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(e)  Ultra  vires  acts. 

716.  What  constitutes  a  ratification — Mode  of  ratification. 

(a)  In  general. 

(b)  Recognition  of  act  or  contract. 

(c)  Acceptance  or  retention  of  benefits. 

(d)  Acquiescence. 

(e)  When  particular  form  or  mode  of  authority  is  nec- 

essary. 

717.  Knowledge  as  an  element  of  ratification. 

XV.  Notice  to  or  Knowledge  of  Officers  or  Agents  as  Notice  to  ob 

Knowledge  of  Cobpobation. 
§  718.    In  general. 
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719.  Notice  to  officers  or  agents  as  notice  to  the  corporation. 

720.  Knowledge  of  officers  or  agents  as  knowledge  of  the  cor- 

poration. 

721.  Notice  to  or  knowledge  of  directors. 

722.  Time  of  acquiring  or  possessing  knowledge. 

723.  Knowledge  of  officer  dealing  with  the  corporation  or  oth- 

erwise interested  adversely. 

(a)  In  general. 

(b)  Dealings  between  corporation  and  partnership  of 

which  officer  is  a  member. 

(c)  Where  officer  of  corporation  is  also  officer  or  agent 

of  another  corporation  or  person  dealing  with  it. 

(d)  Stipulation  against  communication  of  knowledge. 

(e)  Fraud  committed  by  officer  upon  a  third  person  for 

his  own  benefit. 

724.  Notice  to   or  knowledge   of  promoters,   corporators,   or 

stockholders. 

XVI.  Admissions,  Deciakations,  and  Repkesbntations  op  Officers  and 

Agents. 

§  725.  In  general. 

726.  Application  of  rules. 

727.  Statements  as  to  past  events. 

728.  Particular  officers  or  agents. 

729.  Stockholders  or  members. 

730.  Effect  of  officer's  declaration  as  against  stockholders. 

XVII.  Deii;gation  og  Authority  by  Dikectobs  and  Other  Officers  ob 

Agents. 
§  731.     In  general. 

732.  Delegation  of  authority  by  directors  or  trustees. 

733.  Delegation    of    authority   by    subordinate    officers    and 

agents. 

XVIII.  Liability  of  a  Corpobation  for  the  Tobts  of  Its  Officers, 

Agents,  and  Seevants. 

§  734.    In  general. 

735.  The  liability  is  substantially  the  same  as  that  of  a  nat- 

ural person. 

736.  Torts  expressly  authorized  or  directed. 

737.  Unauthorized  torts  in  the  course  of  employment  for  the 

benefit  of  the  corporation. 

738.  Unauthorized  torts  not  committed  in  the  course  of  em- 

ployment. 

739.  Unauthorized  fraud  in  the  apparent  course  of  employ- 

ment, but  not  for  the  benefit  of  the  corporation. 
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740.  Unauthorized  torts  involving  a  breach  of  duty  owed  by, 

the  corporation. 

(a)  In  general. 

(b)  Dangerous  instrumentalities. 

(c)  Contract  duty — Carriers  of  passengers. 

741.  Liability  by  reason  of  ratification. 

742.  Torts  in  ultra  vires  business  or  transaction. 

XIX.  Personal  Liability  of  Officers  and  Agents. 

§  743.     In  general. 

744.  Liability  on  or  by  reason  of  contracts. 

(a)  In  general. 

(b)  Excess  or  want  of  authority. 

(c)  Pretended  but  nonexisting  corporation. 

(d)  Ultra  vires  contracts. 

(e)  Liability  as  determined  by  form  of  contract  and 

signing. 

745.  Liability  for  torts. 

XX.  Liability  of  Officers  foe  Mismanagement. 

§  746.    In  general. 

747.  The  relation  between  a  corporation  and  its  directors  and 

other  officers. 

748.  The  general  rule  as  to  the  liability  of  officers  for  mis- 

management. 

749.  Degree  of  care  and  diligence  required. 

750.  Mistakes  and  errors  of  judgment,  etc. 

751.  Liability  for  acts  or  neglect  of  other  officers  or  persons. 

752.  The  question  of  knowledge. 

753.  The  resulting  damage  to  the  corporation. 

754.  Ultra  vires  acts  authorized  or  acquiesced  in  by  the  cor- 

poration. 

755.  Remedies  against  officers  of  corporations  for  mismanage- 

ment. 

(a)  Actions  by  the  corporation. 

(b)  Actions  by  stockholders. 

(c)  Actions  by  creditors. 

(d)  Actions  by  receiver  or  assignee. 

(e)  Survival  of  cause  of  action. 

(f)  Limitation  of  actions,  laches,  and  estoppel. 

756.  Action  by  the  attorney  general. 

XXI.  Dealings  between  a  Corporation  and  the  Directors  ob  Other 

Officers,  and  Personal  Interest  in  Transactions. 

§  757.    In  general. 
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Deriving  secret  profit  or  advantage  in  violation  of  duty 

to  tlie  corporation. 
759.     Dealings  by  officers  with  themselves  as  individuals. 
76o!     Personal  interest  of  officers   in  transactions   in  which 

they  represent  the  corporati(5n. 

761.  Dealings  between  a  director  or  other  officer  and  the  cor- 

poration, when  it  is  represented  by  other  direct- 
ors or  officers. 

(a)  In  .general. 

(b)  Doctrine  that  the  contract  or  transaction  is  void- 

able although  free  from  fraud. 

(c)  Doctrine  that  the  contract  or  transaction  is  valid 

if  free  from  fraud. 

(d)  Fraud  or  unfairness. 

762.  Purchase  of  claims  against  the  corporation. 

763.  Execution,    attachment,    and    foreclosure — Purchase    of 

property  at  execution  or  judicial  sale. 

764.  Consent  or  ratification  by  stockholders,  and  estoppel  or 

laches. 

765.  Return  of  consideration — ^Liability  for  benefits  received. 

766.  Statutory  prohibitions. 


CHAPTER  XXV. 

RIGHTS  AND  REMEDIES  OF  CREDITORS  OF  CORPORATIONS. 

I.  The  Rblation  of  Ceeditoeb — Assets  as  a  Trust  Fund. 

§  767.    In  general. 

768.    Assets  of  a  corporation  are  not  a  trust  fund  for  creditors,  in 
any  proper  sense. 

II.  RiOHTS  AND  Remedies  of  Creditors  against  the  Corporation. 
§  769.    In  general. 

770.  Actions  at  law  against  corporations. 

771.  Remedies  in  equity. 

772.  Execution,    attachment,    garnishment,    and    supplementary 

proceedings. 

(a)  Execution. 

(b)  Attachment  and  garnishment. 

(c)  Supplementary  proceedings. 

773.  Property  subject  to  execution  or  attachment. 

774.  Right  of  creditors  to  bring  suit  in  reference  to  the  manage- 

ment of  the  corporation. 

775.  Creditors'  suits  in  equity  and  under  statutory  provisions. 

Va)  In  general. 
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(b)  Statutory  provisions. 

(c)  Exhausting  legal  remedies— Suit  by  general  creditor, 

776.  Suits  to  wind  up  and  dissolve  a  corporation. 

777.  Fraudulent  conveyances,  etc.,  by  corporations. 

(a)  In  general. 

(b)  Conveyances,  transfers,  etc.,  to  directors  or  other  of- 

ficers. 

(c)  Right  of  subsequent  creditors  to  attack  conveyance 

or  transfer. 

(d)  Right  of  general  creditors  to  attack  conveyance  or 

transfer. 

778.  Withdrawal  of  assets  by  stockholders. 

779.  Assignments  for  the  benefit  of  creditors. 

(a)  In  general. 

(b)  Statutory  prohibitions. 

780.  The  right  of  a  corporation  to  prefer  creditors,  and  of  credit- 

ors to  obtain  preferences,  in  the  absence  of  any 
statutory  prohibition. 

(a)  Right  of  corporation  to  prefer  creditors. 

(b)  Right  of  creditors  to  obtain  preferences  by  attach- 

ment, execution,  etc. 

(c)  What  constitutes  such  insolvency  as  to  prevent  pref- 

erences. 

(d)  Authority  of  officer  to  give  preferences. 

(e)  Preferences  in  assignments  for  the  benefit  of  credit- 

ors. 

781.  Statutory  provisions  affecting  the  validity  of  preferences. 

782.  Right  of  set-off  by  debtors  of  insolvent  corporations. 

(a)  In  general. 

(b)  National  banks. 

(c)  The  equitable    right  of  set-off  is  not    dependent  upon 

statutes  allowing  set-off  at  law. 

(d)  Effect  of  statutory  prohibition  against  preferences. 

(e)  Savings  banks. 

(f)  Set-off  by  stockholders. 

(g)  Debts  not  due  at  time  of  appointment  of  receiver  or 

assignment  for  the  benefit  of  creditors, 
(h)  Claims  against  the  corporation  assigned  to  the  debtor, 
(i)   Money  or  property  held  by  the  debtor  as  trustee  or 
agent  for  the  corporation. 
T83.    Rights  and  remedies  of  creditors  on  dissolution  of  the  cor- 
poration. 

(a)  In  general. 

(b)  Actions  at  law,  execution,  attachment,  etc. 

(c)  Statutory  provisions. 

(d)  Conveyances,  mortgages,  or  assignments  before  disso- 

lution. 
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(e)  Power  of  the  legislature— Right  of  creditors  to  resist 
dissolution — Obligation  of  contracts. 

784.  Rights  and  remedies  of  creditors  on  reorganization  or  con- 

solidation. 

785.  Appointment  of  receivers. 

(a)  When  a  receiver  may  be  appointed. 

(b)  Discretion  of  the  court. 

(c)  General  creditors. 

(d)  Necessity  for  execution. 

(e)  Ex  parte  application. 

(f)  Collateral  attack  on  appointment  of  receiver. 

(g)  Prior  appointment  of  another  receiver. 

(h)  Effect  of  assignment  for  the  benefit  of  creditors. 

(i)    Statutory  provisions. 

(j)   Executions  and  attachments  in  case  of  receivership. 

III.  Officeks  and  Stockholders  as  Ckeditoes,  Etc. 

§  786.     In  general. 
787.     Officers  as  creditors. 

(a)  In  general. 

(b)  Preferences  to  officers  after  insolvency — ^In  general. 

(c)  What  constitutes  insolvency,  within  the  rule. 

(d)  Knowledge  of  insolvency. 

(e)  Officers  liable  as  guarantors,  sureties,  or  indorsers. 

(f)  Another  corporation  having  the  same  officers. 

(g)  Relatives  of  officers. 

(h)  Application  of  property  in  payment  of  claim  against 

the  corporation, 
(i)   Estoppel  of  officers  by  reason  of  mismanagement. 

788.  Stockholders  as  creditors. 

(a)  In  general. 

(b)  Preferences  to  stockholders. 

(c)  Set-off  by  stockholders. 

(d)  Rights  as  to  dividends. 

789.  Preferred  stockholders  as  creditors. 

790.  Statutory  prohibitions   against  preferences   to  officers   or 

stockholders. 

IV.  Liability  of  Stockholders  on  Account  of  Unpaid  Subscriptions, 

AND  Remedies. 
§  791.     In  general. 

792.  Stockholders  are  liable  for  the  balance  due  on  their  stock 

for  the  benefit  of  creditors. 

793.  Liability  on  account  of  watered  or  fictitiously  paid  up  stock. 

794.  Defenses  available  to  stockholders. 

(a)  In  general. 
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(b)  Subscriptions  upon  conditions  precedent. 

(c)  Subscriptions  upon  special  terms. 

(d)  Fraud  in  procuring  subscriptions. 

(e)  Mistalce. 

(f)  Release  or  discharge. 

(g)  Forfeiture  or  sale  of  stock  by  corporation  for  nonpay- 

ment of  subscriptions. 

(h)  Unauthorized  increase  of  stock. 

(i)   Illegality  or  irregularities  in  organization  of  corpora- 
tion. 

795.  Estoppel  of  stockholders  as  against  creditors. 

(a)  Fact  or  validity  of  subscription. 

(b)  Release  or  discharge. 

(c)  Fraud. 

(d)  Conditions  precedent. 

(e)  Unauthorized  or  irregular  increase  of  stock. 

(f)  Corporate  existence — Defects  in  organization,  etc. 

796.  Extent  of  liability,  and  contribution  among  stockholders. 

797.  Who  are  liable  to  creditors  for  unpaid  subscriptions. 

(a)  In  general. 

(b)  Infants  and  married  women. 

(c)  Other  corporations. 

(d)  Effect  of  transfer  of  stock. 

(e)  Effect  of  pledge  of  stock. 

(f)  Persons  holding  stock  as  agent  or  trustee — Liability 

of  real  owner. 

(g)  Books  of  the  corporation  as  evidence. 

798.  Remedies   of  creditors   against  stockholders   upon  unpaid 

subscriptions. 

(a)  Actions  at  law. 

(b)  Garnishment,  attachment,  and  trustee  process. 

(c)  Execution. 

(d)  Mandamus. 

(e)  Remedy  in  equity. 

(1)  In  general. 

(2)  Adequate  remedy  at  law. 

(3)  Exhausting  legal  remedy  against  the  corpora- 

tion— Judgment  and  execution. 

(4)  Joinder  of  causes  of  action. 

(5)  Parties  to  creditors'  suits. 

799.  Remedies  in  case  of  receivership,  bankruptcy,  or  insolvency 

proceedings,   and   assignments   for   the   benefit   of. 
creditors. 

(a)  Receivership. 

(b)  Bankruptcy  or  insolvency  proceedings. 

(c)  Assignments  for  the  benefit  of  creditors. 
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800.  Conclusiveness     of  judgment  against    the   corporation  as 

against  stockholders. 

801.  Set-off  of  debts  due  to  stockholders. 

802.  Application  of  the  statute  of  limitations. 

V.  Personal  Liabiutt  op  Stockholdeks  foe  Debts  of  the  Coepoba- 
TioN  AND  Remedies. 

§  803.    In  generaL 

804.  Personal  liability  of  stockholders  in  the  absence  of  charter, 

statutory,  or  constitutional  provisions. 

(a)  In  general. 

(b)  Liability  for  torts. 

(c)  Power  of  corporation  to  make  stockholders  liable — 

By-laws. 

(d)  Agreement  or  consent  of  stockholders. 

805.  Charter,  statutory,  or  constitutional  provisions  imposing  lia- 

bility upon  stockholders. 

(a)  In  general. 

(b)  Constitutionality  of  statutory  provisions. 

(1)  In  general. 

(2)  Effect  of  constitutional  provisions  as  to  the  lia- 

bility of  stockholders.   ■ 

(c)  Alteration  and  repeal  of  constitutional  or  statutory 

provisions. 

(d)  Whether  constitutional  provision  is  self-executing. 

(e)  Construction  of  statutory  or  constitutional  provisions 

in  general. 

(f)  What  law  governs  a  stockholder's  liability. 

(g)  Consolidation  of  corporations. 

806.  Extent  of  liability  under  particular  charter,   statutory,  or 

constitutional  provisions. 

(a)  Liability  to  amount  due  on  stock. 

(b)  Unlimited  liability. 

(c)  Limited  liability  to  the  amount  or  extent  of  stock. 

(d)  Liability  in  proportion  to  amount  or  value  of  stock. 

(e)  Liability  until  payment  of  capital  stock. 

(f)  Liability  for  special  debts. 

(g)  Liability  for  debts  contracted  in  violation  of  a  prohi- 

bition, 
(h)  Liability  on  failure  to  file  a  report  or  statement, 
(i)   Liability  of  stockholders  of  national  banks. 

807.  What  corporations  are  within   statutory  or  constitutional 

provisions. 

808.  Liabilities  to  which  the  statutory  or  constitutional  provi- 

slons  apply, 
(a)  In  general. 
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(b)  Liabilities  arising  out  of  contract, 
(c)'  Claims  under  ultra  vires  contracts. 

(d)  Defenses  by  stockholder  against  holder  of  commercial 

paper. 

(e)  Liability  based  upon  tort. 

(f )  Statutes  imposing  liability  for  special  debts  only. 

(1)  In  general. 

(2)  Debts  due  laborers,  servants,  clerks,  employes, 

etc. 

(3)  Debts  due  for  materials,  supplies,  etc. 

(4)  Liability  for  taxes. 

(5)  Banks— "Savings  deposits" — "Deposits." 

(g)  Liability  dependent  upon  time  of  maturity  of  debt,  or 

time  of  bringing  suit  against  the  corporation, 
(h)  Exception  of  mortgage  debts, 
(i)   Liability  for  interest, 
(j)   Liability  for  costs, 
(k)  Debts  contracted  in  other  states. 
(1)   Debts  contracted  through  fraud  and  collusion, 
(m)  Judgment  including  debt  for  which  stockholders  are 

^not  liable, 
(n)  Notes,  etc.,  given  for  pre-existing  debts,  and  renewal 

notes,  etc. 
(o)  Debts  barred  by  limitation. 

809.  Whether  the  individual  liability  of  stockholders  is  contract- 

ual or  penal. 

810.  Whether  it  is  that  of  sureties  or  guarantors. 

811.  Whether  it  is  that  of  partners. 

812.  Whether  it  is  joint,  or  several,  or  joint  and  several. 

813.  Whether  the  liability  of  stockholders  survives  their  death. 

814.  Primary  or  secondary  liability — Necessity  to  exhaust  reme- 

dies against  the  corporation — Demand  upon  or  ac- 
tion against  the  corporation. 

(a)  Primary  liability. 

(b)  Secondary  liability. 

(c)  Requirement  of  action  against  the  corporation  within 

a  limited  time. 

(d)  Requirement  of  demand  upon  the  corporation. 

815.  Dissolution,  failure,  insolvency,  etc.,  as  a  condition  preced- 

ent to  liability  of  stockholders. 

816.  Persons  liable  as  stockholders  under  charter,  statutory,  or 

constitutional  provisions, 
(a.)  In  general. 

(b)  Issue  of  certificate  of  stock  and  payment. 

(c)  Unregistered  stockholders. 

(d)  "Corporators." 

(e)  Holders  of  preferred  stock. 
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(f)  Forfeited  shares. 

(g)  Infants. 

(h)  Subscriber  or  purchaser  in  name  of  infant, 
(i)   Married  women. 
(j)   Other  corporations, 
(k)  Partners. 

(1)   Real  and  apparent  owner — Trustees,   agents,   execu- 
tors, etc. — Election, 
(m)  Pledgees. 

(n)  Assignees  in  insolvency  or  bankruptcy, 
(o)  Liability  of  estate  of  decedent,  and  of  distributees. 

817.  Effect  of  transfers  of  stock  on  individual  liability  for  corpo- 

rate debts. 

(a)  In  general. 

(b)  Time  when  debt  is  contracted — Renewal  or  change  in 

character  of  debt. 

(c)  Registration  of  transfers. 

(d)  Transfers  to  escape  liability,  and  transfers  which  are 

merely  colorable. 

(e)  Transfers  to  irresponsible  persons. 

(f)  Transfer  without  consent  of  transferee. 

(g)  Transfer  by  stockholder  who  has  satisfied  liability, 
(h)  Transfers  prohibited  by  statute. 

818.  Estoppel  of  stockholders  and  others  as  against  creditors. 

819.  Books  of  the  corporation  as  evidence. 

820.  Who  may  enforce  the  individual  liability  of  stockholders. 

(a)  In  general — Receivers,   assignees  for  the  benefit  of 

creditors,  etc. 

(b)  Creditors  who  are  also  stockholders, 
(c)'  Creditors  who  are  also  officers. 

(d)  Laborers,  servants,  employes,  etc. 

(e)  Creditors  who  have  not  recovered  judgment  against 

the  corporation. 

(f )  Effect  of  assignment  of  claims. 

821.  Mode  of  enforcing  the  individual  liability  of  stockholders. 

(a)  In  general. 

(b)  Remedy  prescribed  by  statute. 

(c)  Where  the  statute  prescribes  no  special  remedy. 

(d)  Whether  the  remedy  is  at  law  or  in  equity. 

(e)  Bill  for  discovery. 

(f)  Joinder  of  causes  of  action. 

(g)  Remedy  by  execution  against  stockholders, 
(h)  Discontinuance  of  suit. 

(i)   Necessity  for  judgment  against  the  corporation. 

(j)   Enforcing  liability  in  foreign  courts. 

(k)  Liability  of  stockholders  in  national  banks. 
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822.  Parties  to  suits  to  enforce  the  individual  liability  of  stock- 

holders. 

(a)  Actions  at  law. 

(b)  Suits  in  equity. 

823.  Priority  as  between  creditors — Distribution. 

824.  Whether  judgment  against  the   corporation  is  conclusive 

against  stockholders. 

825.  Extraterritorial  effect  of  statutory  or  constitutional  provi- 

sions— Enforcing  the  liability  in  other  states. 

(a)  In  general. 

(b)  Penal  liability. 

(c)  Contractual  liability. 

(d)  Where  a  special  remedy  is  prescribed  by  the  statute. 

(e)  Inability  to  do  complete  Justice. 

(f)  Conflict  as  to  the  Kansas  statute. 

(g)  Following  the  law  and  decisions  of  the  state  creating 

the  corporation, 
(h)  How  the  liability  is  enforced  in  other  states, 
(i)   Pleading, 
(j)   Bill  for  discovery, 
(k)  Constitutionality  of  statute  prohibiting  actions. 

826.  Discharge  of  stockholders — ^Waiver,  release,  and  payment. 

(a)  Waiver,  release,  or  discharge  by  creditors. 

(b)  Effect  of  taking  guaranty  from  stockholders. 

(c)  Payment  by  or  release  of  corporation. 

(d)  Release  of  levy  on  corporate  property. 

(e)  Release  by  corporation. 

(f)  Payments  by  stockholders. 

(g)  Recovery  of  judgment  against  stockholder, 
(h)  Recovery  of  judgment  against  corporation. 

(i)   Insolvency  or  bankruptcy  proceedings  with  respect  to 
the  corporation — Presentation  of  claims  and  receipt  ~ 
of  dividends. 

(j)   Discharge  of  stockholder  in  bankruptcy. 

827.  Set-off  of  debts  due  to  stockholders,  or  indebtedness  as  a  de- 

fense. 

828.  Application  of  the  statute  of  limitations. 

(a)  In  general. 

(b)  Accrual  of  right  of  action  and  running  of  the  statute. 

(c)  Liability  of  stockholders  in  national  banks. 

829.  Assessment  or  claim  against  insolvent  stockholder  not  en- 

titled to  any  preference. 

830.  Right  of  stockholders  to  contribution,  and  recovery  of  pay- 
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§  557.  In  general. — ^A  stockliolder  in  a  corporation  has  an  abso 
iate  right,  prior  to  the  dissolution  of  the  corporation,  to  transfer 
his  shares  to  whomsoever  he  may  see  fit,  provided  the  transfer  is 
bona  fide,  and  to  a  person  having  capacity  to  assume  the  obliga- 
tions of  a  stockholder,  unless  the  right  to  do  so  is  restricted  by  a 
charter  or  statutory  provision,  by  a  valid  by-lavsr,  or  by  a  valid 
agreement  with  the  corporation ;  and  he  cannot  be  deprived  of  this 
right  by  the  corporation  or  the  other  stockholders. 

The  right  to  transfer  shares  may  be  restricted  or  regulated  by 
express  charter  or  statutory  provision,  or  by  a  valid  by-law,  but  a 
by-law  not  expressly  authorized,  if  it  imposes  unreasonable  restric- 
tions upon  the  transfer  of  shares,  is  void. 

An  agreement  between  stockholders  not  to  transfer  their  shares 
is  contrary  to  public  policy,  and  void,  unless  there  is  some  special 
consideration  other  than  the  mutual  promises;  but  the  right  to 
transfer  shares  may  be  restricted  by  agreement  between  the  cor- 
poration and  the  stockholders. 

The  right  to  transfer  shares  is  governed  by  the  law  of  the  state 
by  which  the  corporation  was  created. 
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§  558.    Right  to  transfer  shares,  in  the  absence  of  expiress  re- 
strictions. 

(a)  In  general. — Shares  of  stock  in  a  corporation  are  personal 
property,  and  it  is  well  settled  that  the  owner,  as  in  the  case  of 
other  personal  property,  has  an  absolute  right,  as  an  incident  of 
his  ownership,  to  sell  and  transfer  the  same  at  will,  except  in 
so  far  as  the  right  may  be  restricted  by  the  dbarter  of  the  cor- 
poration or  the  general  law,  or  fey  a  valid  by-la-w,  or  by  a  valid 
agreement  between  him  and  the  corporation,  provided  the  trans- 
fer is  in  good  faith,  and  to-  a  person  capable  of  assuming  the 
obligations  of  a  stoekholder..  In  the  ab'sence  of  such  restrictions, 
a  hona  fide  transfer  does  not  require  the  consent  of  the  corpora- 
tion, and  cannot  be  prevented'  by  it  or  by  its  officers.^     Shares 


1  Moffatt  V.  -FaxqHhar,  7  Ch.  Div. 
591,  2  Keener's  Cas.  1039;  Poole  v. 
Middleton,  29  Beav.  646;  Weston's 
Case,  4  Ch.  App.  20;  Gilbert's  Case, 
5  Ch.  App.  559;  Trisconl  v.  Win- 
ship,  43  La.  Arm.  45,  26  Am.  St. 
Rep.  175;  State  v.  American  Cot- 
ton Oil  Tnist,  40  La.  Ahh.  g-;  John- 
son V.  LafUn,  5  Dill.  65,  Fed,  Cas. 
No.  7,393,  I  Cum.  Cas.  608,  affirmed 
103  TJ.  S.  800,  2  Keeper's  Gasv  IO«S; 
Farmers'  Loam.  &  Trust  Co.  v. 
Chicago,  Portage  &  Superior 
Ry.  Co-.,  163  V.  S.  31;  Sar- 
gent V.  Franklin  Ins.  Co^  8 
Pick.  (Mass.)  90.  19  Am.  Dec.  306; 
Bond  V.  Mount  Hope  Iron  Co.,  99 
Mass.  505,  97  Am,  Dec.  49;  Bank 
of  Holly  Springs  v.  Pinson,  58 
Mi-sa  421,  38  Am.  Rep.  330;  Board 
oi  Com'rSj,  Tippeeianoe  County,  v. 
Reynolds,  44  Ind.  509;  Farmers''  & 
Merchants'  Bank  of  Lineville  v. 
Wasson,  48  Iowa,  336,  30  Am.  Rep. 
398;  Feckheimer  v.  National  Ex- 
change Bank,  79  Ta.  80;  Moore  v. 
Bank  of  Commerce,  52,  Mo.  377; 
Miller  v.  Great  Republic  Ins.  Co., 
50'  Mo,  57;  Ghmrteau  Spi'ing  Ca.  v, 
Haarrla,  20'  Mo'.  381;  Mechanics' 
Bank  v.  Merchants''  Bank,  45  Mo. 
513,  100  Am.  Dec.  388;  Bank  of 
AtdbisoH  Cwaaty  v,  Burfee,  118,  Mo, 
431,  40  Am.  St.  Rep.  396';  In  re 
Klaus,  67  Wis.  401;  Commercial 
Bank    of    Buffalo    v.     Kortright, 


22  Wead.  (N.  Y.)  348>,  34  Am. 
Dec.  317;  Bank  of  Attica  v. 
Manufacturei's?  &  Traders.''  Bank, 
20  N.  Y.  501;  Driscoll  v. 
West  Bradley  &  Cary  Mfg.  Co., 
59  N.  Y.  96;  Ri-ee  y.  Roefeefeller, 
134  N.  Y.  174,  30  Am.  St.  Rep.  658, 
2  Keener's  Cas.  1055,.  2  Cuia.  Cas. 
181;  Gemmellv.  Davis,.  75  Md.  546,. 
32  Am.  St.  Rep.  412-;  Victor  G. 
Bloede  Co,  v.  Bloedie,  84  Md.  129,. 
57  Am.  St,  Rep.  373;.  American 
Wire-Nail  Ca  v.  Bayless,  91  Ky. 
94;  Insurance  Banic  of  Columbus 
V.  Bank  of  United  States,.  4  Clark 
(Pa.)  125;  BrightweH  v.  Mallory, 
10  Yerg,  (Tenn.)  196;  Herring  v. 
Rusfcin  Co-operative  Ass'n  (Tenn. 
Ch.  App.)  52  S.  W.  327. 

For  a  valuable  note  upon  resCric- 
tions  on  the  right  to  transfer  stock, 
see  57  Am.  St.  Rep.  37». 

Stock  in  a  corporation  oarganiaed. 
for  the  purpose  of  owning  and  op- 
erating factories,  acquiring  land, 
and  building  and.  owning  houses 
for  the  members  of  the  associatibn, 
and  providing  educational  and" 
recreative  facilities  for  them-,  ife 
personal  pro'perty,  and  carries  with, 
it  the  power  of  aBenatfon  or  trans- 
fer. Herring  t,  Rnskiji  Co>-«ipeEap- 
tive  Asa'a  (Tenn.  Ch.  App.)  52.  S. 
W.  327. 

The  hoWer  of  stoek  In  a  railroad 
company  is  under  no  duty  to  the 
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are  frequeatly  declared  to  be  traiasferable  bj  the  jdiia.T.ter,  gen- 
eral law,  -ox  ,bj4aw8  &i  the  corporation,  or  by  tbe  fiertuficatee  of 
stQci,  but  this  is  not  m<eee8Bary.  Ib.  the  absence  of  valid  restric- 
tio.n6j  the  owaaersbip  of  sbarea,  Hke  tke  ownfirship  of  other  prop- 
erty, ear-ries  wiitb  it,  as  an  imeident,  tke  right  to  sell  ajid  trans- 
fer the  same.  lu  this  respect  theire  is  a  difference  between  a  cor- 
poration and  an  ordinary  partnership.  In  the  case  of  a  psartimea'- 
.ship,  a  znemiher  cannot  transfer  his  interest  bo  as  to  bring  the 
transferee  into  the  iirni,  without  the  consent  of  tke  .otier  mem- 
bers, given  either  in  the  partnership  -agreeanent,  or  afterwar>ds. 
In  the  case  of  a  corporation,  bowever,  tke  ■corporation  and  .the 
stockkolder^  impliedly  agree  that  the  shareB  shall  be  transfer- 
able,  unleas  there  is  B,ome  express  provision  or  agreement  to  tke 
contrary,  and  when  a  vaHd  transfer  is  made,  the  transferrer 
ceases  to  be  a  member  of  tk-e  corporation,  and  the  transferee 
takes  -his  place,  witkoiit  any  further  consent  upon  the  part  of  tke 
corporation  or  tke  .other  stoclskoldera  .than  siich  as  is  impliedly 
given  wken  tlie  corporation  is  formed. 

A  .corporation  cannot  refuse  to  ipeoogaizie  and  register  a  trans- 
fer of  shares  on  tke  ground  tkat  tke  transferrer  i-s  indebted  to  iit, 
unless  it  kas  a  lien  on  tke  skares^  as  will  be  explained  in  a  Bubse- 
quent  section.^ 

In  the  absence  of  restrictions  in  the  eharter  or  general  law,^  or 
an  agreement,*  a  subscriber  for  stock  in  a  corporation  is  entitled 
to  transfer  the  same  before  he  has  made  any  payment  therefor, 
■wkere  tke  s.nbscriiption  kas  been  -aoeepted  by  tke  corporation,  and 
certificates  of  stock  .issued  to  kim.'^ 

The  mode  of  transferring  shares  and  tke  necessity  for  tke 
registration  of  transfers  on  tke  books  of  tke  oorporatiom  will  be 
considered  in  subsequent  sections. 

coiDipany  or  its  other  stockholders  price    he    can    oibtaaa.     Farmers' 

to  coalaijfUe  ia  the  ©"WjiershiiP  of  the  Loaa  &  Trust  Oo.  v.  Chieaigo,  Bor- 

.stoc-k  for  the  purpose  tjf  facilitat-  tafge  &  Superior  By.  ■Co.,  163  'TJ.  6. 

ing  peaadiag  inegotiatiGms  for  the  31. 

tianefer  .of  -CGHtrorl  of  the  vccmikpaaiy  2  See  post,  §  573  et  seq. 

to  aa®ther  railroad  .company,  but  s  Post,  §  15.9. 

saay  saU  tUe  same  to  ,a  rival  com-  ^  Poet  §  161. 

paEy,  aJao  isesdciug  -ooatKiol,  <»r  to  5 -Doiwrning  v.  Hotts,  23  N.  J.  Law, 

.wJaoKHsoe-wer  its  eees  iflt,  .and  .at  any  66. 
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(b)  Trust  certificates. — Where  stock  in  a  corporation  is  trans- 
ferred by  the  owners  to  a  committee  or  a  trust  company,  and  as- 
signable trust  certificates  are  issued  to  them,  entitling  them  to  a 
transfer  of  the  stock  on  termination  of  the  trust,  the  trust  certifi- 
cates are  transferable  by  the  holders  to  the  same  extent  as  the 
stock  would  be,  and  the  transfer  thereof  is  governed  by  the 'same 
principles.* 

(c)  Motive  in  transferring  shares. — As  a  general  rule,  the  mo- 
tive in  transferring  or  purchasing  shares  is  immaterial,  and  can- 
not be  relied  upon  by  the  corporation  as  ground  for  refusing  to 
recognize  the  transfer  and  register  the  same  on  its  books.^  Thus 
it  has  repeatedly  been  held  that  a  corporation  cannot  refuse  to 
recognize  or  register  a  transfer  on  the  ground  that  the  object  of 
the  transfer  is  to  obtain  control  of  the  corporation,  or  affect  the 
voting  at  corporate  meetings.*  The  fact  that  a  stockholder  selLs 
his  shares  for  the  purpose  of  escaping  any  further  liability  to 
the  corporation  or  its  creditors  gives  the  corporation  no  right  to 
refuse  to  recognize  and  register  the  transfer,  if  the  transfer  is 
bona  fide,  and  to  a  person  capable  of  assuming  the  obligations 
of  a  stockholder.' 

This  rule  does  not  apply,  however,  where  a  transfer  is  not 
made  in  good  faith,  but  is  merely  colorable,  and  for  the  purpose 
<^f  giving  the  transferee  privileges  of  membership  to  which  only 
bona  fide  and  actual  owners  of  shares  are  entitled.^" 

0  Bostwick  V.  Chapman  (She-  however,  Gould  v.  Head,  41  Fed. 
paug  Voting  Trust  Cases).  60  Conn.    240. 

553;  Rice  v.  Rockefeller,  134  N.  Y.       o  Weston's  Case,  4  Ch.  App.  20. 
174,  30  Am.  St.  Rep.  658,  2  Keen-       lo  Baker's  Appeal,  108  Pa.  St.  510, 
er's  Cas.  1055,  2  Cum.  Gas.  181.       56   Am.   Rep.   231;    Reg.   v.   Liver- 

7  Moffatt  V.  Parquhar,  7  Ch.  Div.  pool,  Manchester  &  N.  Ry.  Co.,  21 
591,  2  Keener's  Cas.  1039;  Pender  Law  J.  Q.  B.  284;  Gould  v.  Head, 
V.  Lushington,  6  Ch.  Div.  75;  State   41  Fed.  240. 

V.  Mclver,  2  Rich.  (S.  C.)  25;  In  re  In  Baker's  Appeal,   108   Pa.   St. 

Klaus,  67  Wis.  401;  State  v.  Smith,  510,   56   Am.  Rep.   231,  where  the 

48  Vt.  290;  Rice  v.  Rockefeller,  134  charter  of  a  corporation  to  erect 

N.  Y.  174,  30  Am.  St.  Rep.  658,  2  and   maintain  a  theater   provided 

Keener's   Cas.   1055,   2   Cum.   Cas.  that    every    five    shares    of    stock 

181.  should  entitle  the  holder  to  a  free 

8  Moffatt  V.  Farquhar,  7  Ch.  Div.  ticket  of  admission,  and  that  the 
591,  2  Keener's  Cas.  1039;  State  v.  ('Jrectors  should  set  apart  a  por- 
Smith,  48  Vt.  290;  and  other  cases  tion  of  the  house  for  the  exclusive 
in  the  note  preceding.     Compare,  use  of  such  stockholders,  and  cer- 
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(d)  Transfer  to  business  rival. — A  corporation  cannot  refuse 
to  recognize  and  register  a  transfer  of  shares  merely  because  the 
transferee  is  a  business  rival,  and  may  make  use  of  his  owner- 
ship of  the  shares  in  hostility  to  its  interests.^^ 

(e)  Shares  owned  by  directors. — The  mere  fact  that  a  stock- 
holder is  also  a  director  of  the  corporation  does  not  affect  his 
right  to  make  a  bona  fide  transfer  of  his  shares.  His  right  in 
this  respect,  and  the  effect  of  the  transfer,  are  precisely  the  same 
as  in  case  of  any  other  stockholder,  provided  the  transfer  involves 
no  breach  of  his  trust  as  a  director,  and  is  not  made  fraudu- 
lently.i2 

(f)  Transfers  to  directors  or  other  officers. — In  the  absence  of 
express  restrictions,  the  directors  or  other  officers  of  a  corpora- 
tion have  the  same  right  as  any  other  person  to  take  a  transfer 
of  shares,  and  stockholders  have  the  same  right  to  transfer  to 
them  as  to  other  persons.  In  the  absence  of  fraud  or  breach  of 
trust,  the  transfer  has  the  same  effect  as  if  made  to  a  stranger.^^ 

(g)  Colorable  transfers,  and  transfers  to  irresponsible  persons. — 
Even  when  there  are  no  restrictions  upon  the  power  to  trans- 
fer shares,  a  stockholder  cannot  escape  liability  to  the  cor- 
poration or  to  its  creditors  by  a  merely  colorable  or  fictitious 
transfer,  or  by  a  transfer  to  a  person  who  is  irresponsible  by  rea- 
son of  infancy  or  other  legal  disability,  or,  according  to  the 

tain  stockholders  who  held  large  174,  30  Am.  St.  Rep.  658,  2  Keen- 
amounts  of  stock  undertook  to  er's  Cas.  1055,  2  Gum.  Cas.  181. 
make  transfers  of  small  lots  to  See  Farmers'  Loan  &  Trust  Co.  v. 
other  persons,  with  the  under-  Chicago,  Portage  &  Superior  Ry. 
standing  that  the  same  should  be  Co.,  1G3  U.  S.  31;  Insurance  Bank 
retransf erred  at  the  end  of  the  of  Columbus  v.  Bank  of  United 
season.  It  was  held  that  the  trans-  States,  4  Clark  (Pa.)  125. 
fers  should  be  enjoined  as  unau-  12  In  re  Cawley,  42  Ch.  Div.  209 ; 
thorized  by  the  charter,  since  "the  Gilbert's  Case,  5  Ch.  App.  559;  Ex 
purpose  as  well  as  the  fact  of  the  parte  Littledale,  9  Ch.  App.  257; 
arrangement,  was  to  clothe  one  per-  Trisooni  v.  Winship,  43  La.  Ann. 
son  with  a  right  to  free  admission  45,  26  Am.  St.  Rep.  175;  Johnson 
to  the  academy,  and  an  apparent,  v.  Lafiin,  5  Dill.  65,  Fed.  Cas.  No. 
not  a  real,  ownership,  of  the  7,393,  1  Cum.  Cas.  608;  Johnston 
shares  essential  to  the  existence  v.  Laflin,  103  U.  S.  800,  2  Keener's 
of  that  right,  and  another  person    Cas.  1065. 

with   the   real   ownership    of   the       is  Farmers'    &  Merchants'  Bank 
same  stock  at  the  same  time."  of  Lineville  v.  Wasson,  48  Iowa, 

11  Rice  V.  Rockefeller,  134  N.  Y.    336,  30  Am.  Rep.  398. 
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weight  of  authority,  by  reason  of  known  insolvency."  It  is  only 
as  against  the  corporation  and  its  creditors,  however,  that  such 
transfers  are  ineffectual.    As  between  the  parties,  they  are  valid. 

(h)  Transfers  to  other  corporations. — If  a  corporation  has  au- 
thority to  purchase  shares  in  another  corporation,  and  does  so, 
the  other  corporation  cannot  refuse  to  recognize  the  transfer. 
In  such  a  case,  the  rights  of  the  transferee  are  the  same  as  if  it 
were  a  natural  person.^  ^  It  is  otherwise,  however,  if  the  pur- 
chase is  ultra  vires.  If  a  corporation  makes  an  ultra  vires  pur- 
chase of  stock  in  another  corporation,  it  cannot  compel  the  lat- 
ter to  transfer  the  stock  to  it  on  its  books,  so  as  to  entitle  it  to 
vote  the  same  at  corporate  meetings.^" 

(i)  Transfers  after  dissolution  of  the  corporation. — After  a  cor- 
poration has  been  dissolved  by  expiration  of  its  charter,  by  the 
judgment  or  decree  of  a  court,  or  otherwise,  the  stockholders 
have  not  the  same  power  to  transfer  the  legal  title  to  their 
shares  as  before  the  dissolution,  for  their  position  is  very  dif 
ferent.  After  the  dissolution  of  the  corporation,  their  only 
right  is  an  equitable  right  to  share  in  the  assets  of  the  corpora- 
tion after  the  payment  of  its  debts,  and  after  they  have  paid  or 
been  charged  with  any  indebtedness  which  may  have  been  due 
from  them  to  the  corporation.  This  equitable  right  may  be  as- 
signed, biit  in  such  a  case  the  assignee  acquires  no  greater  or  dif- 
ferent rights  than  the  assignor.  He  does  not  acquire  a  legal 
title  to  the  shares,  as  in  the  case  of  a  transfer  before  dissolu- 
tion." 

§  559.    Restrictions  in  the  charter  or  general  law. 

Restrictions  upon  the  power  to  transfer  shares  of  stock  are 

11  Nickalls  v.  Merry,  L.  R.  7  H.    chapter  xxv.,  where  the  cases  are 
L.  530;  Copper's  Case,  3  Ch.  App.    collected. 
458;    Symon's    Case,    5    Ch.    App.        is  Ante,  §  193  et  seq. 
298;  Marcy  v.  Clark,  17  Mass.  33D;        le  Franklin  Bank  v.  Commercial 
Bowden  v.  Johnson,  107  U.  S.  251;    Bank,  36  Ohio  St.  350,  ?8  Am.  Rep. 
Nathan  v.   Whltlock,   3  Edw.   Ch.    594,  1  Cum.  Cas.  348;   Milhank  v. 
(N.  Y.)  215, 1  Cum.  Cas.  953;  Roch-  New  York,  Lake  Erie  &  W.  R.  Co., 
ester  &  Kettle  Palls  Land  Co.  t.    64  How.  Pr.   (N.  Y.)  20,  1  Smith's 
Raymond,  158  N.  Y.  576,  affirming   Cas.  963,  1  Cum.  Cas.  353. 
4   App.   Dlv.    600.     And    see    post,       "James  v.   WoodrufE,   10  Paige 

(N.  Y.)  511,  2  Denlo  (N.  Y.)  574. 
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somibetiHies  iraposed  by  provisionfi  in  the  eharter  of  a  coripora- 
tioii  or  the  general  law.  .Such  provisifflis,  of  course,  ane  .bind- 
ing upon  all  persons  wIig  beeome  stockholders  after  emajctmeMt 
o£  the  statute.  And  fchej-  ai-e  binding  upon  pur<ehaseirs  ai  stock, 
for  they  are  chargeable  with  aotioe.^®  Transfers  .of  stock  may 
thus  be  prohibited  altogether,  so  as  to  make  the  shares  neiitraiis- 
ferable,  er  they  may  be  merely  regulated  by  provisions  requir- 
ing them  to  be  made  in  a  certain  way.  Some  of  the  decisious 
are  given  in  the  note  belorw.^^ 


i«MCTrill  V.  -Call,  15  Me.  4'28; 
Sweetlaai'ii  v.  .-Qudd-niek  Ce,,  11  R.  I. 
328;  Fisher  v.  Essex  Bank,  S  Gray 
(Mass.)  373,  2  Keener's  Cas.  mm, 
1  Cum.  Cas.  664. 

But  v/kere  an  act  iaeorporating 
an  insurance  company  provideii 
tliat  no  transfer  of  any  share  of 
stock  shouia  be  permitted  until 
payment  -of  the  whole  ea.pital  stock, 
it  was  held  that  a  bona  fide  sale 
of  has  shaTeB  %y  a  stockhoMer  to 
his  creditor,  before  the  wlioie  cap- 
ital stock  was  paid,  in  satisfaction 
of  his  debt,  transferred  the  equita- 
ble interest  of  the  debtor,  .so  as  to 
justify  the  'corporation  in.  issfuimg 
certificates  -to  the  assignee.  Quin- 
«r  w.  Marblebead  Sracla,!  Ins.  Co., 
10  Mass.  476. 

5  9  Where  a  charter  provided  that 
"no  part  .of  the  capital  stock  s'hall 
be  sold  or  transiierrea,  escept  by 
execution  or  distress,  or  by  ad- 
ministrators or  executors,  until 
the  whole  amount  thereof  shall 
have  been  paid  in,''  it  was  held 
iliat  a  «jtntract  to  transfer  shares, 
not  within  the  exceptions,  made 
aKd  bo  -be  carrt'ed  into  execution 
when  ©.nly  fifty  .per  cent,  was  paid 
in,  was  aot  enfor<5eabll«.  MeTriH  w. 
Call,  15  Me.  428. 

"Where  the  charter  of  a  oorpora- 
tion  subjected  subscrlfeers  for 
etoelc  to  .forfeiture  of  all  riglat  aic- 
quired  "by  their  subscriptions  on 
failure  to  pay  the  first  installment 
at  a  time  speeiiSed  fey  the  .direct- 
ors, and  tliere  was  no  provision  au- 
thorizing a  transfer  of  the  right 
acquired  by  subscriptions,  but  it 
was  provided  that  stock  could  on5y 


be  transferred  xm.  the  boofes  of  tlie 
oopparation,  ilt  was  helfl  ttoat  no 
right  to  stock  could  be  assigned 
by  a  subsoribier  before  payment  ■of 
the  first  installment.  Coleman  v. 
.Spencer,  5  Blackf.   (Lnd.)   197. 

Where  a  charter  provided  that  no 
transfer  of  shares  should  be  valid 
untilall  installments  should  be  paid 
in,  it  was  held  that  the  provision 
was  intended  merely  to  prevent 
speculatien  in  shares  before  pay- 
ment ot  all  installments,  .and  did 
not  apply  to  a  transfer  of  stiares 
in  payment  of  a  debt.  And  where 
an  oii-ginal  sufescriber  tranffiferred 
his  shares  im  -payioent  of  a  debt 
when  only  part  ot  itihe  installments 
had  been  paid,  it  was  held  that 
the  transfenee  was  entitled  to  a 
certificate  on  payment  or  tender 
•of  the  residue.  Quiner  v.  Marble- 
head  'Social  Ins.  Co.,  10  Mass.  47i6. 

WkeTe  the  eh-arter  of  a  bank 
provided  that  the  capital  stock 
should  not  be  sold  or  transferred, 
but  should  be  held  by  the  original 
subseribeirs  tor  one  yea-r  from  the 
date  ^jf  the  charter,  and  a  sulb- 
scriber  ass:igned  his  shares  with- 
in ttoe  year,  and  the  assignee  noti- 
fied the  corporation,  and  paid  the 
last  installment  due  on  the  shares, 
it  was  held  that,  althougli  the  as- 
signee was  mot  at  the  time  e<Q- 
Ijtled  to  a  certificate  in  his  own 
rtame,  the  assign^nent  was  valid  in 
■equity.  -Wesmith  v.  Washington 
•33ank,  -6  Piclt.  <Mass.i)  3-24. 

TJndeT  a  charter  proviaon  that 
no  st-oekliolder  shall  have  the 
right  to  transfer  his  shares  with- 
oat  giving  ten  days'  wri'tten  no- 
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In  England,  the  deeds  of  settlement  or  articles  of  association 
of  joint-stock  companies  have  frequently  required  stockholders 
wishing  to  transfer  their  shares  to  first  offer  them  to  the  com- 
pany, or  to  submit  the  name  of  the  transferee  to  the  directors 
for  their  approval,  and  such  provisions  have  been  enforced.-" 
But  these  provisions  do  not  give  the  company  the  right  to  arbi- 
trarily refuse  to  allow  a  transfer  of  shares,  if  they  do  not  act  in 
good  faith,  and  for  what  they  deem  to  be  the  best  interests  of  the 
company.^^  If  they  act  in  good  faith,  however,  and  for  what 
they  consider  the  interest  6i  the  company,  their  refusal  to  allow 
a  transfer  is  final.^^  They  are  not  bound  to  disclose  their  rea- 
sons for  refusing  to  allow  a  transfer.^^ 

§  560.    By-laws  restricting;  or  regulating  transfers. 

A  corporation  may  undoubtedly  enact  such  by-laws  regulat- 
ing the  transfer  of  its  shares  as  may  be  reasonably  necessary  to 
protect  itself  against  colorable  or  fraudulent  transfers,  or  to  en- 
able it  to  know  who  are  its  stockholders,  and,  as  such,  entitled 

tice  of  his  intention,  and  ten  days'  ed  to  offer  shares  to  the  corpora- 
refusal  to  the  corporation  at  the  tion  or  the  other  stoclcholders  be- 
lowest  price  at  which  he  will  sell  fore  selling  and  transferring  the 
to  any  other  person,  and  that  the  same  to  third  persons,  and  the  cor- 
corporation  shall  have  the  first  poration  permits  a  transfer  to  be 
right  to  elect  to  purchase  the  made  to  a  third  person,  the  Infer- 
shares  at  such  lowe:.U  price,  an  of-  ence  is  that  the  stock  was  offered 
fer  by  a  stockholder  of  a  certain  to  it  or  the  stockholders,  and  de- 
number  of  shares  to  the  corpora-  clined,  or  that  the  requirement  has 
tion  at  a  gross  price  is  not  a  com-  been  waived.  American  Nat.  Bank 
pliance  with  the  provision,  and  the  v.  Oriental  Mills,  17  R.  I.  551. 
corporation  cannot  be  compelled  20  Bargate  v.  Shortridge,  5  H.  L. 
to  transfer  on  its  books  a  smaller  Cas.  297;  Chappell's  Case,  6  Ch. 
number  of  shares  afterwards  sold  App.  902;  Moffatt  v.  Farquhar,  7 
by  him  to  a  third  person  at  a  given  Ch.  Div.  591,  2  Keener's  Cas.  1039; 
price  per  share.  Sweetland  v.  Ex  parte  Penney,  8  Ch.  App.  446- 
Quidnick  Co.,  11  R.  I.  328.  Poole  v.  Middieton,  29  Eeav.  646. 

A  provision  in  a  charter  that  no       21  Moffatt    v.    Farquhar,    7    Ch. 

stockholder   shall   sell   his   shares  Biv.    591,    2    Keener's    Cas.    1039; 

without   first   giving  the   corpora-  Robinson  v.  Chartered  Bank,  L  R 

tion  the  refusal   of  the   same  for  1    Eq.    32;    Taft    v.    Harrison     10 

ten    days   at  the   lowest   price   at  Hare,   489;    Smith  v.   Canada  Car 

which  he  is  willing  to  sell  does  not  Co.,  6  P.  R.  (Up.  Can.)  107. 
apply  to  a  sheriff's  sale  on  execu-       22  Shepherd's  Case,  L    R    2  Eq 

tion  against  a  stockholder.     Ear-  564;  Ex  parte  Penney,  8  Ch.  App' 

rows  v.  National  Rubber  Co.,  12  R.  446. 

^'11^'  *,,,,.  "^^  P^rte  Penney,  8  Ch.  App. 

Where  stockholders  are  requir-    446. 
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to  receive  dividends,  vote  at  corporate  meetings,  etc.,  or  to  en- 
able purchasers  of  shares  to  ascertain  at  any  time  who -are  stock- 
holders. Such  regulations  as  are  necessary  for  these  purposes 
have  repeatedly  been  upheld.^*  The  courts  have  sustained,  as 
reasonable,  by-laws  providing  that  transfers  shall  be  made  by 
indorsement  in  writing,  and  subscribed  by  the  holder  in  the 
presence  of  witnesses,  or  of  a  particular  officer  of  the  corpora- 
tion, and  that  in  every  case  the  former  certificate  shall  be  de- 
livered up  and  canceled,  and  a  new  certificate  issued  to  the 
transferee;^'  and  by-laws  providing  that  all  transfers  of  stock 
shall  be  made  in  a  book  kept  at  the  office  of  the  company  in  the 
presence  of  a  certain  officer,  and  no  new  certificate  of  stock 
shall  be  issued  until  the  old  one  is  surrendered,  unless  it  is 
lost.^^  According  to  the  weight  of  authority,  as  we  shall  see  in  a 
stibsequent  section,  by-laws  prohibiting  transfers  of  shares  until 
all  debts  due  from  the  holders  to  the  corporation  are  paid  are 
valid  and  binding  upon  the  stockholders  and  upon  purchasers 
with  notice  of  them.^'^ 

It  is  well  settled,  however,  that  a  corporation  has  no  power  to 
prohibit  transfers  to  ho7ia  fide  or  responsible  persons,  or  to 
directly  or  indirectly  make  the  validity  of  such  a  transfer  de- 
pendent upon  the  approval  and  consent  of  the  directors.  Such 
a  by-law  is  void,  not  only  because  it  violates  the  rights  of  the 
stockholders,  Avhen  they  do  not  consent,  but  also  because  it  is 
contrary  to  public  policy  as  an  unreasonable  restraint  upon  the 
alienation  of  property.^^    It  was  said  by  the  Iowa  court,  speak- 

2*  Planters'  &  Merchants'  Mu-  ter  transfers  on  application  by  the 
tual  Ins.  Co.  v.  Selma  Savings  transferrer  or  transferee.  Giesen 
Bank,  63  Ala.  585;  Dane  v.  Young,  v.  London  &  Northwest  American 
61  Me.  160;  Farmers'  &  Mer-  Mortgage  Co.,  42  C.  C.  A.  515,  102 
chants'  Bank  of  Lineville  v.  Was-    Fed.  584. 

son,  48  Iowa,  336,  30  Am.  Rep.  398;        25  Dane  v.  Young,  61  Me.  160. 
Chandler  v.  Northern  Cross  R.  Co.,        20  Planters'    &    Merchants'    Mu- 
18  111.  190.  tual    Ins.    Cq.    v.    Selma    Savings 

The  by-laws  of  a  corporation  may  Bank,  63  Ala.  585.  See,  also,  Cush- 
require  payment  of  a  small  fee  for  man  v.  Thayer  Manufacturing 
registering  transfers  and  issuing  Jewelry  Co.,  76  N.  Y.  365,  32  Am. 
new  certificates,  to  cover  costs.  Rep.  315;  State  v.  New  Orleans  &. 
etc.;  and  such  a  by-law  is  not  in-  Carrollton  R.  Co.,  30  La.  Ann.  308. 
consistent  with  a  statutory  provi-  27  See  post,  §  576. 
sion  that  a  corporation  shall  regis-       28  Johnson  v.  Laflin,  5  Dill.   65, 
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ing  of  such  ,a  hj-law.:  "WMle  it  may  be  lawfully  e^ll0X^aed  to 
^ratecit  j^htfi  of  the  -oorpoa'ation  it  caimot,  in  otker  -ca-see,  be  ex- 
ercised witlKGU.t  limitation  so  .ae  to  -defeat  the  rigkts  of  others. 
If  (the  coiripiDratiQin  has  no  rights  to  be  protected  by  its  exer-cise, 
and  other  parties  would  he  -deprisfed  of  their  property  thereby, 
it  cfinnot  be  enforeed  in  such  cases.  Its  enforceaaieat  would 
operate  as  an  infringeroeiat  upon  the  property  rights  of  Oitherd, 
which  the  law  will  mot  permit.  It  would,  besides,  operate  .as  a 
restraint  upon  the  disposition  of-  property  in  itbe  stock  «f  'the 
eorpoi-ation,  im  the  nature  of  irestir-aint  of  trade,  which  the  courts 
will  not  tolerate."^® 

In  aceordanoe  "with  this  principle,  it  has  been  heM  fcha-t  a 
by-law  providing  that  stock  shall  be  itransferablie  only  at  the 
office  of  the  oorporatiom,  personally  or  by  attorney,  and  with  ithe 
assent  of  the  president,  is  void  because  in  restraint  of  itrade,  and 
eonitrary  to  the  general  law  permitting  personal  property  to  be 


Fed.  Cas.  No.  7,393,  1  Cum.  Gas. 
608,  affirmed,  103  U.  S.  800,  2 
iCeener'B  Cas.  10.65;  Sargent  v. 
Franklin  Ins.  Co.,  8  Pick.  (Mass.) 
90,  19  Am.  Dec.  306;  l^uiner  v. 
Marbleifiad  Social  Ins.  Co.,  10 
fflass.  in;  Bond  v.  Mount  Hope 
Iron  Co...  93  Mass.  565,  97  Am.  Dec. 
49;  Taylor  v.  Bdson,  4  Cush. 
■(Mass.')  522;  Bank  of  Holly 
Springs  v.  Pinson,,  58  Miss.  421,  38 
Am.  Rep.  330;  Chouteau  Spring 
Co.  V.  Harris,  20  Mo.  382;  Moore  v. 
Eank  of  Commerce,  52  Mo.  377; 
Brinkartiotf-Farris  Trust  &  Sav- 
ings Co.  V.  Home  Lumber  Co.,  118 
Mo.  447;  Bank  @t  Atchison  County 
V.  Diarfee,  118  Mo.  431,  *0  Am.  St. 
aep.  3&6;  Farmers'  ■&  M^-r-dhants' 
Bank  of  Mneville  v.  Wasson,  48 
Iowa,  336,  30  Am.  Rep.  39-8;  Victor 
a.  Baoede  Co.  v.  Bloede,  &4  Tild 
1^9,  57  Am.  St.  Rep.  -373;  In  re 
Klaus,  67  Wis.  401;  Bank  of  At- 
tica V.  ManuSacturers'  &  Traders' 
Bank,  20  N.  Y.  501;  Drfscoll  w. 
West,  Bradley  &  Caj-ey  Mifg.  Co., 
59  N.  Y.  -g-e:;  Feckheimer  v.  Na- 
tional iExchange  Bant  of  Norfolk 
79  Va.  80;   Ireland  v.  >Globe  Mill- 


ing &  Reduction  Co.,  19  R.  I.  180, 
61  Am.  St.  Reri.  756;  Ireland  t. 
Globe  Milling  Co.,  21  R.  I.  9,  79 
Am.  St.  Rep.  769 ;  TMcNulta  v.  Corn 
Belt  Bank,  164  111.  427,  447,  56 
Am.  St.  Rep.  203^  210j  Herring  v. 
Ruskin  'Co-operative  Ass'n  (Terni. 
Oh.  App.)  .52  S.  W.  327;  Kin-nan  v. 
SuJlivan  County  Club,  .26  App.  X)iv. 
'(N.  Y.)  213. 

A  by-law  <rf  a  hank  proyiding 
that  all  stock  sold  or  transferred 
shall  be  transferred  subject  to  tfee 
cojidition  that  it  wall  be  voted  in 
favor  of  all  propositions  submitted 
by  the  board  of  directors  to  in- 
crease the  capital  stoai:,  iuntil  it 
reac%es  a  specified  amount,  sund 
that  the  provision  of  the  by-law 
^all  "become  a  part  -of  every  con- 
tract for  the  transfer  cif  stocTc,  and 
become  binding  .on  the  transferee, 
imposes  vtnreaBonalsle  restricftiojas 
upon  the  right  to  transfer  stock, 
and  is  void.  McNnlta  v.  Corn  Belt 
Bank,  164  111.  427,  56  Am.  St.  Rep. 
203. 

2»  Farmers'  &  Merchants'  Bank 
of  Lineville  v.  Wasson,  48  Iowa., 
336,  30  Am.  Rep.  398. 
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tramsferieA  in-  o&iev  ways.*®  The  same  ia  trtie  of  a  by-law 
making^  tke  \fatlidiity  of  a  transfer  dep«3iiiieiDt.  tipoit  the  cosEsettt 
me  approval  of  tke  dcreetors  of  the  earpoiration,*^  or  upon-  tke 
assent  of  all  or  a  certain^.  pTOportioa>  of  the  stockboldters  ;**  and 
of  a  by-law  providing  tliat,  if  amy  atsffikbolder  desiTe3>  tO'  dispose 
of  bis  stoek,  be  aball^  befsxie  a  trafflsfCT,.  notify  tbe  pToaideirt  of 
libe  corpoTatioia  of  bis  iHtentian  to  sell,  and  of  tbe  priGe'  wMcb 
fcifi'  can  obitain,  wbicb  noffiice'  sbaH  be  conamiiRieated  to-  tbe'  otbie-r 
stoekbolders,  wbo  aball  bave-  tbe  optiom  to  purcbase  tbe  sbares 
at  the  price  naaned,  im  pro  rata  araoamtSy  and  that  tbe  corpor'a- 
tioB  shall  have  tbe  right  to  take  such  of  tbe  stoek  as  is  not  taken 
h-y  the  stockholders.^'*  It  has  been  held  that  a  by-laiw  cEcnmoi 
prohibit  the  transfer  of  shaJBes  to  an.  insolvent  person,^* 

Tbe  fact  that  a  stockholder'  has  consented  to-  a  by-Ia-w  impos- 
ing an  unreasonable  restriction  upon  the  right  to-  transfer  share's 
does  not  render  it  binding  -Erpon  Mm,  for  the  by-la-w  is  eoTrtrary 
t&  puMe  policy,  and  tbe  consent  of  all  the  stoekboH'eTS  cannot 
give  it  validity.*® 

Even  -^vben  a  by-law  not  expressly  authorized  by  charter  or 
statute  is  binding  upon  a  steekbol'der  because  of  bis  consent 
theTetc,  it  is  not  binding  upon  a  bona  fide  purchaser  of  his  stock 
V  ithout  notice.*^ 

so  Sargent  v.  Franklin  Ins.  Ca,  8        as  'Victar  G.  Bloede  Co.  v.  Bloediet 

Pick.  (Mass.)  90,  19  Am.  Dec.  306.  84  Md.  129,  o7  Am.   St.  Rep.  373. 

31  Famiera'  &  Merchants'  Bank  And  see  Brinkerfeoff-Farpis  TVu'st 
of  Linevllle  v.  'Wasson,  48  Iowa,  &  SaviagB  Co.  v.  Home  Lamber 
336,  30  Am.  Rep.  398r  McNnlta  v.  Co.,  118  Mo.  447;  Ireland  v.  Globe 
Co^Q  Belt  Bank,  164  111.  427,  447„  Mllliirg  &.  Reduction  Co.,,  19:  R.  I. 
56  Am.  St.  Rep.  203,  210.  180,  61  Am.  St.  Rep.  756;   Ireland 

32  In  re  Klaus,  67  Wis.  401.  v.  Globe  Milling  Co.,  21  R.  I.  9,  79 
Section    11    of   the    general   eor-   Am.  St.  Rep.  769. 

poratioB  la'w  of  New  York,  author-  A  by-law  prohibiting  transfer  of 

izfag  a  corporaftion  to  make   By-  certificates  of  stock,  excerpt  to  the 

lacws  for  tHe  transfer  of  Ms  a-toek,  corporation,  is  void,  although  in- 

does   not   empower   a   corporjrfiiswf  dorsed    on   the    certificates.     Her- 

to  do  more  than  prescribe  the  of-  ring^  v.  Ruskin  Co-operative  Ass'n 

ficer  by  whom  transfers  shan  be  (Tenn.  Ch.  App.)  52  S.  W.  a27. 

made,  and  the  mode  of  transfer.  m  Chouteau  S'pring  Co.  v.  Har- 

It  does  not  authorize  by-iaws  im-  rfs,  2.0  Mo.  3'82.     See,  also,  Feck- 

posiikg  uweasomalsle  restrietioiiis  on  befmer  v.  National  Exchange  Bank 

the   power   and    Eight   to   traDSfer-  of  Norfolk,  79  Va.  80. 

stock.    Ki'nnan  v.  Sullivan  County  ss  in  re  Klaus,  67  Wis,  401. 

Club,  26  App.  Dfv.  (N.  Y.)  nS.  ot  Ireland'  v.  Globe  ffining  Co 
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Express  grant  of  power  to  regulate  transfers. — The  fact  that 
the  charter  of  a  corporation,  or  the  general  law  under  which  it 
is  formed,  expressly  confers  upon  it  or  its  directors  the  power 
to  regulate  transfers  of  stock,  does  not  give  unlimited  power 
to  refuse  to  recognize  transfers.  It  merely  gives  the  power  to 
prescribe  such  regulations  as  may  be  reasonably  necessary  to 
protect  the  corporation,  and  does  not  authorize- unnecessary  or 
unreasonable  restrictions.^^  "Although  there  is  express  power 
to  the  directors,"  said  Judge  Dillon,  "to  refuse  to  assent  to  or 
register  a  transfer,  this  power  must  be  exercised  in  a  reasonable 
manner  and  bona  pde,  and  they  must  have  some  valid  and  law- 
ful reason  for  refusing  to  register."**  The  power,  said  Mr. 
Justice  Field,  in  the  same  case  on  appeal,  "can  only  go  to  the 
extent  of  prescribing  conditions  essential  to  the  protection  of 
the  association  against  fraudulent  transfers,  or  such  as  may  be 
designed  to  evade  the  just  responsibility  of  the  stockholder.  It 
is  to  be  exercised  reasonably.  Under  the  pretense  of  prescribing 
the  manner  of  the  transfer,  the  association  cannot  clog  the  trans- 
fer with  useless  restrictions  or  make  it  dependent  upon  the  con- 
sent of  the  directors  or  other  stockholders."'® 

Provision  for  transfer  on  the  books  of  the  corporation. — ^It  is 
often  declared  in  the  charter  of  a  corporation,  or  the  general 
law  tinder  which  it  is  organized,  that  the  shares  of  stock  shall 
be  transferable  only  upon  the  books  of  the  corporation  in  such 
manner  as  the  directors  shall  provide,  or  in  such  manner  as  may 
be  prescribed  in  the  by-laws  or  articles  of  association.*"  There 
is  a  provision  to  this  effect  in  the  act  of  congress  authorizing 

21  R.  I.  9,  79  Am.  St.  Rep.  769.  373;  Rice  v.  Rockefeller,  134  N.  Y. 
And  see  post,.§  576  et  seq.,  where  174,  30  Am.  St.  Rep.  658,  2  Keen- 
other  cases  are  cited.  er's   Cas.   1055,   2   Cum.   Cas.   181; 

and  other  cases  cited  in  note  28, 

37  Johnson  v.  Laflln,   5  Dill.   65,  supra. 
Fed.   Cas.  No.   7,393,   1  Cum.   Cas. 

608;   Johnston  v.  Laflln,  103  U.  S.  =»  Johnson  v.  Laflln,   5  Dill.   65, 

800,   2  Keener's  Cas.   1065;    Chou-  ^ed.   Cas.  No.   7,393,  1  Cum.   Cas. 

leau  Spring  Co.  v.  Harris,  20  Mo.  608. 

382;  Farmers'  &  Merchants'  Bank  ,„  t  v     *             ■,    ^.      .„-  ,^    ^ 

V.  Wasson,  48  Iowa,   336,  30  Am.  „„'    „  ?i'^'^°''  "^-  ^^^^^'  103  U.   S. 

Rep.  398;  Victor  G.  Bloede  Co.  v.  ^<'°'  ^  Keener's  Cas.  1065. 

Bloede,  84  Md.  129,  57  Am.  St.  Rep.  4o  Post,  §  585  et  seq. 
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the  organization  of  national  banking  associations.  Such  a  pro- 
vision, however,  is  intended  merely  for  the  protection  of  the 
corporation,  so  that  it  may  know  who  are  the  stockholders,  and, 
as  such,  entitled  to  vote,  receive  dividends,  etc.,  and  for  the 
protection  of  bona  fide  purchasers  of  shares,  so  that  they  may 
ascertain  whether  the  seller  has  title,  and  for  the  protection  cf 
creditors  and  persons  dealing  with  the  corporation;  and  it  is 
not  intended  to  give  the  directors  of  the  corporation  the  power 
to  approve  or  disapprove  of  any  given  transfer  of  shares,  and  to 
register  or  refuse  to  register  the  same,  as  in  their  judgment  may 
seem  to  the  interest  of  the  corporation  or  the  other  stockholdera- 
"It  does  not  restrict  the  right  of  the  owner  to  transfer  his  stock 
or  clothe  the  corporation  with  the  power  to  refuse  to  register 
bona  fide  transfers."'*^ 

S  561.    Agreements  in  restraint  of  the  right  to  transfer  shares. 

An  agTeement  between  stockholders  of  a  corporation  not  to 
sell  or  transfer  their  shares  without  the  consent  of  all  the  parties 
thereto  is  in  restraint  of  trade,  and  contrary  to  public  policy, 
and  is  therefore  void,  if  there  is  no  other  consideration  than  the 
mutual  promises  of  the  stockholders.*^  It  was  so  held,  for  exam- 
ple, of  an  agreement  between  stockholders  of  a  railroad  company 
which  provided  that  they  would  not  "assign,  set  over,  pledge  or 
give  power  of  attorney  to  vote,  or  agree  to  sell,  assign,  transfer, 
set  over,  pledge,  or  give  power  of  attorney  to  vote,  in  any  way, 
shape  or  manner,  the  stock  which  we  respectively  and  indi- 
vidually own,  hold  or  possess  in  said  company  without  the  con- 
current consent  of  all  signers  to  this  instrument;"  and  which 
recited  that  the  agreement  was  "made  for  mutual  protection 
and  to  prevent  the  sale  of  the  company's  franchise  by  a  ma- 
jority of  the  members  of  the  present  board  of  directors,  who  are, 
and  who  represent,  a  minority  of  the  shares  of  the  capital  of  this 
company."*^ 

<i  Johnson  v.  Laflin,  5  Dill.  65,  12  Fisher  v.   Bush,   35   Hun    (N. 

Fed.  Cas.  No.  7,393,  1  Cum.  Cas.  Y.)  641;  Williams  v.  Montgomery, 

608,    affirmed     103    U.    S.    800,    2  68  Hun  (N.  Y.)  416,  148  N.  Y.  519. 

Keener's    Cas.    1065 ;    and    many  43  Pisher  v.   Bush,   35   Hun    (N. 

other  cases  cited  post,  §  585  at  seq.  Y.)  641. 
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This  principl(^  howCTei,  does  rtot  preTent  leasonable  agre&- 
memts  between  stociklioMea-s  and  the  eorpoiraliiony  based  upon  ^ 
valid  consideration-,  restricting  tlic  right  to  transfer  aharejL 
Thus,  an  agreement  that  sliares  shall  not  be  transferred  until 
all  debts  dme  from  the  holder  to  the  corporati'&n  aire;  paid  is. 
valid,  and  binding,  upcn  the  stockholders  and  purdiasera  withi 
notice.**  An  agreement  between  a.  stockholder  arid  the  (sar- 
1  O'Eation  giving  the  latteic  an  option  to  purehase  his  shares  ter 
fore  offering  them  to  ©thears  is  valid,*®  unless-  the  corporation 
has  no  power  tO'  purchase  shares  of  its  own  stock.** 

In-  a  late  MaMachusetts.  case  it  was  held  that,  where  a  per- 
son purch.ased  certifieatea  of  stock  which  provided  that  they 
were  transferable  oialy  to  the  eonapany,  and  at  an  appraisal  to 
be  made  by  the  directors,  as  provided  in  the  by-laws  printed  on 
the  back  of  the  certificates,  ajid  signed  a  receipt  therefor  "sub- 
ject to  the  conditions  and  restrictions  therein  referred  to,  and 
to  the  by-laws  of  the  company  to  which  I  agree  to  conform," 
he  was  bound  by  the  provisions  of  the  certificates,  although  mero 
by-laws  containing  such  provisions  would  have  been  void.*'^ 

An  agreement  between  the  owners  of  property,  on  transferring- 
the  same  to  a  corporation,  that  certificates  of  stock  issued  to 
them  by  the  corporation  in  payment  shall  be  deposited  with  a 
trust  company,  "and  shall  not  be  withdrawn  for  the  period  of 
dx  months  without  the  written  consent"  of  all  the  parties  to- 
the  agreement  does  no-t  impose  any  restraint  upon  the  disposi- 
tion of  the  stock,  so  as  to  be  objectionable  on  that  groimd,  but 
all  that  it  prevents  is  the  actual  handing  over  of  the  certifieatesof 
stock  to  the  purchasers  thereof,  and  transfers  on  the  books  of 
the  corporation.*^ 

**  Gibbs  V.  Long.  Island  Bank,  i^  New  England  Trust  Co.  v.  Ab- 
S3  Huh.  (N,  T.}  $2.;  Tansamdls  r.  feott,  162  Mass.  148. 
Middlesex  County  Bank,  26  Conn.  ,  ^  ^^  ^^  , 
144;  Jennings  v.  Bank  of  Califor-  ^  ff  *«*  *?«  rem«(Jy  oif  th«  stock- 
ma.,  79  Cal.  323,  12  Am  St  Rep  colder  where  the  corporation  re- 
145;  StafCord  v.  Produce  Exchange  '"®®^  *°  perform  its  contract  to 
Banking  Co'  ei  Ohio-  St  1S&  76  Piiirchase  the  stock,  see  Roseatfeld 
Am.  St.  Rep.'  371.  See,  also,  post,  T"  ^i.nstem,  46  N.  i.  Law,  479 
§  &77.  thoMmg  that  mamdamaiuia  will  noit 

*5New    Englaad    Trust    Co.    v.  ^**^- 

Abbott,  162  Mass.  148.  ^s-winfanis-   v.    Montgomery,    68 

"Ante,  §  199  et  seq.  Hun  (N.  Y.)  416,  148  N.  Y.  519. 
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§  562.     Conflict  of  laws. 

The  validity  and  effect  of  a  transfer  of  shares  are  governed 
by  the  laws  of  the  state  or  country  in  which  the  corporation  was 
created,  although  the  transfer  may  be  luade  in  another  state  or 
country,  and  both  of  the  parties  may  reside  there.  "From  the 
nature  of  the  stock  of  a  corporation,  which  is  created  by  and 
under  the  authority  of  a  state,  it  is  necessarily,  like  every  other 
attribute  of  the  corporation,  to  be  governed  by  the  local  law  of 
that  state,  and  not  by  the  local  law  of  any  foreign  state."*^ 

This  applies,  only  to  the  transfer  of  stock.  The  validity  and 
effect  of  a  contract  for  the  sale  of  stock,  as  distinguished  from  a 
transfer  of  the  stock,  is  governed  by  the  law  of  the  state  in 
which  it  is  made.  It  has  been  held,  however,  that  where  a  con- 
tract for  the  sale  of  stock  is  entered  into  in  one  state,  but  is 
executed  by  delivery  of  the  certificates  in  another  state,  the 
validity  of  the  contract  is  determined  by  the  law  of  the  latter 
state.5" 

II.    Effect  op  Teansfer. 

§  563.  In  general. — When  a  bona  fide  and  valid  transfer  of 
shares  is  made  to  a  person  capable  of  assuming  the  obligations  of  a 
stockholder,  the  effect  is  to  substitute  the  transferee  as  a  stock- 
holder in  the  place  of  the  transferrer;  and  therefore,  in  the  absence 
of  express  provision  or  agreement  to  the  contrary — 

(1)  The  transferrer  is  liable  for  calls  made  prior  to  the  transfer, 
but  not  for  future  calls ;  and  the  transferee  is  not  liable  for  calls 
made  prior  to  the  transfer,  but  is  liable  for  future  calls,  unless  the 
stock  was  issued  as  full-paid,  or  the  certificate  is  in  such  form, 
and  he  is  a  bona  fide  purchaser.  This  is  changed  in  some  states  by 
statute. 

(2)  In  most  jurisdictions,  but  not  in  all,  the  transferrer  is  no 

*!>  Black  V.  Zacharie,  3  How.  (U.  2.31 ;  Moore  v.  Gennett,  2  Tenn.  Ch. 

S.)  483,  1  Cum.  Cas.  671.   And  see  375;     Masury    v.    Arkansas    Nat. 

Colonial  Bank  v.  Cady,  15  App.  Cas.  Bank,  87  Fed.  381,  93  Fed.  603,  35 

267,  2  Keener's  Cas.  1113,  1  Cum.  C.  C.  A.  476;   post,  §§  563,  564(d), 

Cas.  629;   Merrimac  Mining  Co.  v.  584.     Compare  Lowndes  v.  Cooch, 

Levy,  54  Pa.  St.  227,  93  Am.  Dec.  87  Md.  478,  40  L.  R.  A.  380. 

697  r  Bridgeport  Bank  v.  New  York  so  Dow  v.  Oould  &  Curry  Silver 

&   New   Haven   R.    Co.,    30   Conn.  Mining  Co.,  31  Cal.  629. 
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longer  subject  to  a  statutory  liability  to  creditors  of  the  corpora- 
tion, but  the  transferee  is  liable. 

(3)  The  transferee  is  entitled  to  a  new  certificate  of  stock. 

(4)  The  transferrer  is  entitled  to  dividends  declared  prior  to  the 
transfer,  while  the  transferee  is  entitled  to  dividends  declared 
after  the  transfer. 

(5)  A  right  of  action  in  the  transferrer  for  conversion  of  the 
stock  passes  to  the  transfieree. 

(6)  In  most  jurisdictions,  but  not  in  all,  the  transferee  may  sue 
in  equity  to  set  aside  an  ultra  vires  transaction,  or,  in  a  proper 
case,  to  obtain  redress  for  a  misapplication  of  corporate  assets, 
prior  to  the  transfer,  unless  he  is  estopped;  but  he  is  estopped  if 
the  transferrer  was  estopped. 

Shares  of  stock  are  not  negotiable  instruments,  and  therefore, 
in  the  absence  of  elements  of  estoppel,  a  transferee  acquires  no 
better  title  than  the  transferrer  had.  But,  by  estoppel,  a  bona 
fide  purchaser  of  a  certificate  of  stock  takes  the  same  free  from 
any  secret  liens  or  equities  in  favor  of  the  corporation  or  third 
persons. 

By  the  weight  of  authority,  the  title  of  a  bona  fide  purchaser  of 
a  certificate  of  stock  is  not  affected  by  a  prior  or  subsequent  judg- 
ment or  decree  affecting  the  title  to  the  stock  in  a  suit  to  which 
he  was  not  a  party,  and  of  which  he  had  no  notice.  Nor  is  his 
title  affected  by  the  doctrine  of  lis  pendens. 

Except  as  outlined  above,  and  as  will  be  more  fully  shown  in 
the  following  sections,  the  general  rule  is  that  a  valid  transfer  of 
shares,  when  completed,  substitutes  the  transferee  for  the  trans- 
ferrer as  a  stockholder  in  the  corporation  with  respect  both  to 
rights  and  to  liabilities.  The  transferrer  ceases  to  be  a  stock- 
holder, and  neither  has  any  fiirther  rights,  nor  is  subject  to  any 
further  liabilities,  as  such.  The  transferee  comes  in  and  takes 
his  place.  "After  assignment  the  assignees  hold  the  shares,  on 
the  same  conditions,  and  are  subject  to  the  same  rules  and  orders 
as  the  original  subscribers,  and  are  to  all  intents  and  purposes 
substituted  in  the  places  of  the  original  subscribers.""     "The 

.,  " « T/  ^^^TS'   ^-  ^-  ^°   Hud-   Term  R.  36,  2  Keener's  Cas.  1175. 
dersfleld  Canal  Co.  v.   Buckley,   7    ]    Smith's   Cas.   867,   1    Cum.   Cas! 
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general  rule  concerniug  the  effect  of  the  transfer  of  shares  in  t\ 
corporation  is  that  such  transfer  operates  as  a  novation  of  the 
contract  of  membership.  The  transferrer  ceases  to  be  a  share- 
holder, and  the  transferee  becomes  one.  The  first  is  ordinarily 
relieved  from  all  further  liability  to  contribute  capital,  and 
loses  all  right  to  participate  in  the  further  profit  or  manage- 
ment; the  transferee  takes  the  place  of  the  retiring  mem- 
ber, and  by  implication  assumes  all  the  obligations  which  rest- 
ed upon  the  former  holder  as  a  member  of  the  company,  and 
ordinarily  becomes  liable  for  calls  to  the  same  extent  as  the 
former  owner  before  the  transfer  was  made.  Assuming  the 
burdens,  he  becomes  likewise  entitled  to  all  the  benefits  at- 
taching to  ownership  of  the  shares.  In  the  absence  of  charter 
provisions  or  statutory  regulations,  this  general  rule  is  almost 
universally  recognized."®^ 

Conflict  of  laws.— The  effect  of  a  transfer  of  stock  is  to  be 
determined  by  the  law  of  the  state  in  which  the  corporation  was 
created  and  located,  and  not  by  the  law  of  the  state  in  which  the 
stockholder  may  reside,  and  in  which  an  action  may  be  brought 
by  or  against  him.  Thus,  if  a  transferee  of  stock  is  liable  for 
calls  made  after  the  transfer,  under  the  decisions  of  the  high- 
est court  of  the  state  in  which  the  corporation  is  located,  such 
liability  may  be  enforced  against  a  transferee  residing  in  an- 
other state,  by  an  action  in  its  courts,  although  under  the  deci- 
sions of  the  latter  state  a  transferee  is  not  liable.®' 

§  564.    Liability  for  assessments  or  calls. 

(a)  In  general. — Since  a  valid  and  complete  transfer  of 
shares  operates  as  a  novation  of  the  contract  of  membership, 
and  substitutes  the  transferee  for  the  transferrer  as  a  stock- 
holder, it  is  well  settled  in  most  jurisdictions,  in  the  absence  of 

906.  And  see  Bend  v.  Susquehanna  Visalia  &  Tulare  R.  Co.  v.  Hyde, 

Bridge  &   Bank  Co.,   6  Har.   &  J.  110  Cal.  632,  52  Am.  St.  Rep.  136. 
(Md.)  128,  14  Am.  Dec.  261. 

52  West    Nashville    Planing-MUl       ss  Merrimac  Mining  Co.  v.  Levy, 

Co.  V.  Nashville  Savings  Bank,  86  54  Pa.  St;  227,  93  Am.  Dec.  697. 

Tenn.  252,  6  Am.  St.  Rep.  835,  2  See,  also,  ante,  §  562,  and  post,  § 

Keener's    Cas.    3233.     See,    also.  564(d). 
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express  provision  to  the  contrary,^*  that  a  transferee  of  shares 
not  issued  as  full-paid  ^'^  is  liable  on  implied  contract  for  all  fu- 
ture calls  thereon,  both  to  the  corporation  and  to  its  creditors,  but 
is  not  liable  on  calls  made  prior  to  the  transfer,  althou_£;h  not 
payable  until  afterwards ;  and  the  transferrer  is  liable  for  calls 
made  prior  to  the  transfer,  but  not  for  calls  made  afterwards.^^ 
In  a  leading  case  in  the  supreme  court  of  the  United  States,  Mr. 
Justice  Strong  said:  ''If  the  law  implies  a  promise  by  the 
original  holders  or  subscribers  to  pay  the  full  par  value  when  it 
may  be  called,  it  follows  that  an  assignee  of  stock,  when  he  has 
come  into  privity  with  the  company  by  having  stock  trans- 


5*  See  infra,  this  section,  (c). 

65  See  infra,  this  section,  (f). 

so  Huddersfield  Canal  Co.  v. 
Buckley,  7  Term  R.  36,  2  Keener's 
Cas.  1175,  1  Smith's  Cas.  867,  1 
Cum.  Cas.  906;  Weston's  Case,  4 
Ch.  App.  20;  Gilbert's  Case,  5  Ch. 
App.  559;  Murray  v.  Bush,  L.  R.  6 
H.  L.  37;  Harrison's  Case,  6  Ch. 
App.  286;  Webster  v.  Upton,  91  U. 
S.  65;  Pullman  v.  Upton,  96  U.  S. 
328;  Glenn  v.  Porter,  38  U.  S.  App. 
422,  73  Fed.  275;  Upton  v.  Bum- 
ham,  3  Biss.  431,  Fed.  Cas.  No.  16,- 
798;  Upton  v.  Burnham,  3  Biss, 
520,  Fed.  Cas.  No.  16,799;  Visalla 
&  Tulare  R.  Co.  v.  Hyde, 
110  Cal.  632,  52  Am.  St.  Rep. 
136;  Allen  v.  Montgomery  R.  Co., 
]]  Ala.  437;  Hartford  &  New  Ha- 
ven R.  Co.  V.  Boorman,  12  Conn. 
530;  Schenectady  &  Saratoga 
Plank  Road  Co.  v.  Thatcher,  11  N. 
Y.  102;  Isham  v.  Buckingham,  49 
N.  Y.  216;  Billings  v.  Robinson,  94 
N.  Y.  415;  Cowles  v.  Cromwell,  25 
Barb.  (N.  Y.)  413;  Cole  v.  Ryan,  52 
Barb.  (N.  Y.)  168;  Mann  v.  Currie, 
2  Barb.  (N.  Y.)  294;  Rochester  & 
Kettle  Palls  Land  Co.  v.  Raymond, 

4  App.  Div.  (N.  Y.)  600;  Bend  v. 
Susquehanna  Bridge  &  Bank  Co., 
6Har.  &  J.  (Md.)  128,  14  Am.  Dec. 
261 ;  Hall  v.  United  States  Ins.  Co., 

5  Gill  (Md.)  484;  Brant  v.  Ehlen,  59 
Md.  1;  Merrimac  Mining  Co.  v.  Bag- 
ley,  14  Mich.  501;  Havnes  v.  Pal- 
mer, 13  La.  Ann.  240;  Union  Bank 
of    Louisiana    v.    Desban,    2    Rob. 


(La.)  486;  Kellogg  v.  Stockwell,  75 
111.  68 ;  Jackson  v.  Sligo  Man.  &  M. 
Co.,  1  Lea  (Tenn.)  210;  West 
Nashville  Planing-Mill  Co.  v. 
Nashville  Savings  Bank,  86  Tenn. 
252,  6  Am.  St.  Rep.  835,  2  Keener's 
Cas.  1233;  Calumet  Paper  Co.  v. 
Stolls  Investment  Co.,  96  Iowa,  147, 
59  Am.  St.  Rep.  362;  Wishard  v. 
Hansen,  99  Iowa,  307,  61  Am.  St. 
Rep.  238;  Chouteau  Spring  Co.  v. 
Harris,  20  Mo.  382 ;  Miller  v.  Great 
Republic  Ins.  Co.,  50  Mo.  55;  Stew- 
art  V.  Walla  Walla  Printing  &  Pub- 
lishing Co.,  1  Wash.  St.  521;  Roch- 
ester &  Kettle  Falls  Land  Co.  v. 
Raymond,  158  N.  Y.  576,  affirming 
4  App.  Div.  600;  Efird  v.  Piedmont 
Land  Improvement  &  Investment 
Co.,  55  S.  C.  78.  Compare  Louisi- 
ana Ins.  Co.  V.  Gordon,  8  La.  174. 

A  purchaser  of  stock  and  prop- 
erty mortgaged  to  secure  the  sub- 
scription thereof  at  a  judicial  sale 
to  enforce  unpaid  calls  is  not  lia- 
ble for  a  balance  remaining  due. 
Succession  of  Thomson,  46  La 
Ann.  1074. 

An  agreement  by  the  seller  of 
stock,  in  the  contract  of  sale,  to 
pay  a  call  on  the  stock  when  made, 
is  not  for  the  benefit  of  the  cor- 
poration, and  it  cannot  sue  there- 
on. Crown  Slate  Co.  v.  Allen  (Pa. 
St.)  48  Atl.  968. 

Where  a  person  takes  a  transfer 
of  shares,  and  is  registered  as  own- 
er on  the  books  of  the  corporation, 
he  cannot  avoid  liability  for  the  bal- 
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ferred  to  him  on  the  company's  books,  is  equally  liable.  The 
same  reasons  exist  for  implying  a  promise  by  him  as  exists  for 
raising  up  a  promise  by  his  assignor.  And  such  is  the  law  as 
laid  down  by  the  text-writers  generally,  and  by  many  decisions 
of  the  courts.  *  *  *  We  think,  therefore,  the  transferee  of 
stock  in  an  incorporated  company  is  liable  for  calls  made  after 
he  has  been  accepted  by  the  company  as  a  stockholder,  and  his 
name  has  been  registered  on  the  stock  books  as  a  corporator ; 
and,  being  thus  liable,  there  is  an  implied  promise  that  he  will 
pay  calls  made  while  he  continues  the  owner."^'' 

As  was  shown  in  a  former  chapter,  it  is  held  in  a  few  states 
that,  where  a  statute  allows  a  corporation  to  forfeit  shares  for 
nonpayment  of  assessments,  the  law  does  not  imply  a  promise 
to  pay,  so  as  to  render  a  subscriber  liable  to  an  action,  but  that, 
to  support  an  action,  there  must  be  an  express  promise.  And 
in  these  jurisdictions,  no  promise  on  the  part  of  a  transferee 
would  be  implied.^* 

Formerly  this  doctrine  was  not  recognized  in  Pennsylvania, 
but  it  was  held  that,  in  the  absence  of  express  agreement  to  the 
contrary,  or  a  release  by  the  corporation,  an  original  subscriber 
for  shares,  notwithstanding  a  bona  fide  transfer  of  the  same 
to  a  responsible  party,  remained  liable  for  the  full  amount  of 
his  subscription,  even  though  the  corporation  expressly  con- 
sented to  the  transfer;  and  that  the  transferee  did  not  assume 
any  liability,  even  for  future  calls,  unless  such  liability  was  ex- 
pressly imposed  by  the  charter  or  general  law,  or  assumed  by 
an  express  agreement  with  the  corporation.^'     Unless  liability 

ance  due  on  the  shares,  in  an  ac-  (see  ante,  §  492),  it  has  been  held 
tion  hy  the  corporation  or  its  re-  that  an  express  promise  by  a  sub- 
ceiver,  by  showing  that  another  is  scriber  to  pay  all  assessments  on 
the  equitable  owner  of  the  shares,  his   shares   does  not  bind  him  to 
even  though  the  corporation  may  pay   sums   assessed   after   he   has 
have  had  notice  thereof.     Russell  transferred  the  shares  to  another, 
V.  Estabrook,  71  Conn.  50.  and  that  he  does  not  become  liable 
57  Webster  v.  Upton,  91  U.  S.  65.  for    such    assessments    by    subse- 
ts See  ante,  §  492.  quently    repurchasing    the    same 
In  New  Hampshire,  where,  as  in  shares.     Franklin    Glass     Co.     v. 
Massachusetts    and    a    few    other  Alexander,  2  N.  H.  380,  9  Am.  Dec. 
states,  an  express  promise  is  nee-  92. 

essary  to  render  a  subscriber  for  59  Delaware  &  Schuylkill  Canal 

stock  liable  to  an  action  thereon  Navigation    v.    Sansom,    1    Binn. 


1738 


PRIVATE  CORPORATIONS. 


§  564 


was  thus  imposed  or  assumed,  the  only  remedy  of  the  corpora- 
tion was  held  to  be  by  an  action  against  the  original  su^iSeriber, 
or  by  forfeiture  or  sale  of  the  shares  for  nonpayment  of  assess- 
ments, when  such  a  remedy  was  given  by  the  charter  or  by  stat- 
UlO,  as  hereinbefore  explained.'"'  In  a  later  case,  however, 
these  decisions  were  distinguished  and  limited,  and  a  transferee 
of  shares  was  held  liable,  as  upon  implied  contract,  for  calls 
made  upon  the  shares  after  the  transfer  for  the  purpose  of  pay- 
ing the  debts  of  the  corporation.*^ 

In  order  that  a  stockholder  may  be  released  from  liability 
for  calls  on  his  shares  after  he  has  transferred  the  same,  the 
ti-ansfer  must  be  bona  fide.  He  is  not  released  by  an  assign- 
ment to  a  fictitious  person.®^  And  when  the  corporation  is  in- 
solvent, a  transfer,  in  order  that  it  may  release  the  transferrer 
from  liability  to  or  for  the  benefit  of  creditors  for  a  balance  due 
on  the  stock,  or  even  to  the  corporation,  must  be  made  to  a  per- 
son who  is  legally  capable  of  assuming  liability,  and,  by  the 


(Pa.)  70;  Everhart  v.  West  Ches- 
ter &  Philadelphia  R.  Co.,  28 
Pa.  St.  339;  Pittsburgh  & 
Connelsville  R.  Co.  v.  Clarke,  29 
Pa.  St.  146;  Graff  v.  Pitts- 
burgh &  Steubenvllle  R.  Co., 
31  Pa.  St.  489;  Palmer  v.  Ridge 
Mining  Co.,  34  Pa.  St.  288;  Franks 
Oil  Co.  V.  McCleary,  63  Pa.  St. 
317;  Messersmith  v.  Sharon  Sav- 
ings Bank,  96  Pa.  St.  440. 

The  case  of  Merrimac  Mining 
Co.  V.  Levy,  54  Pa.  St.  227,  93  Am. 
Dec.  697,  is  sometimes  cited  as  lay- 
mg  down  a  different  rule;  but  in 
this  case  the  court  merely  follow- 
ed the  decisions  of  another  state, 
in  which  the  corporation  was  lo- 
cated. See  Franks  Oil  Co.  v.  Mc- 
Cleary, 63  Pa.  St.  317,  319. 

00  See  the  cases  above  cited. 
And  see  ante,  §  493,  as  to  forfeit- 
ure or  sale  of  shares  for  nonpay- 
ment of  assessments. 

01  Bell's  Appeal,  115  Pa.  St.  88,  2 
Am.  St.  Rep.  532.  And  see  Citi- 
zens' &  Miners'  Savings  Bank  & 
Trust  Co.  V.  Gillespie,  115  Pa.  St. 
564. 


A  transferee  of  stock  who  signs 
a  paper  purporting  to  be  an  orig- 
inal subscription,  and  expressly 
agrees  to  pay  the  amount  sub- 
scribed as  the  board  of  directors 
may  order,  assumes  the  liability 
of  the  original  stockholder,  and 
is  liable  for  the  amount  unpaid  on 
the  stock.  Citizens'  &  Miners' 
Savings  Bank  &  Trust  Co.  v.  Gil- 
lespie, 115  Pa.  St.  564. 

02  Muskingum  Valley  Turnpike 
Co.  V.  Ward,  13  Ohio,  120,  42  Am. 
Dec.  191.  It  was  said  in  this  case: 
"The  assignment  to  a  fictitious 
person  is  a  mere  nullity.  It  trans- 
ferred no  right  simply  because 
there  was  no  real  person  to  re- 
ceive it  on  its  passing  from  the 
original  proprietor.  Assuming  it 
to  be  sufficient  evidence  of  an 
abandonment,  it  still  does  not  help 
tlie  defendant,  for  an  individual 
cannot  release  himself  from  the 
obligation  of  a  contract  against 
the  consent  of  the  obligee;  and 
the  defendant's  subscription  to  the 
capital  stock  of  the  plaintiff  is  a 
contract." 
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weight  of  authority,  who  is  financially  responsible,  or  at  least 
apparently  so.  "A  transfer  of  shares  in  a  failing  corporation, 
made  by  the  transferrer  with  the  purpose  of  escaping  his  lia- 
bility as  a  shareholder  to  a  person  who  from  any  cause  is  in- 
capable of  responding  in  respect  to  such  liability,  is  void  as  to 
creditors  of  the  company  and  as  to  other  shareholders,  although 
as  between  the  transferrer  and  the  transferee  the  transfer  may 
be  out  and  out."®^ 

After  a  corporation  becomes  insolvent,  a  stockholder  cannot 
escape  liability  for  a  balance  due  on  his  subscription  by  volun- 
tarily assigning  his  certificate  in  blank,  and  delivering  it  to 
the  treasurer  of  the  corporation  at  his  request.®*  Nor  can  a 
stockholder  escape  liability  for  unpaid  installments  by  trans- 
ferring his  stock  to  a  third  person  without  the  latter's  knowl- 
edge or  consent.®^ 

If  a  corporation  allows  a  person  to  remain  on  its  books  as  a 
stockholder,  to  vote  the  stock,  and  continue  as  an  officer,  after 
the  stock  has  been  sold  to  him,  or  under  an  execution  against 
him,  it  will  be  estopped  to  deny  that  he  owns  the  stock,  and  to 
sue  the  purchaser  to  recover  an  assessment  thereon.*'' 

(b)  Assignment  in  bankruptcy. — It  is  a  general  rule  that  an 
assignee  in  bankruptcy  is  not  bound  to  accept  property  of  the 
bankrupt  which  may  be  onerous  or  unprofitable  to  the  estate, 
and  this  is  true  of  shares  of  stock  belonging  to  the  bankrupt 

63  Aultman's  Appeal,  98  Pa.  St.  judgment  against  him  for  the  calls, 

505;     Burt    v.     Real    Estate    Ex-  and   a  year  afterwards,   and  over 

change,  175  Pa.  St.  619,  52  Am.  St.  two  years  after  the  transfer,  sat- 

Rep.  858;   Wishard  v.  Hansen,  99  isfled  the  judgment  and  sued  the 

Iowa,   307,    61   Am.    St.   Rep.    238;  former   stockholder  for  the   calls, 

Sprague     v.     National     Bank     of  it  was  held  that  it  had  ratified  the 

America,  172  111.   149,   64  Am.   St.  transfer,    and    was    estopped    by 

Rep.    17.     And   see   post,    chapter  laches.     Rochester  &  Kettle  Falls 

XXV.  Land  Co.  r.  Raymond,  158  N.   Y. 

But  where  a  stockholder  trans-  576,  affirming  4  App.  Div.  600. 

f  erred  his  shares  to  an  insolvent  „,„j.       T.,T,ii„, 

person  with  intent  to  escape  lia-  .,"  ?"    <7;  ^i?^o*^*®  ^o''^^^^^' 

bility  for  future  calls  which  were  t^'°  ^^-  ^^-  ''i^-  ^^  ^^-  St.  Rep. 
about  to  be  made,  and  the  corpora- 

tion   canceled    the    old   certificate  ^^  Rider  v.  Morrison,  54  Md.  429. 

and  issued  a  new  one  to  the  pur-  se  Vale  Mills  v.  Spalding,  62  N. 

chaser,    and    afterwards    obtained  H.  605. 
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wliicli  have  not  been  paid  for.  It  follows  that  an  assignee  in 
bankruptcy  of  a  stockholder  in  a  corporation  does  not  become  a 
stockholder  in  the  plac«  of  the  bankriipt,  so  as  to  become  liable 
as  such  for  calls,  cither  personally  or  as  assignee,  merely  by 
reason  of  the  assignment,  although  he  becomes  so  by  accepting 
the  shares  or  acting  as  a  stockholder."^ 

(c)  Charter  or  statutory  provisions. — The  liability  for  calls 
after  a  transfer  of  shares  is  sometimes  fixed  by  express  provi- 
sion in  the  charter  of  a  corporation,  or  by  a  general  law.  In 
some  states  it  is  provided  that  both  the  transferrer  and  the 
transferee  shall  be  liable  for  the  full  amount  remaining  unpaid 
on  the  shares,  whether  the  calls  are  made  before  or  after  the 
transfer."* 

Under  a  constitutional  or  statutory  provision  making  the  orig- 
inal subscribers  for  stock  in  a  corporation  liable  for  claims 
against  the  corporation  to  the  extent  of  their  tmpaid  subscrip- 
tions, and  declaring  that  "the  liability  for  the  unpaid  subscrip- 
tions shall  follow  the  stock,"  it  has  been  held  that  original  sub- 
scribers for  stock  remain  liable  for  the  amoimt  unpaid  on  their 
subscriptions  after  they  have  transferred  their  shares,  and  the 
transferee's  liability  is  merely  cumulative.®^ 

A  statute  providing  that  no  transfer  of  stock  shall  exempt  the 
transferrer  from  the  obligation  to  pay  installments  afterwards 

67  American  File  Co.  v.  Garrett,  transfer  to  the  purchaser  all  the 
]]0  U.  S.  288.  See,  also,  South  original  holder's  rights,  and  sub- 
Staffordshire  Ry.  Co.  V.  Burnside,  ject  him  to  any  unpaid  balance 
5  Bxch.  129;  In  re  East  India  Cot-  due  on  the  stock,  does  not  apply 
ton  Agency  (Furdoonjee's  Case)  3  where  a  stockholder  who  is  in- 
ch. Div.  268.  debted  to  the  company  conveys  all 

ss  McKim  v.  Glenn,  66  Md  479-  liis  stock  to  a  person  as  trustee  to 
Hambleton  v.  Glenn,  72  Md  331-  ^®"  *"^  ^^™^  ^°  ^^^  °^^  '^'^^o  will 
Sprague  v.  National  Bank  of  ^^^  '^'^  indebtedness  to  the  corn- 
America,  172  111.  149,  64  Am.  St  ^^'°-^'  ^°^  ^et  a  discharge  there- 
Rep.  17;  Morris  v.  Glenn,  87  Ala.  JF°™'  ^°  '^s  ^°  render  the  trustee 
628;  Hamilton  v.  Glenn,  85  Va.  "^°'^  *°^  ^°  unpaid  balance  due 
901;  Glenn  v.  Hunt,  120  Mo.  330;  ?^  ^^^  stock,  for  such  a  transfer 
White  V.  Green,  105  Iowa,  176;  '^  ^°^  ^  sale  of  the  stock,  within 
Priest  V.  Glenn,  51  Fed.  400,  4  XJ  S  ^^^  meaning  of  the  statute. 
App.  478.  Powell    v.    Willamette    Valley    R 

A       4.  4.  i  . ,.  Co.,  15  Ore.  393. 

A    statute     providmg    that     all       eo  Commercial     TJat      -Ro^v     „* 

sales     Of     corporate     stock     shall  OmahaTSn,  f7'Neb   750. 
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called  for,  until  fifty  per  cent,  on  each  share  shall  have  been 
paid,  exempts  from  liability  to  the  company  those  only  who 
have  transferred  their  shares  after  the  payment  of  fifty  per 
cent,  on  each  share,  before  the  installments  have  matured,  and 
payment  has  been  demanded.'^'' 

(d)  What  law  governs. — The  liability  for  calls  after  a  trans- 
fer of  stock  depends  upon  the  law  of  the  state  in  which  the  cor- 
poration is  located,  and  not  upon  the  law  of  the  state  in  which 
the  stockholder  may  reside,  and  in  which  an  action  for  a  call 
may  be  brought.^^ 

(e)  Assessments  beyond  the  amount  of  the  shares. — When  a 
statute  or  the  charter  of  a  corporation  authorizes  it  to  make 
calls  or  assessments  upon  stockholders  over  and  above  the  par 
value  of  their  shares,  as  is  sometimes  the  case,''^  a  bona  fide  and 
valid  transfer  relieves  the  transferrer  from  any  liability  to  such 
an  assessment  after  the  transfer,  for  he  is  no  longer  a  "stock- 
holder," and  the  transferee  takes  his  place  with  respect  to  such 
liability.^* 

(f)  Stock  issued  as  full-paid — ^Watered  or  fictitiously  paid  up 
stock. — All  of  the  courts  agree  that,  when  stock  is  issued  as  full- 
paid,  or  what  amount  to  the  same  thing,  without  anything  on 
the  certificates  to  show  that  it  is  not  full-paid,^*  purchasers  have 
a  right  to  rely  upon  the  representation,  unless  they  have  no- 
tice that  it  is  false.  In  such  a  case,  therefore,  bona  fide  pur- 
chasers are  not  liable  for  calls,  either  to  the  corporation  or  to 
creditors,  if  the  shares  are  not  in  fact  fully  paid  for.'®     The 

70  Vicksburg,  Shreveport  &  T.  R.  Tenn.  252,  6  Am.  St.  Rep.  835,  2 
Co.  V.  McKeen,  14  La.  Ann.  724.       Keener's    Cas.    1233;     and    other 

71  Merrimac  Mining  Co.  v.  Levy,    cases  In  the  note  following. 

54  Pa.   St.  227,   93  Am.  Dec.   697;  75  steacy  v.  Little  Rock  &  Port 

Morris  v.  Glenn,  87  Ala.  628;  Glenn  Smith  R.  Co.,  5  Dill.  348,  Fed.  Cas. 

V.    Hunt,    120    Mo.    330;    Priest   v.  No.   13,329,   2   Smith's   Cas.   869,   1 

Glenn,  4  TJ.   S.  App.  478,   51  Fed.  Cum.  Cas.  957;   Foreman  v.  Bige- 

400;  McKim  v.  Glenn,  66  Md.  479;  low,  4  Cliff.  508,  Fed.  Cas.  No.  4,- 

Hambleton  v.  Glenn,   72   Md.   331.  934;   Phelan  v.  Hazard,  5  Dill.  45, 

See  ante,  §§  562,  563.  Fed.    Cas.    No.    11,068;    Cleveland 

72  Ante,  §  404.  Rolling-Mill    Co.    v.    Texas    &    St. 

73  Chouteau  Spring  Co.  v.  Har-  Louis  Ry.  Co.,  27  Fed.  250;  Du 
ris,  20  Mo.  383.  Pont  v.  Tilden,  42  Fed.  87;  Rood  v. 

74  West  Nashville  Planing-Mill  Whorton,  67  Fed.  434,  46  U.  S.  App. 
Co.  V.  Nashville  Savings  Bank,  86  6,   20   C.   C.   A.   332,   74   Fed.   118; 
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transferrer,  if  he  was  not  himself  a  bona  fide  purchaser,  re- 
mains liable.'^"  This  rule  applies  where  watered  stock  is  issued, 
and  it  is  sought  to  hold  transferees  liable  for  the  benefit  of 
creditors  of  the  corporation.'^^ 

It  was  said  on  this  point  in  a  Maryland  case :  "The  liability 
for  subscription  to  the  stock  of  a  corporation  is  founded  on  con- 
tract. Where  one  agrees  to  take  a  certain  number  of  shares,  the 
law  implies  a  promise  to  pay  for  them  according  to  the  terms  of 
his  subscription.  If  thej'  are  sold  before  all  installments  are 
paid,  and  are  bought  Avith  such  knowledge,  the  law  implies  a 
promise  on  the  part  of  the  purchaser  to  pay  whatever  may  be 
due  thereon,  according  to  the  terms  of  the  original  subscrip- 
tion. In  such  cases  the  purchaser  stands  in  the  shoes  of  the 
original  subscriber.  These  are  elementary  principles,  about 
which  there  can  be  no  contention.  But  where  shares  are  is- 
sued by  the  company  to  the  subscriber  as  full-paid  shares,  and 
are  sold  by  the  subscriber  as  such,  there  is  no  ground  on  which 
a  promise  can  be  implied  on  the  part  of  the  purchaser  without 

West  Nashville  Planing-Mlll  Co.  v.  acquired  the  same  in  good  faith 
Nashville  Savings  Bank,  86  Tenn.  and  without  notice  that  it  has  not 
252,  6  Am.  St.  Rep.  835,  2  Keener's  been  fully  paid."  Coleman  v. 
Gas.  i233;  Albitztigui  v.  Guadalupe  Howe,  154  111.  458,  471,  45  Am.  St. 
y  Calvo  Mining- Co.,  92  Tenn.  598;    Rep.  133.  138. 

Brant  v.  Bhlen,  59  Md.  1;  Cole-  It  has  been  held  that  the  word 
man  v.  Howe,  154  111.  458,  45  Am.  "nonassessable"  upon  a  certificate 
St.  Rep.  133;  Sprague  v.  National  of  stock  does  not  cancel  or  impair 
Bank  of  America,  372  111.  149,  64  the  obligation  to  pay  the  full 
Am.  St.  Rep.  17;  Young  v.  Erie  amount  due  upon  the  shares 
Iron  Co.,  65  Mich.  Ill;  Libby  v.  created  by  the  acceptance  and 
Tobey,  82  Me.  397;  Morgan  v.  holding  of  such  certificate;  that 
Howland,  89  Me.  484;  Wishard  v.  at  most,  its  legal  effect  is  a  stipu- 
Hansen,  99  Iowa,  307,  61  Am.  St.  lation  against  liability  from  fur- 
Rep.  238;  Wallace  v.  Carpenter  tlier  assessment  after  the  whole 
Electric  Heating  Mfg.  Co.,  70  subscripHon  of  one  hundred  per 
Minn.  321.  68  Am.  St.  Rep.  530;  cent,  shall  have  been  paid.  Upton 
Erskine  v.  Loewenstein,  82  Mo.  v.  Tribilcock,  91  U.  S.  45  1  Cum. 
301,    11    Mo.   App.    595-;    Keystone    Cas.  824. 

Bridge  Co.  v.  McCluney,  8  Mo.  tg  Sprague  v.  National  Bank  of 
App.  496;  .lohnson  v.  Lullman,  15  America,  172  111.  149,  64  Am.  St. 
Mo.  App.  55.  Rep.   17;    Wishard   v.   Hansen,   99 

"A  purchaser  or  assignee  of  Iowa,  307,  61  Am.  St.  Rep.  238; 
slock,  which  has  not  been  fully  and  other  cases  cited  in  note  75, 
paid,  does  not  become  liable  to  the    supra. 

corporate  creditors  for  tLe  unpaid  '^  Ante,  §  401;  Steaey  v.  Little 
balance,  where  the  stock  has  been  Rock  &  Port  Smith  R.  Co  5  Dill 
issued  as  fully   paid,   and  he   has    348,       P^d,       Cas.       No        13  329 


§  564f  TRANSFER  OF  SHARES.  1743 

notice,  to  be  answerable  either  to  the  company  or  to  its  credit- 
ors, should  the  representations  on  the  faith  of  which  he  pur- 
chased, prove  to  be  false.  He  could  not  be  held  liable  on  the 
ground  of  contract,  because  he  never  agreed  to  purchase  any 
other  shares  than  full-paid  shares;  and  if  it  be  said  that  the 
shares  were  fraudulently  issued,  he  could  not  be  held  liable  on 
the  ground  of  fraud,  because  he  was  in  no  sense  a  party  to  the 
fra^id."'^8 

If  a  transferee  of  watered  or  fictitiously  paid  up  stock  has 
notice  that  it  has  n(3t  ^^n  fully  paid,  he  is  subject  to  the  same 
liability  thereon  as  his  transferrer.''^^  And  the  circumstances 
may  be  such  as  to  render  notice  imputable  "to -a  ti'ansferee  with- 
out any  proof  of  actual  notice,  on  the  principle  that  a  person  "is 
chargeable  with  the  knowledge  of  such  facts  as  he 'would  have 
ascertained  if  he  had  acted  with  reasonable  diligence  and  pru- 
dence upon  the  information  he  possessed.  Thus,  where  a  cer- 
tificate of  stock  issued  for  property  at  an  overvaluation  pur- 
ported to  be  full-paid,  but  provided  nevertheless  that  the  stock 
might  be  assessed  to  raise  moneys  to  pay  certain  mortgage  in- 
debtedness, and  also  for  improving  the  property  of  the  corpora- 
lion,  and  other  necessary  expenses,  and  a  purchaser  of  the  cer- 
tificate knew  the  amount  of  the  capital  stock  of  the  corporation 
and  the  value  of  its  property,  and  that  the  property  which  was 
the  basis  of  the  stock  was  of  much  less  value  than  the  amount 
of  the  stock,  it  was  held  that  the  court  was  justified  in  finding 
that  the  stock  was  purchased  with  knowledge  that  it  had  not 
been  fully  paid  up,  and  that  the  purchaser  was  liable  for  the 
balance  due  thereon.*" 

2    Smith's    Cas.    869,    1    Cum.  Cas.  key,  143  Mo.  109;    Sprague  v.  Na- 

957;    Brant   v.   EMen,    59    Md.    1;  tional   Bank   of   America,   172    111. 

Coleman  v.  Howe,  154  111.  458,  45  149,  64  Am.  St.  Rep.  17;  Jackson  v. 

Am.  St.  Rep.  133;   Sprague  v.  Na-  Traer,  64  Iowa,  469,  52  Am.  Rep. 

tional   Bank   of   America,   172    111.  449;   Boulton  Carbon  Co.  v.  Mills, 

149.  64  Am.  St.  Rep.  17;  and  other  78  Iowa,  460;  Tuthill  Spring  Co.  v. 

cases  cited  in  note  75,  supra.  Smith,    90    Iowa,    331;    "White    v. 

-=T,       *       -cvi^      r'^\itA   1    00  Greene  (Iowa)  70  N.  "W.  182;  "Wish- 

78  Brant  v.  Ehlen,  50  Md.  1,  23.  ^^^   ^    Hansen,    99   Iowa,   307,    61 

'9  Brant  v.  Ehlen,  59  Md.  1;  "Wal-  Am.  St.  Rep.  238.    And  see  ante,  § 

lace   V.   Carpenter   Electric   Heat-  401. 

ing  Mfg.  Co.,  70  Minn.  321,  68  Am.  so  wishard  v.  Hansen,  99  Iowa, 

St.    Rep.    530;    Van   Cleve  v.   Ber-  307,  61  Am.  St.  Rep.  238. 
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Where  a  judgment  creditor  seeks  to  collect  his  debt  against 
an  insolvent  corporation  from  the  holder  of  watered  stock,  the 
latter  has  the  burden  of  proving  that  he  acquired  the  stock  in 
good  faith,  without  actual  notice  of  facts  making  its  issue 
fraudulent  as  against  creditors,  or  that  he  piirchased  it  from  a 
bona  fide  transferee.^-' 

(g)  Defenses. — ^A  transferee  of  shares,  when  sued  for  un- 
paid installments  thereon,  cannot  set  up  any  defense  which  was 
personal  to  the  transferrer,  and  which  he  could  waive.  Thus, 
he  cannot  set  up  the  defense  that  his  transferrer  was  induced  to 
subscribe  for  the  shares  by  false  and  fraudulent  representa- 
tions.*^ 

As  we  have  seen,  a  transferee  may  defeat  an  action  for  calls 
by  showing  that  the  stock  was  issued  as  paid-up  stock,  and  that 
he  purchased  the  same  in  good  faith,  and  without  any  notice 
to  the  contrary.*' 

§  565.    Statutory  liability  to  creditors. 

We  shall  treat  at  length  in  a  subsequent  chapter  of  the  statu- 
tory liability  of  stockholders  to  or  for  the  benefit  of  creditors 
of  the  corporation  over  and  above  the  par  value  of  their  shares. 
As  a  general  rule,  a  valid  transfer  of  shares  prior  to  the  insolv- 
ency of  the  corporation  substitutes  the  transferee  for  the  trans- 
ferrer with  respect  to  such  liability,  unless  the  charter  or  gen- 
eral law  fixes  a  difFerent  rule.** 

§  566.    Eight  to  certificate. 

When  a  valid  transfer  of  shares  is  made,  the  tralisferee  is  en- 
titled to  a  certificate  of  stock  on  the  production  of  proper  evi- 

81  Wallace  v.  Carpenter  Electric  Smith  R.  Co.,  5  Dill.  348,  Fed.  Cas. 

Heating   Mfg.    Co.,    70    Minn.    321,  No.   13,329,  2   Smith's  Cas.   869,   1 

68  Am.  St.  Rep.  530.  Cum.    Cas. -957;    West    Nashville 

S2  Berryville    Land    &    Improve-  Planing  Mill  Co.  v.  Nashville  Sav- 

ment  Co.  v.  Lewis   (Va.)  19  S.  E.  ings  Bank,  86  Tenn.  252,  6  Am.  St. 

'''81-  Rep.    835,    2    Keener's    Cas.    1233. 

«3  Brant    v.    Ehlen,    59    Md.    1;  And  see  supra,  this  section,  (f). 
Steacy    v.    Little    Rock    &    Fort       si  See  post,  chapter  xxv. 
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dence  of  the  assignment  to  the  officers  of  the  corporation,  and 
making  a  demand  therefor.*^ 

§  567.    Eight  to  dividends — Set-off — Subscription  for  new  stock. 

The  effect  of  a  transfer  of  shares  upon  the  right  to  receive 
dividends  thereon  has  been  considered  at  length  in  another  chap- 
ter. The  matter  may  be  regulated  by  agreement  between  the 
parties.  In  the  absence  of  such  an  agreement,  the  transferrer  is 
entitled  to  all  dividends  declared  prior  to  the  transfer,  although 
not  payable  until  afterwards,  for  the  right  thereto  has  become 
vested;  and  the  transferee  is  entitled  to  all  dividends  declared 
after  the  transfer,  whether  the  profits  out  of  which  they  were 
declared  were  earned  before  or  afterwards.^* 

As  was  shown  in  another  chapter,  a  corporation  has  a  right 
to  set  off  dividends  against  debts  due  to  it  from  the  stockhold- 
ers, but  this  right  of  set-off  exists  only  when  the  indebted  stock- 
holder owns  the  stock  at  the  time  the  dividend  is  declared.  If 
he  has  transferred  the  shares  before  the  declaration  of  the  divi 
dend,  and  the  transfer  has  been  duly  registered,  or  notice  there- 
of given  to  the  corporation,  the  corporation  must  pay  the  divi- 
dend to  the  transferee.*^ 

The  transferee  of  stock  sold  after  a  vote  to  increase  the  cap- 
ital stock  of  the  corporation  acquires  the  right,  incident  to  tlic 
shares,  to  a  preference  in  subscribing  for  or  purchasing  a  pro- 
portionate amount  of  the  new  stock.* 

§  568.    Action  for  conversion  of  stock. 

A  transfer  of  stock  carries  with  it  a  right  of  action  for  its  coi!- 

85  Sargent  v.  Franklin  Ins.  Co.,  8  to  a  pro  rata  share  thereof,  a  stock- 
Pick.  (Mass.)  90,  19  Am.  Dec.  306.  holder  who  transfers  his  shares  is 
se  Ante,  i  525(c).  not  entitled  to  subscribe  for  a  sub- 
87  Ante,  §  522.  sequent  increase  of  stock;  but  the 
*  Baltimore  City  Passenger  Ry.  right   is   in   the   transferee.    And 
Co.   V.   Hambleton,   77   Md.   341,   2  the  transferee's  rights  are  not  af- 
Keener's   Gas.   1033;    Real  Estate  fected  by  an  agreement  between 
Trust  Co.  V.  Bird,  90  Md.  229.     And  the  transferrer  and  the  other  stock- 
see  ante,  §  408,  pp.  1290,  1293.  holders,  of  which  he  has  no  notice 
Under  a  statute  providing  that  waiving    the    right    to    subscribe, 
stockholders,  at  the  time  of  an  in-  Real  Estate  Trust  Co.  v.  Bird    50 
crease  of  stock,  shall  be  entitled  Md.  229. 
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version,  whether  the  conversion  was  by  the  corporation  or  by  a 
third  person,  and  the  action  may  be  brought  by  the  transferee.** 

§  569.     Right  to  sue  to  set  aside  ultra  vires  transactions,  or  ob- 
tain redress  for  diversion  of  assets. 

By  reason  of  an  equity  rule  adopted  by  the  supreme  court  of 
the  United  States,  a  stockholder  in  a  corporation  cannot  sue  in 
equity  in  the  federal  courts  to  set  aside  an  ultra  vires  transac- 
tion, or  to  obtain  redress  for  a  diversion  of  assets,  unless  he 
was  a  stockholder  at  the  time  of  the  transactions  complained  of, 
or  his  shares  have  devolved  upon  him  since  by  operation  of 
law.*"  It  is  otherwise,  however,  in  the  state  courts,  where  there 
is  no  such  rule.®"  A  stockholder  may  sue  in  equity,  in  a  proper 
case,®^  to  set  aside  an  ultra  vires  transaction,  or  obtain  redress 
for  a  misapplication  of  corporate  assets,  notwithstanding  he 
purchased  his  shares  and  became  a  stockholder  after  the  trans- 
actions of  which  he  complains,  and  notwithstanding  he  knew 
of  the  transactions  at  the  time  of  his  purchase.  In  other 
words,  a  transfer  of  stock  not  only  gives  the  tranf eree  the  title 
to  the  stock  and  the  right  to  future  dividends  thereon,  but  also 
places  him  upon  an  equal  footing  with  the  other  stockholders  in 
respect  to  the  right  to  call  the  officers  and  agents  of  the  corpora- 
tion to  an  aecoimt  for  their  fraudulent  conduct,  and  to  have 
ultra  vires  transactions  set  aside.®^ 

88  Mahoney   v.    Walsh,    16    App.  Is    not    based    upon    any    general 

Div.  (N.  Y.)  601;  Blrdsall  v.  Dav-  principle,  but  upon  the  equity  rule 

enport,  43  Hun  (N.  Y.)  552.  adopted    by    the    supreme    court. 

80  Equity    Rule    94;     Hawes    v.  The  decisions  in  the  other  states 

Oakland,  104  U.  S.  450,  1  Smith's  are  opposed.    See  the  cases  In  the 

Cas.  2S2,  2  Keener's  Gas.  1647,  1  notes  following. 
Cum.  Cas.  756;  Dimpfell  v.  Ohio  &       9i  See  ante,  §  536  et  seq 
Mississippi  Ry.  Co.,  110  U.  S.  209,       m  Winsor  v.  Bailey,  55  N  H  218 

1  Cum.  Cas.  765.  1    Smith's    Cas.    310;     Seaton    v. 

»"  In  Georgia,  the  court  followed  Grant,  2  Ch.  App.  459  1  Smith's 
the  decisions  in  the  supreme  court  Cas.  307 ;  Bloxam  v  Metro- 
of  the  United  States  (Alexander  politan  Ry.  Co  3  Ch  App 
V,  Searcy,  81  Ga  536,  12  Am.  St.  337;  Parsons  v.  Joseph.  92  Ala! 
Rep.  337);  but  the  decision  may  403,  1  Smith's  Cas.  311,  2  Keen- 
probably  be  accounted  for  on  the  er's  Cas.  1653:  Carson  v.  Iowa  City 
ground  that  the  attention  of  the  Gaslight  Co.,  80  Iowa,  638;  City  of 

f^r.  .v?"'*^  ,°°*  ^1"^^  1°  ^^^  ^^^*-  Chicago  V.   Cameron,  22  III.  App. 
that  the  rule  in  the  federal  courts   91,  120  111.  447.     See,  also,  Elkins 
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A  transferee  of  shares  cannot  maintain  a  suit  to  set  aside  an 
ultra  vires  transaction,  or  to  redress  fraud  or  misappropriation 
of  assets  by  officers  of  the  corporation  prior  to  the  transfer,  if 
he  purchased  the  shares  with ,  knowledge  that  the  transferrer 
was  estopped  from  maintaining  such  a  suit  by  reason  of  con- 
sent or  participation.'"  And  bv  the  weight  of  authority,  he  is 
estopped  if  the  transferrer  was  estopped,  even  where  he  pur- 
chased without  notice  of  this  fact,  or  of  the  ultra  vires  act 
or  misapplication  of  assets  complained  of,  for  a  transferee  of 
shares  takes  them  subject  to  an  estoppel  against  the  transferrer, 
whether  he  purchased  with  notice  thereof  or  not.®* 

§  570.     Right  to  complain  of  issue  of  watered  or  fictitiously  paid 
up  stock. 

It  follows  from  the  principles  stated  in  the  preceding  section, 
that,  by  the  weight  of  authority,  a  transferee  of  stock  in  a  cor- 
poration stands  in  the  same  position  as  his  transferrer  with  re- 
spect to  an  issue  of  watered  or  fictitiously  paid  up  stock,  and  is 
therefore  estopped  to  complain  if  his  transferrer  was  estopped. 
This  is  true,  whether  he  is  a  transferee  of  shares  of  the  watered 
stock,  or  of  shares  of  other  stock  held  by  a  consenting  or  par- 
ticipating stockholder ;  and  it  is  true,  notwithstanding  the  fact 
that  he  purchased  in  good  faith  and  without  notice.^^ 

V.  Camden  &  Atlantic  R.  Co.,  36  N.  26  App.  Div.  (N.  Y.)  499;  Higgins 
J.  Bq.  5,  1  Keener's  Cas.  722.  v.  Ijansingh,  154  111.  301;  Callanan 

Compare  Clark  v.  American  Coal  v.  Windsor,  78  Iowa,  193 ;  Clark  v. 
Co.,  86  Iowa,  436.  American  Coal  Co.,  86  Iowa,  436; 

"3  Parsons  v.  Joseph,  92  Ala.  403,    and  other  cases  cited  in  note  95, 
1  Smith's  Cas.  311,  2  Keener's  Cas.    infra. 
1653.  Contra,    Parsons    v.    Joseph,    92 

»4  Parsons  V.  Hayes,  14  Abb.  N.  C.  Ala.  403,  1  Smith's  Cas.  311,  2 
(N.  Y.)  419,  1  Smith's  Cas.  314;  Keener's  Cas.  1653.  But  see  Ni- 
Wood  V.  Corry  Water-Works  Co.,  44  crosi  v.  Colera  Land  Co.,  115  Ala. 
Fed.   146;    Flagler   Engraving  Ma-    429. 

chine  Co.  v.  Flagler,  19  Fed.  468;  »5  Wood  v.  Corry  Water-Works 
Church  V.  Citizens'  Street  R.  Co.,  78  Co.,  44  Fed.  146 ;  Flagler  Engrav- 
Fed.  526;  Da  Ponte  v.  Louisiana  ing  Machine  Co.  v.  Flagler,  19  Fed. 
State  Lottery  Co.,  1  La.  Law  J.  184,  468;  Venner  v.  Atchison,  Topeka 
Fed.  Cas.  No.  3.569;  Barr  v.  New  &  S.  F.  R.  Co.,  28  Fed.  581;  Brown 
York,  Lake  Erie  &  W.  R.  Co.,  125  N.  v.  Duluth,  Missabe  &  N.  Ry.  Co., 
Y.  263:  In  re  Syracuse.  Chenango  53  Fed.  889;  Church  v.  Citizens' 
&  N.  Y.  R.  Co.,  91  N.  Y.  1 ;  Drake  Street  R.  Co.,  78  Fed.  526 ;  Drake  v. 
V.  New  York  Suburban  Watfer  Co.,  New    York    Suburban    Water    Co., 
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A  person  who  purchases  shares  of  an  illegal  issue  of  stock 
without  consideration,  with  knowledge  of  the  illegality  of  the 
issue,  is  clearly  not  in  a  position  to  attack  the  issue  and  sue  to 
compel  the  return  and  cancellation  of  shares  in  the  hands  of 
other  stockholders.'"' 

Action  to  recover  damages  for  fraud. — A  purchaser  of  watered 
or  fictitiously  paid  up  stock,  without  notice,  may  maintain  ;ui 
action  for  damages  against  the  person  V\'ho  falsely  represeuteU 
the  stock  to  be  paid-up,  and  thereby  induced  him  to  purchase 
the  same,  whether  such  person  or  persons  were  the  transiVr- 
j.gj.^97  Qj,  ^j-jg  promoters,  directors,  or  other  officers  of  the  cor- 
poration.^^ 

It  has  been  said  that  a  purchaser  of  vratered  stock  cannot 
maintain  an  action  against  the  corporation  to  recover  damages, 
since  the  corjDoration  is  not  a  party  to  the  fraud.**  But  thor^ 
is  no  reason  why  an  action  for  damages  will  not  lie  against  the 
corporation  to  recover  damages  for  the  fraud,  where  the  watered 
stock  is  issued  and  put  upon  the  market  by  the  directors  and  a 
majority  of  the  stockholders,  for  in  s\ich  a  case  the  issue  is  n 
corporate  act.'"* 

§  571.     Negotiability  of  certificates  of  stock,  and  title  of  bona  fide 
purchasers  or  pledgees. 

(a)  In  general.— Although  a  certificate  of  stock  is  intended 
as  a  representation  that  the  person  named  therein  is  the  owner 
of  the  number  of  shares  therein  designated,  and  has  a  right  to 

26  App.  Div.  (N.  Y.)  499;  Parsons  Contra,    Parsons    v.    Joseph     92 

V.   Hayes,   14  Abb.   N.   C.    (N.  Y.)  Ala.  403,  2  Keener's  Cas.  1653. 

419;  Nott  V.  Clews,  14  Abb.  N.  C.  "s  Clark  v.   American   Coal   Co 

(N.   Y.)   437,  note;    Miller  v.  Unl-  86  Iowa,  436. 

versity    Magazine    Co.,    10    Misc.  o-  Barnes  v.  Brown   80  N  Y   527 

Rep.   (N.  Y.)  311;  Higgins  v.  Lan-  ss  Cross  v.   Sackett,   6  Abb    Pr 

Singh,  154  111.  301;   Nicrosi  v.  Co-  (N.  Y.)   247;   Windram  v.  French, 

lera  Land  Co.,  115  Ala.  429;  Calla-  151  Mass.  547 

nan  V.  Windsor,  78  Iowa,  193;  Barr  oo  in    re    Gold    Co     11    Ch     Div 

I-  ^^Zlr°^^r-  ^^^^  ^"^  ^  ^-  ^-  ''^^'    In  re  Ambrose  Lake  Tin   & 

Co.,  125  N.  Y.  263;  In  re  Syracuse,  Copper    Mining    Co.,    14    Ch.    Div. 

Chenango  &  N.  Y.   R.   Co.,   91  N.  390,  397. 

y.-    ^'^^y^!?"™    ^-    Chenault,    43  loo  See    Dorsey    Machine   Co.    v. 

Kan    352;  Pfooks  v.  Southwestern  McCaffrey,  139  Ind.  545,  47  Am.  St. 

Ry.  Co.,  1  Smale  &  G.  142.  Rep.  290. 
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transfer  the  same  subject  to  such  restrictions  as  may  be  imposed 
by  the  charter  of  the  corporation  and  the  general  law,  and  by 
provisions  contained  in  the  certificate  itself,  and  is  intended  to 
pass  from  hand  to  hand  by  assignment  and  delivery,  it  is  well 
settled  that  such  a  certificate  is  not  a  negotiable  instrument,  in 
the  same  sense  as  a  negotiable  bill  or  note.  And  it  has  repeat- 
edly been  held,  therefore,  that  a  bona  fide  purchaser  of  a  cer- 
tificate of  stock,  in  the  absence  of  any  estoppel,  acquires  no  bet- 
ter title  to  the  shares  than  his  transferrer  had,  and,  subject  to 
qualifications  shown  in  a  subseqiient  sectiofl,^**^  that  he  takes 
the  same  subject  to  equities  existing  against  the  transferrer  in 
favor  of  the  corporation,  or  of  third  persons. ■'**^ 


101  Infra  this  section,  (c). 

102  Colonial    Bank    v.    Cady,    15 
App.  Cas.  267,  2  Keener's  Gas.  1113, 

~  1  Cum.  Cas.  629;  Western  Union 
Telegraph  Co.  v,  Davenport,  97  U. 
S.  369,  2  Smith's  Cas.  1089,  2  Keen- 
er's Cas.  1139,  1  Cum.  Cas.  643; 
Sprague  v.  Cocheco  Mfg.  Co.,  10 
Blatchf.  173,  Fed.  Cas.  No. 
13,249,  1  Cum.  Cas.  661;  Bangor 
Electric  Light  &  Power  Co.  v.  Rob- 
inson, 52  Fed.  520,  2  Keener's  Cas. 
1134;  East  Birmingham  Land  Co. 
V.  Dennis,  85  Ala.  565,  7  Am.  St. 
Rep.  73,  2  Smith's  Cas.  1079,  1 
Cum.  Cas.  647;  Barstow  v.  Savage 
Mining  Co.,  64  Cal.  388,  49  Am. 
Rep.  705;  Sherwood  v.  Meadow 
Valley  Mining  Co.,  50  Cal.  412; 
Graves  v.  Mono  Lake  Hydraulic 
Mining  Co.,  81  Cal.  304;  Swim  v. 
Wilson,  90  Cal.  129,  25  Am.  St. 
Rep.  110;  Craig  v.  H«speria  Land& 
Water  Co.,  113  Cal.  7,  54  Am.  St. 
Rep.  316;  Hall  v.  Rose  Hill  & 
Evanston  Road  Co.,  70  111.  673; 
Clark  V.  American  Coal  Co.,  86 
Iowa,  436;  Harris  v.  Bank  of  Mo- 
bile, 5  La.  Ann.  538;  Sewall  v. 
Boston  Water  Power  Co.,  4  Allen 
(Mass.)  282,  81  Am.  Dec.  701; 
Shaw  V.  Spencer,  100  Mass.  382, 
97  Am.  Dec.  107,  1  Am.  Rep.  116; 
Pollock  V.  National  Bank,  7  N.  Y. 
274,  57  Am.  Dec.  520;  Mechanics' 
Bank  v.  New  York  &  New  Haven 
R.  Co.,  13  N.  Y.  599;  Weaver  v. 
Barden,  3  Lans.  338,  49  N.  Y.  286; 


Knox  V.  Eden  Musee  Americain 
Co.,  148  N.  Y.  441,  51  Am.  St.  Rep. 
700,  2  Smith's  Cas.  1100,  2  Keen- 
er's Cas.  1121;  Young  v.  South 
Tredegar  Iron  Co.,  85  Tenn.  189,  4 
Am.  St.  Rep.  752;  Shenandoah 
Valley  R.  Co.  ,v.  Griffith,  76  Va. 
913:  Wallace  v.  Carpenter  Electric 
Heating  Mfg.  Co.,  70  Minn.  321,  68 
Am.  St.  Rep.  530;  State  v.  Bank  of 
the  State  of  Missouri,  45  Mo.  528; 
Watson  V.  Sidney  F.  Woody 
Printing  Co.,  56  Mo.  App.  145 ;  Ber- 
cich  V.  Marye,  9  Nev.  312;  Biddle 
V.  Bayard,  13  Pa.  St.  150;  Ash- 
ton's  Appeal,  73  Pa.  St.  153;  Church 
V.  Citizens'  Street  R.  Co.,  78  Fed. 
526;  O'Herron  v.  Gray,  168  Mass. 
573,  60  Am.  St.  Rep.  411;  Stoddard 
V.  Decatur  Cracker  Co.,  184  111.  53, 
affirming  84  111.  App.  374. 

Where  a  stockholder  was  pres- 
ent at  a  meeting,  and  agreed  that 
the  assets  of  the  corporation 
should  be  sold  and  applied  to  the 
payment  of  debts,  and  any  surplus 
divided  among  the  stockholders, 
and  that  the  old  stock  should  be 
canceled,  and  new  stock  issued 
and  paid  for  at  full  par  value,  and 
afterwards  sold  his  stock,  it  was 
held  that  the  purchaser  took  the 
same  subject  to  all  the  equities  ex- 
isting against  the  seller,  and  could 
not  invoke  the  doctrine  of  innocent 
purchaser  for  value  to  compel  the 
corporation  to  issue  to  him  a  cer- 
tificate  of  the   new   stock  in  ex- 
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Thus,  a  bona  fide  purchaser  of  a  lost  or  stolen  certificate  of 
stock,  indorsed  in  blank  by  the  owner,  acquires  no  title  as 
against  the  owner,  unless  the  latter  has  been  giiilty  of  such  negli 
gence  as  estops  him  from  asserting  his  title.'"^  The  same  is 
true  where  an  assignment  of  a  certificate  of  stock  and  power  of 
attorney  to  transfer  the  same  on  (.he  books  of  the  corporation 
are  forged,  or  where  an  assignment  of  a  part  of  the  shares  repre- 
sented by  a  certificate  is  fraudulently  altered,  so  as  to  cover  all 
the  shares.^"* 

A  sale  of  shares  by  transfer  of  the  certificate  of  stock  is  of  ne 
effect  as  against  an  attachment  levied  upon  the  shares  before 
the  transfer,  even  though  the  transferee,  be  a  bona  fid&  pur- 
chaser.^"^ 

It  has  been  held  that  a  purchaser  of  shares  takes  subject  to 
equities  in  favor  of  the  corporation,  such  as  an  equitable  lien 
upon  the  shares  for  delinquent  assessments.'"®  But  this  decision 
must  be  limited  to  the  facts.  The  general  doctrine  is  that  a 
bona  fide  purchaser  of  stock  takes  the  same  free  from  any  secret 
equity  or  lien  in  favor  either  of  the  corporation  or  of  a  third 
person.'"^ 

(b)  Custom  or  usage. — Certificates  of  stock  cannot  be  given  the 
character  of  negotiable  instruments  by  any  usage  or  custom 
among  stock  brokers  or  others,  for  it  is  an  established  principle 
of  law  that  such  certificates  are  not  to  be  regarded  as  negotiable 

change   for   the   old    stock.     Stod-   520;   Biddle  v.  Bayard,  13  Pa.  St. 
dard  v.  Decatur  Cracker  Co.,  184   150. 

III.  53,  affirming  84  111.  App.  374.  lo*  Pollock  v.  National  Bank,  7 

N.  Y.  274,  57  Am.  Dec.  520;  Sew- 
103  East  Birmingham  Land  Co.  all  v.  Boston  Water  Power  Co.,  1 
V.  Dennis,  85  Ala.  565,  7  Am.  St.  Allen  (Mass.)  277,  81  Am.  Dec. 
Rep.  73,  2  Smith's  Cas.  1079,  1  701.  And  see  post,  §  593  et  seq. 
'Jum.  Cas.  647;  Barstow  v.  Savage  loo  Young  v.  South  Tredegar 
Mining  Co.,  64  Cal.  388,  49  Am.  Iron  Co.,  85  Tenn.  189,  4  Am.  St. 
Rep.  705;  Sherwood  v.  Meadow  Rep.  752;  Shenandoah  Valley  R. 
Valley  Mining  Co.,  50  Cal.  412;  Co.  v.  Griffith,  76  Va.  913;  Chesa- 
Swim  V.  Wilson,  90  Cal.  126,  25  peake  &  Ohio  R.  Co.  v.  Paine,  29 
Am.  St.  Rep.  110;  Knox  v.  Eden  Grat.  (Va.)  502;  In  re  Braden's  Es- 
Musee  Americain  Co.,  148  N.  Y.  tate,  165  Pa.  St.  184. 
441,  51  Am.  St.  Rep.  700,  2  loe  Craig  v.  Hesperia  Land  & 
Smith's  Cas.  1100,  2  Keener's  Cas.  Water  Co.,  113  Cal.  7,  54  Am.  St. 
1121;  Anderson  v.  Nicholas,  28  N.    Rep.  316. 

Y.   600;    Bangor  Electric  Light  &       io7  See   Infra,   this   section,    (c), 
Power    Co.   v.    Robinson,    52    Fed.    and  post  §§  576,  577. 
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paper,  and  no  usage  or  custom  is  good  if  it  conflicts  with  an  es- 
tablished principle  of  law.^"* 

(c)  Quasi  negotiability— Estoppel.— While  certificates  of  stock 
are  not  negotiable  instruments  in  any  proper  sense,  the  courts, 
in  view  of  the  extensive  dealings  in  such  securities,  and  the  in- 
terest, both  of  the  public  and  of  the  corporations  issuing  them, 
in  making  them  readily  transferable  and  convertible,  have,  by 
application  of  the  equitable  doctrine  of  estoppel,  clothed,  them 
with  some  of  the  characteristics  of  negotiable  paper.^"®  Such 
certificates,  said  Mr.  Justice  Davis,  "although  neither  in  forns 
nor  character  negotiable  paper,  approximate  to  it  as  nearly  ae 
practicable.""'* 

Thus  it  is  now  well  settled  that  a  bona  fide  purchaser  of  a 
certificate  of  stock  takes  the  same  free  from  any  secret  liens  in 
favor  of  the  corporation  created  by  contract  or  by-laws.-'^^  Al- 
though the  certificate  is  not  negotiable,  the  corporation,  by  is- 
suing it  and  making  it  transferable  by  delivery,  is  estopped  to 
set  up  a  secret  lien  as  against  a  bona  fide  purchaser. 

In  like  manner,  a  transferee  of  a  certificate  of  stock  in  good 
faith  and  for  value  takes  the  stotk  free  from  any  secret  trusts  cv 
latent  equities  in  favor  of  the  corporation,  or  of  prior  parties 
in  the  line  of  transmission,  or  of  third  persons.*'^ 

108  East  Birmingham  Land  Co.  Mo.  431,  40  Am.  St.  Rep.  396.  And 
V.  Dennis,  85  Ala.  565,  7  Am.  St.    see  post,  §§  576,  577. 

Rep.  73,2  Smith's  Cas.  1079,  1  Cum.  n-' Dodds  v.  Hills,  2  Hem.  &  M. 
Cas.  647;  Shaw  v;  Spencer,  100  424;  Winter  v.  Montgomery  Gas- 
Mass.  382,  97  Am.  Dec.  107,  1  Am.  Light  Co.,  89  Ala.  544,  2  Cum.  Cas. 
Rep.  115.  163;  Lowry  v.  Commercial  &  Farm- 

109  Knox  y.  Eden  Musee  Ameri-  ers'  Bank  of  Baltimore,  Taney,  310, 
cain  Co..  148  N.  Y.  441,  51  Am.  St.  Fed.  Cas.  No.  8,581;  Salisbury 
Rep.  700,  2  Smith's  Cas.  1100,  2  Mills  v.  Townsend,  109  Mass.  115; 
Keener's  Cas.  11 21 ;  Rough  v.  Brei-  Loring  v.  Salisbury  Mills,  1 25 
tung,  117  Mich.  48;  Masury  v.  Ar-  Mass.  138;  Nutting  v.  Thomason, 
kansas  Nat.  Bank,  35  C.  C.  A.  476,  46  Ga.  34;  Brewster  v.  Sime,  42 
93  Fed.  603.  Cal.    139;    Knox    v.    Eden    Musee 

110  First  Nat.  Bank  of  South  Americain  Co.,  148  N.  Y.  441,  51 
Bend  v.  Lanier,  11  Wall.  (U.  S.)  Am.  St.  Rep.  700,  2  Smith's  Cas. 
369,  377.  1100,  2  Keener's  Cas.  1121;  Rough 

111  First  Nat.  Bank  of  South  v.  Breitung,  117  Mich.  48;  Masury 
Bend  v.  Lanier,  11  Wall.  (IT.  S.)  v.  Arkansas  Nat.  Bank,  35  C.  C.  A. 
377;  Anglo-Californian  Bank  v.  476,  93  Fed.  603 ;  Anderson  v.  Waco 
Grangers'  Bank,  63  Cal.  359 ;  Bank  State  Bank,  92  Tex.  506,  71  Am.  St. 
of  Atchison  County  v.  Durfee,  118  Rep.   867;    National   Safe   Deposit, 
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As  we  shall  see  in  another  section,  the  owner  of  a  certificate 
of  stock  may  be  estopped  to  assert  his  title  as  against  a  bo9ia  fidn 
piirehaser  from  one  whom  he  has  clothed  with  apparent  title  or 
authority  to  transfer  the  stock."^  This  rule,  however,  is  not 
based  upon  any  idea  that  certificates  <jf  stock  are  negotiable  in- 
struments, but  upon  the  doctrine  of  equitable -estoppel.-'^* 

(d)  Bona  fide  purchasers. — In  order  that  a  purchaser  of 
stock  may  acquire  a  title  free  from  secret  liens  in  favor  of  th'j 
corporation,  or  latent  equities  between  prior  parties,  he  must  be 
in  the  position  of  a  bona  fide  purchaser  for  value.  He  takes  sub- 
ject to  such  liens  or  equities  if  he  has  noti<3e  of  them  at  the 
time  of  his  purchase,  or  notice  of  facts  sufficient  to  put  him  on 
inquiry,  or  if  he  is  not  a  purchaser  for  value.^^^ 


Savings  &  Trust  Co.  v.  Gray,  12 
App.  D.  C.  276;  Brittan  v.  Oak- 
land Bank  of  Savings,  124  Cal.  282, 
71  Am.  St.  Rep.  58;  Dueber  Watch 
Case  Mfg.  Co.  v.  Daugberty,  62 
Ohio  St.  589.  And  see  post,  §§  576, 
577,  600. 

Where,  for  the  purpose  of  qual- 
ifying a  person  to  he  one  of  its  di- 
rectors, a  corporation  issued  a  cer- 
tificate of  stock  to  him,  on  his  se- 
cret agreement  to  retransfer  the 
stock  on  ceasing  to  be  a  director, 
and  he  afterwards  agreed  with  a 
third  person  to  assign  it  to  him 
as  collateral  security,  on  the  lat- 
ter's  becoming  surety  for  him  on 
a  note,  which  the  latter  did,  in 
reliance  on  such  promise,  and  with- 
out Ivnowledge  of  the  secret  trust 
on  which  the  stock  was  held,  it 
was  held  that  the  equities  of  such 
third  person  were  superior  to  those 
of  the  corporation,  and  that  he  was 
entitled  to  an  equitable  lien  on  the 
stock  as  against  it.  Dueber  Watch 
Case  Mfg.  Co.  v.  Daugherty,  62 
Ohio  St.  589. 

Where  partners  form  a  corpora- 
tion to  carry  on  the  business  of  the 
firm,  and  a  portion  of  the  shares 
are  issued  to  the  partners  individ- 
ually, but  by  agreement  between 
themselves  they  are  interested 
therein  as  partners,  and  the  re- 
mainder to  the  firm,  a  purchaser  of 


shares,  either  from  the  firm  or 
from  one  of  the  partners,  without 
notice  of  the  agreement,  is  not 
bound  thereby.  Behlow  v.  Fischer, 
102  Cal.  208. 

Where  a  syndicate  ov/ning  a  ma- 
jority of  the  stock  of  a  railroad 
company  had  the  title  put  in  a 
trust  company  to  vote  for  five  years 
according  to  the  direction  of  a  com- 
mittee, who  had  no  title  to  the 
stock,  and  the  trust  company,  in  ac- 
cordance with  the  trust  agreement, 
and  by  direction  of  the  syndicate, 
issued  trust  certificates  declaring 
that  the  holder  owned  the  equita- 
ble title  to  a  certain  number  of 
shares,  and,  on  the  termination  of 
the  trust,  on  surrender  of  the  cer- 
tificate, would  be  entitled  to  have 
that  number  of  shares  transferred 
to  him,  it  was  held  that  subsequent 
purchasers  of  the  stock  certificates 
took  the  same,  with  the  right  to  the 
stock,  free  from  any  partnership 
agreement  of  the  syndicate.  Bost- 
wick  V.  Chapman  (Shepaug  Voting 
Trust  Cases)   60  Conn.  553. 

113  See  post,  §  595. 

114  See  East  Birmingham  Land 
Co.  V.  Dennis,  85  Ala.  565,  7  Am. 
St.  Rep.  73,  2  Smith's  Cas.  179,  1 
Cum.  Cas.  647. 

115  Vansands  v.  Middlesex  Coun- 
ty Bank,  26  Conn.  144;  Jennings  v. 
Bank  of  California,  79  Cal.  323,  12 
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Transferees  of  certiiicates  of  stock  are  chargeable  with  notice 
of  all  provisions  or  recitals  tliereiu,  and  of  all  facts  as  to  which 
they  are  thereby  put  upon  inquiry."®  Thus,  if  a  certificate  of 
stock  declares  that  no  transfer  of  the  shares  therein  described 
will  be  made  upon  the  books  of  the  corporation  until  payment  of 
all  indebtedness  due  to  the  corporation  from  the  holder,  a  pur- 
chaser of  the  certificate  takes  subject  to  such  condition.^ ^'' 

A  transferee  of  .stock  is  chargeable  ■wdth  notice  of  all  provisions 
■in  the  charter  of  the  corporation  or  the  general  law.  He 
therefore  takes  subject  to  any  lien  which  may  be  thereby  given 
to  the  corporation  for  any  indebtedness  of  the  transferrer.-'*'* 
He  also  takes  subject  to  any  lien  reserved  by  the  corporation  by 
a  by-law  expressly  authorized  by  the  charter  or  a  general  law.-'*® 

A  transferee  is  not  chargeable  with  notice  of  by-laws  not  au- 
thorized by  the  charter  or  general  law,  and  does  not  take  sub- 
ject to  a  lien  reserved  thereby  if  he  has  no  notice  of  the  by- 


Am.  St.  Rep.  145;  and  other  cases 
ia  the  notes  following. 

One  who  has  agreed  to  transfer 
property  in  consideration  of  the 
receipt  by  him  of  a  certificate  of 
stock  is  not  a  purchaser  of  the 
stock  for-  value  if  he  has  not  trans- 
ferred the  property.  Tecumseh 
"Vat.  Bank  v.  Russell.  50  Neb.  277. 

A  person  who  purchases  stock, 
knowing  that  it  has  been  pledged, 
and  receives  title  by  means  of  an 
assignment  to  a  third  person,  who 
assigns  to  him,  both  assignments 
reciting  that  the  stock  has  been 
pledged,  and  the  certificate  not  be- 
ing produced,  is  not  a  bona  flde 
purchase  as  against  one  whose 
funds  were  wrongfully  used  by  the 
seller  to  pay  the  pledgee.  Tecum- 
seh Nat  Bank  v.  Russell,  50  Neb. 
277. 

A  bank  is  not  a  bona  flde  pur- 
chaser of  stock  for  value,  as 
against  the  corporation  asserting 
a  lien  thereon,  where  it  took  the 
same  from  a  debtor  as  collateral, 
taking  also  a  demand  note  for  the 
indebtedness,  the  note  being  sua- 
ble immediately,  although  it  may 


have  orally  agreed  to  forbear  suit. 
Bronson  Electric  Co.  v.  Rheubot- 
tom,  122  Mich.  608. 

The  holder  of  an  equity  in  cor- 
porate stock  may,  by  clothing  him- 
self with  the  legal  title,  secure  pri- 
ority over  an  earlier  equity,  where 
he  acquired  his  equity  without  no- 
tice of  the  eaplier  one,  although  he 
may  have  such  notice  when  he  ac- 
quires the  legal  title.  Dueber 
Watch  Case  Mfg.  Co.  v.  Daugherty, 
62  Ohio  St.  589. 

110  Jennings  v.  Bank  of  Califor- 
nia, 79  Cal.  323,  12  Am.  St.  Rep. 
145;  Vansands  v.  Middlesex  County 
Bank,  26  Conn.  144;  Stafford  v. 
Produce  Exchange  Banking  Co.,  61 
Ohio  St.  160,  76  Am.  St.  Rep.  371; 
Reynolds  v.  Bank  of  Mt.  Vernon,  6 
App.  Div.  (N.  Y.)  62. 

117  Vansands  v.  Middlesex  County 
Bank,  26  Conn.  144;  Jennings  v. 
Bank  of  California,  79  Cal.  323,  12 
Am.  St.  Rep.  145.  And  see  post, 
§  577. 

lis  Post,  §  575. 

119  Post,  §  576. 
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law.i^"  It  is  otherwise,  however,  if  he  has  actual  notice  of  the 
by-law.  ^^^ 

A  transferee  of  stock  takes  subject  to  a  lien  reserved  by  the 
corporation  by  contract  with  the  transferrer  for  a  debt  due 
from  him,  where  the  transferee  has  notice  of  the  contract,  bnt 
not  otherwise.^  ^^ 

Where  shares  of  stock  are  transferable  only  on  the  books  of 
the  corporation,  and  are  there  registered  in  the  name  of  a  person 
"as  trustee,"  this  fact,  according  to  the  weight  of  authority,  is 
sufficient  to  put  purchasers  or  pledgors  of  the  stock  upon  inquiry 
as  to  the  holder's  title  and  right  to  deal  with  the  same  for  his 
own  benefit.^''''  The  fact  that  shares  are  registered  in  the  name 
of  a  person  as  executor  is  sufficient  to  charge  purchasers  from 
him  with  notice  of  the  contents  of  the  will  under  which  he  holds 
the  shares.^  ^* 

§  572.    Effect  of  judgements,  decrees,  and  pending  judicial  pro- 
ceedings. 

Difficult  questions  arise  in  determining  the  effect  upon  a  bona 
fide  purchaser  of  a  certificate  of  stock,  of  a  judgment  or  decree  in 
an  action  involving  the  title  to  the  shares  represented  thereby, 
and  on  this  subject  there  is  some  conflict  in  the  decisions. 

In  a  federal  case  in  the  southern  district  of  New  York  it 
was  held  in  effect  that,  where  a  court  of  the  state  in  which  a 
corporation  is  located,  and  by  ^\'hich  it  was  created,  has  juris- 
diction of  a  suit  to  determine  the  title  to  shares  in  the  corpora- 
tion, and  of  the  person  in  whose  name  the  shares  are  registered 
on  the  books  of  the  corporation,  its  decree  in  such  suit,  under 
which  the  title  to  the  shares  is  vested,  through  an  assignment  by 
a  master  thereunder,  in  a  person  other  than  the  registered 
holder,  the  corporation  having  notice  of  the  decree  and  assign- 
ment, is  binding,  not  only  as  against  the  registered  holder,  but 
also  as  against  any  suhsequent  purchaser  of  the  outstanding  cer- 
tificate of  the  stock,  although  he  may  purchase  without  notice  of 

''"P°st,  §  576.  382,  97  Am.  Dec.  107.  1  Am.  Rep. 

"^  Post,  §577.  "'•    S«- P°«t.  i  600. 

123  Shaw  V.   Spencer,  100  Mass.       i at  Post,  §  601. 
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the  decree,  and  therefore  he  cannot  hold  the  corporation  liable 
for  refusing  to  transfer  the  shares  to  him  on  its  books.^^"  The 
soundness  of  this  decision,  however,  is  very  doubtful,  and  the 
weight  of  authority  against  it.  In  other  jurisdictions  it  has  been 
held  that,  where  a  coriiorafcion  issues  a  certificate  of  stock,  the 
certificate  is  a  continuing  representation  by  the  corporation,  s) 
long  as  it  is  outstanding,  that  the  person  named  therein  is  the 
owner  of  the  number  of  shares  therein  designated,  with  the  right 
to  transfer  the  same,  and  that  a  bona  fide  purchaser  of  the  cer- 
tificate acquires  a  right  to  the  stock  as  against  the  corporation, 
although  it  may  have  traiisferred  the  stock  and  issued  a  new 
certificate  to  another,  under  a  decree  of  the  court,  prior  to  the 
transfer.^  ^®  It  follows  from  this  doctrine  that  a  court  cannot 
properly  compel  a  cor])oration  to  register  a  transfer  of  stock  and 
issue  a  new  certificate  therefor  while  the  original  certificate, 
which  was  lawfully  issued  by  it,  is  outstanding,  so  that  it  may 
pass,  or  may  have  passed,  into  the  hands  of  a  bona  fide  pur- 
chaser. The  decree  should  protect  the  corporation  by  requiring 
the  registration  of  the  transfer  and  issue  of  a  new  certificate 
only  upon  surrender  of  the  outstanding  original  certificate, 
which  surrender  it  may  compel,  if  it  has  jurisdiction  of  the 
holder.^'^'^ 

When  shares  of  stock  are  sold,  and  the  certificate  therefor 
transferred  to  a  bona  fide  purchaser  pending  a  suit  involving 
the  title  thereto,  the  purchaser  is  not  chargeable  with  notice  of 
the  suit,  and  his  title  cannot  be  affected  by  any  judgment  or  de- 
cree subsequently  rendered 'therein,  for  the  doctrine  of  lis  pen- 
dens has  no  application.  This  is  clearly  so  where  the  suit  is 
pending  in  another  state,  becraise,  if  for  no  other  reason,  "the 
doctrine  that  lis  pendens  is  notice  to  all  the  world  has  no  ex- 
traterritorial application,  and  must  be  restricted  to  parties  liv- 

125  Sprague  v.  Cocheco  Mfg.  Co.,  Co.,  122  N.  Y.  622,  2  Keener's  Gas. 
10  Blatchf.  173,  Fed.  Cas.  No.  13,-  1076,  2  Cum.  Cas.  179;  Joslyn  v.  St. 
249,  1  Cum.  Cas.  661.  Paul  Distilling  Co.,  44  Minn.  183,  2 

126  Holbrook  v.  New  Jersey  Zinc  Keener's  Cas.  1073,  2  Cum.  Cas.  177. 
Co.,  57  ^.  y.  616,  2  Cum.  Cas.  152;  127  See  the  cases  in  the  note  pre- 
Bean   v.  American  Loan  &  Trust  ceding.    And  see  post,  §  607. 
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ing  within  the  jurisdiction  where  the  action  in  pending."'-® 
And  it  is  so,  even  when  the  action  is  pending  in  the  same  state  in 
which  the  parties  reside  and  the  transfer  is  made,  for  the  doc- 
trine of  lis  pendens  does  not  apply  to  sales  and  transfers  of 

StOCk.129 

III.    Lien  of  Coepoeation  on  Shares. 
I  573.    In  general. — A  corporation,  at  common  law,  has  no 
lien  on  the  shares  of  its  capital  stock  for  debts  due  from  its  stock- 
holders; but  such  a  lien  may  be  acquired  by  it  in  the  following 
ways,  and  subject  to  the  following  limitations : 

(1)  It  may  be  acquired  by  virtue  of  an  express  provision  there- 
for in  the  charter  of  the  corporation  or  a  general  law,  or  by  a  pro- 
vision in  the  articles  of  association,  if  such  provision  is  not  incon- 
sistent with  the  charter  or  general  law.  And  in  such  a  case  it 
may  be  enforced,  not  only  as  against  the  stockholders  and  pur- 
chasers with  notice,  but  also  as  against  bona  fide  purchasers  with- 
out actual  notice. 

(2)  It  may  be  acquired  by  virtue  of  a  by-law  expressly  au- 
thorized by  the  charter  or  general  law,  or  by  a  by-law  not  ex- 
pressly so  authorized,  if  it  is  not  inconsistent  with  the  charter  or 
general  law;  but  in  the  latter  case  the  by-law  is  not  valid  as 
against  bona  fide  purchasers  without  notice. 

(3)  It  may  be  acquired  by  virtue  of  a  special  or  implied  con- 
tract between  the  corporation  and  a  stockholder,  if  such  a  contract 
is  not  prohibited  by  the  charter  or  general  law;  but  in  such  a 
case,  the  lien  cannot  be  enforced  as  against  bona  fide  purchasers 
without  notice. 

(4)  When  a  corporation  has  a  lien  on  its  shares  for  a  debt  due 
from  the  holder,  it  may  waive  the  same,  or  it  may  be  estopped  by 
its  conduct  from  asserting  the  same. 

§  574.    In  the  absence  of  express  provision  or  agreement. 

It  is  well  settled  that,  in  the  absence  of  an  express  charter  or 
statutory  provision,  or  a  valid  by-law,  or  an  agreement,  a  cor- 

i2SHolbrook  v.  New  Jersey  Zinc  isaHolbrook  v.  New  Jersey  Zinc 

Co.,  57  N.  Y.  616,  2  Cum.  Cas.  152;  Co.,  57  N.  Y.  616,  2  Cum.  Cas.  152; 

Shelton  V.  Johnson,  4  Sneed  (Tenn.)  Leitch  v.  Wells,  48  N.  Y.  585. 
672. 
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poration  has  no  lien  upon  the  shares  of  its  stock  for  debts  which 
may  be  due  to  it  from  the  stockholders ;  and  a  bona  fide  transfer 
of  shares  is  therefore  valid  as  against  the  corporation,  where 
there  is  no  provision  or  agreement  for  a  lien,  notwithstanding 
any  claim  it  may  have  against  the  transferrer,  whether  the  claim 
is  for  a  balance  due  on  the  stock,  or  for  a  loan  or  other  in- 
debtedness.^^" This  is  true  even  when  the  transfer  is  to  an 
officer  of  the  corporation,  if  it  is  made  in  good  faith,  and  the 
officer  is  guilty  of  no  breach  of  trust.^*^ 

§  575.     Liens  under  express  charter  or  statutory  provisions  there- 
for. 

There  are  several  ways,  however,  in  which  a  corporation  may 
acquire  a  lien  on  its  shares  for  debts  due  from  the  stockholders. 


130  United  States:  First  Nat. 
Bank  of  South  Bend  v.  Lanier,  11 
Wall.  (IT.  S.)  369;  Case  v.  Citizens' 
Bank  of  Louisiana,  100  U.  S.  446; 
Neale  v.  Janney,  2  Cranch,  C.  C. 
188,  Fed.  Cas.  No.  10,069. 

Alabama:  Spence  v.  Whitaker,  3 
Port.  297. 

California:  People  v.  Crockett,  9 
Cal.  112;  Lankershim  Ranch  Land 
&  Water  Co.  v.  Herberger,  82  Cal. 
600. 

Connecticut:  Vansands  v.  Mid- 
dlesex County  Bank,  26  Conn.  144. 

Iowa:  Farmers'  &  Merchants' 
Bank  of  Lineville  v.  Wasson,  48 
Iowa,  336,  30  Am.  Rep.  398. 

Kentucky:  Dana  v.  Brown,  1  J. 
J.  Marsh.'  (Ky.)  304;  Fitzhugh  v. 
Bank  of  Shepherdsville,  3  T.  B. 
Mon.  (Ky.)  126,  16  Am.  Dec.  90. 

Louisiana:  Bryon  v.  Carter,  32 
La.  Ann.  98. 

Maryland:  Gemmell  v.  Davis,  75 
Md.  546,  32  Am.  St.  Rep.  412. 

Massachusetts:  Sargent  v.  Frank- 
lin Ins.  Co.,  8  Pick.  (Mass.)  90,  19 
Am.  Dec.  306;  Massachusetts  Iron 
Co.  V.  Hooper,  7  Cush.  (Mass.)  183. 

Mississippi:  Bank  of  Holly 
Springs  v.  Pinson,  58  Miss.  421,  38 
Am.  Rep.  330. 

Missouri:  Bank  of  Atchison 
County  V.  Durfee,  118  Mo.  431,  40 
Am.  St.  Rep.  396;   Carroll  v.  Mul- 


lanphy  Savings  Bank,  8  Mo.  App. 
249. 

Nebraska:  Williams  v.  Lowe,  4 
Neb.  382. 

New  York:  Bates  v.  New  York 
Ins.  Co.,  3  Johns.  Cas.  (N.  Y.)  238; 
Bank  of  Attica  v.  Manufacturers'  & 
Traders'  Bank,  20  N.  Y.  501;  Dris- 
coll  V.  West,  Bradley.  &  Gary  Mfg. 
Co.,  59  N.  Y.  96;  Godfrey  v.  Pell,  49 
N.  Y.  Super.  Ct.  226. 

North  Carolina:  Heart  v.  State 
Baiik,  2  Dev.  Eq.  (N.  C.)  Ill;  Boyd 
V.  Redd,  120  N.  C.  335,  58  Am.  St. 
Rep.  792. 

Pennsylvania:  Steamship  Dock 
Co.  V.  Heron's  Adm'x,  52  Pa.  St. 
280;  Merchants'  Bank  v.  Shouse, 
102  Pa.  St.  488. 

Washington:  Dearborn  v.  Wash- 
ington Savings  Bank,  18  Wash.  8. 

131  In  an  Iowa  case,  the  president 
of  a  bank,  who  was  surety  on  a 
note  of  an  insolvent  stockholder  to 
a  third  person,  took- a  transfer  of 
his  stock  as  indemnity,  the  stock- 
holder being  also  indebted  to  the 
bank.  It  was  held  that,  in  the  ab- 
sence of  fraud  or  concealment,  the 
transfer  v/as  valid,  and  that  the 
bank  had  no  equitable  lien  on  the 
stock.  Farmers'  &  Merchants'  Bank 
of  Lineville  v.  Wasson,  48  Iowa, 
336,  30  Am.  Rep.  398. 
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Biicli  a  lien  may  clearly  be  given  by  an  express  provision  in  its 
charter  or  in  a  general  law.  In  sucli  a  case,  all  persons  who  pur- 
chase shares  in  the  corporation  are  chargeable  with  notice  of 
the  provision,  and  the  corporation  has  a  lien,  not  only  as  against 
the  stockholders  and  transferees  with  notice,  but  also  as  against 
bona  fide  purchasers  or  pledgees  without  actual  notice,  unless  it 
waives  the  lien,  or  is  estopped  by  its  conduct  from  asserting  tho 
same.^^^  A  lien  may  also  be  given  by  a  provision  in  the  articles 
of  association,  if  such  a  provision  is  not  contrary  to  the  charter 
or  general  law.^^^  When  a  lien  upon  shares  is  thus  given  to  a 
corporation  by  statute,  no  notice  of  the  lien  need  be  given  in  tin? 
certificate  of  stock,  unless  this  is  required  by  the  statute. ■'**  In 
the  absence  of  a  waiver  or  estoppel,  the  corporation  may  assert 


132  Union  Bank  of  Georgetown  v. 
Laird,  2  Wheat.  (U.  S.)  390;  Brent 
V.  Bank  of  Washington,  10  Pet.  (U. 
S.)  596;  Hammond  v.  Hastings,  134 
U.  S.  401;  Bank  of  Commerce  v. 
Bank  of  Newport  (C.  C.  A.)  63  Fed. 
898;  Bishop  v.  Globe  Co.,  135  Mass. 
132;  German  Security  Bank  v.  Jef- 
ferson, 10  Bush  (Ky.)  326;  Kenton 
Ins.  Co.  V.  Bowman,  84  Ky.  430; 
German  Nat.  Bank  v.  Kentucky 
Trust  Co.  (Ky.)  40  S.  W.  45S;  Tut- 
wiler  V.  Tuskaloosa  Coal,  Iron  & 
Land  Co.,  89  Ala.  391;  Mohlle  Mu- 
lual  Ins.  Co.v.  CuUom,  49  Ala.  558; 
Dorr  V.  Life  Insurance  Clearing 
Co.,  71  Minn.  38,  70  Am.  St.  Rep. 
309;  Schmidt  v.  Hennepin  County 
Barrel  Co.,  35  Minn.  511;  Farmers' 
Bank  of  Maryland  v.  Iglehart,  6 
Gill  (Md.)  50;  Reese  v.  Bank  of 
Commerce,  14  Md.  271;  74  Am.  Dec. 
536;  In  re  Farmers'  Bank  of  Mary- 
land, 2  Bland  (Md.)  394;  Downer's 
Adm'r  v.  Bank  of  Zanesville, 
Wright  (Ohio)  477;  Conant  v. 
Reed,  1  Ohio  St.  298 ;  Klopp  v.  Leb- 
anon Bank,  46  Pa.  St.  88;  Pitts- 
burgh &  Connelsville  R.  Co.  v. 
Clarke,  29  Pa.  St.  146;  Sewall  v. 
Lancaster  Bank,  17  Serg.  &  R. 
(Pa.)  285;  Grant  v.  Mechanics' 
Bank,  15  Serg.  &  R.  (Pa.)  140; 
First  Nat.  Bank  of  Hartford  v. 
Hartford  Life  &  Annuity  Ins.  Co., 
45   Conn.  22;    Mount  Holly  Paper 


Co.'s  Appeal,  99  Pa.  St.  513;  Nation- 
al Bank  of  Republic  v.  Rochester 
Tumbler  Co.,  172  Pa.  St.  614;  Oli- 
phint  V.  Bank  of  Commerce,  60 
Ark.  198;  Bohmer  v.  City  Bank  ol 
Richmond,  77  Va.  445;  H.  W. 
Wright  Lumber  Co.  v.  Hixon,  105 
Wis.  153;  Springfield  Wagon  Co.  v. 
Bank  of  Batesville,  68  Ark.  234; 
Citizens'  State  Bank  of  Monroe- 
vllle  V.  Kalamazoo  County  Bank, 
111  Mich.  313. 

Compare  Pilot  v.  Johnson,  33  La. 
Ann.  1286. 

A  lien  on  its  shares  given  by  the 
charter  of  a  corporation  or  a  gen- 
eral law  is  valid  and  enforceable  in 
other  states  as  against  residents 
thereof  who  purchase  shares.  Ham- 
mond V.  Hastings,  134  U.  S.  401; 
Bishop  V.  Globe  Co.,  135  Mass.  132. 

133  Arnold  v.  Suffolk  Bank,  27 
Barb.  (N.  Y.)  424;  Leggett  v.  Bank 
of  Sing  Sing,  24  N.  Y.  283;  Gibbs 
v.  Long  Island  Bank,  83  Hun  (N. 
Y.)  92;  Mohawk  Nat.  Bank  v.  Sche- 
nectady Bank,  78  Hun  (N.  Y.)  90. 
See  In  re  National  Bank  of  Wales 
[1899]  2  Ch.  629. 

134  First  Nat.  Bank  of  Hartford 
V.  Hartford  Life  &  Annuity  Ins. 
Co.,  45  Conn.  22 ;  McCready  v.  Rum- 
sey,  6  Duer  (N.  Y.)  574;  National 
Bank  of  Republic  v.  Rochester 
Tumbler  Co.,  172  Pa.  St.  614. 
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_  i  ts  lien  as  against  a  purchaser  of  the  stock  at  an  execution  sale 
under  a  judgment  against  the  stockholder.^*^  Whether  a  lien 
is  given  by  a  statute  depends,  of  course,  upon  the  terms  of  th" 
statute.*  A  lien  is  clearly  given  by  a  provision  that  the  stock 
shall  be  transfcTable  only  upon  the  books  of  the  corporation, 
and  that  all  debts  due  to  the  corporation  must  be  satisfied  or 
paid  before  a  transfer  is  registered.^  ^®  It  haslDeen  heldlhat  a 
statute  authorizing  a  corporation  to  sell  a  stockholder's  shares  in 
case  of  nonpayment  of  assessments  gives  the  corporation  a  lien 
on  the  shares  for  unpaid  assessments,^^^  but  there  are  decisions 
to  the  contrary.^**  A  lien  on  shares  for  unpaid  assessments  is 
not  created  by  charter  provisions  that  the  amount  due  by  sub- 
scribers for  unpaid  stock  shall  be  a  fund  for  the  payment  of 

^corporate  debts,  that  the  transfer  of  stock  by  a  subscriber  shall 
not  relieve  him  from  payment,  and  that,  on  failure  of  a  sub- 
scriber to  pay  for  stock  when  payment  is  due,  the  corporation 
may  maintain  an  action  against  him.^** 

§  576.     liens  under  by-laws. 

Subject  to  limitations,  a  corporation  may  also  be  given  a  lien 

135  Oliphint    V.    Bank    of    Com-  amended  December  20,  1893,  ■where- 

merce,   60  Ark.   198;    Newberry  v.  by   liens   are   created  In  favor   of 

Detroit  &  Lake  Superior  Iron  Mfg.  banking    companies    for    debts    of 

Co.,  17  Mich.  141;  Springfield  Wag-  stocktiolders  on  stock  held  by  them, 

on   Co.   v.   Bank  of   Batesville,    68  operative  as  to  stock  issued  by  a 

Ark.  234.  banking  company  chartered  under 

Under  a  statute  providing  that  the  act  of  1891  prior  to  the  said 

stock  in  a  corporation  may  be  sold  amendment.     Southern  Banking  & 

Hinder  execution  against  the  holder.  Trust   Co.   v.   Fidelity  Banking   & 

subject  to  any  debt  due  to  the  cor-  Trust  Co.,  105  Ga.  487. 

poration,  the  title  of  a  purchaser  lao  Union  Bank  of  Georgetown  v. 

of  stock  at  a  sale  under  an  execu-  Laird,  2  Wheat.  (U.  S.)  390;  Brent 

tioa  against  the  holder  is  divested  v.  Bank  of  Washington,  10  Pet.  (U. 

by  a  subsequent  sale  of  the  stock  S.)    596;    In  re  Farmers'  Bank  of 

to  satisfy  a  debt  due  to  the  cor-  Maryland,  2  Bland  (Md.)  394;  Co- 

poration  from  the  original  holder,  nant  v.  Reed,  1  Ohio  Sc.  298;  Klopp 

West  Branch  Bank  v.  Armstrong,  v.   Lebanon  Bank,   46   Pa.   St.   88; 

40  Pa.  St.  278.  Sewall  v.  Lancaster  Bank,  17  Serg. 

*In  the  Georgia  act  of  October  &  R.   (Pa.)    285;   and  other  cases 

21,    1891,    §    1,    providing   that   all  cited  in  note  132,  supra, 

banking  companies  hereafter  char-  is?  Ripley  v.   Sampson,   10  Pick, 

tered  shall  have  the  powers  here-  (Mass.)  371. 

inafter  specified,  the  word  "here-  iss  Dearborn  v.  Washington  Sav- 

after"  is  not  to  be   construed   as  ings  Bank,  18  Wash.  8. 

rendering  the   fourth   section,   as  i3o  Ingles  Land  Co.  v.  Knoxville 
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on  its  shares  by  a  by-law,  if  the  by-law  is  not  inconsistent  with 
any  provision  in  its  charter  or  the  general  law.  If  the  charter 
of  a  corporation  or  the  general  law  expressly  authorizes  it  to  re- 
serve or  create  a  lien  on  its  shares  for  debts  due  from  its  stock- 
holders, all  persons  are  chargeable  with  notice  of  the  power, 
and  a  lien  may  be  reserved  or  created  by  a  bydaw,  not  only  as 
against  the  stockholders  and  transferees  with  notice  of  the  by- 
law, but  also  as  against  transferees  without  actual  notice."" 
Whether  a  lien  may  be  created  or  reserved  by  a  by-law  not  ex- 
pressly so  authorized  is  not  so  clear.  By  the  weight  of  au- 
thority, however,  a  by-law  reserving  such  a  lien,  although  not 
expressly  authorized,  is  valid,  and  creates  a  lien  as  against  the 
stockholders,  and  as  against  transferees  who  do  not  pay"  value, 
or  who  purchase  with  notice  of  the  by-law,  if  the  reservation  of 
a  lien  is  not  prohibited  by  the  charter  of  the  corporation  or  the 
general  law.^*^     It  has  been  held  that  such  a  by-law  is  not 


Fire  Ins.  Co.  (Tenn.  CH.  App.)   53 
S.  W.  1111. 

1*0  Brent  v.  Bank  of  Washington, 
10  Pet.  (U.  S.)  596;  St.  Louis  Per- 
petual Ins.  Co.  V.  Goodfellow,  9  Mo. 
149;  Mechanics'  Bank  v.  Merchants' 
Bank,  45  Mo.  513,  100  Am.  Dec. 
388;  Bank  of  Atchison  County  v. 
Durfee,  118  Mo.  431,  40  Am.  St. 
Rep.  396;  Tuttle  v.  "Walton,  1  Ga. 
43. 

"1  Child  V.  Hudson's  Bay  Co.,  2 
P.  Wms.  207;  Brent  v.  Bank  of 
Washington,  10  Pet.  (U.  S.)  616; 
Pendergast  v.  Bank  of  Stockton,  2 
Sawy.  108,  Fed.  Cas.  No.  10,918; 
Cunningham  v.  Alabama  Life  In- 
surance &  Trust  Co.,  4  Ala.  652; 
Planters'  &  Merchants'  Mutual  Ins. 
Co.  T.  Selma  Savings  Bank,  63  Ala. 
585;  Vansands  v.  Middlesex  County 
Bank,  26  Conn.  144;  McDowell  v. 
Bank  of  Wilmington  &  Brandy- 
wine,  1  Har.  (Del.)  27;  Tuttle  v. 
Walton,  1  Ga.  43;  Farmers'  &  Trad- 
ers' Bank  v.  Haney,  87  Iowa,  101; 
Des  Moines  Nat-  Bank  v.  Warren 
County  Bank,  97  Iowa,  204;  Police 
Jury  of  West  Baton  Rouge  v.  Du- 
ralde,  22  La.  Ann.  107;  John  C. 
Grafflln   Co.   v.   Woodside,   87   Md. 


146;  Bronson  Electric  Co.  v.  Rheu- 
hottom,  122  Mich.  608;  Bank  of 
Holly  Springs  v.  Pinson,  58  Miss. 
421,  38  Am.  Rep.  330;  Bank  of 
Atchison  County  v.  Durfee,  118  Mo. 
431,  40  Am.  St.  Rep.  396;  Spurlock 
V.  Pacific  R.  Co.,  61  Mo.  319;  State 
Savings  Ass'n  v.  Nixon-Jones  Print- 
ing Co.,  25  Mo.  App.  643;  Young  v. 
Vough,  23  N.  J.  Eq.  325;  Costello 
V.  Portsmouth  Brewing  Co.,  69  N. 
H.  405;  Morgan  v.  Bank  of  North 
America,  8  Serg.  &  R.  (Pa.)  73,  11 
Am.  Dec.  575;  Reading  Trust  Co.  v. 
Reading  Iron  Works,  137  Pa.  St. 
282;  Tete  v.  Farmers'  &  Mechanics' 
Bank,  4  Brewst.  (Pa.)  308;  Lock- 
wood  V.  Mechanics'  Nat.  Bank,  9  R. 
I.  308.  11  Am.  Rep.  253. 

Compare,  however,  Driscoll  v. 
West,  Bradley  &  Gary  Mfg.  Co.,  59 
N.  Y.  96. 

A  by-law  of  a  railroad  company 
providing  that  no  transfer  of  stock 
shall  be  made  by  any  stockholder 
while  indebted  to  the  company  ap- 
plies to  a  county  holding  stock. 
Spurlock  V.  Pacific  R.  Co.,  61  Mo. 
319. 

A  by-law  giving  a  lien  on  stock 
for  debts  of  the  holder  Is  good  as 
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binding  upon  a  stockholder  who  acquired  his  stock  before  the  by- 
law was  adopted,  and  who  has  not  consented  thereto/*^  but  the 
weight  of  authority  is  to  the  contrary,  if  the  debt  is  contracted 
after  the  adoption  of  the  by-law.^ *^  Such  a  by-law,  however, 
is  not  valid  as  against  bona  fide  transferees  without  notice, 
where  the  only  authority  conferred  upon  the  corporation  by  its 
charter  or  the  general  law  is  merely  to  prescribe  and  regulate  the 
mode  of  transferring  shares.***  A  recital  in  a  certificate  of 
stock  that  the  shares  are  "transferable  at  the  office  of  the  cor- 
poration, in  person  or  by  attorney,"  does  not  constitute  construc- 
tive notice  to  a  transferee  of  a  by-law  giving  the  corporation  a 
iien  on  sliai-es  for  an  indebtedness  due  from  stockholders/*^ 

A  by-law  passed  after  a  transfer  of  stock  clearly  cannot  create 
a  lien  thereon  as  against  thd  transferee.**® 

If  a  by-law  reserving  a  lien  on  shares  for  debts  due  from  the 
stockholders  provides  that  notice  of  the  lien  shall  be  given  by 


against  a  purchaser  of  stock  at  a 
sale  on  execution  against  the  hold- 
er, where  the  purchaser  has  notice 
of  the  by-law.  Tuttle  v.  "Walton,  1 
Ga.  43. 

A  by-law  providing  for  a  stock- 
holder's pledge  of  his  stock  to  the 
corporation  is  not  within  a  statu- 
tory prohibition  against  restraint 
on  the  sale  of  corporate  stock.  Cos- 
tello  V.  Portsmouth  Brewing  Co.,  69 
N.  H.  405. 

142  Bryon  v.  Carter,  22  La.  Ann. 
98. 

143  See  the  cases  In  note  141,  su- 
pra. 

1**  Bank  of  Holly  Springs  v.  Pin- 
son,  58  Miss.  421,  38  Am.  Rep.  330; 
Bank  of  Attica  v.  Manufacturers' 
&  Traders'  Bank,  20  N.  Y.  501; 
DriscoU  V.  West,  Bradley  &  Gary 
Mfg.  Co.,  59  N.  Y.  96;  Des  Moines 
Nat.  Bank  v.  Warren  County  Bank, 
97  Iowa,  204;  Bank  of  Atchison 
County  V.  Durfee,  118  Mo.  431,  40 
Am.  St.  Rep.  396;  BrinkerhoS-Far- 
ris  Trust  &  Savings  Co.  v.  Home 
Lumber  Co.,  118  Mo.  447;  Anglo- 
Califomian  Bank  v.  Grangers' 
Bank,   63   Cal.   359;    Rosenback   v. 


Salt  Springs  Nat.  Bank,  53  Barb. 
(N.  Y.)  495;  Planters'  &  Mer- 
chants' Mutual  Ins.  Co.  v.  Selma 
Savings  Bank,  63  Ala.  585;  Steam- 
ship Dock  Co.  v.  Heron's  Adm'x,  52 
Pa.  St.  280;  Merchants'  Bank  v. 
Shouse,  102  Pa.  St.  488;  John  C. 
Grafflin  Co.  v.  Woodside,  87  Md. 
146;  Drexel  v.  Long  Branch  Gas 
Light  Co.,  3  N.  J.  Law,  250;  Bron- 
son  Electric  Co.  v.  Rheubottom, 
122  Mich.  608. 

The  Missouri  cases — St.  Louis 
Perpetual  Ins.  Co.  v.  Goodfellow,  9 
Mo.  149;  Mechanics'  Bank  v.  Mer- 
chants' Bank,  45  Mo.  513,  100  Am. 
Dec.  388 — which  are  sometimes  cit- 
ed against  this  doctrine  were  based, 
as  pointed  out  in  a  later  case,  upon 
an  express  charter  provision  giv- 
ing the  companies  authority  to 
adopt  by-laws  prohibiting  transfers 
by  stockholders  indebted  to  them. 
Bank  of  Atchison  County  v.  Dur- 
fee, 118  Mo.  431,  40  Am.  St.  Rep. 
396. 

145  Bank  of  Holly  Springs  v.  Pin- 
son,  58  Miss.  421,  38  Am.  Rep.  330. 

146  People  V.  Crockett,  9  Cal.  112. 
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the  certificates  of  stock  issued  by  the  corporation,  this  provision 
js  binding  upon  the  corporation,  and  it  cannot  assert  a  lien  as 
against  a  transferee  of  a  certificate  which  does  not  give  such 
not  ice.  ■'*^ 

§  577.    liens  by  contract  with  the  stockholders. 

(a)  In  general. — In  the  absence  of  a  charter  or  statutory  pro- 
hibition, a  corporation  may  acquire  a  lien  upon  its  shares,  under 
its  general  pov^er  to  contract,  by  virtue  of  a  special  agreement 
with  the  stockholder;  and  in  such  a  case,  the  lien  is  enforceable, 
not  only  as  against  the  stockholder,  but  also  as  against  trans 
ferees  with  notice.^*^  Such  an  agreement,  however,  cannot  give 
a  lien  as  against  hona  fide  transferees  without  notice.  A  hona 
fide  purchaser  or  pledgee  of  shares  is  not  affected  by  any  secret 
lien  reserved  by  the  corporation.^*® 

(b)  Usage. — As  against  stockholders  with  notice,  and  trans- 
ferees not  occupying  the  position  of  hona  fide  purchasers,  a  cor- 
poration may  acquire  a  lien  on  its  shares  for  a  debt  due  from 
its  stockholders  by  virtue  of  a  general  usage  or  course  of  busi- 
ness. If  a  stockholder  borrows  money  from  the  corporation  or 
otherwise  deals  with  it  and  becomes  indebted,  knowing  that,  by 

147  Bank  of  Holly  Springs  v.  Pin-  tion  to  their  holdings  in  the  old 

son,  58  Miss.  421,  38Am.  Rep.  330.  company,  but  that  no  new  shares 

,.„,,           J          ,,.,,,          „  should  be  issued^to.a  person  in- 

i^vansands  v.  Middlesex  Coun-  ^ebted  to  the  company  until  pay- 

ty  Bank  26  Conn   144;  Jennings  v  ^^ent  of  the  debt,  and  that  the  cor- 

Bank  of  California  79  Cal.  323,  12  poration    might    apply    the    new 

Am.  St.  Rep.  145;  Stafford  v  Prod-  shares  in  payment  of  the  debt,  it 

Sf  i^f  7f  f^  l^^'i"^  ^,°^',^^„°^;°  was  held  that  the  resolution  crkt- 
St.  160,  76  Am.  St.  Rep.  371;  Buck-    ed  a  lien.     Reading  Trust  Co.  v. 

nf'fwJ'- V  r^Vr'S  I?^  ^°-  \  Reading  Iron  Works,  137  Pa.  St. 
Daly   (N.  Y.)   313;   Reading  Trust    282 

^^■''ps^^^P^S  n°''^°i''^^^^^.t  »»Fitzhugh    V.    Bank   of   Shep- 

llin  J  r.     al\  \  ?/.*"?.°^K^  herdsville,  3  T.  B.  Mon.  (Ky.)  126, 

V   tT/ T=,^'nH^^l?■sfi=   ^'?^T^  16   A'"-   Dec.   90;     Bank   of  Holly 

v^  Q9.^.nH    oc  ?  u  '^  -^  .^"°  ^.^-  Springs  V.  Pinson,  58  Miss.  421.  38 

Y.)  92;  and  cases  cited  in  the  notes  ^m.   Rep.   330;     Driscoll   v.   West, 

rollowing.  Bradley  &  Cary  Mfg.  Co.,  59  N.  Y. 

Where,  on  reorganization    of    a  96;  Bank  of  Attica  v.  Manufactur- 

corporation,  the  stockholders  of  the  ers'  &  Traders'  Bank,  20  N.  Y.  501 ; 

old   company   passed   a   resolution  Bank  of  Atchison  County  v.  Dur- 

that  the  new  shares  should  be  is-  fee,  118  Mo.  431,  40  Am.  St.  Rep. 

sued  to  the  stockholders  in  propor-  396. 
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the  general  usage  and  coiirse  of  business  of  the  corporation,  it 
reserves  a  lien  on  shares  for  any  indebtedness  due  from  its 
stockholders,  he  impliedly  assents  to  such  usage  or  course  of 
business,  and  a  lien  exists  by  implied  contract.^^"  But  a  lien 
cannot  be  thus  acquired  as  against  bona  fide  purchasers  without 
notice.-'** 

(c)  Provisions  in  certificates  of  stock. — If  a  corporation  is 
given  authority  to  regulate  transfers  of  its  stock,  or  even  -with- 
out e.'ipress  authority,  it  niny,  under  its  general  po-wer  to  cou- 
tracb,  reserve  a  lien  on  its  shares  for  debts  due  from  its  stock- 
hqlder&.by  inserting  a  provision  to  suish  effect  in  tbe-'certificafet 
of  stock.  In  such  a  case,  the  stockholder's  acceptance  of  thfe 
certificate  containing  the  reservation  of  a  lien  is  an  acceptance 
of  that  condition,  and  the  lien  exists,  therefore,  by  force  of  a 
contract  bet-ween  him  and  the  corporation.  And  since  the  con- 
dition appears  upon  the  certificate,  it  is  sufficient  to  put  a  pur- 
chaser iTpon'  inquiry,  and  make  it  his  duty  to  ascertain  whether 
the  shares  are  subject  to  a  lien.**^  A  lien  is  thus  given  by  a 
provision  in  a  certificate  of  stock  that  "no  transfer  of  the  stock 

150  Morgan  v.  Bank  of  North  rectors  of  a  corporation  In  Insert- 
America,  8  Serg.  &  R.  (Pa.)  73,  11  ing  in  the  certificates  of  stock  a 
Am.  Dec.  575.  provision  that  the  stock  shall  not 

151  See  Fitzhugh  v.  Bank  of  Shep-  be  transferred  without  the  consent 
herdsville,  3  T.  B.  Mon.  (Ky.)  126,  of  the  directors  by  any  stockhold- 
16  Am.  Dec. -90.  er  who  is  indebted  to  the  corpora- 

152  Vansands  v.  Middlesex  Coun-  tion  is  ratified  by  a  stockholder 
ty  Bank,  26  Conn.  144;  Jennings  v.  who,  at  various  times  for  a  period 
Bank  of  California,  79  Cal.  323,  12  of  several  years,  purchases  stock 
Am.  St.  Rep.  145 ;  Stafford  v.  Prod-  and  receives  such  certificates  with- 
uce  Exchange  Banking  Co.,  61  Ohio  out  objection.  Reynolds  v.  Bank 
St.  160,  76  Am.  St.  Rep.  371;  Farm-  of  Mt.  Vernon,  158  N.  Y.  740,  af- 
ers'  &  Traders'  Bank  v.  Haney,  87  firming  6  App.  Div.  62. 

Iowa,  101;  Des  Moines  Nat.  Bank  A    provision    in    certificates    of 

V.  Warren  County  Bank,  97  Iowa,  stock  that  the  stock  shall  not  be 

204;  State  Savings  Ass'n  v.  Nixon-  transferred  without  the  consent  of 

Jones   Printing  Co.,   25   Mo.   App.  the   directors  by  any   stockholder 

642;  Morrison-Wentworth  Bank  v.  who  shall  be  indebted  to  the  cor- 

Kerdolff,  75  Mo.  App.  297;   Reyn-  poration   is   not   injurious   to   the 

olds  V.   Bank    of    Mt.   Vernon,   6  corporation,    and    a    stockholder, 

App.  Div.  (N.  Y.)  62;  Buffalo  Ger-  therefore,  cannot  sue  on  behalf  of 

man  Ins.  Co.  v.  Third  Nat.  Bank  of  himself  and  the  other  stockholders 

Buffalo,  19  Misc.  Rep.  (N.  Y.)  564.  to  compel  the  corporation  to  strike 

Compare  PItot  v.  Johnson,  33  La.  the  provision  from  the  certificates. 

Ann.  1286.  Reynolds  v.  Bank  of  Mt.  Vernon, 

The  unauthorized  act  of  the  di-  6  App.  Div.  62,  158  N.  Y.  740. 
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described  in  this  certificate  will  be  made  upon  the  books  of  the 
corporation  until  after  the  payment  of  all  indebtedness  due  the 
corporation  by  the  person  in  whose  name  the  stock  stands,"  etc,, 
and  it  makes  no  difference  that  there  is  no  by-law  of  the  cor- 
poration, nor  resolution  of  the  directors  authorizing  the  inser- 
tion of  such  a  condition.^ ^* 

§  578.    Effect  of  charter  or  statutory  prohibition. 

Of  course,  a  corporation  cannot  create  a  lien  upon  its  shares 
of  stock  by  adopting  a  by-law  to  such  effect,  even  as  against  its 
stockholders  and  transferees  with  notice,  if  it  is  expressly  or  im- 
pliedly prohibited  by  its  charter  or  the  general  law  from  ac- 
quiring a  lien  on  the  shares  of  its  own  stock,  for  by-laws  which 
are  inconsistent  with  the  charter  of  a  corporation  or  a  general 
law  are  absolutely  void.  Nor  can  a  lien  be  acquired  in  such  a 
case  by  usage  or  by  express  agreement  with  stockholders.  A 
national  bank  is  prohibited  by  the  national  banking  act  from 
making  loans  or  discounts  on  the  security  of  shares  of  its  own 
capital  stoek,^'''*  and  it  cannot  acquire  a  lien  on  its  shares  for 
loans  made  to  its  stockholders  by  virtue  of  a  by-law  or  agree- 
ment.'^^ A  like  construction  has  been  placed  upon  state  statutes 
prohibiting  any  banking  corporation  from  making  loans  or  dis- 
counts upon  the  security  of  shares  of  its  own  capital  stock.''" 

A  lien  cannot  be  acquired  for  a  loan  made  after  the  enactment 
of  such  a  statute  under  a  by-law  adopted  before  its  enactment;, 
for  it  is  within  the  power  of  the  legislature  to  declare  such  a 

153  Jennings  v.  Bank  of  Califor-  senback  v.  Salt  Springs  Nat.  Bank, 
nia,  79  Cal.  323,  12  Am.  St.  Rep.  53  Barb.  (N.  Y.)  495;  Delaware, 
145.  And  see  the  other  cases  in  Lackawanna  &  W.  R.  Co.  v.  Oxford 
the  note  preceding.  Iron  Co.,  38  N.  J.  Eq.  340;  Hagar 

154  Ante   §  201  ^-  ^^^°^  Nat.   Bank,   63  Me.   509; 

Feckheimer  v.  National  Exchange 

155  First    Nat.    Bank    of    South    Bank,  79  Va.  80;   Buffalo  German 
Bend  V.  Lanier,  11  Wall.    (U.  S.)    Ins.  Co.  v.  Third  Nat.  Bank  of  Buf- 
369;     Bullard    v.    National    Eagle    falo,  162  N.  Y.  163,  48  L  R  A  107, 
Bank,  18  Wall.    (U.  S.)   589;    Ev-    reversing  29  App.  Div   137 
ansville  Nat.  Bank  v.  Metropolitan 

Nat.  Bank,  2  Biss.  527,  Fed.  Cas.  iso  Nicollet  Nat.  Bank  v  City 
No.  4,573;  Conklin  v.  Second  Nat.  Bank,  38  Minn.  85,  8  Am.  St.  Rep. 
Bank  of  Oswego,  45  N.  Y.  655 ;  Ro-    643. 
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proHbition   as   to   future   transactions,    notwithstanding    any 
regulation  or  by-law  of  the  corporation  to  the  contrary.^*'' 

§  579.    Extent  and  effect  of  lien. 

(a)  In  general. — The  extent  of  a  lien  on  shares  given  a  cor- 
poration by  its  charter  or  by  the  general  law  depends,  of  course, 
upon  the  terms  of  the  statute.  Since  the  common  law  gives  a 
corporation  no  lien  on  its  shares  for  debts  due  from  its  stock- 
holders, it  has  been  held  that  statutes  and  clauses  of  charters 
creating  such  a  Uen,  being  in  derogation  of  the  common  law, 
must  be  strictly  construed.^  ^* 

(b)  Debts  for  which  the  lien  attaches. — The  lien  may  be  given 
only  for  the  indebtedness  of  a  stockholder  upon  the  subscription 
for  his  stock,  or  it  may  be  given  for  any  and  all  debts  due  from 
him  to  the  corporation.  A  lien  given  in  general  terms  for  debts 
due  from  the  stockholders  is  not  limited  to  debts  due  on  account 
of  their  stock,  but  extends  to  any  other  debt,  unless  there  is  some- 
thing in  the  statute  to  show  a  different  intention.^^®  But  a 
statute  providing  that,  if  calls  on  stock  subscriptions  are  not 
paid  as  required  by  the  directors,  the  stockholder's  shares  may 
be  sold  for  the  payment  thereof,  the  surplus,  if  any,  to  be  paid 
to  the  stockholder,  gives  the  corporation  no  lien  for  any  debts 
other  than  unpaid  subscriptions.^^" 

A  Ken  may  be  given  only  for  debts  which  are  due  and  payable 
at  the  time  a  transfer  of  stock  is  demanded,^  ^^  or  it  may  be  given 

157  Nicollet   Nat.    Bank    v.    City  ance  Co.  v.  Lumsden,  75  Va.  327; 

Bank,  38  Minn.  85,  8  Am.  St.  Rep.  Shenandoah  Valley  R.  Co,  v.  Grif- 

643.    See,  also.  Hill  v.  Pine  River  flth,  76  Va.  913. 

Bank,  45  N.  H.  300.  isi  Reese  v.  Bank  of  Commerce, 

i3SBoyd  V.  Redd,  120  N.  C.  335,  ^^^^^IWr.K^^^J'oT  l^^' .  ■  . 
Ks  iry,  <3t  Tjon  7Q!>  Evcn  whon  a  lien  can  he  claimed 

58  Am.  St.  Rep.  792.  ^^^^jy   j^^.   ^  ^^^^  ^^^^^  ^^  ^^^^  ^^^ 

159  Kenton  Ins.  Co.  v.  Bowman,  where,  by  statute,  stock  is  transfer- 

84  Ky.  430;  Mobile  Mutual  Ins.  Co.  able  only  on  the  books  of  the  cor- 

V.  Cullom,  49  Ala.  558;   Birmmg-  poration,  a  lien  may  be  claimed  for 

ham  Trust  &  Savings  Co.  v.  East  a   debt    due    from   a   stockholder 

Lake  Land  Co.,  101  Ala.  304;  Rog-  which  has  matured  since  a  trans- 

ers  V.  Huntingdon  Bank,  12  Serg.  fer  of  his  shares,  but  before  any 

&  R.  (Pa.)   77;  National  Bank  of  demand  on  the  corporation  to  make 

Republic  v.  Rochester  Tumbler  Co.,  the  transfer  on  its  books.    Michi-' 

172  Pa.  St.  614.  gan  Trust  Co.  v.  State    Bank    of 

180  Petersburg  Savings  &  Insur-  Michigan,  111  Mich.  306. 
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generally  for  any  indebtedness.  In  the  latter  case,  the  lien 
exists  whether  the  debt  is  due  at  the  time  a  transfer  is  demanded 
or  not.^''^ 

It  has  been  held  that  a  provision  giving  a  corporation  a  lien 
for  any  indebtedness  due  from  stockholders,  or  prohibiting  a 
transfer  of  shares  by  a  stockholder  who  is  in  any  waj  indebted 
to  it,  does  not  give  a  lien  or  prevent  a  transfer  because  a  stock- 
holder has  not  paid  the  full  amount  payable  on  his  shares, 
where  the  balance  is  payable  only  on  call  by  the  directors,  and 
no  calls  have  been  made  therefor,^"''  but  the  correctness  of  this 
view  is  doubtful.^^* 

Where  a  lien  is  given  upon  shares  for  any  calls  due  thereon, 
and  not  generally,  the  lien  attaches  to  those  shares  only  upon 
which  calls  are  due,  and  only  for  the  calls  due  thereon.  The 
fact  that  calls  are  unpaid  on  certain  shares  does  not  make  such 
calls  a  lien  upon,  or  prevent  the  transfer  of,  other  shares  upon 
which  all  calls  have  been  paid.^"® 

It  has  been  held  that  a  charter  or  statutory  provision  giving  a 
corporation  a  lien  on  its  phares  for  debts  due  from  the  stock- 
holders applies  only  to  debts  arising  out  of  transactions  between 
the  corporation  and  the  stockholders,  and  that  it  does  not  apply 
to  obligations  given  by  a  stockholder  to  a  third  person,  and  as^ 
signed  by  the  latter  to  the  corporation.^**  A  provision  giving  a 
lien  for  any  debt  or  any  indebtedness  from  a  stockholder  to  the 
corporation  gives  a  lien  to  secure  the  collateral  liability  of  a 
stockholder  as  a  surety  or  indorser.^*''      And  it  has  been  held 

182  Grant  v.  Mechanics'  Bank,  15  lo*  See,   to    the    contrary,    Pitts- 

Serg.   &  R.    (Pa.)    140;    Sewall   v.  burgh    &    Connelsville    R.    Co.    v. 

Lancaster    Bank,    17    Serg.    &    R.  Clarke,  29  Pa.  St.  146.   And  see  In 

(Pa.)    285;    Pittsburgh  &  Connels-  re  Bachman,  2  Cent.  Law  J.  119 

ville  R.  Co.  V.  Clarke,  29  Pa.   St.  Fed.  Cas.  No.  707. 

146;    St.  Louis  Perpetual  Ins.  Co.  i^s  Hubbersty  v.  Manchester,  Shef- 

V.  Goodfellow,  9  Mb.  149;  Cunning-  field  &  L.  Ry.   Co.,   L.   R.   2  Q.   B. 

ham  V.  Alabama  Life  Insurance  &  472;   Shenandoah  Valley  R    Co    v 

Trust  Co.,  4  Ala.  652;   Leggett  v.  Griffith,  76  Va.  913. 

Bank  of  Sing  Sing,  24  N.  Y.  283;  iseBoyd  v.  Redd,  120  N.  C.  335 

Downer's  Adm'r  v.  Bank  of  Zanes-  58  Am.  St.  Rep.  792. 

ville,  Wright  (Ohio)  477.  ict  Union  Bank  of  Georgetown  v. 

.    lesKahn  v.  Bank  of  St.  Joseph,  Laird,   2  Wheat.    (U.   S)    390-    St 

70  Mo.  262;  Hall  v.  United  States  Louis  Perpetual  Ins.  Co    v    P-ood- 

Ins.  Co.,  5  Gill  (Md.)  484.  follow,  9  Mo.  149;  Leggett  v.  Bank 
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that  the  lien  extends  to  a  debt  due  from  a  firm  of  which  the 
stockholder  is  a  member.^** 

A  statute  may  give  a  lien  for  debts  contracted  prior  to  its  en- 
actment.^®* And  the  lien  may  attach  for  a  debt  contracted  before 
acquiring  the  stock,  as  well  as  for  debts  afterwards  con- 
tracted."" 

(c)  Debts  contracted  after  transfer. — If  stock  is  transferable 
only  on  the  books  of  the  corporation,  as  is  elsewhere  explained, 
a  corporation  may  acquire  a  lien  on  shares  by  virtue  of  a  charter 
or  statutory  provision,  or  by  agreement,  for  a  debt  contracted  br 
a  person  appearing  on  its  books  as  the  owner  of  shares  after  hi3 
has  transferred  the  shares,  but  before  notice  of  the  transfer  il^ 
given  the  corporation.^  ^^  But  the  corporation  cannot  acquire  a 
lien  as  against  an  unregistered  transferee  by  allowing  the  trans- 
ferrer to  borrow  money  or  otherwise  contract  a  debt  after  it  has 
notice  of  the  transfer,  even  though  the  transferee,  until  the 
transfer  is  registered,  acquires  merely  an  equitable  title.-"^^ 


of  Sing  Sing,  24  N.  Y.  283;  McLean 
V.  Lafayette  Bank,  3  McLean,  587, 
Fed.  Cas.  No.  8,888;  Bank  of  Ken- 
tucky V.  Bonnie,  102  Ky.  343. 

A  stockliolder  of  a  bank  who 
has  indorsed  a  note  held  by  the 
bank,  and  on  which  it  has  not  pro- 
ceeded against  the  maker,  is  "in- 
debted" to  the  bank,  within  the 
meaning  of  a  charter  provision  giv- 
ing it  a  lien  on  the  shares  of  any 
stockholder  "indebted"  to  it.  Banlt 
of  Kentucky  v.  Bonnie,  102  Ky. 
343. 

i«8  Mechanics'  Bank  v.  Earp,  4 
Rawle  (Pa.)  384;  Arnold  v.  Suffolk 
Bank,  27  Barb.  (N.  Y.)  424;  Citi- 
zens' State  Bank  v.  Kalamazoo 
County  Bank,  110  Mich.  313;  Plant- 
ers' &  Merchants'  Mutual  Ins.  Go. 
V.  Selma  Savings  Bank,  63  Ala. 
585. 

The  corporation  is  not  precluded 
from  enforcing  the  lien  in  such  a 
case  by  the  fact  that  it  has  depos- 
its of  the  firm.  Mechanics'  Bank 
v.  Earp,  4  Rawle  (Pa.)  384. 

108  Birmingham  Trust  &  Savings 
Co.  V.  East  Lake  Land  Co.,  101 
Ala.  304;  First  Nat.  Bank  of  Hart- 


ford V.  Hartford  Life  &  Annuity 
Ins.  Co.,  45  Conn.  22. 

170  Schmidt  v.  Hennepin  County 
Barrel  Co.,  35  Minn.  511. 

171  Union  Bank  of  Georgetown 
V.  Laird,  2  Wheat.  (U.  S.)  390; 
Stafford  v.  Produce  Exchange 
Banking  Co.,  61  Ohio  St.  160,  76 
Am.  St.  Rep.  371;  Gemmell  v.  Da- 
vis, 75  Md.  546,  32'  Am.  St.  Rep. 
412;  Jennings  v.  Bank  of  Califor- 
nia, 79  Cal.  323,  12  Am.  St.  Rep. 
145;  Piatt  v.  Birmingham  Axle  Co., 
41  Conn.  255.  And  see  First  Nat. 
Bank  of  Hartford  v.  Hartford  Life 
&  Annuity  Ins.  Co.,  45  Conn.  22. 

i72Conant  v.  Reed,  1  Ohio  St. 
298;  Birmingham  Trust  &  Savings 
Co.  V.  Louisiana  Nat.  Bank,  99  Ala. 
379;  Bank  of  America  v.  McNeil, 
10  Bush  (Ky.)  54;  Nesmith  v. 
Washington  Batik,  6  Pick.  (Mass.) 
324;  Hotchkiss  &  Upson  Co.  v.  Un- 
ion Nat.  Ba-k,  37  U.  S.  App.  86,  68 
Fed.  76,  2  Smith's  Cas.  1127; 
Prince  Investirient  Co.  v.  St.  Paul 
&  Sioux  City  Land  Co.,  68  Minn. 
121;  Bradford  Banking  Co.  v. 
Brlggs,  12  App.  Cas.  29. 
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(d)  Debts  of  transferees  not  becoming  stockholders. — No  lien 
in  favor  of  a  corporation  can  attach  for  debts  due  to  it  from 
transferees  of  certificates  of  stock  unless  they  become  stock- 
holders. It  follows,  therefore,  that  where  stock  is  transferable, 
so  as  to  make  the  transferee  a  stockholder,  only  on  the  books  of 
the  corporation,  and  a  stockholder  assigns  his  certificate  to  a 
person  who  is  indebted  to  the  corporation,  with  a  power  of  at- 
torney to  transfer  the  stock  on  its  books,  and  the  transferee  as- 
signs the  certificate  to  a  third  person  without  having  any  trans- 
fer to  himself  made  on  the  books,  the  corporation  acquires  no 
lien  on  the  stock  for  his  debt.-'''® 

(e)  Statute  of  limitations. — The  fact  that  an  action  by  a  cor- 
poration to  recover  a  debt  due  from  a  stockholder  is  barred  by 
the  statiite  of  limitations  does  not  extinguish  the  debt,  but 
merely  bars  the  remedy,  and  it  does  not  preclude  the  corporation 
from  asserting  a  lien  given  by  its  charter  upon  the  stock  of  the 
debtor,  and  refusing  to  transfer  the  stock  to  a  purchaser  without 
payment  of  the  debt.^^* 

(f)  Assignment  of  claim  by  corporation. — ^When  a  corporation 
sells  and  assigns  a  claim  against  a  stockholder  for  which  it  has 
a  lien  on  his  shares  by  virtue  of  a  charter  or  statutory  provision, 
it  loses  the  lien,  and  as  the  lien  is  given  for  the  benefit  of  the 
corporation  only,  it  cannot  be  enforced  bv  the  assignee  or  by  the 
corporation  for  his  benefit.'''® 

(g)  Subrogation  of  sureties.— But  when  a  corporation  has  a 
lien  upon  shares  for  an  indebtedness  due  from  a  stockholder, 
and  for  which  others  are  liable  as  sureties,  the  latter,  upon  pay- 
ing the  debt,  are  entitled,  hj  subrogation,  to  enforce  the  lien  of 
the  corporation.' ''* 

fs  Helm  V.  Swiggett,  12  Ind.  194.  its  Ralston  v.  Bank  of  California, 

See,    however.    Planters'    &    Mer-  112  Cal.  208 

cliants'  Mutual  Ins.  Co.  v.  Selma  "ewest  Branch    Bank  v    Arm- 
Savings  Bank.  63  Ala.  585.  strong,  40  Pa.   St.   278;     Klopp  v 

"4  Farmers'   Bank  of  Maryland  Lebanon    Bank,    46    Pa     St     88- 

V.  Iglehart,  6  Gill  (Md.)  50;  Geyer  Young  v.  Vough,  23  N  J  Ba'325  ' 

y    Western  Ins    Co..  3   Pittsb.   R.  Where  the  by-laws  of  a  corpor'a- 

(Pa.)    41;    Readmg   Trust   Co.   v.  tion  required  each  stockholder  to 

Reading  Iron  Works,  137  Pa.  St.  give    his    note,    satisfactorily    in- 

dorsed,  for  his  unpaid  stock,  and 
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(h)  Ultra  vires  transactions. — ^A  corporation  cannot  enforce 
a  lien  upon  shares  for  an  alleged  indebtedness  if  its  claim  arises 
out  of  an  ultra  vires  transaction,  and  is  for  that  reason  unen- 
forceable under  the  law  of  the  particular  "jurisdiction.  Thus  it 
has  been  held  that  a  corporation  cannot  acquire  a  lien  on  shares 
for  an  indebtedness  due  from  the  stockholder  to  a  third  person 
by  taking  an  assignment  of  the  debt,  where  the  taking  of  the  as- 
signment is  not  within  the  powers  conferred  upon  it  by  its 
charter,  as  where  it  takes  the  assignment,  not  for  a  legitimate 
corporate  purpose,  but  merely  for  the  purpose  of  enforcing  its 
lien  for  the  beneiit  of  the  assignor.-^'''^ 

The  same  is  true  where  the  claim  arises  out  of  a  transaction 
with  another  corporation,  which  is  void  because  beyond  the 
powers  of  the  latter.  Thus  it  has  been  held  that  a  corporation 
cannot  enforce  a  lien  for  a  debt  alleged  to  be  due  it  by  another 
corporation  on  stock  piirchascd  by  an  officer  in  the  latter  cor- 
poration with  the  funds  thereof,  since  a  corporation,  unless  ex- 
pressly authorized,  cannot  invest  in  the  capital  stock  of  another 
corporation.^^® 

(i)  Transfer  subject  to  lien. — The  fact  that  a  corporation  has 
a  lien  on  shares  for  a  debt  due  from  the  stockholder,  even  -when 
it  gives  the  corporation  a  right  to  refuse  to  transfer  the  shares 
on  its  books  until  the  indebtedness  is  satisfied,  does  not  prevent 
the  stockholder  from  assigning  the  shares  subject  to  the  lien, 
so  as  to  transfer  his  equitable  interest.-^  ^^ 

In  a  late  California  case  it  was  held  that  the  fact  that  a  cor- 
poration has  a  lien  on  shares  of  stock  for  delinquent  assessments 
gives  it  no  right  to  refuse  to  transfer  the  stock  on  its  books,  and 
issue  a  new  certificate  to  the  transferee.     The  lien  is  on  the 

a  statute  provided  that  the  shares  Toledo  Fire  &  Marine  Ins.  Co.,  12 

of  each  stockholder  should  be  sub-  Ohio  St.   601;   Bank  of  Kentucky 

ject  to  a  lien  for  the  unpaid  bal-  v.  Bonnie,  102  Ky.  343. 

ance  due  thereon,  it  was  held  that       ■,~,t„„:^^  t, t»„-  n-         t. 

endorsers  of  notes  given  in  pursu-  ,   ''1^,*°^,                   °°-  "■  ^^^^' 

ance  of  the  by-laws,  on  failure  of  ^""^  ^^^-  ^''^■ 

the  makers  to  pay  the  same,  were  ito  Cecil  Nat.  Bank  v.  Watson- 
entitled  to  have  the  shares  applied  town  Bank,  105  V.  S.  217,  2  Keen- 
,  for  their  relief.  Petersburg  Sav-  er's  Cas.  1050;  Herdegen  v.  Cotz- 
ings  &  Ins.  Co.  v.  Lumsden,  75  Va.  hausen,  70  Wis.  589;  Bank  of  Ken- 
,"27.  tucky  V.  Schuylkill  Bank,  1  Pars. 
"T  White's  Bank    of    Buifalo  v.  Eq.  Cas.  (Pa.)  180. 
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shares,  and  not  on  the  certificate,  and  is  not  affected  by  thi? 
transfer.^  ^° 

§  580.    Waiver  or  estoppel  to  assert  lien. 

Where  a  corporation  has  a  lien  on  its  shares  for  a  debt  due 
from  a  stockholder,  it  may  expressly  or  impliedly  waive  the 
same.^^'  Or  its  conduct,  or  the  conduct  of  its  authorized 
officers  or  agents,  may  be  such  as  to  estop  it  from  asserting  the 
lien  as  against  a  transferee.  It  will  be  held  to  have  waived  its 
lien,  or  to  be  estopped,  if,  when  inquiry  is  made  by  an  intending 
purchaser  of  shares,  it  assures  him  that  it  has  no  claim  against 
the  stockholder,  or  if  it  so  acts  as  to  reasonably  lead  him  to  be- 
lieve that  it  has  no  claim,  and  the  shares  are  purchased  or  taken 
as  collateral  in  reliance  upon  such  assurance  or  conduct.-' ^^ 

If  a  by-law  of  a  corporation  reserves  a  lien  on  shares  for  debts 
due  from  its  stockholders,  but  provides  that  notice  of  the  lien 
shall  be  given  in  the  certificates  of  stock,  and  the  corporation 
issues  certificates  v/hich  do  not  give  such  notice,  it  waives  any 
lien  it  would  other^vise  have  upon  the  shares  represented  by  such 
certificates,  as  against  transferees  thereof.^** 

And  if  a  corporation,  or  the  officer  whose  duty  it  is  to  re- 

180  Craig  V.  Hesperia  Land  &  Wa-  135  Mass.  132;  Moore  v.  Bank  of 
ter  Co.,  113  Cal.  7,  54  Am.  St.  Rep.  Commerce,  52  Mo.  377;  Des  Moines 
316.  Loan  &  Trust  Co.  v.   Des  Moines 

181  Cecil  Nat.  Bank  v.  Watson-  Nat.  Bank,  97  Iowa,  668;  Oakland 
town  Bank,  105  U.  S.  217,  2  Keen-  County  Savings  Bank  v.  State  Bank 
er's  Cas.  1050;  Lankershim  Ranch  of  Carson  City,  113  Mich.  284,  C7 
Land  &  Water  Co.  v.  Herberger,  Am.  St.  Rep.  463;  Bank  of  Ken- 
82  Cal.  600;  Hodges  v.  Planters'  tucky  v.  Bonnie,  102  Ky.  343. 
Bank,  7  Gill  &  J.  (Md.)  306;  Moore  But  where  the  cashier  of  a  bank 
V.  Bank  of  Commerce,  52  Mo.  377;  wrote  to  a  stockholder  that  the 
Cross  V.  Phenix  Bank,  1  R.  I.  39;  bank  had  no  lien  on  his  shares,  it 
Bank  of  Holly  Springs  v.  Plnson,  was  held  that  a  purchaser  of  the 
58  Miss.  421,  38  Am.  Rep.  330;  St.  stock  twelve  months  later  could 
Paul  Nat.  Bank  v.  Life  Insurance  not  claim  that  the  bank  was  there- 
Clearing  Co.  71  Minn.  123 ;  and  oth-  by  estopped  to  set  up  a  lien  as 
er  cases  in  the  notes  following.  against     him.     Planters'     &     Mer- 

Compare,     however,     Conant    v.  chants'  Mutual  Ins.  Co.  v.   Selma 

Reed,  1  Ohio  St.  298.  Savings  Bank,  63  Ala.  585. 

182  Cecil  Nat.  Bank  v.  Watson-  iss  Bank  of  Holly  Springs  v.  Pin- 
town  Bank,  105  U.  S.  217,  2  Keen-  son,  58  Miss.  421,  38  Am.  Rep.  330; 
er's  Cas.  1050;  Bank  of  Holly  Brinkerhoff-Parris  Trust  &  Savings 
Springs  v.  Pinson,  58  Miss.  421,  38  Co.  v.  Home  Lumber  Co.,  118  Mo. 
Am.  Rep.  330;  Bishop  v.  Globe  Co.,  447. 


§  580  TRANSFER  OF  SHARES.  1771 

ceive  and  register  transfers  of  stock,  recognizes  and  registers  a 
transfer,  the  legal  title  to  the  stock  becomes  vested  in  the  trans- 
feree, and  the  corporation  waives  any  lien  it  may  have  had  for  a 
debt  due  from  the  transferrer.^^*  But  by  permitting  a  transfer 
of  part  of  a  debtor's  stock,  a  corporation  does  not  waive  its  lien 
on  the  remainder.^*® 

In  order  that  a  corporation  may  be  held  to  have  waived  its 
lien,  there  must  be  some  evidence  showing  such  an  intention 
in  fact,  or  else  its  conduct  must  be  such  as  to  estop  it  to  deijy . 
such  an  intention.  As  a  general  rule,  mere  failure  to  as- 
sert a  lien  is  not  evidence  of  a  waiver.^*®  A  corporation 
does  not  waive  its  lien  on  the  shares  of  a  debtor  by  taking 
additional  security  from  him  or  from  a  joint  debtor,^^^  un- 
less it  is  agreed  that  the  new  security  shall  be  in  lieu  of  the 
lien.^*®  Nor  does  a  corporation  waive  its  lien  on  shares  for  a 
debt  due  it  from  the  holder  by  consenting  to  an  assignment  by 
the  holder  for  the  benefit  of  creditors,  "with  no  other  preference 
than  is  or  may  be  authorized  by  law  ;"^**  or  by  failure  to  require 
a  surrender  of  the  certificates  of  stock  at  the  time  of  making  a 
loan  to  a  stockholder.^®" 

A  certificate  of  stock  declaring  that  the  holder  is  entitled  to 
a  certain  number  of  shares  of  stock,  transferable  on  the  books 
of  the  corporation  on  surrender  of  the  certificate,  is  not  a  waiver 
of  the  lien  given  by  a  provision  in  the  charter  of  the  corporation 
that  all  debts  actually  due  to  it  by  a  stockholder  offering  to  trans- 
is*  Cecil  Nat.  Bank  v.  Watson-  of  California,  79  Cal.  323,  12  Am. 
town  Bank,  105  V.  S.  217,  2  Keen-  St.  Rep.  145;  H.  W.  Wright  Lum- 
er's  Cas.  1050;  Presbyterian  Con-  ber  Co.  v.  Hixon,  105  Wis.  153. 
gregation  v.  Carlisle  Bank,  5  Pa.  ist  Union  Bank  of  Georgetown  v. 
St.  345;  Hill  v.  Pine  River  Bank,  Laird,  2  Wheat.  (U.  S.)  390;  Ken- 
45  N.  H.  300;  Downer's  Adm'r  v.  ton  Ins.  Co.  v.  Bowman,  84  Ky. 
Bank  of  Zanesville,  Wright  (Ohio)  430;  German  Nat.  Bank  v.  Ken- 
477;  Chambersburg  Ins.  Co.  v.  tucky  Trust  Co.  (Ky.)  40  S.  W. 
Smith,  11  Pa.  St.  120.  458. 

185  First  Nat.  Bank  of  Hartford  iss  St.  Paul  Nat.  Bank  v.  Life  In- 
V.  Hartford  Life  &  Annuity  Ins.  suranee  Clearing  Co.,  71  Minn.  123. 
Co.,  45  Conn.  22.  isa  Dobbins    v.    Walton,    37    Ga. 

18S  First  Nat.  Bank  of  Hartford    614,  95  Am.  Dec.  371. 
V.  Hartford    Life  &  Annuity  Ins.       iso  Bohmer  v.  City  Bank  of  Rich- 
Co.,  45  Conn.  22;  Jennings  v.  Bank   mond,  77  Va.  445. 
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fer  his  shares  must  be  discharged  before  such  transfer  sbaE  be 
made.*^^  And  a  by-law  of  a  corporation  providing  that  its  stock 
shall  be  transferable  by  delivery  and  indorsement,  the  transfer 
to  be  complete  and  binding  on  the  corporation  only  when  record- 
ed on  its  books,  is  not  a  waiver  of  a  lien  created  by  a  stipulation 
previously  inserted  in  a  certificate  of  stock  to  the  effect  that  the 
stock  will  not  be  transferred  by  the  corporation  until  all  the 
indebtedness  of  the  holder  to  the  corporation  shall  be  paid.^®^ 

A  waiver  by  an  officer  or  employe  of  a  corporation,  or  con- 
duct relied  upon  as  constituting  an  estoppel,  in  order  that  it  may 
be  binding  upon  the  corporation,  must  have  been  within  the 
scope  or  apparent  scope  of  his  authority.^*^ 

§  581.    Enforcement  of  lien. 

(a)  In  general. — When  a  corporation  is  given  a  lien  on  its 
stock  for  debts  due  from  the  stockholders,  and  no  special  remedy 
is  provided  for  enforcement  of  the  same,  it  may  sell  the  stock 
to  satisfy  the  debt  after  notice  to  the  stockholder,  without  bring- 
ing an  action.^**  Or  it  may  proceed  by  attachment,  where  a 
statute  allows  the  attachment  of  stock.^^^     Or  it  may  file  a  biTl 

181  Reese  v.  Bank  of  Commerce,  Where  one  who  takes  a  transfer 

14  Md.  271,  74  Am.  Dec.  536;   Na-  of  bank   stock,   without  notice   of 

tional  Bank  of  Republic  v.  Roches-  any  indebtedness  on  the  part  of 

ter  Tumbler  Co.,  172  Pa.  St.  614.  the  transferrer  to  the  bank,  writes 

A    lien    given    by    statute    to    a  to  the  bank  in  relation  thereto,  the 

bank  on  the  shares  of  its   stock,  reply  of  the  cashier  that  there  is 

to  the  extent  of  any  debt  due  tc  no  indebtedness  will  estop  the  bank 

it  from  the  holders,  is  not  waived  to  afterwards   assert   such  an  in- 

by    a    by-law    providing    that    the  debtedness  and  claim  a  lien  under  a 

holders  of   stocK   desiring  to   sell  statute;  and  it  has  been  held  that 

shall  give  the  bank  an  option  to  this  is  so,  notwitlistanding  the  fact 

purchase,  and  that,   if  it  fails   to  that,  under  a  statutory  provision, 

purchase  at  the  expiration  of  ten  stock,   the  owner  of  which   is  in- 

days'  time,  the  holders   may   sell  debted  to  the  bank,  can  be  trans- 

at  pleasure.     Citizens'  State  Bank  ferred  only  with  the  consent  of  the 

V.    Kalamazoo    County    Bank,    111  directors.     Oakland    County     Sav- 

Mlch.  313.  ings  Bank  v.  State  Bank  of  Carson 

192  Jennings  v.  Bank  of  Califor-  ^'^^'  Al^    ^'''^-    ^^*-    ^'^   ^"'-    ^'• 

nia,  79  Cal.  323,  12  Am.  St.  Rep.  "®P;  *''^-     „  ,  „     ,     „ 

145.   See,  also.  Citizens'  State  Bank  ,      *  ^°i"f  ^f-™®P.  ^^"'^  °'  ^^""y- 

V.    Kalamazoo    County    Bank,    111  Jana,  2  B,and  (Md.)  394.    Compare 

Mich  313  ^^*^    ^-     Farmers'    &    Mechanics' 

Bank,  4  Brewst.  (Pa.)  308. 

"s  Bishop  v.  Globe  Co.,  135  Mass.        ms  Sabin  v.  Bank  of  Woodstock 

132.  21  Vt.  353. 
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in  equity  to  enforce  or  foreclose  its  lien,^®®  unless  it  has  an  ade- 
quate remedy  at  law.^®'' 

When  a  corporation  has  a  lien  on  shares  for  a  debt  of  the 
holder,  it  may  refuse  to  transfer  the  shares  on  its  books,  and  it 
may  set  up  its  lien  in  a  suit  in  equity  to  compel  it  to  make  a 
transfer,  or  in  an  action  to  recover  damages  for  its  refusal  to 
do  so.^"*  It  may  hold  the  whole  of  the  debtor's  stock  until  the 
debt  is  paid,  although  the  debt  is  less  than  the  value  of  the  stock. 
It  cannot  be  compelled  to  appropriate  a  part  and  transfer  the 
rest.i''^ 

It  has  been  held  that,  where  a  corporation  having  a  lien  on 
shares  refuses  to  sell  the  same  to  satisfy  the  debt,  and  sues  the 
executor  or  administrator  of  the  stockholder  to  recover  therefor, 
a  bill  in  equity  may  be  maintained  to  compel  the  corporation  to 
sell  the  stock  and  apply  the  proceeds  to  payment  of  the  debt.^**" 
This,  however,  cannot  be  the  rule,  unless  either  by  charter  or 
statutory  provision,  or  by  agreement,  the  corporation  is  required 
to  enforce  the  lien  before  proceeding  against  the  debtor.  In  the 
absence  of  such  a  provision,  the  corporation  may  clearly  waive 
its  lien,  and  proceed  by  action  against  the  stockholder,  as  in  the 
case  of  any  other  debt.^"^ 

196  In  re  Morrison,  10  N.  B.  R.  ter  Bank,  17  Serg.  &  R.  (Pa.)  285; 

105,  Fed.  Cas.  No.  9,839;   Mechan-  Vansands     v.     Middlesex     County 

ics' Building  &  Loan  Ass'n  V.  King,  Bank,    26    Conn.    144;    i<irst    Nat. 

83  Cal.  440;   Citizens'  State  Bank  Bank  of  Hartford  v.  Hartford  Life 

V.    Kalamazoo     County   Bank,    111  &  Annuity  Ins.  Co.,  45  Conn.  22; 

Mich.  313;   Dorr  v.  Life  Insurance  Bishop  v.  Globe  Co.,  135  Mass.  132; 

Clearing  Co.,  71  Minn.  38,  70  Am.  Lockwood  v.  Mechanics'  Nat.  Bank, 

St.  Rep.  309;   H.  W.  Wright  Lum-  9  R.  I.  308,  11  Am.  Rep.  253;  Jen- 

ber  Co.  v.  Hixon,  105  Wis.  153.  nings  v.  Bank  of  California.  79  Cal. 

lo^Aldine    Mfg.   Co.   v.   Phillips,  323,  12  Am.  St.  Rep.  145;   Stafford 

118  Mich.  162.  v.  Produce  Exchange  Banking  Co., 

198  Brent  v.  Bank  of  Washington,  61  Ohio  St.  160,  76  Am.  St.  Rep. 

10  Pet.  (U.  S.)  596;  Farmers'  Bank  371;   Newberry  v.  Detroit  &  Lake 

of   Maryland    v.     Iglehart,    6    Gill  Superior   Iron  Mfg.   Co.,   17  Mich. 

(Md.)   50;  Reese  v.  Bank  of  Com-  141. 

merce,  14  Md.  271,  74  Am.  Dee.  i9»  Sewall  v.  Lancaster  Bank,  17 
536;  Morgan  v.  Bank  of  North  Serg.  &  R.  (Pa.)  285. 
America,  8  Serg.  &  R.  (Pa.)  73,  11  200  In  re  Farmers'  Bank  of  Mary- 
Am.  Dea  575;  Rogers"  v.  Hunting-  land,  2  Bland  (Md.)  394. 
don  Bank,  12  Serg.  &  R.  (Pa.)  77;  201  Lankershim  Ranch  Land  & 
Grant  v.  Mechanics'  Bank,  15  Serg.  Water  Co.  v.  Herberger,  82  Cal. 
&  R.  (Pa.)  140;  Sewall  v.  Lancas-  600.  And  see  ante,  §  580. 
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(b)  Marshaliiig  assets. — In  a  Kentucky  case  it  was  held  that 
a  charter  provision  giving  a  corporation  a  lien  on  stock  for  a 
debt  due  to  it  from  the  holder  merely  gave  the  corporation,  in  the 
case  of  a  stockholder's  insolvency',  a  preference  similar  to  that 
allowed  to  partnersliij)  creditors  over  individual  creditors.  The 
lien  it  was  said  is  '"'similar  to  the  preference  allowed  to  partner 
sliip  creditors  of  having  their  debts  paid  out  of  the  partnership 
fund  before  the  private  creditors  of  either  of  the  partners  can 
assert  their  claims;  In  the  one  case,  the  preference  is  given  bv 
a  statutorj'  provision,  and  in  the  other  it  grows  out  of  a  well 
established  and  inexorable  rule  of  equity  practice.  *  *  * 
Where  such  preferences  are  claimed  ihc  unsecured  creditors  may 
demand  that  the  assets  shall  be  marshaled,  and  when  the  bank 
shall  have  applied  the  whole  of  the  proceeds  of  the  bank  stock  to 
the  payment  of  their  debts,  equity  demands  that  they  shall  hs 
postponed  until  the  general  creditors  have  been  indemnified 
out  of  the  general  and  unincumbered  estate,  and  when  this  is 
done  the  balance  will  then  be  distributed  pari  passu  among  all 
the  creditors."^"^ 

IV.     Mode  of  Tkansferrinu  Shares;    Registration. 

§  582.  In  general. — Unless  some  particular  mode  is  prescribed 
by  the  charter  of  the  corporation  or  the  general  law,  shares  of 
stock  may  be  transferred  by  delivery  of  the  certificate  with  a  writ- 
ten assignment  thereof  on  the  same,  or  on  a  separate  paper ;  or,  ac- 
cording to  the  better  opinion,  by  mere  delivery  of  the  certificate, 
without  any  written  assignment. 

When  shares  are  transferable  on  the  books  of  the  corporation, 
tney  may  be  transferred  by  delivery  of  the  certificate  with  an  as- 
signment and  power  of  attorney  to  transfer  the  same  on  the  books 
executed  in  blank,  and  any  subsequent  holder  may  till  in  the 
blanks,  and  cause  a  transfer  to  be  registered. 

The  mode  of  transferring  shares  is  determined  by  the  law  of 
the  state  by  which  the  corporation  was  created. 

Registration  of  a  transfer  on  the  books  of  the  corporation  is  not 
necessary  unless  required  by  the  charter  or  general  law,  or  by  an 

202  German  Security  Bank  v.  Jefferson,  10  Bush  (Ky.)  326. 
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authorized  by-law;  but  in  most  jurisdictions  there  is  such  a  re- 
quirement. The  courts  have  not  agreed  as  to  the  effect  of  a  failure 
to  comply  with  such  a  requirement.  The  following  propositions, 
however,  are  supported  by  the  weight  of  authority : 

(1)  An  unregistered  transfer  does  not  pass  the  legal  title,  but 
it  passes  an  equitable  title,  as  between  the  parties,  which  will  pre- 
vail as  against  all  persons  who  seek  to  enforce  a  rignt  acquired 
with  notice  of  the  transfer.  In  some  jurisdictions  it  has  been 
held  that  an  unregistered  transfer  passes  the  legal  title  as  between 
'.yc  partifes. 

(2)  An  unregistered  transfer  does  not  make  the  transreree  a 
stockholder,  or  entitle  him  to  any  rights  as  such  as  against  the 
corporation,  unless  it  has  notice,  and  until  it  receives  notice  it  may 
safely  treat  the  transferrer  as  the  owner  of  the  shares. 

(3)  An  unregistered  transfer  does  not  relieve  the  transferrer 
from  liability  to  creditors  of  the  corporation,  or  make  the  trans- 
feree liable. 

(4)  An  unregistered  transfer  will  not  prevail  as  against  a  bona 
fide  purchaser  or  pledgee  from  the  person  appearing  on  the  books 
as  owner.    It  is  otherwise,  however,  if  he  has  notice  of  the  transfer. 

(5)  There  is  a  direct  conflict  in  the  decisions  as  to  the  effect  of 
an  unregistered  transfer  as  against  subsequent  attaching  or  execu- 
tion creditors  of  the  person  appearing  on  the  books  as  owner : 

(a)  In  some  jurisdictions,  the  creditor  acquires  a  lien  as  against 

the  transferee,  if  the  attachment  or  execution  was  levied 
without  notice  of  the  transfer,  but  not  if  it  was  levied 
with  notice. 

(b)  In  other  jurisdictions,  the  creditor  acquires  no  lien  or  right 

as  against  the  transferee,  even  though  the  levy  was 
made  without  notice  of  the  transfer. 

(c)  In  some  jurisdictions  it  is  held  that  failure  to  register  a 

transfer  is,  like  retention  of  possession  of  a  chattel,  evi- 
dence of  a  secret  trust  or  a  badge  of  fraud,  and  that,  if 
unexplained,   it   renders  the  transfei   fraudulent   and 
void  as  against  the  transferrer's  creditors. 
It  is  not  necessary  to  a  valid  and  complete  transfer  that  a  new 
certificate  of  stock  shall  be  issued  to  the  transferee,  or  that  the 
old  certificate  shall  be  surrendered  to  the  corporation. 
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§  583.    In  the  absence  of  express  provision. 

In  the  absence  of  express  charter  or  statutory  provision  to 
the  contrary,  the  right  to  transfer  shares  may  be  exercised  in 
any  recognized  and  lawful  mode.  At  common  law,  the  delivery 
of  a  stock  certificate  with  a  written  transfer  of  the  same  to  th'j 
purchaser  is  sufficient  to  transfer  the  title  to  the  shares  repre- 
sented thereby.^°^  A  share  of  stock,  being  intangible,  is  not 
susceptible  of  manual  delivery,  but  delivery  of  the  certificate  is 
a  symbolical  delivery  of  the  stock  which  it  represents.^"*  Where, 
as  is  generally  the  case,  shares  are  required  to  be  transferred  on 
the  books  of  the  corporation,  the  assignment  of  the  certificate  is 
generally  accompanied  by  a  written  power  of  attorney  to  maka 
the  transfer,  although  it  seems  that  a  power  of  attorney  is  not 
necessary.^"®  The  assignment  need  not  be  under  seal,^"®  unless 
it  is  expressly  required  by  the  charter  or  general  law,  or  by  an 
authorized  by-law.^"'^ 

Ordinarily  the  transfer  may  be  made  by  indorsing  on  ^;he 


203  Boston  Music  Hall  Ass'n  v. 
Cory,  129  Mass.  435,  2  Smith's  Cas. 
1120,  2  Keener's  Cas.  1093,  1  Cum. 
Cas.  650;  Scott  v.  Pequonnock  Nat. 
Bank,  21  Blatchf.  203,  15  Fed.  494, 

1  Cum.  Cas.  687;  Scripture  v. 
Francestown  Soapstone  Co.,  50  N. 
H.  571,  2  Smith's  Cas.  1122,  1  Cum. 
Cas.  677;  McNeil  v.  Tenth  Nat. 
Bank,  46  N.  Y.  325,  7  Am.  Rep.  341, 

2  Smith's  Cas.  1083,  2  Keener's  Cas. 
1100,  1  Cum.  Cas.  620;  Broadway- 
Bank  V.  McBlrath,  13  N.  J.  Eq.  24, 
2  Keener's  Cas.  1088,  1  Cum.  Cas. 
683;  Reed  v.  Copeland,  50  Conn. 
472,  47  Am.  Rep.  663;  Brown  v. 
San  Francisco  Gaslight  Co.,  58  Cal. 
426;  Brittan  v.  Oakland  Bank  of 
Savings,  124  Cal.  282,  71  Am.  St. 
Rep.  58;  and  other  cases  cited  in 
the  notes  following. 

When  shares  belonging  to  the  es- 
tate of  a  decedent  are  sold  by  his 
executor  or  .administrator,  the  title 
of  the  purchaser  is  complete  when 
the  certificate  has  been  indorsed 
and  delivered.  Brown  v.  San  Fran- 
cisco Gaslight  Co.,  58  Cal.  426. 

As  to  the  necessity  for  surrender 
of  the  old  certificate  and  issue  of  a 


new  certificate  to  the  transferee, 
see  post,  §  592. 

20*  Delivery  of  the  certificate, 
however,  is  not  always  necessary 
to  a  valid  transfer.  See  infra,  this 
section. 

2»5See  post,  §  591(a). 

206  Quiner  v.  Marblehgad  Social 
Ins.  Co.,  10  Mass.  476;  Atkinson  v. 
Atkinson,  8  Allen  (Mass.)  15;  Com- 
mercial Bank  of  Buffalo  v.  Kort- 
right,  22  Wend.  (N.  Y.)  348,  34 
Am.  Dec.  317;  German  Union  Build- 
ing &  Saving  Fund  Ass'n  v.  Send- 
meyer,  50  Pa.  St.  67;  In  re  Tees 
Bottle  Co.,  33  Law  T.  (N.  S.)  834; 
In  re  Tahiti  Cotton  Co.  (Ex  parte 
Sargent)  L.  R.  17  Eq.  273,  43  Law 
J.  Ch.  425. 

207  Bishop  V.  Globe  Co.,  135  Mass. 
132. 

In  England,  the  charters  or  ar- 
ticles of  association  of  corpora- 
tions generally  require  that  trans- 
fers of  stock  shall  be  under  seal. 
See  Societe  Generale  De  Paris  v. 
Tramways  Union  Co.,  14  Q.  B.  Div. 
424;  Societe  Generale  De  Paris  v. 
Walker,  11  App.  Cas.  20;  Hibble- 
white  V.  McMorine,  6  Mees.  &  W. 
200. 
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certificate  of  stock,  or  by  writing  on  a  separate  paper,  an  assign- 
ment and  power  of  attorney  to  a  particular  person,  or  the  as- 
signment and  power  of  attorney  may  be  executed  in  blank.  The 
latter  is  the  usual  mode.  In  such  a  case,  the  certificate  may  be 
transferred  from  hand  to  hand  by  delivery,  like  a  note  indorsed 
in  blank,  and  any  holder  thereof  has  authority  to  fill  in  his  own 
name  as  transferee,  and  his  own  name  or  another's  as  attorney, 
and  cause  the  transfer  to  be  registered  on  the  books  of  the  cov- 
jjoration.^"^  The  right  or  authority  of  the  holder  of  a  certificate 
of  stock  to  fill  up  the  blanlc  assignment  and  power  of  attorney 
is  not  affected  in  any  way  by  the  death  of  the  transferrer.^"* 
In  England,  where  transfers  of  stock  are  generally  required  to  be 
under  seal,  it  has  been  held  that  they  cannot  be  executed  in 
blank,  since  at  common  law  a  deed  cannot  be  executed  in 
blank.^^"     But  it  is  otherwise  where  a  transfer  not  under  seal  is 

208  Kortright  v.  Buffalo  Commer-  Davenport  v.  Gifford,  47  Iowa,  575; 
cial  Bank,  20  Wend.  (N.  Y.)  91;  In  re  Tahiti  Cotton  Co.  (Ex  parte 
Commercial  Bank  of  Buffalo  v.  Sargent)  L.  R.  17  Eq.  273,  43  Law 
Kortright,  22  Wend.  (N.  Y.)  348,  J.  Ch.  425;  In  re  Tees  Bottle  Co., 
34  Am.  Dec.  317;  McNeil  v.  Tenth  33  Law  T.  (N.  S.)  834;  Brittan  v. 
Nat.  Bank,  46  N.  Y.  325,  7  Am.  Oakland  Bank  of  Savings,  124  Gal. 
Rep.  341.  2  Smith's  Cas.  1083,  2  282,  71  Am.  St.  Rep.  58;  Coffey  v. 
Keener's  Cas.  1100,  1  Cum.  Cas.  Coffey,  74  111.  App.  241,  179  111.  283. 
620;  Leavitt  v.  Fisher,  4  Duer  (N.  Where  the  owner  of  stock  exe- 
Y.)  1;  Cutting  v.  Damerel,  88  N.  cutes  a  written  transfer  thereof  to 
Y.  410;  Holbrook  v.  New  Jersey  another,  possession  by  the  latlor 
Zinc  Co.,  57  N.  Y.  616;  Johnson  v.  of  the  certificates,  with  the  blanlv 
Laflin,  5  Dill.  65,  Fed.  Cas.  No.  assignments  and  powers  of  attor- 
7,393,  1  Cum.  Cas.  608;  John-  uey  to  transfer  the  same  on  the 
ston  V.  Laflin,  103  U.  S.  800,  2  books,  signed  by  the  owner,  raises 
Keener's  Cas.  1065;  Bridgeport  a  presumption  that  the  delivery 
Bank  v.  New  York  &  New  Haven  was  valid,  entitling  the  transferee 
R.  Co.,  30  Conn.  231;  Walker  v.  to  the  stock.  Coffey  v.  Coffey,  179 
Detroit  Transit  Ry.  Co.,  47  Mich.  III.  283,  afhrming  74  III.  App.  241. 
338;  Andrev/s  V.Worcester,  Nashua  A  power  of  attorney  signed  in 
&  R.  R.  Co.,  159  Mass.  64;  Taft  v.  blank  is  a  "written  power,"  with- 
Church,  162  Mass.  527;  Pennsyl-  in  the  meaning  of  a  statute  provid- 
vania  R.  Co.'s  Appeal,  86  Pa.  St.  ing  that  shares  of  stock  may  be 
80 ;  German  Union  Building  &  Sav-  transferred  by  delivery  with  a  writ- 
ing Fund  Ass'n  v.  Sendmeyer,  50  ten  power  of  attorney  to  transfer 
Pa.  St.  67;  Prall  v.  Tilt,  28  N.  J.  the  same.  Andrews  v.  Worcester, 
Eq.  479;  Broadway  Bank  v.  McEl-  Nashua  &  R.  R.  Co.,  159  Mass.  €4. 
rath,  13  N.  J.  Eq.  24,  2  Keener's  209  Fraser  v.  City  Council  of 
Cas.  1088,  1  Cum.  Cas.  683;  Mount  Charleston,  11  S.  C.  486;  Leavitt 
Holly,  L.  &  M.  Turnpike  Co.  v.  v.  Fisher,  4  Duer  (N.  Y.)  1. 
Ferree,  17  N.  J.  Eq.  117;  Fraser  Compare,  however.  In  re  Kern's 
V.  City  Council  of  Charleston,  11  Estate,  176  Pa.  St.  373. 
S.   C.    486;     First    Nat.   Bank    of  2i»  Hibblewhite   v.    McMorine,    6 
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valid.^^*  Where  a  seal  is  not  necessary,  a  transfer  in  blank  is 
not  void  because  it  is  under  seal,  for  in  such  a  case  the  seal  will 
be  disregarded  as  mere  surplusage.*^^ 

In  the  absence  of  express  provision  to  the  contrary,  stock  may 
be  transferred  by  delivery  of  a  separate  written  transfer,  with- 
out the  delivery  of  any  certificate.^^* 

By  the  weight  of  authority,  a  valid  gift  of  stock,  either  inter 
vivos  or  causa  mortis^  may  be  made  by  delivery  of  the  certificate 
of  stock,  accompanied  by  words  of  absolute  and  present  gift, 
without  any  written  assignment  or  indorsement.*^*  The  con- 
trary has  been  held  in  some  states,  however,  in  the  case  of  a  gift 
inter  vivos.^^^ 


Mees.  &  W.  200;  Societe  Generale 
De  Paris  v.  Tramways  Union  Co., 
14  Q.  B.  Div.  424;  Societe  Generale 
De  Paris  v.  Walker,  11  App.  Cas. 
20;  Tayler  v.  Great  Indian  Penin- 
sula Ry.  Co.,  4  De  Gex  &  J.  559, 
28  Law  J.  Ch.  709. 

211  In  re  Tees  Bottle  Co.,  33  Law 
T.  (N.  S.)  834;  In  re  Tahiti  Cotton 
Co.  (Ex  parte  Sargent)  L.  R.  17 
Ea.  273,  43  Law  J.  Ch.  425;  In  re 
Barned's  Banking  Co.,  3  Ch.  App. 
105,  37  Law  J.  Ch.  81. 

212  McNeil  V.  Tenth  Nat.  Bank, 
46  N.  Y.  325,  7  Am.  Rep.  341,  2 
Smith's  Cas.  1083,  2  Keener' s  Cas. 
1100,  1  Cum.  Cas.  620;  German 
Union  Building  &  Saving  Fund 
Ass'n  V.  Sendmeyer,  50  Pa.  St.  67; 
Bridgeport  Bank  v.  New  York  & 
New  Haven  R.  Co.,  30  Conn.  231; 
In  re  Barned's  Banking  Co.,  3  Ch. 
App.  105,  37  Law  J.  Ch.  81. 

213  Grymes  v.  Hone,  49  N.  Y.  17, 
10  Am.  Rep.  313;  De  Caumont  v. 
Bogert,  36  Hun  (N.  Y.)  382;  Smith 
V.  Savin,  141  N.  Y.  315. 

Where  a  deed  of  trust  assigned 
stock  standing  in  the  grantor's 
name  on  the  hooks  of  the  corpora- 
tion, and  authorized  the  trustee  to 
transfer  the  same  to  himself  or 
others,  and  the  grantor  delivered 
the  certificates,  it  was  held  that 
the  fact  that  the  assignment  on  the 
certificates  was  not  signed  did  not 
affect  the  operation  of  the  deed, 


although  the  grantor  purposely 
omitted  to  sign,  with  the  secret 
intention  of  retaining  control  of 
the  stock.  Curtis  v.  Crossley,  59 
N.  J.  Eq.  358. 

214  Com.  V.  Crompton,  137  Pa.  St. 
138,  2  Smith's  Cas.  1073;  Brymes 
V.  Hone,  49  N.  Y.  17;  Walsh  v. 
Sexton,  55  Barb.  (N.  Y.)  251;  Ley- 
son  V.  Davis,  17  Mont.  220,  170  U. 
S.  36;  Ridden  v.  Thrall,  125  N.  Y. 
572,  21  Am.  St.  Rep.  758;  Hopkins 
V.  Manchester,  16  R.  I.  663. 

Where  an  indorsement  transfer- 
ring stock  was  made  on  the  certifi- 
cates, reserving  dividends  during 
the  life  of  the  donor,  and  the  cer- 
tificates were  placed  in  an  en- 
velope and  delivered  to  the  donee, 
with  instructions  not  to  open  the 
same  until  the  donor's  death,  there 
being  a  present  intention  to  make 
a  gift  of  the  stock,  it  was  held  that 
there  was  an  executed  gift  of  the 
stock  in  the  lifetime  of  the  donor, 
within  Civ.  Code  Cal.  §  324,  mak- 
ing stock  personal  property,  and 
transferable,  as  between  the  par- 
ties, by  indorsement  and  delivery 
of  the  certificates.  Calkins  v. 
Equitable  Building  &  Loan  Ass'n, 
126  Cal.  531. 

2' 5  Matthews  v.  Hoagland,  48  N. 
J.  Eq.  455,  2  Smith's  uas.  1075; 
Pennington  v.  Glttings,  2  Gill  &  J. 
(Md.)  209;  Baltimore  Retort  &  Fire 
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To  constitute  a  transfer  there  must  be  a  delivery.  A  mere 
agreement  to  assign  shares,  where  the  owner  retains  control,  is 
not  a  transfer,  and  does  not  divest  his  title.*^" 

§  584.     Express  provisions  in  charter,  general  law,  or  by-laws. 

A  particular  mode  of  transferring  shares  of  stock  is  some- 
times prescribed  by  the  cliarter  of.  the  corporation  or  general 
law,  or  by  its  by-laws,  and  compliance  therewith  may  be  neces 
sary  to  render  a  transfer  valid  as  against  the  corporation.  But 
the  fact  that  a  transfer  of  shares  is  not  made  in  the  manner 
prescribed  by  the  charier,  general  law,  or  by-laws  of  the  corpora- 
tion does  not  necessarily  render  it  void  as  between  the  parties. 
Ordinarily  a  transfer  which  is  not  made  in  the  prescribed  mode, 
but  which  would  be  sufficient  at  common  law,  will  convey  at  least 
an  equitable  title  to  the  purchaser,  and  he  will  be  protected  there- 
in by  a  court  of  equity.^' '^ 

A  corporation  may  waive  compliance  with  a  by-law  regulating 
the  mode  of  transferring  stock,  and  it  does  so  if  it  habitually 
allows  transfers  without  compliance  therewith.  Thus,  whero 
the  charter  of  a  corporation  provided  that  its  stock  should  be 
transferred  in  the  manner  prescribed  by  the  directors,  and  a  by- 
law provided  for  a  transfer  by  an  assignment  on  the  company's 
books  signed  by  the  assignor,  but  the  prescribed  method  was 
never  followed,  it  was  held  that  a  transfer  by  an  entry  on  the 
books  not  signed  by  the  .assignor,  in  accordance  with  the  estab- 
li.shed  usage  of  the  company,  was  valid. ^^^ 

The  usual  requirement  as  to  the  mode  of  transferring  shares 

Brick  Co.   v.   Mali,   65   Md.   93,   57  trol  of  the  holder,  but  remains  in 

Am.  Rep.  304.  the  vaults  of  the  corporation  as  at 

216  A  verbal  agreement  between  the  time  of  the  agreement.     Bank 

the   holder   of   stock   and   sureties  of  Atchison  County  v.  Durfee,  118 

on  notes  given  by  him,  that  he  is  Mo.  431,  40  Am.  St.  Rep.  396. 

^atlris'^oVarars^cVi^rtX-  -'^1'%  ^en^ct^r^    ^2^7" 

demnify  them  against  the  payment  ^l^.^^i'^J^  j^-^'o.  '.^l^rZl 

of  the  notes,  is  neither  a  legal  nor  „„  j^      .„^ 

an    equitable    assignment    of    the 

stock,  where  there  is  no  delivery  ais  Richmondville    Mfg.    Co.    v. 

of  the  stock,  and  it  does  not  pass  Prall,  9  Conn.  487.    See,  also,  post, 

from  under  the  dominion  and  con-  §§  587(h),  591(a). 
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is  that  they  shall  be  transferable  only  on  the  books  of  the  cor- 
poration. This  requirement  and  the  effect  of  unregistered 
transfers  are  considered  at  length  in  subsequent  sections. 

Eecording  or  filing  transfer  in  public  office. — In  Arkansas,  and 
perhaps  in  other  jurisdictions,  it  is  expressly  provided  by  statute 
that,  on  the  transfer 'of  stock  in  any  corporation,  a  certificate 
of  such  transfer  shall  be  deposited  for  record  with  the  county 
clerk,  and  that  "rio  transfer  of  stock  shall  be  valid  as  against 
any  creditor  of  such  stockholder  until  such  certificate  shall  have 
been  so  deposited."* 

What  law  governs  mode  of  transfer. — The  mode  of  transferring 
shares  of  stock,  and  the  validity  of  transfers,  are  determined  by 
the  laws  of  the  state  by  which  the  corporation  was  created,  and 
in  which  it  has  its  domicile,  f 

§  585.    Transfer  on  the  books  of  the  corporation. 

Registration  of  a  transfer  of  shares  on  the  books  of  the  cor- 
poration is  not  necessary  to  the  validity  of  the  transfer,  or  the 
substitution  of  the  transferee  for  the  transferrer  as  a  stock- 
holder, either  as  between  the  parties  themselves,  or  as  against 
the  corporation  or  its  creditors,  or  as  against  a  subsequent  attach- 
ing creditor  of  the  transferrer,  unless  such  a  formality  is  ex- 

*Under  this  statute  a  transfer,  the  benefit  of  the  taxing  authori- 
when  no  certificate  thereof  has  ties,  or  those  interested  in  or  deal- 
been  deposited  for  record  with  the  ing  with  the  corporation,  and  who 
county  clerk,  is  not  good  as  against  may  be  entitled  to  proceed  against 
a  purchaser  at  an  execution  sale  the  stockholders  in  case  of  its  in- 
upon  a  judgment  against  the  trans-  solvency,  for  which  purposes  a 
ferrer,  although  he  may  have  ac-  pledgee  is  not  a  stockholder.  Mu- 
tual notice  of  the  transfer.  Fahr-  sury  v.  Arkansas  Nat.  Bank,  93 
ney  v.  Kelly,  102  Fed.  403.  Fed.  603,  35  C.  C.  A.  476,  reversing 

But   it  has   been  held   that  the  87  Fed.  381;  Batesville  Tel.  Co.  v. 

statute  is  not  Intended  to  apply  to  Myer-Schmidt  Grocer  Co.,  68  Ark. 

cases  in  which  stock  is  pledged  as  115. 
security  for  a  debt  by  simple  in- 
dorsement and  delivery  of  a  stock       tMasiry  v.  Arkansas  Nat.  Bank, 

certificate,  but  applies  only  where  87  Fed.  381,  93  Fed.  603,  35  C.  C.  A. 

the  stockholder  parts  with  his  en-  476.     And  see  ante,  S  562,  and  cases 

tire  legal  and  equitable  title  by  an  there     cited.     Compare,     however, 

absolute  sale,— the  purpose  of  the  Lowndes  v.  Cooch,  87  Md    478    40 

statute  being  to  afford  a  record  for  L.  R.  A.  380 
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ppesBsly  requiued  by  or  under  the  charter  of  the  .coriporatrcm  or 
some  general  law,  or  hj  a  valid  by-law  of  iJie  corposration.^^^ 

frequently,  however,  the  chanter  of  a  corporation  or  the 
general  law  nndcr  which  it  is  formed  expressly  provides  that  its 
shares  shall  be  transferable  only  on  the  books  of  the  corporation 
in  such  mianner  as  the  articles  of  association  or  by-larws  may 
prescribe.  There  is  such  a  provision  in  the  act  of  congress  re- 
lating to  national  banks,  and  in  the  general  corporation  laws  of 
most  of  the  states.  The  purpose  of  such  a  requirement  is  to  be 
taken  into  consideration  in  construing  it,  and  in  determining  the 
effect  of  a  failure  to  comply  therewith.  All  the  courts  agTee  that 
such  a  requirement  is  intended  for  the  protection  of  the  corpora- 
tion, 90  that  it  may  have  the  means  of  knowing  at  any  time  wiio 
are  its  stockholders,  and  as  such  entitled  to  receive  dividends, 
vote  at  'Corporate  meetings,  and  otherwise  participate  in  the 
management  of  the  corporation,  and  so  that  it  may  take  ad- 
vantage of  charter  or  statutory  provisions  giving  a  lien  on  shares 
for  debts  due  to  it  from  stockliolders,  or  a;cquire  such  a  lien  by 
contract  with  stockholders.  A  requirement  of  registration  of 
transfers,  therefore,  must,  according  to  all  the  decisions,  be 
given  such  e-ffect  as  is  necessary  to  accomplish  this  purpose.  I* 
follows  that  an  uni^egistered  transfer  is  of  no  teffect  whatevei 
as, against  the  corporation  unless  it  has  notice  thereof. 

Such  a  requirement,  at  least  if  the  provision  for  registra- 
tion is  in  the  charter  of  the  corporation,  or  in  a  general  statute, 
is  also  intended,  according  to  the  weight  of  authority,  for  the 
benefit  and  protection  of  persons  who  may  deal  with  the  cor- 
poration and  become  its  creditors,  so  that  they  may  know  who 
are  stackhalders,  and  as  such  liable  to  its  creditors.  And  where 
the  requirement  is  construed  as  having  this  object,  as  well  as 
the  protection  of  the  corporation,  an  unregistered  transfer  does 
not  relieve  the  transferrer  from  liability  to  creditors. 

Such  a  requirement  is  also  intended  for  the  benefit  and  pro- 

219  Boston  Music  Hall  AsS'n  v.  Gas.  65D-;  Bates  v.  AirdroscBggin  & 
Gory,  129  Mass.  435,  2  Smith's  Gas.  Kenaebec  R.  Co.,  49  Me.  491;  Sayles 
112G,  2  Keener's  Gas.  1093,  1  Cum.    v.  Bates,  15  R.  I.  342. 
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lection  of  persons  who  may  purchase  or  take  a  pledge  of  the 
fcliares  of  the  corporation,  so  that  they  may  have  the  means  of 
ascertaining  whether  a  person  offering  to  sell  or  pledge  shares 
is  the  owner  of  them.  And  an  unregistered  transfer  is  there- 
fore ineffectual  as  against  a  bona  fide  purchaser  or  pledgee 
from  one  who  appears  as  owner  on  the  books  of  the  corporation, 
if  he  has  no  notice  of  the  transfer. 

By-laws. — As  was  stated  in  a  former  section,  a  corporation 
has  no  power  to  adopt  by-laws  restricting  the  right  of  stockhold- 
ers to  transfer  their  shares,  unless  authority  to  do  so  is  con= 
ferred  upon  it  by  its  charter  or  the  general  law.^^"  Express 
legislative  authority  is  necessary,  therefore,  to  enable  a  corpora- 
tion to  adopt  a  valid  by-law  providing  that  shares  shall  not  be 
transferable  except  by  registration  upon  its  books,  which  will 
prevent  a  transfer  without  registration  from  passing  the  legal 
title.2'" 

§  586.    Effect  of  unregistered  transfer  as  between  the  parties. 

In  most  jurisdictions,  the  courts  have  held  that  a  provision 
in  the  charter  of  a  corporation  or  the  general  law,  but  not  in  a 
mere  by-law  not  expressly  authorized  by  the  charter  or  gen- 
eral law,^^^  that  the  stock  of  the  corporation  shall  be  transfer- 
able only  on  the  books  of  the  corporation,  renders  registration  of 
a  transfer  on  the  books  of  the  corporation,  or,  at  the  least,  a  de- 
mand of  registration  and  deposit  of  the  transfer  for  such  piir- 
pose,  absolutely  essential  to  pass  the  legal  title  to  the  stock. 
But  it  is  well  settled,  even  in  these  jurisdictions,  that  an  im- 
registered  transfer  gives  the  transferee  a  perfect  equitable  title 
as  between  him  and  the  transferrer,  or  any  person  standing  in 
the  shoes  of  the  transferrer.^^s     «j^  seems  too  clear  for  argu- 

220  Ante,  §  560.  223  United  States:     Union  Bank 

221  Sargent  v.  Essex  Marine  Ry.  of  Georgetown  v.  Laird  2  Wheat 
Corp.,  9  Pick.  (Mass.)  202;  Driscoll  (U.  S.)  390;  Black  v.  Zacharie,  3 
V.  West,  Bradley  &  Cary  Mfg.  Co.,  How.  (U.  S.)  483,  1  Cum.  Cas.  671; 
59  N.  Y.  96.  Brown  v.  Adams.  5  Biss.  181,  Fed. 

222  Dickinson  v.  Central  Nat.  Cas.  No.  1,986;  Johnson  v.  Laflln 
Bank,  129  Mass.  279,  37  Am.  Rep.  5  Dill.  65,  Fed.  Cas.  No.  7,393,  1 
^^^-  Cum.  Cas.  608;  Johnston  v.  Laflin, 
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ment,"  said  the  'New  Hampshire  court,  "that  the  ownership  of 
the  shares  passes  from  the  seller  to  the  buyer  by  force  of  thvT 
contract  of  sale,  and  not  by  operation  of  law ;  and  if  that  be  so, 
the  buyer's  title,  so  far  as  the  seller  is  concerned,  attaches  the 
moment  this  contract  is  fully  consummated  between  them. 
This  kind  of  property,  being  an  intangible  right,  somewhat  akin 
to  the  right  to  receive  money  due  upon  a  bond  or  other  chose  in 
action,  is  incapable  of  actual  manual  delivery.  All  the  seller 
can  do,  that  corresponds  at  all  to  the  delivery  of  personal  chat- 
tels in  other  eases  of  sale,  is,  to  hand  ever  to  the  buyer  his  eer 


103  U.  S.  800,  2  Keener's  Cas.  1065; 
Becher  v.  Wells  Flouring  Mill  Co., 
1  McCrary,  62,  1  Fed.  276;  Conti- 
nental Nat.  Bank  v.  Eliot  Nat. 
Bank,  7  Fed.  369,  2  Smith's  Cas. 
1136;  Scott  V.  Pequonnock  Nat. 
Bank,  21  Blatchf.  203,  15  Fed.  494, 
1  Cum.  Caa.  687;  Hotchkiss  &  Up- 
son Co.  V.  Union  Nat.  Bank.  37  U. 
S.  App.  86,  68  Fed.  76,  2  Smith's 
Cas.  1127 ;  Masury  v.  Arkansas  Nat. 
Bank,  93  Fed.  603,  35  C.  C.  A.  473, 
reversing  87  Fed.  381;  Hubbard  v. 
Manhattan  Trust  Co.  (C.  C.  A.)  87 
Fed.  51. 

Alabama:  Planters' &  Merchants' 
Mutual  Ins.  Co.  v.  Selma  Savings 
Bank,  63  Ala.  585. 

Calilornia:  Weston  v.  Bear  Riv- 
er &  Auburn  Water  &  Mining  Co., 
5  Cal.  186;  Id.,  6  Cal.  429;  Naglee 
v.  Pacific  Wharf  Co.,  20  Cal.  529; 
Jennings  v.  Bank  of  California,  79 
Cal.  223,  12  Am.  St.  Rep.  145; 
Spreckels  v.  Nevada  Bank,  113  Cal. 
272,  54  Am.  St.  Rep.  348;  People 
V.  Elmore,  35  Cal.  653;  Parrott  v. 
Byers,  40  Cal.  614. 

Colorado:  First  Nat.  Bank  of 
Longmont  v.  Hastings,  7  Colo.  App. 
129;  Conway  v.  John,  14  Colo.  30. 

Connecticut:  Colt  v.  Ives,  31 
Conn.  25,  81  Am.  Dec.  161;  Reed 
V.  Copeland,  50  Conn.  472,  47  Am. 
Rep.  663. 

Delaware:  Allen  v.  Stewart,  7 
Del.  Ch.  287. 

District  of  Columbia:  Scanlan 
v.  Snow,  2  App.  D.  C.  137. 

Georgia :  Guarantee  Co.  of  North 
America  v.  East  Rome  Town  Co., 


96  Ga.  511,  51  Am.  St.  Rep.  150, 
Bates-Parley  Savings  Bank  v.  Dig 
mukes,  107  Ga.  212. 

Illinois :  People's  Bank  of  Bloom, 
ington  V.  Gridley,  91  111.  457;  Kel 
logg  V.  Stockwell,  75  III.  68. 

Indiana:  Coleman  v.  Spencer,  5 
Blackf.  197;  State  v.  First  Nat. 
Bank  of  Jeffersonville,  89  Ind.  302 ; 
Bruce  v.  Smith,  44  Ind.  1. 

Iowa:  Fort  Madison  Lumber 
Co.  V.  Batavian  Bank,  71  Iowa,  270, 
60  Am.  Rep.  789,  2  Smith's  Cas. 
1131. 

Kansas:  Topeka  Mfg.  Co.  v. 
Hale,  39  Kan.  23;  Plumb  v.  Bank 
of  Enterprise,  48  Kan.  484. 

Kentucky:  Bank  of  America  v. 
McNeil,  10  Bush,  54. 

Maryland:  Baltimore  City  Pas- 
senger Ry.  Co.  V.  Sewell,  35  Md. 
238,  6  Am.  Rep.  402;  Victor  G. 
Bloede  Co.  v.  Bloede,  84  Md.  129, 
57  Am.  St.  Rep.  373;  Gemmell  v. 
Davis,  75  Md.  546,  32  Am.  St.  Rep. 
412;  Noble  v.  Turner,  69  Md.  519; 
Baltimore  Retort  &  Fire  Brick  Co. 
V.  Mali,  65  Md.  96,  57  Am.  Rep. 
304;  Swift  v.  Smith,  65  Md.  428, 
57  Am.  Rep.  336. 

Massachusetts:  Fisher  v.  Essex 
Bank,  5  Gray,  373,  2  Keener's  Cas. 
1080,  1  Curii.  Cas.  664;  Dickinson 
v.  Central  Nat.  Bank,  3  29  Mass. 
279,  37  Am.  Rep.  HSl;  Brown  v. 
Smith,  122  Mass.  589;  Fitchburg 
Savings  Bank  v.  Torrey,  134  Mass. 
239. 

Minnesota:  Lund  v.  Wheaton 
Roller  Mill  Co.,  50  Minn.  36,  36 
Am.    St.   Rep.    623;    Nicollet   Nat. 
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tificate,  with  a  sufficient  assignment  by  deed  or  otherwise  to 
entitle  him  to  a  transfer  of  the  shares  on  the  books  of  the  «oni- 
panj.  When  the  seller  has  done  this,  his  power  and  duty  in 
the  matter  are  ended,'  and  it  is  at  the  option  of  the  purehaser 
whether  the  transfer  shall  be  recorded  or  not.  If  the  purchaser 
omits  to  have  the  record  made,  he  can  claim  no  r-ights  as  a  mem- 
ber of  the  oorporation ;  and  he  also  incurs  the  further  risk  of 
having  his  title  defeated  by  a  subsequent  attachment  or  sale 
to  a  iona  fide  purchaser.  It  is  difficult  to  see  any  substantial 
difference  between  tlie  position  of  this  plaintiff  after  the  sale 
and  assignment  of  the  shares  to  him  by  the  owner  and  bsfoje  a 
transfer  was  made  on  the  books,  and  that  of  the  grantee  in  a 
deed  of  land  before  his  deed  is  recorded.  In  both  eases  the 
seller  has  parted  with  his  title,  and,  as  to  him,  the  buyer  has  ac- 
quired it.  It  is  only  tliird  persone  in  either  ease  whose  rights  or 
interests  are  affected  by  the  omission.  In  the  case  of  an  un- 
recorded deed,  the  grantor  continues  to  be  clothed  with  evidence 
of  ownership  after  the  conveyance,  very  similar  to  that  which 
remains  with  the  seller  of  shares  before  the  transfer  has  been 
entered  on  the  books.     The  record  shows  that  he  is  stiU  the 

Bank  v.  City  Bank,   38  Minn.  85,  Oliio:      Karpold   v.    Stobart,    4fi 

8   Am.   St.  Rep.   643;    Baldwin   v.  Ohio  St.  397,  15  Am.  St.  Rep.  618. 

Canfleld,  26  Minn.  43,   61;    Prince  Rhode  Island:     Lippitt  v.  Am«rl- 

Investment  Co.  v.  St.  Paul  &  Sioux  can  Wood  Paper  Co.,  15  R.  I.  141, 

City  Land  Co.,  68  Minn.  121.  2  Am.  St.  Rep.  886,  2  Keen^r's  -Cas. 

Missouri:    Wilson  v.  St.  Louis  &  1095. 

San  Francisco  Ry.  Co.,  108  Mo.  588,  Texas:     Tombler  v.  Palestine  Ice 

32   Am.    St.    Rep.    624;    St    Louis  Co.,  17  Tex.  Civ.  App.  596. 

Stoneware  Co.  v.  Partridge,  8  Mo.  Vermont:       Sabin    v.    Bank    of 

App.  580.  Woodstock,  21  Vt.  353;  Cheever  v. 

Nevada:      Bercieli    v.    Marye,    9  '^Sf,?'"'  ^^  Vt.  €6. 

Nev.  312;     State    v.    Pettineli,   10  „..    '^f;°°^''^=      ^^   ^^   Murphy,    51 

Nev.  141.  ^?;J^^-  ^ 

ivT         TT          I..           T,  i^  .  ,  Although  the  vendor  of  stock  is 

N^^hl  2^'?w«n'^^i    r'^"^«?M   Z'  ^t'"  ^he  legal  owner,  where  there 

?|^   i?At   <5T«i     .?«'cf^-^;  ^-  ^^^  *«en  no  surrender  of  the  cer- 

413   13  Am   St.  Rep.  578;  Scripture  tiflcate  and  transfer  on  the  books 

N    H  T71     2'^n,H°l!^f  r?^  ?^99  ^?    "^  '^^  company,  he  is  not  the  equi- 

savings  Bank  v.  Marshall,  68  N.  k  f^^Z\ZifJlTl^jL^ZZtl 

'     .,  _  ,  nant  only  to  the  beneficial  owner- 

North  Dakota:    In  re  Argus  Print-  ship  of  stock.     Scanlan  v.   Snow, 

ing  Co.,  1  N.  D.  435.  2  App.  D.  C.  137. 
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owner  of  the  land,,  when  iai  fact  he  is  not;,  and,  so-  far  as  any  in 
terest  a  creditor  can  have  in  the  matter  is  coneemed,  the  same  is 
precisely  true  in  the  case  of  shares  in  a  corporation  sold  but  not 
transferred  on  the  books.  The  statutes  which  we  hold  require 
the  transfer  of  shares  to  be  entered  on  the  books  of  the  corpora- 
tion kept  for  that  purpose,  are  certainly  no  more  explicit  and 
absolute  than  that  which  requires  the  recording  of  deeds.  The 
object  of  the  law,  so  far  a-s  creditors  are  concerned,  is  the  same 
in  both  cases.  As  between  the  parties  the  title  passes  by  con- 
tract and-  not  by  the  record  in  both  cases  alike.^"^^* 

In  some  jurisdictions,  however,  the  courts  h-ave  construed 
such  provisions  as  intended  merely  for  the  protection  of  the 
corporation,  so  that  it  may  know  who  are  its  stockholders,  and 
as  such  entitled  to  receive  dividends,  vote  at  corporate  elections, 
etc.,  and  for  the  protection  of  bona  fide  purchasers  of  shares, 
and  have  held,  therefore,  that  an  unregistered  transfer  of  shares 
passes  the  legal  title,  and  not  merely  an  equitable  title,  as  be- 
tween the  transferrer  and  transferee,  although,  as  against  the 
corporation  and  bona  fide  purchasers,  it  passes  an  equitable 
title  only.22B 

Dividends. — Since  an  unregistered  transfer  is  good  as  between 
the  parties,  whether  it  be  regarded  as  passing  the  legal  title  to 
the  shares,  or  merely  an  equitable  title,  as  between  them,  the 

22*  Scripture      v.      Francestown  Y.)    218;    Leitch   v.   Wells,    48   N. 

Soa^pstone    Co.,  50    N.   H.    571,   2  Y.   585;    Johnson  v.  UnderhlU,   52 

Smith's  Gas.  1122,  1  Cum.  Cas.  677.  N.  Y.  203 ;  Broadway  Bank  v.  Mc- 

Blrath,  13  N.  J.  Bq.  24,  2  Keener's 

225  Bank  of  titica  v.  Smalley,  2  Cas.  1088,  1  Cum.  Cas.  683;  Dela- 

Cow.  (N.  Y.)  770,  14  Am.  Dec.  526;  ware   &  Atlantic  R.   Co.  v.   Irick, 

Conunereial    Bank    of    Buffalo   v.  23  N.  J.  Law,  321;  Mandlebaum  v. 

KortrlgM,  22  Wend.    (N.  Y.)   348,  North    American     Mining     Co.,    4 

34  Am.  Dec.  ai7;   Isham  v.  Buck-  Mich.   465,  2  Gum.  Cas.  159;    Mc- 

ingham,   49  N.  Y.  216;    McNeil  v.  Lean  v.  Charles  Wright  Medicine 

Tenth  Nat.  Bank,  46  N.  Y.  325,  7  Co.,    96    Mich.    479;    Duke   v.    Ca- 

Am.  Rep.  341,  2  Smith's  Cas.  1083,  hawba  Navigation  Co.,  10  Ala.  82, 

2  KTeener's  Cas.  1100,  1  Cum.  Cas.  44  Am.  Dec.  472;  Hubbard  v.  Bank 

620;  Robinson  V.  National  Bank  of  of    United    States,   5    Hunt,   Mer. 

New  Berne,,  95  N.  T.  637,.  2  Keen-  Mag.  75,  Fed.  Cas.  No.  6,815;  Ross 

er's  Cas.  1069,  2  Cum.  Cas.  157;  v.  Southwestern  R.  Co.,  53  Ga.  514; 

Grymes  v.  Hane,^  49  N_  Y.  17,  10  Parker   v.    Bethel    Hotel    Co.,    96 

Am.   Rep.    313 ;     Callanan  v.    Ed-  Tenn.  252.    See,  also,  Wilson  v.  St. 

wards,  32"  N.  T.  483 ;   De  Comeau  Louis   &    San   Francisco   Ry.    Co., 

V.  Guild  Farm  OH  Co.,  3  Daly  (N  108  Mo.  588,  32  Am.  St.  Rep.  624. 
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transferee,  in  the  absence  of  agreemaat  to  the  contrary,  is  en- 
titled to  all  dividends  declared  after  the  transfer.  If  the  cor- 
poration has  notice  of  the  transfer,  and  afterwards  pays  ^vi- 
dends  to  the  transferrer,  he  may  hold  it  liable.^^^  If  it  does  so 
without  notice  of  the  transfer,  it  incurs  no  liability,^^''  but  the 
transferee,  of  course,  may  recover  the  same  from  the  transferrer 
in  an  action  for  money  had  and  received. 

Remedies  of  transferrer  against  transferee. — The  transferrer 
may  maintain  a  bill  in  equity  to  compel  the  transferee  to  reg- 
ister the  transfer,  or  to  pay  calls  made,  or  to  indemnify  him 
against  any  liability  for  future  calls  or  to  creditors.^^® 

If  the  transferrer  is  held  liable  to  the  corporation  or  its 
creditors  for  calls  or  under  a  statute  imposing  individual  lia- 
bility to  creditors,  because  of  the  transfer  being  unregistered, 
he  may  maintain  an  action  against  the  transferee  to  recover  the 
amount  paid,  for  as  between  them  the  liability  is  the  trans- 
feree's.^^® 

Estoppel  in  case  of  unauthorized  transfer  hy  person  clothed  with 
apparent  title. — Where  the  owner  of  stock,  by  a  transfer  of  the 
same  or  otherwise,  has  clothed  another  with  the  apparent  title  to 
stock,  or  apparent  authority  to  transfer  the  same,  so  as  to  be  es- 
topped to  deny  the  other's  title  or  authority  as  against  a  bona 
fide  purchaser  or  pledgee  from  him  in  reliance  on  his  "apparent 

220  Ante,  §  525(c)(3).  held  liable  to  assessments  for  un- 

227  T^  paid  calls,  or  under  a  statute  im- 
posing an  additional  liability  upon 

22S  Wynne  v.  Price,  3  De  Gex  &  stoclibolders,    after    the    transfer, 

S.  310,  13  Jur.  295;  Walker  v.  Bart-  because    of    failure    to    have    the 

lett,  18  C.  B.  845,  2  Jur.    (N.   S.)  transfer  registered,  he  is  entitled 

643;   Bvans  v.  Wood,  L.  R.  5  Eq.  to    recover    from    the    transferee. 

9;  Hawkins  v.  Maltby,  4  Ch.  App.  Kellogg   v.    Stockwell,    75   111.    68; 

200;  Bowring  v.  Shepherd,  L.  R.  6  Johnson  v.  Underbill,  52  N.  T.  203; 

Q-  B.  309.  Gordon  v.  Parker,  10  La.  56;  Liqui- 

229  Wynne  v.  Price,  3  De  Gex  &  ^^'^  °^  Clinton   &   Port  Hudson 

S.    310,    13    Jur.    295;    Kellock    v  ?'  ^°-  ■*"•  Eason,  14  La.  Ann.  816; 

Enthoven,  L.  R.  9  Q.B.241;  Joseph  i.°f^  "^-  ^utzler  (Md.)  3  Atl.  891; 

V.    Holroyd,    22    Wkly.    Rep     614-  ^rinkley  v.  Hambleton,  67  Md.  169. 

Kellogg  V.    Stockwell,    75    lil.    68;  ^*  ^^^  ^®  otherwise,  of  course, 

Johnson  v.  Underbill   52  N  Y   203  "'I'^^r  a  special  agreement  between 

„„           X        .             „         '        '  ^'^^    parties.    Treadway   v.   John- 

Yvaen  a  transferrer  of  shares  is  son,  33  Mo.  App.  122. 
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title  or  authority,  the  fact  that  the  transfer  to  the  latter  is  not 
registered  on  the  books  of  the  corporation  is  immaterial.^^" 

Effect  of  unregistered  transfer  as  against  equities  of  third  per- 
sons.— Registration  of  a  transfer  is  not  necessary  to  give  the 
transferee  title,  legal  or  equitable,  according  to  the  doctrine  in 
the  particular  state,  as  against  mere  equities  of  third  persons 
of  which  he  has  no  notice  at  the  time  of  the  transfer.^^^ 

Bankruptcy  or  assignment  by  the  transferrer. — Since  an  un- 
registered transfer  is  good  as  between  the  parties,  and  since  an 
assignee  in  banlcruptcy  or  for  the  benefit  of  creditors  stands  in 
the  shoes  of  the  bankrupt  or  assignor,  a  bona  fide  unregistered 
transfer  of  stock  will  prevail  as  against  a  subsequent  assign- 
ment by  the  transferrer  for  the  benefit  of  creditors,  or  a  subse- 
quent assignee  in  bankruptcy  or  insolvency  proceedings.^^^ 

5  587.    Effect  of  unregistered  transfer  as  against  the  corporation. 

(a)  In  general. — When  there  is  a  valid  provision  in  the  char- 
ter, general  law,  or  by-laws  of  a  corporation  that  its  shares  shall 
be  transferable  only  on  the  books,  a  transfer  must  be  registered, 
or,  at  the  least,  notice  thereof  given  to  the  corporation  for  the 
purpose  of  registration,  in  the  absence  of  a  waiver  or  estoppel, 
before  the  transferee  can  acquire  any  rights  as  against  the  cor- 
poration other  than  the  right  to  have  the  transfer  registered,  or 
incur  any  liability,  and  before  the  transferrer  can  be  relieved 
from  liability  to  the  corporation.  This  is  true  in  all  jurisdic- 
tions, whether  it  is  held  that  an  unregistered  transfer  passes 
the  legal  title,  or  merely  an  equitable  title,  as  between  the  trans- 
ferrer and  transferee.^^^ 

asootis  V.  Gardner,  105  111.  436;  Humble   v.   Langston,   7   Mees.    & 

post,  §  595.  W.    517;    Midland   Great   Western 

231  Winter  v.  Montgomery  Gas-  Ry.  Co.  v.  Gordon,  16  Mees.  &  W. 
Light  Co.,  89  Ala.  544,  2  Cum.  Cas.  804;  Union  Bank  of  Georgetown  v. 
163;  post,  §  600.  Laird,  2  y/heat.  (U.S.)  390;  Beclier 

232  Dickinson  v.  Central  Nat.  v.  Wells  Flouring  Mill  Co.,  1  Mc- 
Bank,  129  Mass.  279,  37  Am.  Rep.  Crary,  62,  1  Fed.  276;  People  v. 
351;  Sibley  v.  Quinsigamond  Nat.  Robinson,  64  Cal.373;  Marlborough 
Bank,  133  Mass.  515;  Blouin  v.  Mfg.  Co.  v.  Smith,  2  Conn.  579; 
Hart,  30  La.  Ann.  714.  Dane  v.  Young,  61  Me.  160;   Ber- 

233  London  &  Brighton  Ry.  Co.  cich  v.  Marye,  9  Nev.  312 ;  Bris- 
V;   Fairclough,   2   Man.   &  G.   674;  bane  v.  Delaware,  Lackawanna  & 
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(b)  Payment  of  dividends  or  distribution  of  assets. — ^It  follows 
that,  until  transfers  are  reg^tered,,  orj  at  the  least,,  until  the 
corporation  has  motidce  thjaceofy  th-e  persons  appearing  on  the 
books,  of  the  corporation  as  stockholders  may  safelj  be  treated 
as  such  in  the  payment  of  dividieiids,"^*  and  in  the  distrihmtiou 
of  assets  upon  a  dissoiution  of  the  corporation.  ^^^ 

(c)  Eight  to  v-ote. — Registration,  of  transfers,,  when  required, 
or  demand  for  registration,  is  also  necessary  to  entitLe;  the  trans- 
feree to  vote  at  corporate  meetings,  and  to  deprive  the  trans- 
ferrers of  their  right  to  vote.^*® 

(d)  Q,Tialification  for  office- — ^And  it  is  necessary  to  entitle  the 
tran'sferee  to  hold  oflce  as  a  director  or  other  officer  of  the  eop- 
poratiom,  where  status  as  a  stockholder  is  made  necessary  to  the 
qualificatioin  of  officers.*®^ 

(e)  Liability  for  calls. — It  is  also  necessary  to  relieve  the 
transferrer  from  liability  for  calls  upon  the  stock,  or  to  ren- 
der the  transferee  liable,^^  unless  the  requirement  of  registra- 
tion is  waived,  as  it  may  be.^^* 

(f)  lien  of  corporation — Eights  as  a  creditor. — Kegistration 
of  a  transfer,  or,  at  the  least,  notiee  of  the  transfer,  is  neces- 
sary to  prevent  the  corporation  from  acquiring  a  lien  on  the 
shares  for  debts  of  the  transferrer,  when  a  lien  is  given  by  the 
charter  or  general  law,  or  to  prevent  it  from  acquiring  such  a 

W.  R.  Co.,  94  N.  ¥.  2.04;  Spelling-       zar  In  re  Argus  Printing  Co.,  1  N. 

ton  V.  Howland,  53  N.  Y.  371.  D.  4a5,  M  Am.  St.  Rep.  639. 

23*  Brisbane  v.  Delaware,  Lacka-        23s  London   &   Brighton   Ry.   Co. 

■wanna  &  W.  R.  Ca,  94  N.  Y.  204;  v.   Falrclough,   2  Mam.   &  G.   634; 

Cleveland  &   Mahoning  R.   Co.   v.  Humble   v.    Langston,    7    Mees.    & 

Robbins,  35  Ohio  St.  483;  Bank  of  W.    517;    Midland   Great   WesSerm 

Commerce's  Appeal,  73  Pa.  St.  59;  Ry.  Co.  v.  Gordon,  16  Mees.  &  W. 

Guarantee  Co.  of  North  America  v.  804;  MaTl-baro*igh  Mfg.  Co.v.  Smith, 

East  Rome  Town  Co.,  96  Ga.  511,  2   Conn.   579;    Dane  v.   Young,  61 

51    Am.    St.    Rep.    150.      Ante,   §  Me.  160;  Visalia  &  Tulare  R.  Co. 

525(c)(3).  V.  Hyde,  110  Cal.  682,  52  Am.  St. 

235  Bank  of  Commerce's  Appeal,  Rep.  136;   Shellington  v.  Howlamd, 
73  Pa.  St.  59.  53  N.  Y.  371;    Worrall  v.  Jmdson, 

236  People  V.   Robinson,   64  Cal.  5  Barb.  (N.  Y.)  210. 

373;    In  re  Argus  Printing  Co.,   1  »»9  Upton    v.    Burnham,  3    Biiss. 

N.   D.  435,   26  Am.   St.  Rep.   639;  431,  Fed.  Cas.  No.  16,798;   Union 

Becher  v.  Wells  Flouring  Mill  Co..  Bank    of    Louisiana    v.  Desban,  2 

1  McCrary,  62,  1  Fed.  276.  Rob.  <La.>  48,6. 
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lien  by  contract  with  tlie  transferrer.^*"  But  if  the  corporation 
h-as  motiee  of  the'  transfer^  it  cannot  afterwards  lend  money  to 
the  transferrer^  or  otherwise  allow  him  to  contract  a  debt,  and 
then  claim  a  lien  on  the  ground  that  the  debt  was  contracted  be- 
fore the  transfer  was  registered. ^*^ 

Where-  an  officer  transfers  his  stock  therein,  acting  in  his  pri- 
vate capacity,  and  not  in  the  business  of  the  corporation,  with- 
ovit  making  a  transfer  on  the  books  of  the  corporation,  his 
knowledge  of  the  transfer-  is  not  imputable  to  the  corporation, 
so  as  to  preclud'e  it  from  asserting  a  lien  on  the  stock  for  a  debt 
contracted  by  him  after  the  transfer,  and  before  notice  thereof 
to  the  corporation.^*^' 

Where  a  corporation  has  no  lien  on  its  shares  for  debts  due 
from  its  stockholders,  an  imregistered  transfer,  even  where  it 
conveys  an  equitable  title  only,  is  good  as  against  any  supposed 
equitable  right  of  the  corporation  to  subject  the  shares  to  tlii3 
satisfaction  of  a  debt  due  to  it  from  the  transferrer.^*^     In  the 


2io  Union  Bank  of  Georgetown  t. 
Laird,  2  Wheat.  (U.  S.)  390;  Staf- 
fbrd  V.  Produce  Exchange  Banking, 
Co.,  61  Ohio  St.  160:  76  Am.  St.. 
Rep.  371;  Gemmell  v.  Davis,  75 
Md'.  546,  32  Am.  St.  Rep.  412;  Jen- 
nings V.  Bank  of  California,  79  Cal. 
3^,  12  Am.  St.  Rep.  145;  Piatt  v. 
Birmingham  Axle  Co;,  41  Conn. 
255.    And  see  ante,  §  573  et  seq. 

Where  a  statute  provided  that 
shares  of  stock  might  be  pledged 
by  delivering  a  power  of  attorney 
for  their  transfer,  with  the  certifi- 
cate of  stock,  to  the  pledgee,  but 
that  no  pledge,  without  an  actual 
transfer  of  stock,  should  be  ef- 
fectual against  any  person  but  the 
pledgor  and  his  executors  and  ad- 
ministrators until  deposit  of  a  copy 
of  the-  power  of  attorney  with  the 
treasurer  or  secretary  of  the  cor- 
poration, and  a  later  statute  pro- 
vided that  corporations  should  at 
all  times  have  a  lien  upon  all  the 
stock  owned  by  any  person  therein 
for-  air  debts  due  to  them  from 
such  person,  it  was  h«ld  that  the 
latter  act,   immediately  upon   its 


going  into  effect,  created  a  lien 
in  favor  of  a  corporation  for  an  old 
indebtedness  upon  stock  which  had 
been  pledged  before  the  passage 
of  the  act,  where  the  pledge  was 
merely  by  delivery  of  the  certifi- 
cate of  the  stock  and  a  power  of 
attorney  for  its  transfer,  without 
the  filings  of  a  copy  of  the  power  of 
attorney  or  any  other  notice  to  the 
corporation.  First  Nat.  Bank  of 
Hartford  v.  Hartford  Life  &  An- 
nuity Ins.  Co.,  45  Conn.  22. 

2*1  Hotchkiss  &  Upson  Co.  v. 
Union  Nat.  Bank,  37  U.  S.  App.  86, 
68  Fed.  76,  2  Smith's  Caa.  1127; 
Conant  v.  Reed,  1  Ohio  St.  298; 
Birmingham  Trust  &  Savings  Co. 
V.  Louisiana  Nat.  Bank,  99  Ala.  379 ; 
Bank  of  America  v.  McNeil,  10 
Bush  (Ky.)  54;  Nesmith  v.  Wash- 
ington Bank,  6  Pick.  (Mass.)  324; 
Prince  Investment  Co.  v.  St.  Paul 
&  Sioux  City  Land  Co.,  68  Minn. 
121;  Bradford  Banking  Co.  v. 
Brigg&,  12  App.  Cas.  29. 

242  Gemmell  v.  Davis,  75  Md.  546, 
32  Am.  St.  Rep.  412. 
.  243  Farmers'  &  Merchants'  Bank 
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absence  of  a  lien,  the  rights  of  a  corporation  as  a  creditor  of  its 
stockholders  are  the  same  as  those  of  any  other  creditor,  and  no 
greater.  If  it  attaches  the  shares  of  a  stockholder  for  a  debt 
due  from  him  after  he  has  transferred  the  same,  but  before  the 
transfer  has  been  registered,  the  attachment  is  good  as  against 
the  transfer  if  it  would  prevail  if  made  bj  any  other  creditor, 
but  not  otherwise."**  This  question,  therefore,  will  be  consid- 
ered in  a  subsequent  section.^'^ 

(g)  Liability  of  corporation  for  registering  fraudulent  or  un- 
authorized transfer. — If  a  corporation  has  no  notice  of  an  un- 
registered transfer,  and  transfers  are  required  to  be  made  on 
the  books  of  the  corporation,  it  will  incur  no  liability  to  the 
transferee  by  recognizing  and  registering  a  subsequent  trans- 
fer by  the  transferrer  to  another.^*^  It  is  otherwise,  however, 
if  it  has  notice  of  the  prior  unregistered  transfer,  for  it  then 
becomes  a  party  to  the  fraud.^*^ 

(h)  "Waiver  or  estoppel.— A  charter  or  statutory  requirement 
that  stock  shall  be  transferable  only  on  the  books  of  the  cor- 
poration clearly  cannot  be  waived  by  the  corporation  so  as  to 
affect  the  rights  of  bona  fide  purchasers  without  notice  from 
persons  appearing  on  the  books  as  stockholders.^**  But  there 
may  be  a  waiVer  of  registration  so  far  as  the  rights  of  the  cor- 
poration itself  or  its  creditors  are  concerned,  or  the  corporation 
may  be  estopped  to  set  up  want  of  registration.^*®  Thus  it  has 
been  held  that  there  is  a  waiver  or  estoppel  where  a  corporation 
fails  to  keep  any  book  for  the  registration  of  transfers  f^'^  where 

of  Lineville  v.  Wasson,   48   I.iwa,  2*9  isham  v.  Buckingliam,  49  N. 

336,  30  Am.  Rep.  398.  Y.  216;  Cutting  v.  Damerel,  88  N. 

24*  Sargent  v.  Franklin  Ins.  Co.,  Y.  410;  Robinson  v.  National  Bank 

8   Pick.    (Mass.)    90,   19   Am.   Dec.  of  New  Berne,  95  N.  Y.  637,  2  Keen- 

306;  Buttrick  v.  Nashua  &  Lowell  er's    Cas.    769,    2    Cum.    Cas.    157; 

R.  Co.,   62  N.  H.  413,  13  Am.   St.  Chemical  Nat.  Bank  v.  Colwell,  132 

Rep.  578.  N.  Y.   250;    Bond  v.   Mount  Hope 

2*5Post,  §  590.  Iron  Co.,  99  Mass.  505;  Chambers- 

2«  Post,  §§  595,  597.  burg  Ins.  Co.  v.  Smith,  11  Pa.  St. 

2"  New  York  &  New  Haven  R.  120;   American  Nat.  Bank  v.  Ori- 

Co.    V.    Schuyler,    34    N.    Y.    30,    2  ental  Mills,  17  R.  I.  551. 

Smith's  Cas.  1109,  1  Keener's  Cas.  250  isham  v.  Buckingham,  49  N. 

874,  2  Cum.  Cas.  119;  post,  §§  595,  Y.    216;     Chemical    Nat.   Bank  v. 

537.  Colwell,  132  N.  Y.  250;   Stewart  v. 

248  See  post,  §  589.  Walla  Walla  Printing  &  Publish- 
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it  ■wrongfully  refuses  to  register  a  transfer  ;^''^  or  where  it 
recognizes  a  transfer  by  paying  dividends  to  the  transferee.^^^ 

Where,  at  the  reqiiest  of  a  purchaser  of  stock,  the  corpora- 
tion waives  a  provision  of  its  by-laws  requiring  transfers  to  be 
registered  on  its  books,  the  purchaser  becomes  a  stockholder,  and 
liable  for  future  assessments,  notwithstanding  the  fact  that  his 
transfer  Is  not  registered.^"^ 

A  corporation  may  waive  compliance  with  formalities  in  the 
registration  of  transfers,  whether  the  formalities  are  prescribed 
by  its  charter  or  the  general  law,  cr  by  its  by-laws.^^* 

(i)  Refusal  to  register  transfer. — When  a  stockholder  has 
made  a  valid  transfer  of  liis  shares,  and  requested  the  corpora- 
tion to  register  the  same,  or  the  transferee  has  made  such  re- 
quest, he  has  done  all  that  he  can  be  required  to  do  to  render 
the  transfer  effectual,  and  if  the  corporation  wrongfully  refuses 
to  register  the  same,  it  can  take  no  advantage  of  its  refusal.* 
It  cannot  hold  the  transferrer  liable  for  future  calls  in  those 
jurisdictions  in  which  a  stockholder  is  not  liable  for  calls  after 
a  valid  transfer  of  his  shares.^^®  Nor  can  it  afterwards  attach 
the  shares  for  a  debt  due  to  it  from  the  transferrer,  where  it 
has  no  lien  on  the  shares.^®® 

ing  Co.,   1  Wash.   St.   521;    Plumb  157;  Blooming  Grove  Cotton-Oil  Co. 

7.  Bank  of  Enterprise,  48  Kan.  484;  v.    First   Nat.    Bank   of   Blooming 

American   Nat.    Bank   v.    Oriental  Grove   (Tex.   Civ.  App.)    56   S.  W. 

Mills,   17   R.   I.   551;    Crawford   v.  552;  Real  Estate  Trust  Co.  v.  Bird, 

Provincial  Ins.   Co.,   8   C.   P.    (Up.  90  Md.  229. 

Can.)   263.  255  Chouteau  Spring  Co.  v.  Har- 

211  Robinson  v.  National  Bank  of  ris,  20  Mo.  383. 

New  Berne,  95  N.  Y.  637,  2  Keen-  Since  a  corporation  cannot  profit 

er's   Cas.   1069,   2   Cum.   Cas.   157.  by  its  wrongful  refusal  to  transfer 

See  infra,  this  section.  stock  on  its  books  at  the  request 

252  Cutting  V.  Damerel,  88  N.  Y.  of  a  transferee,  the  stock  will  be 
410.  considered  as  having  been  trans- 

253  Upton  V.  Burnham,  3  Biss.  ferred  at  the  time  of  the  request, 
431,  Fed.  Cas.  No.  16,798.  And  see  in  a  subsequent  action  by  the  trans- 
Union  Bank  of  Louisiana  v.  Des-  feree  to  recover  a  share  of  an  in- 
ban,  2  Rob.  (La.)  486.  crease  of  stock  to  which  stockhold- 

254  Post,  §  591.  ers    were    entitled.    Real    Estate 
*Chouteau  Spring  Co.  v.  Harris,    Trust  Co.  v.  Bird,  90  Md.  229. 

20  Mo.  383;  Sargent  v.  Franklin  256  Sargent  v.  Franklin  Ins.  Co, 
Ins.  Co.,  8  Pick.  (Mass.)  90,  19  8  Pick.  (Mass.)  90,  19  Am.  Dec. 
Am.  Dec.  306;  Robinson  v.  Nation-  306;  Robinson  v.  National  Bank  of 
al  Bank  of  New  Berne,  95  N.  Y.  637.  New  Berne,  95  N.  Y.  637,  2  Keen- 
2  Keener's  Cas.  1069,  2  Cum.  Cas.   er's  Cas.  1069,  2  Cum.  Cas.  157. 
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Registration  of  a  transfer-  is  clearly  not  necessary  to.  entitk 
the  tramsf eree  to  maintain,  an.  action  against  the  corporation  to 
compel  it  to  register  the  same,  and  issue  a  new  certificate  to  the 
transferee,  or  to  recover  damaggs  for  its*  refusal  to  do  so.^'^ 

(j)  Suit  by  transferee  tw  set  aside  ultra  vires.  traiisaGtioiis>  or 
redress  injuries  tor  corporation. — Where  a  corporation  has  re- 
fused to  register  a  valid  transfer  of  shares,  the  fact  that  the  trans- 
fer is  not  registered  does  net  preclude  the  transferee  f rcan  main- 
taining a  suit  in  equity,  as  a  stockholder,  to  set  aside  or  enjoin 
an  ultra  vires'  transaction  in  violation  of  the  risrhts  of  sto^- 
holders,  or  to  obtain  redress-  for  fraud  or  misapplication  of  as- 
sets,^^^  as  explained  in  a  former  chapter.*®* 

§  588.    Effect  of  unregistered  transfer  as  against  creditors  of  the 
corporation. 

In  most  jurisdictions,  provisions  that  shares  of  stock  shall 
be  transferable  only  on  the  books-,  of  the  corporation  are  re- 
garded as  intended,  not  only  for  the  pratection  of  the  corpora- 
tion, but  also  for  the  protection  of  persons  dealing  with  the  cor- 
poration, so  that  they  may  know  who  are  stockholders ;  and  it  is 
very  generally  held,  therefore,  that  a  transfer  which  is  not  reg- 
istered or  deposited  for  registration  does  not  relieve  the  trans- 
ferrer from  liability  to  or  for  the  benefit  of  creditoirs'  of  the  cor- 
poration for  any  balance  that  may  remain  unpaid  on  the  shares, 
or  from  liability  under  a  statute  imposing  a  liability  upon 
stockholders  over  and  above  the  par  value  of  their  shares.^®" 

267  Baltimore  City  Passenger  Ry.  Rushout,  5  De  Gex  &  S.  290; 
Co.  V.  Sewell,  35  Md.  238,  6  Am.  Bogshaw  v.  Eastern  Union  Ry.  Co., 
Rep.  402;  Bank  of  Utica  v.  Small-  7  Hare,  114;  Parrott  v.  Byers,  40 
ey,  2  Cow.  (N.  Y.)  770,  14  Am.  Cal.  614;  Carson  v.  Iowa  City  Gas- 
Dec.  526;  Sargent  v.  Franklin  Ins.  light  Co.,  80  Iowa,  638;  Ervin  v. 
Co.,  8  Pick.  (Mass.)  90,  19  Am.  Oregon  Railway  &  Navigation  Co., 
Dec.  306;  Kortright  V.Buffalo  Com-  28  Hun  (N.  Y.)  269;  Baldwin  v 
mercial  Bank,  20  Wend.  (N.  Y.)  Canfield,  26  Minn.  43. 
91;  Commercial  Bank  of  Buffalo  v.  asoAnte,  §  536  et  seq 
Kortright,  22  Wend.  (N.  Y.)  348,  2eo  Richmond  v.  Irons,  121  IT.  S. 
34  Am.  Dec.  317;  Nicollet  Nat.  27;  Dane  v.  Young,  61  Me.  160; 
Bank  v.  City  Bank,  38  Minn.  85,  Shellington  v.  Howland,  53  N.  Y. 
8  Am.  St.  Rep.  643.  And  see  post,  371 ;  Johnson  v.  Somerrtlle  Dyeing 
8  °?2  et  seq.  &  Bleaching  Co.,  15  Gray  (Mass.) 

258  Great    Western    Ry.    Co.    v.  216;   Tdpeka  Mfg.  Co.  v.  Hale,  39 
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And  where  this  doctrine  obtains,  itegiBtration  of  a  transfer  or  de- 
posit of  the  same  for  registration  is  necessary  to  reader  the 
•transferee  liable.^®^ 

This  doctrine  is  not  reeognissfed  in  all  states.  On  .the  con- 
trary, some  of  the  courts  have  held  ihart  a  requirement  of  regis- 
tration of  transfers  is  intended  solely  for  the  protection  of  the 
corporation,  and  that  a  bona  fide  unregistered  transfer  is  suf- 
ficient to  relieve  the  transferrer  from  liability  to  creditors,  and 
to  render  the  transferee  liable.^^^ 

§  589.    Effect  of  iiuregiEter-ed  transfer  as  against  purchasess  ot 
jledgees  from  the  a,pjiareiit  owners. 

A  provision  that  shares  of  stock  shall  be  transferable  only 
on  the  books  of  the  corporation  is  intended  for  the  protection  of 
purchasers  and  pledgees  of  shares,  aB  well  as  for  the  protection 
of  the  corporation  and  persons  dealing  with  it,  and  a  bona  fide 
purchaser  or  pledgee  from  ihs  person  who  appears  on  the  books 
of  the  corporation  as  the  owner  of  shares  acquires  a  good  title 
as  against  a  prior  transferee  who  has  failed  to  have  his  trans- 
fer registered.  This  is  true,  whether  an  uaaregisbered  transfer 
be  regarded  as  passing  the  legal,  or  merely  an  equitable,  title 
as  between  the  transferrer  and  transferee.^®*  A  bona  fide  pur- 
chasCT  of  'shares  lat  a  sale  under  an  execution  against  one  who 
appears  .as  owner  on  the  books  of  the  corporation  acquires  a 
good  title  as  against  a  prior  unregistered  transfer  of  which  he 
has  no  notice.^®* 

Kan.  23 ;  Plumb  v.  Bank  of  Enter-  See,  also,  post,  chapter  xxv. 

prise,   4,8   Kan.   484;    McClaren   v. 

Franclscus,  43  TVto.  452;  Harpold  v.  263  New  York  &.  New  Haven  R. 

Stobart,   46   Ohio  St.   397,   15  Am.  Co.    v.    Schuyler,    34    N.   Y.    30,    2 

St.  Rep.  618;   Outtin-g  v.  Bamerel,  Smith's  Gas.  11B9,  1  Keener's  Gas. 

23  Hun,  339,  88  N.  Y.  410.  871,  2  Cum.  Cas.  119;  'Oady  v.  Pot- 
See  post,  chapter  xxv.  ter,  55  Baa-b.  (N.  Y.)  463;  JSTaglee  v. 
2n  See  the  cases  above  cited.  Pacific  Wharf  -Co.,  20  Cal.  526; 
262  Harpold   v.  ;Stobart,   46   Ohio  Farmers'  Nat.  Gold  Bank  v.  Wil- 

St.  3i97  (where  the  traaisferrer  "was  son,  58  Gal.  600;  Rough  v,  Breitung, 

held  not  liable) ;  Laing  v.  Burley,  117  Mich.  48. 

101  111.  591  (where  the  transferee 

was  held  liable  after  having  re-  264-NagiBe  v.  Pacific  "Wharf  'Co., 

ceived  a  certificate  of  stock  from  20  'Cal.    539;    Fanmers'  Nat.   Gold 

the   corporation).  Bank  v.  Wilson,  58  Cal.  600. 
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An  unregistered  transfer  is  ineffectual  as  against  a  subse- 
quent purchaser  of  the  shares  from  the  person  appearing  on  the 
books  of  the  corporation  as  owner,  or  at  a  sale  under  an  execu- 
tion against  him,  only  when  the  purchaser  is  in  the  position  of 
a  bona  fide  purchaser.  If  he  has  notice  of  the  prior  unregister- 
ed transfer,  he  acquires  no  title  as  against  the  transferee,  wheth- 
er the  unregistered  transfer  be  regarded  as  passing  the  legal 
title,  or  merely  an  equitable  title  as  between  the  parties.^®* 
This  is  true  of  a  person  who  purchases  at  an  attachment  or 
execution  sale  of  shares  with  notice  of  an  unregistered  transfer 
of  the  shares  by  the  debtor  prior  to  the  levy,^^"  unless,  of  course^ 
the  execution  or  attachment  is  good  as  against  the  transfer.^^' 

i  590.    Effect  of  unregistered  transfer  as  against  attaching  or 
execution  creditors  of  the  apparent  owner. 

(a)  In  general. — In  those  states  in  which  an  unregistered 
transfer  conveys  the  legal  title  to  the  shares,  and  not  merely  an 
equitable  title,  an  unregistered  transfer  will  necessarily  convey 
a  good  title  as  against  a  subsequent  attaching  or  execution 
creditor  of  the  transferrer,  whether  the  latter  has  notice  of  the 
transfer  before  his  levy  or  not,  unless  the  circumstances  are 
such  as  to  estop  the  transferee  to  set  up  his  title,  or  the  transfer 
is  fraudulent  as  against  the  creditors  of  the  transferrer.^®* 

In  those  jurisdictions  in  which  it  is  held  that  an  unregistered 
transfer  conveys  an  equitable  title  only,  and  that  the  legal  title 
remains  in  the  transferrer,  the  courts  have  not  agreed  as  to  the 
effect  of  an  unregistered  transfer  as  against  an  attaching  or 
execution  creditor  of  the  transferrer.     Some  of  the  courts  hold 

265  Newberry  v.  Detroit  &  Lake  286  Weston  v.  Bear  River  &  Au- 

Superior  Iron  Mfg.  Co.,   17  Mich,  burn  Water  &  Mining  Co.,  6  Cal. 

144;  Scripture  v.Francestown  Soap-  425;   Newberry  v.  Detroit  &  Lake 

stone  Co.,  50  N.  H.  571,  2  Smith's  Superior  Iron  Mfg.  Co.    17  Mich. 

Cas.  1122,   1  Cum.   Cas.   677;    Des  141;    Wilson   v.    St.   Louis   &   San 

Moines  Loan  &  Trust  Co.  v.  Des  Francisco  Ry.  Co.,  108  Mo.  588   32 

Moines  Nat.  Bank,  97  Iowa,   668;  Am.  St.  Rep.  624;   Lund  v.  Whea- 

May    V.    Cleland,    117    Mich.    45;  ton  Roller  Mill  Co.,  50  Minn.  36, 

George  R.  Barse  Live-Stock  Co.  v.  36  Am.  St.  Rep.  623 

Range  Valley  Cattle  Co.,  16  Utah,  207  See  post,  §  590. 

59-  268  Ante,  §  586. 
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that,  until  a  transfer  is  registered,  or  deposited  with  the  cor- 
poration for  registration,  tlie  shares  are  subject  to  execution  or 
attachment  by  the  creditors  of  the  transferrer,  at  least  if  the_y 
have  no  notice  of  the  transfer.^®* 

In  a  Massachusetts  case  it  seems  to  have  been  held  that  an  un- 
registered transfer  which  passes  an  equitable  title  only  will  not 


268  Fisher  v.  Essex  Bank,  5  Gray 
(Mass.)  373,  2  Keener's  Cas.  1080, 
1  Cum.  Cas.  664  (distinguishing 
Bargent  v.  Franlilin  Ins.  Co.,  8 
Pick.  [Mass.]  90,19  Am.  Dec.  306, 
and  Sargent  v.  Essex  Marine  Ry. 
Corp.,  9  Pick.  [Mass.]  202);  New- 
ell V.  Williston,  138  Mass.  240; 
Skowhegan  Bank  v.  Cutler,  49  Me. 
315;  Fort  Madison  Lumber  Co.  v. 
Batavian  Bank,  71  Iowa,  270,  60 
Am.  Rep.  789,  2  Smith's  Cas.  1131; 
Ryan  v.  Campbell,  71  Iowa,  760; 
Williams  v.  Mechanics'  Bank,  5 
Blatchf.  59,  Fed.  Cas.  No.  17,727; 
Northrop  v.  Newtown  &  Bridge- 
port Turnpike  Co.,  3  Conn.  544; 
Oxford  Turnpike  Co.  v.  Bunnel,  6 
Conn.  552  (these  two  cases  being 
limited,  however,  in  Colt  v.  Ives, 
■il  Conn.  25,  81  Am.  Dec.  161); 
Shipman  v.  Aetna  Ins.  Co.,  29  Conn. 
245;  People's  Bank  of  Blooming- 
ton  V.  Gridley,  91  111.  457;  Buttrick 
V.  Nashua  &  Lowell  R.  Co.,  62  N. 
H.  413,  13  Am.  St.  Rep.  578;  Wes- 
ton V.  Bear  River  &  Auburn  Water 
&  Mining  Co.,  5  Cal.  186,  63  Am. 
Dec.  117  (where  the  statute  pro- 
vided that  no  transfer  should  be 
valid,  except  as  between  the  par- 
ties, unless  registered) ;  Naglee  v. 
Pacific  Wharf  Co.,  20  Cal.  529; 
Coleman  v.  Spencer,  5  Blackf. 
(Ind.)  197;  State  v.  First  Nat. 
Bank  of  Jeilersonville,  89  Ind.  302; 
Conway  v.  John,  14  Colo.  30;  First 
Nat.  Bank  of  Longmont  v.  Hast- 
ings, 7  Colo.  App.  129;  State  Ins. 
Co.  V.  Gennett,  2  Tenn.  Ch.  100; 
State  Ins.  Co.  v.  Sax,  2  Tenn.  Ch. 
507;  Sabin  v.  Bank  of  Woodstock, 
21  Vt.  353;  Cheever  v.  Meyer,  52  Vt. 
66;  In  re  Murphy,  51  Wis.  519. 

It  is  so  by  express  statutory  pro- 
vision in  Alabama.  See  Berney 
Nat.  Bank  v.  Pinckard,  87  Ala.  577; 


White  V.  Rankin,  90  Ala.  541; 
Abels  V.  Planters'  &  Merchants' 
Ins.  Co.,  92  Ala.  382;  Dittey  v. 
First  Nat.  Bank  of  Hillsboro,  112 
Ala.  391. 

In  some  of  these  states,  this  rule- 
has  been  changed  by  statute  since 
the  decisions  cited.  See  Andrev/s 
V.  Worcester,  Nashua  &  R.  R.  Co., 
159  Mass.  64. 

In  those  jurisdictions  in  which 
an  unregistered  transfer  is  not 
good  as  against  execution  or  at- 
taching creditors  of  the  transfer- 
rer, a  notation  by  the  secretary  of 
the  corporation  on  the  margin  of 
the  stubs  of  certain  certificates  of 
stock,  that  such  certificates  are 
held  by  a  certain  person  as  secu- 
rity for  money  loaned,  when  made 
without  authority  from  either  the 
pledgor  or  the  pledgee,  is  not  a 
transfer  on  the  books  of  the  cor- 
poration, as  against  creditors  of 
the  pledgor.  McFall  v.  Buckeye 
Grangers'  Warehouse  Ass'n,  122 
Cal.  468,  68  Am.  St.  Rep.  47. 

In  Northrop  v.  Newtown  & 
Bridgeport  Turnpike  Co.,  3  Conn. 
544,  it  was  held  that  a  deposit  of  a 
transfer  for  registration  was  not 
sufficient  as  against  a  subsequent 
attaching  or  execution  creditor  of 
the  transferrer.  But  the  case  has 
been  in  effect  overruled  on  this 
point  in  Colt  v.  Ives,  31  Conn.  25, 
81  Am.  Dec.  161. 

A  deposit  for  registration  is 
clearly  sufiicient  as  against  a  sub- 
sequent attachment  or  execution, 
if  by  the  charter  or  statute  it  is 
sufficient  to  pass  the  legal  title. 
Oxford  Turnpike  Co.  v.  Bunnel,  6 
Conn.  552. 

As  to  the  effect  of  failure  to  com- 
ply with  a  statute  requiring  a  cer- 
tificate of  transfers  to  be  deposited 
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preyail  against  a  subseqaeat  execution  or  attachineiit  by  a 
creditor  of  .the  tscansferrer,  even  tlMugk  the  creditor  may  have 
notice  of  the  transfer  before  levy  of  the  .execution  or  attach- 
ment.^^" But  this  decision,  if  it  was  intended  to  so  hold,^''^  is 
contrary  to  the  weight  of  authority.  In  other  states,  and  in  the 
supreme  court  of  the  United  States,,  it  has  been  held  that  an 
unregistered  transfer  is  good  as  against  an  attaching  or  execu- 
tion creditor  of  the  transferrer,  if  he  has  notice  of  the  transfer 
before  the  levy,  whether  the  transfer  be  regarded  as  passiiig  the 
legal  title,  or  merely  an  equitable  title,  unless  there  is  some  ex- 
press statutory  provision  to  the  contrary,  or  unless  the  transfer 
is  in  fraud  of  creditors.^''^     This  doctrine  aj)plies  where  the 


for  record  with  the  county  clerk, 
and  providing  that  no  transfer  shall 
be  valid  as  against  creditors  of  the 
transferrer  until  such  deposit,  see 
ante,  §  .584. 

2.T0  Msher  v.  Essex  Bank,  5  Gray 
'(.Mass.!)  .3R3,  2  Keener's  -Gas.  1080, 
1  Cum.  Gas.  664. 

271  That  it  was  not  so  intended, 
see  the  dictum  of  Judge  Colt  in 
Dickinson  v.  Central  Nat.  Bank, 
129  Mass.  2.7-9,  37  Am.  Rep.  351. 

2"  Black  V.  Zacharie,  3  How.  (XT. 
S.)  483,  1  Cum.  Cas.  671;  Bridge- 
water  Iron  Co.  V.  Lissberger,  116 
.U.  S.  8;  Scripture  v.  Prancestown 
Soapstone  Co.,  50  N.  H.  571,  2 
Smith's  Cas.  1122,  1  Cum.  Cas.  677; 
Buttrick  v.  Nashua  &  Lowell  R. 
Co.,  62  N.  H.  413,  13  Am.  St.  Rftp. 
B78 ;  Newberry  v.  Detroit  &  Lake 
Superior  Iron  Mfg.  Co.,  17  Mich. 
141;  Lund  v.  Wheaton  Holler  Mill 
Co.,  50  Minn.  36,  36  Am.  St.  Res. 
623;  Nicollet  Nat.  Bank  v.  City 
Bank,  38  Minn.  85,  8  Am.  St.  .Rep. 
643;  Wilson  v.  St.  Louis  &  San 
Francisco  Ry.  Co.,  108  Mo.  588,  32 
Am.  St.  Rep.  624.;  Cheever  v.  Mey- 
er, 52  Vt.  66;  State  Ins.  Co.  v. 
Gennett,  2  Tenn.  Ch.  100;  State 
Ins.  Co.  V.  Sax,  2  Tenn.  Ch.  507; 
Weston  v.  Bear  River  &  Auburn 
Water  &  Mining  Co.,  6  Gal.  429; 
New  York  Commercial  Co.  v.  Fran- 
cis, 83  Fed.  769,  28  C.  C.  A.  199,; 
Bates-Farley  Savings  Bank  v.  Dis- 


mukes,  107  Ga.  212;  Alderton  v. 
Conger,  7S  in.  App.  533. 

In  Iowa,  where  the  statute  pro- 
vides that  a  transfer  shall  not  he 
valid,  except  .as  between  the  par- 
ties, until  it  -is  register-ed,  it  has 
been  construed  as  rendering  .an  un- 
registered transfer  ineffectual  as 
against  subseauent  execution  or 
attaching  creditors  of  the  transfer- 
rei',  although  they  .may  have  .actual 
notice  of  the  transfer.  Fort  Mad- 
ison Lumber  Co.  v.  3atavaan  Bank, 
71  Iowa,  270,  60  Am.  Rep.  789,  2 
Smith's  .Cas.  1131;  Ottumwa  Screen 
Go.  V.  Stodghill,  103  Iowa,  437;  Per- 
kins V. -Lyons,  111  Iowa,  192;  Hair 
V.  Burnell,  106  Fed.  280  (under  the 
low'a  statute). 

A  mere  request  for  registration 
is  held  not  to  be  equivalent  to 
registration  as  against  creditors. 
Perkins  v.  Lyons,  lU  Iowa,  192. 
Where,  at  the  time  of  an  umregis- 
tered  pledge  of  stock,  a  sta,tute 
provides  that  transfers  shall  not  be 
valid,  except  as  betweeji  the  par- 
ties, unless  (registered  on  the  books 
of  the  corporation,  the  invalidity 
of  the  pledge  as  against  the  pledg- 
or's creditors  is  not  affected  by  a 
subsequent  amendment  of  the  stat- 
ute providing  .that  transfers  as  col- 
lateral security  shall  be  valid  -after 
notice  to  the  secretary  of  the  cor- 
poration, as  the  amendment  is  not 
retroactive.  Perkins  v.  Lyons,  111 
Iowa,  192. 
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corporation  itself,  having  notice  of  an  unregistered  transfer  of 
shares,  attaches  them  for  a  debt  to  it  from  the  transferrer.^^* 

Other  courts  hold  that  an  unregistered  transfer  will  prevail 
as  against  attaching  or  execution  creditors  of  the  transferrer, 
even  when  there  is  an  express  provision  that  shares  shall  be 
transferable  only  on  the  books  of  the  corporation,  and  even 
though  the  creditor  may  have  no  notice  of  the  transfer,  unless 
registration  is  expressly  required  as  against  creditors  of  the 
transferrer,  or  unless  the  transfer  is  fraudulent  as  against 
them.^^*  "Shares  in  the  stock  of  a  corporation,"  said  the  Con- 
neeticiit  court,  "are  the  subjects  of  sale,  mortgage  or  pledge, 

273  Scripture  v.  Francestown  Mo.  127;  Tombler  v.  Palestine  Ice 
Soapstone  Co.,  50  N.  H.  571,  2  Co.,  17  Tex.  Civ.  App.  596;  Seelig- 
Smith's  Cas.  1122, 1  Cum.  Gas.  677;  son  v.  Brown,  61  Tex.  114;  Cornick 
Robinson  v.  National  Bank  of  New  v.  Richards,  3  Lea  (Tenn.)  1;  Thur- 
Berne,  -  95  N.  Y.  637,  2  Keener's  ber  v.  Crump,  86  Ky.  408 ;  Masury 
Cas.  1069,  2  Cum.  Cas.  157.  v.  Arkansas  Nat.  Bank,  93  Fed.  603, 

274  Scott  V.  Pequonnock  Nat.  35  C.  C.  A.  476,  reversing  87  Fed. 
Bank,  21  Blatchf.  (U.  S.)  203,  15  381;  Allen  v.  Stewart,  7  Del.  Ch. 
Fed.  494,  1  Cum.  Cas.  687;  Con-  287;  Bates-Farley  Savings  Bank  v. 
tinental  Nat.  Bank  v.  Eliot  Nat.  Dismukes,  107  Ga.  212;  Meredith 
Bank,  7  Fed.  369,  2  Smith's  Cas.  Village  Savings  Bank  v.  Marshall, 
1136;  De  Comeau  v.  Guild  Farm  68  N.  H.  417;  Alderton  v.  Conger, 
Oil  Co.,  3  Daly  (N.  T.)  218;  Smith  78  111.  App.  533. 

T;  s^^S^''^^'^  *^°*^  ^°'  '^  ^^"^^^  ^^-  In  Wilson  v.  St.  Louis  &  San 
^■IJ'^J^  Broadway  Bank  v.  McEl-  prancisco  Ry.  Co.,  108  Mo.  588, 
Jf'^'.nL^vi-  ^'1;,^^'.L^^''''^'"^  32  Am.  St.  Rep.  624,  it  was  held 
Cas  1088,  1  Cum.  Cas.  683;  Rogers  that  an  unregistered  transfer  was 
T; J'^^tT  J^^^ey  ^^^-  p°-  8  N.  J.  Eq.  good  as  against  an  execution  cred- 
167;  Kern  V.  Day,  45  La.  Ann.  71;  jtor  of  the  transferrer  who  had  no- 
Crescent  City  Seltz  &  Mineral  tice  of  the  transfer  after  the  levy 
Water  Mfg.  Co.  v  Deblieux,  40  of  the  execution,  but  before  he  pur- 
La.  Ann.  155;  Smith  v.  Crescent  chased  at  the  sale. 
City  Live-Stock  Landing  &  Slaugh-        „.  ,.,      a„„i„ion  in  the 

ter-House  Co.,  30  La.  Ann.  1378;  ^'^^^^  ^^^^^^  "if®  decision  in  the 
Bitot  V.  Johnson,  33  La.  Ann.  1286;  ^^f  °^  ^^  ^*,*^°t™r^  '°.^"f.^  ""• 
Colt  V.  Ives,  31  Conn.  25,  81  Am.  Z  tf°^  ^°^1^''t>  K^o''  ^^  ^'''°- 
Dec.  161;  Com.  v.  Watmough,  6  ^^V^^^,?;  ^*-  ^^P'  ^^3.  And  see 
Whart.  (Pa.)  117;  Finney's  Appeal,    ^^'^^'  ^  ^'^^■ 

59  Pa.  St.  398;  Eby  v.  Guest,  94  Pa.  Under  the  Illinois  statute  provid- 
St.  160 ;  Telford  &  Franconia  Turn-  ing  that  the  share  of  a  stockholder 
pike  Co.  v.  Gerhab  (Pa.)  13  Atl.  in  any  corporation  may  be  taken 
90;  Port  Townsend  Nat.  Bank  v.  under  execution  and  sold,  but. 
Port  Townsend  Gas  &  Fuel  Co.,  6  where  such  share  is  pledged  and 
Wash.  597;  May  v.  Cleland,  117  the  certificate  has  been  delivered, 
Mich.  45;  Clark  v.  German  Secu-  it  shall  not  be  so  taken,  except  for 
rityBank,  61  Miss.  611;  Goyer  Cold  the  excess  of  value  over,  and  above 
Storage  Co.  v.  Wildberger,  71  Miss,  the  sum  for  which  it  is  pledged,  a 
438;  Simmons  v.  Hill,  96  Mo.  679;  delivery  of  an  indorsed  certificate 
McClintock  v.   Central  Bank.  120   of  stock  as  collateral  is  valid  as 
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and  are  liable  to  attachment  and  execution  like  other  personal 
property.  And  when  the  question  is  between  a  vendee  and  an 
attaching  creditor  of  the  vendor,  as  to  which  of  them  has  the 
better  title,  and  it  appears,  as  it  does  here,  that  the  instrument 
of  transfer  or  assignment  was  executed  prior  in  point  of  time 
to  the  service  of  the  attachment,  then,  if  the  vendee's  pur- 
chase was  made  in  good  faith  and  for  a  valuable  considera- 
tion, *  *  *  it  would  seem  that  in  equity  his  title  ought  to 
prevail,  provided  he  has  done  all  that  the  law  requires  of  him, 
and  all  that  it  was  possible  for  him  to  do,  in  taking  such  posses- 
sion as  the  nature  of  the  property  is  susceptible  of."^''^  In  some 
jurisdictions,  this  rule  is  expressly  prescribed  by  statute.^^® 

Even  in  those  jurisdictions  in  which  it  is  held  that  an  un- 
registered transfer  does  not  pass  the  legal  title  as  between  the 
parties,  or  prevent  a  subsequent  attachment  of  the  shares  by  a 
creditor  of  the  transferrer  with  notice  of  the  transfer,  an  un- 
registered transfer  will  prevail  as  against  a  subsequent  attach- 
ment by  the  corporation  for  a  debt  due  to  it  from  the  trans- 
ferrer, where  it  was  requested  to  register  the  transfer  before  the 
attachment,  and  wrongfully  refused  to  do  so.^^'^ 

If  a  transfer  on  the  books  of  the  corporation  is  not  required 
by  the  charter  or  by-laws,  nor  by  any  general  law,  it  is  not  nec- 
essary to  give  a  transferee  a  perfect  title.  In  such  a  case,  a 
transfer  by  delivery  of  the  certificate  of  stock  duly  assigned,  al- 
though not  registered  on  the  books  of  the  corporation,  will  pre- 
vail in  all  jurisdictions  over  a  subsequent  attachment  by  a 
creditor  of  the  transferrer,  whether  he  had  notice  of  the  transfer 
or  not.^'^*     And  the  same  is  true  where  registration  of  trans- 

against    subsequent    execution    or  Md.    545;    Andrews   v.   Worcester, 

attaching  creditors  of  the  pledgor,  Nashua  &  R.  R.  Co.,  159  Mass.  64. 

although  the  transfer  may  not  ho  2''  Sargent  v.  Franklin  Ins.  Co., 

registered  on  the  hooks  of  the  cor-  8   Pick.    (Mass.)    90,   19   Am.   Dec. 

poration.     Rice  v.  Gilbert,  173  111  306. 

348,  affirming  72  111.  App.  649.  278  Boston   Music   Hall  Ass'n  v. 

"5  Colt  V.  Ives,  31  Conn.  25,  81  ^°^l  ^^l^^^^;  *?,^'  ^  ^^^^^X^""^' 
Am   Dec   161  ^^^^'  ^  Keener's  Cas.  1093,  1  Cum. 

Cas.  650;  United  States  v.  Vaugh- 

2"  See  Donnolly  v.  Hearndon,  41  an,  3  Bin.  (Pa.)  394,  5  Am.  Dec. 
W.  Va.  519;  Morton  v.  Grafflin,  68    375. 


§  590b  TRANSFER  OP  SHARES.  1799 

fers  is  required  by  statute,  not  for  all  purposes,  nor  for  the 
protection  of  creditors,  but  merely  for  the  protection  of  the  cor- 
poration and  its  creditors.  "It  requires  a  clear  provision  of  the 
charter  itself,  or  of  some  statute,"  said  the  Massachusetts  court, 
"to  take  from  the  owner  of  such  property  the  right  to  transfer  it 
in  accordance  with  known  rules  of  the  common  law.  And  by 
those  rules  the  delivering  of  a  stock  certificate,  with  a  written 
transfer  of  the  same  to  a  hona  fide  purchaser,  is  a  sufficient  de- 
livery to  transfer  the  title  as  against  a  subsequent  attaching 
creditor.  "^^® 

A  mere  by-law  requiring  transfers  of  stock  to  be  made  upon 
the  books  of  the  corporation,  where  there  is  no  express  author- 
ity therefor  in  the  charter  or  general  law,  is  to  be  construed  as 
intended  merely  for  the  protection  of  the  corporation,  and  does 
not  render  an  unregistered  transfer  ineffectual  as  against  subse- 
quent attaching  or  execu.tion  creditors  of  thektransferrer.^*" 

(b)  Failure  to  register  transfer  as  a  badge  of  fraud. — A  sale  of 
shares  of  stock  may,  like  a  sale  of  any  other  personal  prop- 
erty, be  void  as  to  attaching  or  execution  creditors  of  the  ven- 
dor on  the  ground  of  fraud,  and  retention  of  possession  of  the 
shares  may,  as  in  the  case  of  other  property,  be  evidence  of 
fraud.  Upon  a  sale  of  chattels,  there  must  be  a  substantial 
change  of  possession  accompanying  and  following  the  sale,  or  it 
will,  unexplained,  be  conclusive  evidence  of  a  fraudulent  secret 
trust  for  the  benefit  of  the  vendor,  which  will  render  the  sale 
void  as  to  creditors.  Possession  being  the  usual  indication  of 
ownership  of  personal  property,  the  law  looks  upon  the  pur- 
chaser's neglect  to  take  and  hold  possession  of  the  property  pur- 
chased as  evidence  that  the  sale  was  fictitious,  and  therefore,  as 
to  the  vendor's  creditors,  treats  the  property  as  still  his,  not- 
withstanding the  sale.  This  principle  applies  to  sales  of  stock 
in  corporations.     There  must  be  such  a  change  of  possession  as 

2T9  Boston  Music  Hall  Ass'n  v.  Corp.,  9  Pick.  (Mass.)  202;  Dick- 
Cory,  129  Mass.  435,  2  Smith's  Cas.  inson  v.  Central  Nat.  Bank,  129 
1120,  2  Keener's  Cas.  1093,  1  Cum.  Mass.  279,  37  Am.  Rep.  351;  Con- 
Cas.  650.  tinental   Nat.   Bank   v.   Eliot  Nat. 

280  Sargent  v.  Essex  Marine  Ry.  Bank,  7  Fed.   369,  2   Smith's  Cas. 
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the  property  is  susceptible  of.  If  a  statute  requires  a  transfer 
on  the  books  of  the  corporation,  failure  of  the  purchaser  to 
take  steps  to  procure  such  a  transfer  is  a  failure  to  take  such  an 
open  possession  of  the  stock  as  the  nature  of  the  property  re- 
quires, and  such  failure,  if  unexplained,  is  evidence  of  a  secret 
trust  which  renders  the  sale  fraudulent  and  void  as  against  an 
attaching  or  execution  creditor  of  the  vendor.^^^ 

A  failure,  however,  to  have  a  transfer  of  stock  registered  on 
the  books  of  the  corporation,  does  not  render  the  transfer 
fraudulent  as  to  the  creditors  of  the  transferrer  under  all  cir- 
cumstances. The  neglect  may  be  explained,  and  the  presump- 
tion of  a  secret  trust  rebvitted.  If  a  good  reason  for  such  failure 
is  shown,  it  will  be  excused,  as  in  the  case  of  a  sale  of  other 
personal  property  and  choses  in  action.  "The  ground  on  which 
stock  sold  but  not  legally  transferred  is  open  to  attachment  by 
the  creditors  of  the  t^endor,  is  *  *  *  the  same  upon  which 
personal  chattels  sold  but  retained  in  the  possession  of  the  ven- 
dor are  liable  to  attachment  by  the  vendor's  creditors.  The 
principle  in  such  case  is,  that  the  retention  of  possession  is  a 
badge  of  fraud — that  is,  is  evidence  of  a  fraudulent  secret 
trust.  *  *  *  But  it  is  well  settled  that  this  retention  of 
possession  in  every  case  is  only  a  badge,  that  is,  is  evidence  of 
fraud,  to  be  regarded  as  conclusive  when  the  retention  of  pos- 
session is  voluntary  and  unnecessary."^** 

It  follows  from  this  that,  where  a  transferrer  of  stock  has 
made  diligent  effort  to  have  his  transfer  made  upon  the  books 
of  the  corporation,  and  on  failure  to  accomplish  this  has  used 
due  diligence  in  making  the  transfer  as  notorious  as  possible, 
his  retention  of  possession  is  excused,  and  the  transferee's  equita- 
ble title  is  good  as  against  subsequent  attaching  creditors  of  tho 
transferrer.*^^ 

1136.  And  See  Wilson  v.  St.  Louis  v.  Buckeye    Grangers'  Warehouse 

&  San  Francisco  Ry.  Co.,  108  Mo.  Ass'n,  122  Cal.  468,  68  Am.  St.  Rep. 

588,  32  Am.  St  Rep.  624.  47. 

281  Colt  V.  Ives,  31  Conn.  25,  81  282  Colt  v.  Ives,  31  Conn.  25,  81 

Am.  Dec.  161;   Plnkerton  v.  Man-  Am.  Dec.  161. 

Chester  &  Lawrence  R.  Co.,  42  N.  ass  Colt  v.  Ives,  31  Conn.  25    81 

H.  424,  1  Cum.  Gas.  652;   McFall  Am.  Dec.  161.     See,  also.  United 


§  S91a  TRANSFER  OF  SHARES.  1801 

(c)  TTnregistered  pledge  of  shares. — If  shares  have  not  been 
transferred  absolutely,  but  merely  pledged  as  security  for  a 
debt,  and  the  transfer  has  not  been  registered,  the  rights  of 
execution  or  attaching  creditors  of  the  pledgor  as  against  the 
pledgee  are  the  same  as  if  the  transfer  had  been  an  absolute  one, 
as  explained  in  the  preceding  sections.^^*  The  attachment  or 
execution,  however,  will  reach  any  surplus  after  satisfaction  of 
the  debt  for  which  the  shares  are  pledged,  for  it  belongs  to  the 
pledgor,^®^  unless  in  the  particular  jurisdiction  the  unregistered 
transfer  vests  the  legal  title  in  the  pledgee,^*®  and  the  equitable 
interest  or  right  of  the  pledgor  is  not  subject  to  attachment  or 
execution.^*'^ 

S  591.    Mode  of  procuring  transfer  on  books  of  corporation,  and 
sufficiency  of  transfer. 

(a)  In  general. — A  provision  that  shares  shall  be  transferable 
only  on  the  books  of  the  corporation  does  not  mean  that  the 
transferrer  himself  must  make  or  sign  the  transfer  on  the 
books,  but  simply  that  the  transfer  shall  be  entered  thereon,  and 
the  entry  may  and  should  be  made  by  the  officers  of  the  cor- 
poration under  express  or  implied  authority  from  the  trans- 
ferrer.^^* 

The  usual  mode  of  procuring  a  transfer  on  the  books  of  a 
corporation  is  for  the  transferrer  to  execute  and  deliver  to  the 
transferee  a  power  of  attorney  authorizing  him  to  have  a  trans- 
fer made  on  the  books.  The  power  of  attorney  need  not  be 
under  seal.^®*  It  may  be  executed  and  delivered  in  blank,  and 
the  transferee,  or  any  person  who  becomes  the  owner  of  the  cer- 
tificate and  power,  may  fill  in  the  blank  with  his  own  or  an- 
other's name.^"** 

States    V.  Vaughan,  3  Bin.   (Pa.)  287  Ante,  §  377. 

394,  5  Am.  Dec.  375;   Scripture  v.  ass  Northrop    v.  Curtis,   5  Conn. 

Francestown  Soapstone  Co.,  50  N.  246;    Green   Mount   &   State   Line 

H.  571,  2  Smith's  Cas.  1122,  1  Cum.  Turnpike  Co.  v.  Bulla,  45  Ind.  1. 

Cas.  677.  289  Atkinson  v.  Atkinson,  8  Allen 

284  Infra,  this  section,  (a),  (b).  (Mass.)  15.    See  ante,  §  583. 

28B  Seeligson  v.  Brown,  61  Tex.  290  Johnson  v.  Laflin,  5  Dill.  65, 

114.  Fed.  Cas.  No.  7,393,  1  Cum.  Cas. 

286  Ante,  §  586.  608;  Johnston  v.  Laflin,  103  U.  S. 
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If,  by  express  provision  of  the  charter,  general  law,  or  by- 
laws, shares  are  transferable  on  the  books  of  the  corporation  in 
person  or  by  attorney,  the  corporation  may  refuse  to  register  a 
transfer  unless  the  transferrer  appears  in  person,  or  has  given 
another  a  power  of  attorney  to  make  the  transfer."''^  But  in 
the  absence  of  such  a  provision,  a  power  of  attorney  is  not  nec- 
essary, for  authority  to  make  a  transfer  on  the  books,  either 
on  the  part  of  the  transferrer  or  transferee,  is  to  be  implied 
from  an  assignment  of  the  certificate  of  stock.^^^ 

A  request  or  demand  that  a  transfer  be  entered  on  the  books 
of  the  corporation,  if  made  upon  a  proper  officer,  will  have  the 
same  effect  as  an  actual  registration  as  against  the  corporation, 
if  the  circumstances  are  such  that  it  has  no  right  to  refuse  to 
make  the  transfer.^"^  But  it  does  not  amount  to  a  transfer  on 
the  books,  or  registration  of  the  transfer,  as  against  third  per- 
sons without  notice,  even  when  the  transfer  is  deposited  for 
the  purpose  of  registration,  or  even  though  it  may  be  marked  as 
received  for  registration.^"'' 

In  the  absence  of  any  express  charter  or  statutory  provision 
on  the  subject,  it  is  not  necessary  that  a  corporation  shall  keep 
any  special  book  for  the  registration  of  transfers ;  biit  the 
transfer  may  be  entered  in  any  book,  so  long  as  it  is  a  part  of 

800,  2  Keener's  Cas.  1065;  Cush-  282  Johnson  v.  Laflln,  5  Dill.  65, 
man  v.  Thayer  Manufacturing  79,  Fed.  Cas.  No.  7,393,  1  Cum. 
Jewelry  Co.,  76  N.  Y,  365,  32  Am.  Cas.  608,  615;  Johnston  v.  Laflin, 
Rep.  315;  Denny  v.  I.iyon,  38  Pa.  103  U.  S.  800,  2  Keener's  Cas. 
St.  98,  80  Am.  Dec.  463;  Commer-  1065;  Webster  v.  Upton,  91  U.  S. 
cial  Bank  ot  Buffalo  v.  Kortright,  65,  71. 
22  Wend.  (N.  Y.)  348,  34  Am.  Dec.  „„,  r.^  *  o  . 
317;  McNeil  v.  Tenth  Nat.  Bank,  .  ,?''°"  ,^«",  %  ""^  ?°-  ^^^T 
46  N.  Y.  331,  7  Am.  Rep.  341,  2  "^-  ^O  Mo.  382;  Sargent  v.  Frank- 
Smith's  Cas.  1083,  2  Keener's  Cas.  l'^  ^^-  ^°-J  ^''^■.  (Mass^  90  19 
1100,  1  Cum.  Cas.  620;  Bartlett  v.  ^'^-  ^^«-  ^^^^  Baltimore  City  Pas- 
Board  of  Education  of  Freeport  ^!^T,^y-^*^°-  Zjo^T"®."'  ^^  ^.'^■ 
School  Dist,  59  111.  371;  State  238.  6  Am.  Rep.  402.  And  see  ante, 
Bank  v.  Cox,  11  Rich.  Eq.   (S.  C.)  ^  ^^T-"-'-  W. 

344,  78  Am.  Dec.  458.  See  ante,  294  Brown  v.  Adams,  5  Blss.  181, 
§  583.  Fed.  Cas.  No.  1,986;  Northrop  v. 
201  Mechanics'  Banking  Ass'n  v.  Newtown  &  Bridgeport  Turnpike 
Mariposa  Co.,  3  Rob.  (N.  Y.)  395.  Co.,  3  Conn.  544;  Northrop  v.  Cui^ 
Such  a  provision  may  be  waived,  tls,  5  Conn.  246;  Newell  v.  Willis- 
See  infra,  this  section.  ton,  138  Mass.  240. 
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the  records  of  the  corporation.^®®  "All  that  is  necessary  when 
the  transfer  is  required  by  law  to  be  made  upon  the  books  of  the 
corporation,"  said  Mr.  Justice  Matthews  in  the  supreme  court 
of  the  United  States,  "is  that  the  facts  should  be  appropriately 
recorded  in  some  suitable  register  or  stock  list,  or  otherwise  for- 
mally entered  upon  its  books.  For  this  purpose  the  account  in 
a  stock  ledger,  showing  the  names  of  the  stockholders,  the  num- 
ber and  amount  of  the  shares  belonging  to  each,  and  the  sources 
of  their  title,  whether  by  original  subscription  and  payment  or 
by  derivation  from  others,  is  quite  suitable,  and  fully  meets  the 
requirements  of  the  law."^®®  Thus  it  has  been  held  that  there 
is  a  transfer  on  the  books  of  the  corporation  where  proper  en- 
tries are  made  in  a  stock  ledger,^"^  or  in  a  book  adopted  for  the 
purpose,  where  the  regular  stock  book  is  not  accessible  f^^  where 
the  old  certificate  with  the  written  assignment  thereon  is  pasted 
in  the  certificate  book,^®^  or  where  a  memorandum  of  the  trans- 
fer is  made  therein,  or  in  the  stock  book.*"" 

Of  course  a  transfer  on  the  books  must  be  with  the  consent 
of  the  parties.  A  marginal  note  made  by  the  secretary  of  a  cor- 
poration on  the  stubs  of  stock  certificates  does  not  amount  to  a 

28S  Cecil  Nat.  Bank  of  Port  De-  of  Newport,  27  V.  S.  App.  486,  11 

|)osit  V.  Watsontown  Bank,  105  U.  C.  C.  A.  484,  63  Fed.  898;   Fisher 

S.  217,  2  Keener's  Cas.  1050;  Bank  v.   Jones,   82   Ala.   117;    Plumb   v. 

of  Commerce  v.  Bank  of  Newport,  Bank  of  Enterprise,  48  Kan.  484. 
27  U.  S.  App.  486,  11  C.  C.  A.  484,        That  an  entry  of  credit  on  the 

63  Fed.  898;  Knowles  v.   Sander-  books  of  the  treasurer  is  not  suf- 

cock,  107  Cal.  629;  Fisher  v.  Jones,  ficient,  see  Marlborough  Mfg.  Co. 

82  Ala.  117;   In  re  Argus  Co.,  138  y.  Smith,  2  Conn.  579. 
N.  Y.  557;  American  Nat.  Bank  v. 

Oriental  Mills,  17  R.  I.  551;  Moore       That    a    letter  from  the  trans- 

V.  Marshalltown  Opera  House  Co.,  feree  giving  notice  of  the  transfer 

81  Iowa   45  is  not  sufficient,  although  pinned 

296  Cecil  Nat.  Bank  of  Port  De-   ^.^?4*r°i1f  ^^« '  9^0  ^^""^^  ^■ 
posit  V.  Watsontown  Bank,  105  U.    Wilhston,  138  Mass.  240. 

S.  217,  2  Keener's  Cas.  1050.  Under  a  statute  requiring  trans- 

207  Cecil  Nat.  Bank  of  Port  De-  fers  of  stack  to  be  made  on  the 

posit  V.  Watsontown  Bank,  105  U.  books  of  the  corporation,  a  memo- 

S.  207,  2  Keener's  Cas.  1050.  randum  made  with  a  pencil  on  the 

298  In  re  Argus  Co.,   138  N.   Y-  ^i'i^°"^;f  ^to';kJ)ook,  showing  the 
rgy  parties,  the  stock  transferred,  and 

^  .  the  nature  of  the  transfer,  is  suffi- 

299  American  Nat.  Bank  v.  On-  cient,  unless  some  other  mode  of 
ental  Mills,  17  R.  I.  551.  registration  is  expressly  required. 

300  Bank  of  Commerce  v.  Bank  Perkins  v.  Lyons,  111  Iowa, "192. 
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transfer  on  the  books  of  the  corporation,  when  no  transfer  is  au- 
thorized by  either  of  the  parties  thereto.*"^ 

If  the  by-laws  of  a  corporation  require  that  transfers  shall 
be  r^is^tered  in  a  particular  mode,  they  are  binding  upon  the 
stockholders,  and  upon  transferees  with  notice,  unless  the  re- 
quirement is  such  as  to  amount  to  an  unreasonable  restraint 
upon  alienation.  Thus,  the  courts  have  sustained  by-laws  re- 
quiring transfers  by  indorsement  in  writing,  or  by  registration 
in  the  presence  of  witnesses,  or  of  particular  oiScers  of  the  cor- 
poration.*"^ But  a  by-law  cannot  make  registration  dependent 
upon  the  consent  of  an  officer  of  the  corporation.  Such  a  by- 
law is  an  unreasonable  restraint  upon  the  transfer  of  stocL*"^ 
The  corporation  may  waive  compliance  with  formalities  in 
the  registration  of  transfers,  whether  the  formalities  are  pre- 
scribed by  the  by-laws  or  by  the  charter  of  the  corporation.^"* 

(b)  Upon  whom  demand  of  registration  should  be  made. — In 
order  that  notice  of  a  transfer  of  stock  and  a  demand  for  regis- 
tration may  be  sufficient,  it  must  be  made,  of  course,  upon  some 
officer  or  employe  of  the  corporation  who  has  authority,  or  ap- 
parent authority,  in  the  matter  of  transfers  of  stock.  Generally 
it  is  sufficient  to  apply  to  the  person  in  charge  of  the  office  of 
the  corporation  during  its  usual  business  hours,  whether  he  is 
the  president,  secretary,  treasurer,  or  manager,  or  a  mere 
clerlj  305    jjj  g^  jvj-g^  York  case  it  was  said  by  Chancellor  WaJ- 

soiMcFall  V.  Buckeye  Grangers'  No.  16,798;  Richmondville  Mfg.  Co 

Warehouse  Ass'n,  122  Cal.  468,  68  v.   Prall,   9   Conn.   487;    Weber  v. 

Am.  St.  Rep.  47.  FIckey,   52    Md.   500;     Cutting    v. 

302  Planters'  &  Merchants'  Mu-  Damerel,  88  N.  Y.  410;  American 
tual  Ins.  Co.  v.  Selma  Savings  Nat.  Bank  v.  Oriental  Mills,  17  R. 
Bank,  63  Ala.  585;  Dane  v.  Young,  I-  551. 

61  Me.  160.  305  Commercial  Bank  of  Buffalo 

303  Sargent  v.  Franklin  Ins.  Co.,  L  Kortright,  22  Wend.  (N.  Y.)  348, 
8  Pick.  (Mass.)  90,  19  Am.  Dec  34  Am.  Dec.  317;  Dunn  v.  Star  Fire 
306;  Farmers'  &  Merchants'  Bank  l^^-  ^° '  ^^  '^^'^V-  ^^ig.  (N.  Y.) 
of  Lineville  v.  Wasson,  48  Iowa  °'^^'  ^^^®  '^^  Citizens'  Bank  of 
336,  30  Am.  Rep.  398.  Louisiana,    100   TJ.    S.    446;    Green 

Mount  &  State  Line  Turnpike  Co. 

304  Ex  parte  Walton,  26  L.  J.  Ch.  v.  Bulla,  45  Ind.  1  ■  McMurrich  v 
545;  Clowes  v.  Brettell,  11  Mees.  Bond  Head  Harbour  Co  9  Q  B 
^  W.  461;  Chambersburg  Ins.  Co.  (Up.  Can.)  333;  Goodwin  v.  Otta- 
V.  Smith,  11  Pa.  St.  120;  Upton  v.  wa  &  Prescott  Ry.  Co  13  C  P 
Burnham,   3   Biss.   431,  Fed.    Cas.    (Up.  Can.)  254  ,  .      . 
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worth,  speaJdng  of  a  transfer  of  shares  in  a  bank;  "A  person 
desiring  such  a  transfer  is  not  bound  to  hunt  up  the  directors, 
and  have  a  person  appointed  to  comply  with  his  demand.  It  is 
sufficient  for  him  to  make  his  demand  at  the  bank,  during  or- 
dinary business  hours,  upon  the  officers  in  attendance  there.  In 
the  absence  of  proof  to  the  contrary,  it  may  well  be  presumed 
that  the  principal  officer  or  clerk  at  the  bank  during  business 
hours  is  authorized  to  permit  transfers  of  stock,  that  being  a 
matter  of  common  occurrence.  If  the  officers  in  attendance 
have  no  such  authority,  they  should  either  refer  the  party  to 
the  officer  who  has  authority  or  procure  his  attendance.  It  Is 
the  duty  of  the  directors  of  the  bank  to  have  an  officer  in  at- 
tendance authorized  to  permit  transfers  to  be  made  in  the  way 
in  which  the  charter  provides."*"® 

§  592.    Issue  of  certificate  to  the  transferee,  and  surrender  of  old 
certificate. 

A  transferee  of  shares  is  entitled  to  a  certificate  of  stock  from 
the  corporation  as  evidence  of  his  ownership  of  the  stock,  and 
many  compel  the  corporation  to  issue  the  same,  or  recover  dam- 
ages for  its  refusal.''""'  But  since  a  certificate  is  merely  evi- 
dence of  the  ownership  of  stock,  and  is  not  necessary  to  con- 
stitute one  a  stockholder,^"^  issue  of  a  new  certificate  is  not  nec- 
essary to  a  valid  and  complete  transfer  of  stock,  unless  it  is 
expressly  required  by  statute.*"* 

The  corporation,  as  we  shall  hereafter  see,  may  require  that 
the  certificate  of  stock  shall  be  surrendered,  before  allowing  a 
transfer  on  its  books,  and  issuing  a  new  certificate,  but  if  it  does 
not  insist,  a  surrender  of  the  certificate  is  not  necessary.    Where 

306  Commercial  Bank  of  Buffalo  teau  Spring  Co.  v.  Harris,  20  Mo. 
V.  Kortright,  22  Wend.  (N.  Y.)  383;  White  v.  Salist)ury,  33  Mo. 
348,  34  Am.  Dec.  317.  150,    2   Smith's    Gas.    1069;    First 

307  See  post   §  602  et  seq  Nat.  Bank  of  Davenport  v.  Gifford, 
,00  A„to    s  ^7s-h  47  Iowa,  575;   New  York  &  New 

308  Ante,  §  3781).  jj^,,^^^  ^   ^^   ^  Schuyler,  34  N.  Y. 

300  Cecil  Nat.  Bank  of  Port  De-  30,  2  Smith's  Gas.  1109,  1  Keener's 

posit  V.  Watsontown  Bank,  105  U.  Cas.  874,  2  Cum.  Cas.  119;  Agri- 

S.  217,  2  Keener's  Cas.  1050;  Haw-  cultural  Bank  v.  Burr,  24  Me.  256; 

ley  V.  Upton,  102  U.  S.  314;   Cho-  Colton  v.  Williams,  65  111.  App.  466. 
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the  purchaser  of  stock  does  not  insist,  as  a  condition  precedent, 
that  the  certificate  be  surrendered  to  the  company  for  cancel- 
lation, and  a  transfer  of  the  stock  is  made  on  the  books  of  tho 
company,  the  transfer  passes  the  title  to  the  stock  without  a 
surrender  of  the  certificate.^^"  The  nonproduction  and  sur-  • 
render  of  the  original  certificate  at  the  time  of  a  transfer  on 
the  books  of  the  corporation,  said  the  Xew  York  court  in  a 
leading  case,  is  not  fatal  to  the  title  of  the  transferee.  It  is  only 
essential  to  the  safety  of  the  corporation,  and  may  be  waived 
by  it  at  its  own  peril.  The  company  has  the  means  of  know- 
ing whether  a  certificate  of  particular  stock  is  outstanding  or 
not,  and  the  power  to  compel  its  return  and  cancellation  before 
any  transfer  is  made ;  and  a  buyer,  where  the  transfer  is  per- 1 
mitted  by  the  corporation  to  be  made  on  its  books,  by  one  to 
whose  credit  the  stock  is  standing,  has  a  right  to  presume  that 
no  certificate  has  issued,  or,  if  one  has,  that  his  vendor  has  duly 
surrendered  it  for  cancellation.®^^ 

V.    Forged  and  Unauthorized  Transfers,  and  Transfers  in  Breach 

OF  Trust. 

§  593.  In  general. — Since  a  certificate  of  stock  is  not  a  negoti- 
able instrument,  a  bona  fide  purchaser  of  a  certificate  of  stock  un- 
der a  forged  or  unauthorized  assignment  and  power  of  attorney, 
or  from  one  who  has  stolen  the  same  after  its  being  assigned  in 
blank,  acquires  no  title  or  right  as  against  the  true  owner,  unless 
the  latter  is  estopped  by  his  acts  or  negligence  from  asserting  his 
title. 

But  the  owner  of  a  certificate  of  stock  is  estopped  to  assert  his 
title  as  aga'inst  a  bora  fide  purchaser  or  pledgee  from  one  whom 

310  Boatmen's  Insurance  &  Trust  passed,  although  he  retained  pos- 
Co.  V.  Able,  48  Mo.  136,  2  Smith's  session  of  the  original  certificate, 
Cas.  1071.  as  a  delivery  of  the  certificate  was 

Where  a  man  gave  his  second  not  necessary  to  pass  IDs  title, 
wife  stock  inherited  from  his  first  Colton  v.  Williams,  65  111.  App.  466. 
wife,  who  had  the  same  name,  and  s"  New  York  &  New  Haven  R. 
It  was  agreed  between  him  and  the  Co.  v.  Schuyler,  34  N.  Y.  30,  2 
corporation  that  it  should  stand  on  Smith's  Cas.  1109,  1  Keener's  Cas. 
the  books  as  hers  without  any  874,  2  Cum.  Cas.  Il9  And  see 
transfer  or  issue  of  a  new  certlfl-  Bank  of  Kentucky  v.  Schuylkill 
cate.    It   was   held    that   the    titl3   Bank,  1  Pars.  Eq.  Cas.  (Pa)  180 
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he  has  intentionally  or  through  negligence  clothed  with  the  ap- 
parent title,  or  with  the  apparent  power  to  transfer  the  same. 

If  a  corporation,  although  in  good  faith  and  without  negligence, 
recognizes  and  registers  a  transfer  of  stock  under  a  forged  or  un- 
authorized assignment  and  power  of  attorney,  or  otherwise  with- 
out authority  from  the  owner,  and  the  latter  is  not  estopped,  it 
may  be  compelled  to  replace  the  stock  on  its  books,  or  to  pay  the 
damages  sustained. 

A  bona  fide  purchaser  of  stock  froir  one  who  appears  on  the 
books  of  the  corporation  or  the  certificate  to  be  the  absolute  owner 
thereof  acquires  a  good  title,  although  the  seller  may  in  fact  have 
held  the  stock  in  trust,  and  the  transfer  may  have  been  unau- 
thorized. But  it  is  otherwise  if  he  had  actual  or  constructive  no- 
tice of  the  trust,  and  the  circumstances  surrounding  the  transfer 
were  such  as  to  show  that  it  was  unauthorized,  or  to  create  sus- 
picion. 

This  applies  to  transfers  by  executors.  Purchasers  of  stock  from 
an  executor,  with  notice  of  his  character,  are  charged  with  notice 
that  there  is  a  will,  and  of'its  contents,  and  of  any  statute  restrict- 
ing the  power  of  an  executor  to  dispose  of  property  of  the  estate. 
Where  there  are  no  such  restrictions  an  executor  has  power  to  sell 
stock  belonging  to  the  estate,  and  a  bona  fide  purchaser  from  him 
acquires  a  good  title  notwithstanding  a  breach  of  trust. 

§  594.     Title  of  transferee  in  the  absence  of  negligence. 

Since  certificates  of  stock  are  not  negotiable  instruments,  and 
a  transferee  acquires  no  better  title  than  his  transferrer  had, 
unless  the  circumstances  are  sucli  as  to  create  an  estoppel  in  his 
favor,^^^  it  follows  that  a  transfer  of  a  certificate  of  stock,  even 
to  a  hona  fide  purchaser  or  pledgee,  by  one  who  has  no  title  or 
authority  to  transfer  the  same,  gives  the  transferee  no  title  to 
the  shares  as  against  the  true  owner,  unless  the  latter  is  for 
some  reason  estopped  to  assert  his  title.*' ^     "The  general  rule 

312  Ante,  §  571.  caries,  96  U.  S.  193;  Western  TJn- 

313  Hildyard  v.  South  Sea  Co.,  2  Ion  Telegraph  Co.  v.  Davenport,  97 
P.  M'^ms.  76,  2  Keener's  Cas.  1144;  U.  S.  369,  2  Smith's  Cas.  1089,  2 
Colonial  Pank  v.  Cady,  15  App.  Keener's  Cas.  1139,  1  Cum.  Cas. 
Cas.  267,  2  Keener's  Cas.  1113,  1  643;  Bangor  Electric  T  i°-h'  H-  Pow- 
Cum.  Cas.  629;   Dewing  v.  Perdi-  ^r  Co.  v.  Robinson,  52  Fed.  520,  2 
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of  the  law,"  said  Lord  Herschell  in  a  late  English  case,  "is, 
that  where  a  person  has  obtained  the  property  of  another  from 
one  who  is  dealing  with  it  without  the  authority  of  the  true 
owner,  no  title  is  acquired  as  against  that  owner,  even  though 
full  value  be  given,  and  the  property  be  taken  in  the  belief  that 
an  unquestionable  title  thereto  is  being  obtained,  unless  the  per- 
son taking  it  can  show  that  the  true  owner  has  so  acted  as  to 
mislead  him  into  the  belief  that  the  person  dealing  with  the 
property  had  authority  to  do  so.  If  this  can  be  shewn,  a  good 
title  is  acquired  by  personal  estoppel  against  the  true  owner."^^* 
In  accordance  with  this  principle,  it  has  repeatedly  been  held 
that  a  hona  fide  purchaser  or  pledgee  of  a  certificate  of  stock 
acquires  no  title  thereto  where  he  takes  the  same  under  a  forged 
assigTiment  and  power  of  attorney.  This  is  true,  not  only  where 
the  certificate  is  lost  or  stolen,  and  the  assignment  and  power 
of  attorney  is  forged  by  the  finder  or  thief,  but  also  where  the 
forgery  is  committed  by  one  to  whom  the  certificate  has  been 
intrusted  as  agent  or  bailee.^*^     The  same  principle  applies 

Keener's  Cas.  1134;  East  Binning-  O'Herroh  v.  Gray,  168  Mass.  573, 

ham  Land  Co.  v.  Tennis,  85  Ala.  60  Am.  St.  Rep.  411. 

565,  7   km.  St.  Rep.  73,  2  Smith's  3i4  London  Joint  Stock  Banii  v. 

Cas.  1079,  1  Cum.  Cas.   647;   Bar-  Simmons    [1892]    App.    Cas.    201, 

stow  V.  Savage  Mining  Co.,  64  Cal.  215.     And     see     Bangor     Electric 

388,   49  Am.   Rep.   705;    Sherwood  Light  &  Power  Co.  v.  Rohlnson,  52 

V.  Meadow  Valley  Mining  Co.,  50  Fed.  520,  2  Keener's  Cas.  1134. 

Cal.  412 ;  Tafft  v.  Presidio  &  Fer-  As  to  estoppel  of  the  owner,  see 

Ties  R.  Co.,  84  Cal.  131,  18  Am.  St.  post,  §  595. 

Rep.  1C6;  Hall  v.  Rose  Hill  &  Ev-  3is  Hlldyard  v.  South  Sea  Co.,  2 

anston  Road  Co.,  70  111.  673;  Frown  P.  Wms.  76,  2  Keener's  Cas.  1144; 

V.  Howard  Fire   Ins.   Co.,   42   Md,  Ashby  v.  Blackwell,  Ambler,  503,  2 

384,    20   Am.    Rep.    90;    Sewall   v.  Eden,  299,  2  Keener's  Cas.   1145; 

Boston  Water  Power  Co.,  4  Allen  Simm     v.     Anglo-American     Tele- 

(Mass.)    277,     81    Am.    Dec.    701;  graph    Co.,    5   Q.   B.   Dlv.    188     2 

Shaw  V.  Spencer,  100  Mass.  382,  97  Keener's   Cas.   1148,   2   Cum.   Cas. 

Am.   Dec.     107,    1   Am.    Rep.     45;  165;  Western  Union  Telegraph  Co. 

Pratt  V.  Taunton  Copper  Mf?.  Co.,  v.    Davenport,    97    U     S     369     2 

123   Mass.    110,   25   Am.   Rep.   37;  Smith's  Cas.  1089,  2  Keener's  Cas. 

Pollock  V.  National  Bank,  7  N.  Y.  1139,  1  Cum.  Cas.   643 ;    Sewall  v. 

274,  57  Am.  Dee.  520;   Mechanics'  Boston  Water  Power  Co     4  Allen 

Bank  v.  New  York  &  New  Haven  (Mass.)    277,     81     Am     Dec     701- 

^'^^°.i  }^  ^A^-  ^^^'  Middle  v.  Bay-  Pratt  v.  Taunton  Copper  Mfg.  Co., 

09  -T.^  o?-  f,n^l"i  Y°°^'^  ^PP^^l'  123    Mass.    110,    25   Am.   Rep.   37; 

92  Pa.  St.  379,  37  Am.  Rep.   694;  Pollock  v.  National  Bank,  7  N.  Y. 

Westmghouse  V.  German  Nat.  Bank  274,  57  Am.  Dec.  520;   Blalsdell  v. 

of    Pittsburg,    188    Pa.    St.     630;  Bohr,  68  Ga   56 
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where  an  assignment  of  a.  certificate  of  stock  is  indorsed  thereon 
by  a  person  without  any  authority  or  apparent  authority  from 
the  owner,  although  without  any  fraudulent  intent.^^"  And 
even  where  a  lost  or  stolen  certificate  has  been  indorsed  in  blank 
by  the  person  appearing  on  the  books  of  the  corporation  as  own- 
er, a  hona  fide  transferee  acquires  no  title  as  against  the  true 
owner,  unless  the  latter  has  been  guilty  of  such  negligence  as 
will  estop  him  from  asserting  his  title.^^^ 

Where  the  owner  of  a  certificate  of  shares  sells  part  of  them, 
and  executes  and  delivers  an  assignment  of  the  part  so  s6ld  by 
partially  filling  up  the  blank  assignment  and  power  of  at- 
torney printed  on  the  back  of  the  certificate,  being  guilty  of  .lO 
want  of  care  in  the  mode  of  filling  the  blank,  and  the  assign- 
ment is  afterwards  altered  without  his  consent,  whether  with  or 
without  a  fraudulent  intent,  so  as  to  purport  to  assign  the  whole 
of  the  shares,  a  bona  fide  purchaser  of  all  of  the  shares  from 
the  assignee  acquires  no  title  to  those  not  assigned  by  the 


§  595.     Estoppel  of  true  owner  to  assert  title  as  against  trans- 
feree. 

(a)  In  general. — The  doctrine  that  a  bona  fide  purchaser  of 
shares  under  a  forged  or  unauthorized  transfer  acquires  no  title 
as  against  the  true  owner  does  not  apply  where  the  circum- 
stances are  such  as  to  estop  the  latter  from  asserting  his  title. 

sisSewall  r.  Boston  Water  Pow-  er's  Cas.  1121;  Wells  v.  Smith,  7 

er  Co.,  4  Allen  (Mass.)  277,  81  Am.  Abb.  Pr.  (N.  Y.)  261;  Anderson  v. 

Dec.  701.  Nicholas,  28  N.  Y.  600;  Bercich  v. 

317  East  Birmingham  Land  Co.  v.  Marye,  9  Nev.  312 ;  Biddle  v.  Bay- 
Dennis,  85  Ala.  565,  7  Am.  St.  Rep.  ard,  13  Pa.  St.  150;  O'Herron  v. 
73,  2  Smith's  Cas.  1079,  1  Cum.  Gray,  168  Mass.  573,  60  Am.  St.  Rep. 
Cas.  647;  Bangor  Electric  Light  &  411. 

Power   Co.   v.    Robinson,    52    Fed.  Where  the  cashier  of  a  bank  in 

520,  2  Keener's  Cas.   1134;    Sher-  which  stock  has  been  deposited  for 

wood    V.    Meadow    Valley    Mining  s&fe-keeping  takes  the  same  with- 

Cc,  50  Cal.  412;   Barstow  v.  Sav-  out   authority,   and   pledges  it  as 

age  Mining  Co.,  64  Cal.  388,  49  Am.  his  own,  the  pledgee  acquires  no 

Rep.  705  (limiting  Winter  v.  Bel-  title  or  lien  as  against  the  owner, 

mont   Mining    Co.,    53'  Cal.    428);  O'Herron  v.  Gray,  supra. 

Knox  V.   Eden    Musee  Americain  sis  Sewall  v.  Boston  Water  Pow- 

Co.,  148  N.  Y.  441,  51  Am.  St.  Rep.  er  Co.,  4  Allen  (Mass.)  2T7,  81  Am. 

700,  2  Smith's  Cas.  1100,  2  Keen-  Dec.  701. 
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Such  an  estoppel  may  arise  either  from  acts  or  from  negligence. 
It  is  a  well-settled  principle  that,  where  the  owner  of  property 
clothes  another  with  apparent  title  to  the  same,  or  apparent  au- 
thority to  dispose  of  the  same,  he  will  be  estopped  to  deny 
such  apparent  title  or  authority  as  against  third  persons  dealing 
with  the  other  party  on  the  faith  thereof.  And  in  accordance 
with  this  principle,  it  has  repeatedly  been  held  that  the  owner 
of  shares  is  estopped  from  asserting  his  title  as  against  a  bona 
fide  purchaser  or  pledgee  of  the  shares  from  one  whom  he  has 
intentionally  or  through  negligence  clothed  with  apparent  title 
thereto,  or  with  apparent  authority  to  transfer  the  same.*-'* 
In  a  leading  New  York  case  **"  it  was  held  that  an  agent  to 


319  McNeil  V.  Tenth  Nat.  Bank, 
46  N.  Y.  325,  7  Am.  Rep.  341,  2 
Smith's  Gas.  1083,  2  Keener's  Gas. 
1100,  1  Cum.  Cas.  620;  Commer- 
cial Bank  of  Buffalo  v.  Kortright, 
22  Wend.  (N.  Y.)  348,  34  Am.  Dec. 
317;  Fatman  v.  Lobach,  1  Duer 
(N.  Y.)  354;  Winter  v.  Belmont 
Mining  Co.,  53  Cal.  428;  Jarvis  v. 
Rogers,  13  Mass.  105;  Id.,  15  Mass. 
389;  Walker  v.  Detroit  Transit  Ry. 
Co.,  47  Mich.  338;  Mount  Holly,  L. 
&  M.  Turnpike  Co.  v.  Ferree,  17 
N.  J.  Bq.  117;  Frail  v.  Tilt,  28  N. 
J.  Bq.  479;  State  Bank  v.  Cox,  11 
Rich.  Bq.  (S.  C.)  344,  78  Am.  Dee. 
458;  Otis  v.  Gardner,  105  111.  436; 
Burton's  Appeal,  93  Pa.  St.  214; 
Burton  v.  Peterson,  12  Phila.  397; 
Cherry  v.  Frost,  7  I^ea  (Tenn.)  1; 
Colonial  Bank  v.  Cady,  15  App. 
Cas.  267,  2  Keener's  Cas.  1113,  1 
Cum.  Cas.  629;  Ex  parte  Swan,  7 
C.  B.  (N.  S.)  400;  Swan  v.  North 
British  Australasian  Co.,  7  Hurl.  & 
N.  603;  Id.,  2  Hurl.  &  C.  175 
(where,  however,  it  was  held  that 
the  negligence  relied  on  was  too 
remote). 

See,  also,  Masury  v.  Arkansas 
Nat.  Bank,  35  C.  C.  A.  476,  93  Fed. 
603,  reversing  87  Fed.  381;  National 
Safe  Deposit,  Savings  &  Trust  Co. 
V.  Gray,  12  App.  D.  C.  276 ;  Brittan 
v.  Oakland  Bank  of  Savings,  124 
Cal.  282,  71  Am.  St.  Rep.  58;  Gil- 
bert  V.   Brie   Building   Ass'n,    184 


Pa.  St.  554;  Westinghouse  v.  Ger- 
man Nat.  Bank,  196  Pa.  St.  249. 

One  who  assigns  his  certificate 
in  blank,  with  a  power  of  attorney 
to  transfer  the  stock  on  the  books 
of  the  corporation,  expressing  a 
consideration,  and  delivers  it  as 
collateral,  is  estopped  to  assert  his 
title  as  against  a  bona  fide  pur- 
chaser from  the  pledgee.  Nelson 
V.  Owen,  113  Ala.  372. 

One  who,  in  good  faith,  takes 
from  a  husband,  as  security  for  a 
loan  to  him,  stock  standing  in  his 
wife's  name,  tor  the  transfer  of 
which  proper  powers  have  been  ex- 
ecuted by  her,  is  protected,  al- 
though the  husband  may  be  acting 
in  bad  faith  towards  the  wife  in 
disposing  of  the  stock.  McManus 
V.  Laughlin,  186  Pa.  St.  498. 

Where  A.  caused  his  shares  of 
stock  to  be  transferred  on  the" 
company's  books  to  B.,  to  whom  a 
certificate  was  duly  issued,  and  B. 
indorsed  the  certificate  in  blank 
and  delivered  it  to  A.,  but  after- 
wards stole  the  certificate  and 
sold  it  to  a  bona  fide  purchaser, 
while  it  was  so  indorsed,  and 
while  the  stock  still  stood  in  his 
name  on  the  books,  it  was  held 
that  the  purchaser  acquired  a 
good  title  as  against  A.  Winter  v. 
Belmont  Mining  Co..  53  Cal.  428. 

320  McNeil  V.  Tenth  Nat.  Bank. 
46  N.  Y.  325,   7  Am.   Rep.   341,   2 
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whom  the  owner  has  delivered  a  certificate  of  stock  duly  in- 
dorsed for  transfer,  -with  a  limited  power  of  disposition  for  a 
special  purpose,  may  bind  the  title  thereto  as  against  the  true 
owner  by  transferring  the  certificate  to  a  bona  fide  purchaser 
or  pledgee  who  has  no  notice  of  the  limitations  of  the  agent's 
authority,  although  the  transfer  may  be  made  for  an  unau- 
thorized purpose,  and  with  the  intention  on  the  part  of  the  agent 
to  commit  a  fraud  upon  his  principal.  In  this  case,  certificates 
of  stock  were  pledged  by  the  owner  with  brokers  to  secure  ad- 
vances, having  indorsed  thereon  in  form  an  unconditional  power 
of  attorney  to  make  all  necessary  transfers,  but  with  a  limited 
authority  to  use  the  power  only  when  necessary  to  make  the 
pledge  f-vailable.  The  brokers,  in  violation  of  their  duty, 
pledged  the  shares  for  a  large  sum  for  their  own  purposes,  and 
the  controversy  was  between  the  original  owner  and  the  pledgees 
of  the  brokers.  Under  these  circumstances  it  was  decided  that 
the  original  owner,  having  placed  the  certificates  in  the  hands 
of  the  brokers  with  power  of  disposition,  was  estopped,  as 
against  the  pledgees  in  good  faith  and  for  value,  from  denying 
their  authority  to  transfer  the  same,  upon  the  principle  that 
the  owner  should  suffer  from  his  misplaced  confidence  in  the 
brokers,  rather  than  those  who  dealt  with  them  on  the  strengtli 
of  their  apparent  authority.  "It  must  be  conceded,"  said  the 
court  in  this  case,  "that  as  a  general  rule,  applicable  to  property 
other  than  negotiable  securities,  the  vendor  or  pledgor  can  con- 
vey no  greater  right  or  title  than  he  has.  But  this  is  a  truism, 
predicable  of  a  simple  transfer  from  one  party  to  another  where 
no  other  element  intervenes.  It  does  not  interfere  with  the  well- 
established  principle,  that  where  the  true  owner  holds  out  an- 
other, or  allows  him  to  appear,  as  the  owner  of,  or  as  having 
full  power  of  disposition  over  the  property,  and  innocent  third 
parties  are  thus  led  into  dealing  with  such  apparent  owner,  they 
will  be  protected.  Their  rights  in  such  cases  do  not  depend 
upon  the  actual  title  or  authority  of  the  party  with  whom  they 

Smith's  Cas.  1083,  2  Keener's  Gas.    State  Bank  v.  Cox,  11  Rich.  Bq. 
1100,  1  Cum.  Cas.  620.    See,  also,    (S.  C.)  344,  78  Am.  Dec.  458. 
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deal  directly,  but  are  derived  from  the  act  of  the  real  owner, 
which  precludes  him  from  disputing,  as  against  them,  the  ex- 
istence of  the  title  or  power  which,  through  negligence  or  mis- 
taken confidence,  he  caused  or  allowed  to  appear  to  be  vested  in 
the  party  making  the  conveyance.  *  *  *  Simply  intrust- 
ing the  possession  of  a  chattel  to  another  as  depositary,  pledgee 
or  other  bailee,  or  even  under  a  conditional  executory  contract 
of  sale,  is  clearly  insufficient  to  preclude  the  real  owner  from 
reclaiming  his  property,  in  case  of  an  unauthorized  disposition 
of  it  by  the  person  so  intrusted.^^*  *  *  *  ]g^^  j£  jj^g  owner 
intrusts  to  another,  not  merely  the  possession  of  the  property, 
but  also  written  evidence,  over  his  own  signature,  of  title  thereto, 
and  of  an  unconditional  power  of  disposition  over  it,  the  case 
is  vastly  different.  There  can  be  no  occasion  for  the  delivery 
of  such  documents,  unless  it  is  intended  that  they  shall  be 
used,  either  at  the  pleasure  of  the  depositary,  or  imder  con- 
tingencies to  arise.  If  the  conditions  upon  which  this  apparent 
right  of  control  is  to  be  exercised,  are  not  expressed  on  the  face 
of  the  instrument,  biit  remain  in  confidence  between  the  owner 
and  the  depositary,  the  case  cannot  be  distinguished  in  principle 
from  that  of  an  agent  who  receives  secret  instructions  qualify- 
ing or  restricting  an  apparently  absolute  power."^^^ 

"ISTegligence  which  will  work  an  estoppel  of  this  kind  must 
be  a  proximate  cause  of  the  purchase  or  advancement  of  money 
by  the  holder  of  the  property,  and  must  enter  into  the  trans- 
action itself."* 

321  Citing  Ballard  v.  Burgett,  40  629 ;  Baxendale  v.  Bennett,  3  Q.  B. 
N.  Y.  314;  Covin  v.  Hill,  4  Denio  Div.  525,  530;  Picker  v.  London  & 
(N.  Y.)  323.  County  Banking  Co.,  18  Q.  B.  Div. 

322  McNeil  V.  Tenth  Nat.  Bank,  515 ;  Knox  v.  Eden  Musee  Ameri- 
46  N.  Y.  325,  7  Am.  Rep.  341,  2  cain  Co.,  148  N.  Y.  441,  51  Am.  St. 
Smith's  Cas.  1083,  2  Keener's  Cas.  Rep.  700,  2  Smith's  Cas.  1100,  2 
1100,  1  Cum.  Cas.  620.  Keener's     Cas.     1121;     Arnold    v. 

♦O'Herron    v.    Gray,    168    Mas.^.  Cheque  Bank,  1  C.  P.  Div.  578,  587, 

573,  577,  60  Am.  St.  Rep.  411,  414,  588;   Scholfield  v.  Earl  of  Londes- 

citing  Swan  v.  North  British  Aus-  borough,   [1895]    1  Q.  B.  Div.  536, 

tralian  Co.,   7   Hurl.    &  N.   603,   2  [1896]    App.    Cas.    514;     Western 

Hurl.  &  C.  175;   Colonial  Bank  v.  Union  Telegraph  Co.  v.  Davenport, 

Cady,    15    App.    Cas.    267,    282,    2  97  U.  S.  369,  2  Smith's  Cas.  1089, 

Keener's   Cas.   1113,   1   Cum.   Cas.  2  Keener's  Cas.  1139,  1  Cum.  Cas. 
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The  owner  of  shares  of  stock  is  not  guilty  of  negligence  in 
merely  intrusting  another  with  the  possession  of  his  certificate 
of  stock,  if  he  does  not,  by  assignment  or  otherwise,  clothe  him 
with  the  apparent  title.*^^  Where  a  person  having  access  to 
certificates  of  stock  forged  an  assignment  thereof  and  power 
of  attorney,  and  had  them  transferred  on  the  books  of  the  cor- 
poration, it  was  held  that  the  owner  was  not  estopped  from  as- 
serting title  and  reclaiming  the  stock,  and  holding  the  corpora- 
tion liable  for  allowing  the  transfer,  by  the  fact  that  she  allowed 
the  forger  to  have  a  key  to  the  box  containing  the  certificates, 
knowing  that  he  was  insolvent,  and  that  he  had  previously  mis- 
appropriated funds,  nor  by  the  fact  that,  after  the  forgery,  she 
had  the  box  in  her  possession,  and  failed  to  examine  its  eon- 
tents.32* 

It  has  been  held  in  effect  that  intrusting  a  servant  or  agent 
with  the  custody  of  certificates  of  stock  assigned  in  blank,  with- 
out any  authority  to  deal  with  the  same,  is  not  such  negligence 
as  to  estop  the  owner  from  reclaiming  the  same  from  a  bona  fide 
purchaser  from  the  agent  or  servant,  since  an  employer  or  mas- 
ter is  not  to  be  deemed  guilty  of  negligence  because  he  does  not 
anticipate  and  provide  against  possible  criminal  acts  of  his 
servants  or  employes.^^^  But  the  soundness  of  this  view  is 
doubtful,  to  say  the  least.*^^  However  this  may  be,  it  is  clear 
that  the  mere  indorsement  of  an  assignment  and  power  of  at- 
torney in  blank  on  a  certificate  of  stock,  which  is  afterwards  lost 

643 ;  Bangor  Electric  Light  &  Pow-  the  ground  of  negligence,  to  set  up 

er  Co.  V.  Robinson,  52  Fed.  520.  his  title  against  one  claiming  title 

323  McNeil  V.  Tenth  Nat.  Bank,  through  the  assignor's  forged  al- 

46  N.  Y.  325,   1  Am.  Rep.   341,   2  teration  of  the  assignments.    Ea- 

Smith's  Cas.  1083,  2  Keener's  Cas.  ton    v.   New   England    Telegraph 

1100,   1   Cum.   Cas.   620;     Colonial  Co.,  68  Me.  63. 

Bank  v.  Cady,  15  App.  Cas.  267,  2  324  western  Union  Telegraph  Co. 

Keener's   Cas.   1113,   1   Cum.   Cas.  v.    Davenport,    97    U.    S.    369,    2 

629 ;  Western  Union  Telegraph  Co.  Smith's  Cas.  1089,  2  Keener's  Cas. 

V.    Davenport,    97    U.    S.    369,    2  1139,  1  Cum.  Cas.  643. 

Smith's  Cas.  1089,  2  Keener's  Cas.  325  Knox  v.  Eden  Musee  Ameri- 

1139,  1  Cum.  Cas.  643.  cain  Co.,  148  N.-Y.  441,  51  Am.  St. 

An  assignee  of  stock  certificates  Rep.   700,  2   Smith's  Cas.  1100,  2 

having    them,    with    the    assign-  Keener's  Cas.  1121. 

ments  unrecorded,  ill  the  assign-  326  gee  the  cases  cited  In  note 

or's  possession,  is  not  estopped,  on  319,  infra. 
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or  stolen,  is  not  such  negligence  as  will  estop  the  owner  from 
asserting  his  title  as  against  a  bona  fide  purchaser  from  the 
finder  or  thief,  or  from  holding  the  corporation  liable  for  allow- 
ing a  transfer  on  its  books,  where  the  loss  or  theft  of  the  certifi- 
cate was  not  due  to  any  negligence  on  the  part  of  the  owner.^^^ 
A  person  is  not  guilty  of  negligence  in  leaving  a  certificate  of 
stock  indorsed  in  blank  in  a  safe-deposit  box  used  by  himself 
and  another  jointly,  so  as  to  be  estopped  from  asserting  his  title 
after  the  certificate  has  been  stolen  by  the  other,  and  sold  or 
pledged  to  a  bona  fide  purchaser  or  pledgee.^^* 

(b)  Purchasers  or  pledgees  with  notice — Circumstances  putting 
them  on  inquiry. — The  doctrine  that  the  owner  of  shares  is  es- 
topped to  assert  his  title  as  against  a  purchaser  or  pledgee  from 
one  whom  he  has  clothed  with  apparent  title  or  authority  clearly 
does  not  apply  in  favor  of  purchasers  or  pledgees  who  have 
actual  notice  that  the  apparent  title  or  authority  is  not  real.* 

Nor  does  the  doctrine  apply  where  the  form  or  terms  of  the 
indorsement  on  the  certificate  or  the  other  circumstances  are 
sufiicient  to  put  the  purchaser  or  pledgee  upon  inquiry.^-" 

In  an  English  case,  the  executors  of  a  deceased  stockholder, 
in  order  to  get  themselves  registered  in  the  books  of  the  com- 
pany as  the  holders  of  the  shares,  executed  in  blank  on  the 
certificates  an  assignment  and  power  of  attorney  to  transfer  the 
same,  and  delivered  them  to  a  stock  broker  with  instructions  to 

S27  Biddle  v.  Bayard,  13  Pa.  St.  Power   Co.    v.    Robinson,    52   Fed. 

150;  Bast  Birmingham  Land  Co.  v.  520,  2  Keener's  Cas.  1134. 

Dennis,  85  Ala.  565,  7  Am.  St.  Rep.  »»   i.     ,       ^.  ^             ,          ,    , 

73,   2   Smith's   Cas.   1079,    1   Cum.  /'^  H^^.^^  ^^"^'^  accepts  a  pledge 

Cas.  647;  Barstow  v.  Savage  Min-  o.  stock  trom  a  broker  with  knowl- 

ing  Co.,  64  Cal.  388,  49  Am.  Rep.  ^"^^e  that  its  ownership  is  in  an- 

705;   Sherwood  v.  Meadow  Valley  °^^,?^'  ^^  T^?™  }^  ?^^  ''®!'^  .^f 

Mining  Co.,   50   Cal.   412;    Bangor  Pothecated  to  the  broker  and  with- 

Electric  Light  &  Power  Co.  v.  Rob-  ?"*  inquiry  as  to  the  broker's  right 

inson,  52  Fed.  520,  2  Keener's  Cas.  *?   ^^%^^f  *^®   ^^™e,   cannot  hold 

1134;  Knox  v.  Eden  Musee  Ameri-  "l®  ^}°''^   ^^   agamst  the   owner, 

cain  Co    148  N  Y   441    51  Am   St  westinghouse     v.     German     Nat. 

Rep.   700.   2   Smith's   Cas.   1100,   2  ^^^^  °*  Pittsburg,  188  Pa.  St.  630. 

Keener's   Cas.   1121;    O'Herron  v.  s2o  Colonial    Bank    v.   Cady,   15 

Gray,  168  Mass.  573,   60  Am.  St.  App.   Cas.   267,    2    Keener's   Cas. 

Rep.  411.  1113,  1  Cum.  Cas.  629;  Anderson 

828  Bangor    Electric      Light     &  v.  Nicholas,  28  N.  Y.  600. 
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have  the  transfers  registered.  The  broker,  in  fraud  of  the  trust 
reposed  in  him,  pledged  the  certificates  to  secure  a  loan  to  him- 
self, and  the  pledgees  resisted  the  claim  of  the  executors  to  the 
shares  on  the  ground  that  they  Avere  estopped  by  reason  of  their 
having  clothed  the  broker  with  the  apparent  title  and  authority 
to  dispose  of  the  shares.  It  was  held,  however,  that  there  was 
no  estoppel,  because  such  an  indorsement  might  mean  either  one 
of  two  things, — either  that  the  executors  were  going  to  sell  the 
^hares,  and  transfer  them  to  some  one  else,  or  that  they  were 
signing  in  order  that  they  might  be  themselves  registered  in  the 
books  of  the  corporation  as  the  legal  representatives  of  the  de^ 
ceased  holder,  and  because,  for  a  further  reason,  certificates  of 
stock  thus  indorsed  by  executors  of  the  registered  owner  were 
not,  under  the  rules  of  the  stock  exchange,  regarded  as  being  in 
order,  nor  a  delivery  thereof  as  a  good  delivery.^"* 

Where  certificates  of  stock  were  stolen  from  the  owner  by  a 
boy  of  sixteen,  and  sold  to  a  person  for  one-third  of  their  value, 
and  the  latter  immediately  sold  the  same  for  more  than  twice  the 
amount  he  paid  for  them,  it  was  held  that  he  could  not  be 
deemed  a  bona  fide  purchaser.*^* 

Where  the  owner  of  stock  executes  and  delivers  a  power  of  at- 
torney authorizing  the  person  named  therein  as  attorney  to 
transfer  the  stock  to  a  person  the  place  for  whose  name  is  left 
blank,  with  the  understanding  that  it  is  to  be  pledged  as  col- 
lateral security  to  a  particular  creditor  of  the  person  for  whose 
benefit  the  power  of  attorney  is  executed,  and  the  name  of  such 
creditor  is  afterwards  inserted  in  the  blank,  and  the  transfer 
made,  the  authority  of  the  attorney  is  exhausted ;  and  when  that 
debt  is  paid,  the  owner  of  the  stock  is  entitled  to  its  return,  not- 
v.-ithstanding  the  fact  that  the  attorney  has  transferred  it  as  se- 
curity for  other  debts  by  erasing  the  name  of  the  creditor  first 
inserted,  and  inserting  another.*^* 

330  Colonial    Bank    v.   Cady,   15       33i  Anderson  v.  Nicholas,  28  N. 
App.   Cas.   267,    2    Keener's   Cas.   Y.  600. 

1113,  1  Cum.  Cas.  629.  332  Denny  v.  Lyon,  38  Pa.  St.  98. 

80  Am.  Dec.  463. 
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(c)  Effect  of  nonregistration  of  transfer  to  apparent  owner. — 

The  fact  that  no  transfer  is  registered  on  the  books  of  the  cor- 
poration to  the  person  whom  the  owner  of  shares  has  clothed 
with  apparent  title  does  not  prevent  an  estoppel  from  arising 
against  the  owner  in  favor  of  a  bona  fide  transferee.  This  la 
clearly  so  in  those  jurisdictions  in  which  an  unregistered  trans- 
fer passes  the  legal  title  as  between  the  transferrer  and  trans- 
feree. It  was  said  in  such  a  case  by  the  ISTew  York  coxirt  of  ap- 
peals :  "By  omitting  to  register  his  transfer,  the  holder  of  the 
certificate  and  power  fails  to  obtain  the  right  to  vote,  and  may 
lose  his  stock  by  a  fraudulent  transfer  on  the  books  of  the  com- 
pany, by  the  registered  holder,  to  a  bona  fide  purchaser.  Bu*; 
in  this  respect  he  is  in  a  condition  analogous  to  that  of  the  holder 
of  an  unrecorded  deed  of  land,  and  possesses  a  no  less  perfect 
title  as  against  the  assignor  and  others.  And  he  would  have 
an  action  against  the  corporation,  for  allowing  such  a  transfer 
in  violation  of  his  rights.  He  also  takes  the  risk  of  the  collec- 
tion of  dividends  by  his  assignor,  or  of  any  lien  the  corporation 
may  have  on  the  shares.  But  in  other  respects  his  title  is  com- 
plete. The  holder  of  such  a  certificate  and  power  possesses  all 
the  external  indicia  of  title  to  the  stock,  and  an  apparently  un- 
limited power  of  disposition  over  it.  He  does  not  appear  to 
have,  as  is  said  in  some  of  the  authorities  cited,  concerning  the 
assignee  of  a  chose  in  action,  a  mere  equitable  interest,  which  is 
said  to  be  notice  to  all  persons  dealing  with  him  that  they  take 
subject  to  all  equities,  latent  or  otherwise,  of  third  parties ;  but, 
apparently,  the  legal  title,  and  the  means  of  transferring  such 
title  in  the  most  effectual  manner."^^^ 

The  doctrine  of  estoppel  of  the  true  owner  of  shares  to  assert 
title  as  against  a  bona  fide  purchaser  or  pledgee  from  one  clothed 
with  apparent  title  or  power  of  disposition  has  also  been  applied, 
notwithstanding  nonregistration  of  the  transfer  to  the  apparent 

833  McNeil  V.  Tenth  Nat.  Bank,  Smith's  Cas.  1083,  2  Keener's  Gas. 
46  N.  Y.  325,  7  Am.  Rep.   341,   2    1100,  1  Cum.  Cas.  620. 
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owner,  in  those  JTirisdictions  in  which,  an  unregistered  transfer 
is  regarded  as  passing  a  mere  equitable  title.^^* 

(d)  Negligence  of  guardian  as  affecting  ward. — Infant  owners 
of  stock  which  has  been  transferred  on  the  books  of  the  corpora- 
tion under  a  forged  assignment  and  power  of  attorney  are  not 
precluded  from  suing  the  corporation  to  compel  it  to  replace  the 
stock,  or  to  recover  a  judgment  for  its  value,  by  the  fact  that 
their  guardian  was  negligent  in  allowing  the  forger  to  have 
access  to  the  certificates  of  stock,  where,  under  the  statute  of  the 
state,  shares  of  stock  belonging  to  an  infant  under  guardianship 
cannot  be  transferred  without  the  sanction  of  the  probate 
court.^*^ 

§  596.    Unauthorized  transfers  by  agents. 

The  effect  of  an  unauthorized  transfer  of  shares  by  a  person 
as  agent  for  the  owner  must  be  determined  by  applying  the 
general  principles  of  the  law  of  agency.  If  the  transfer  is  with- 
in neither  the  actual  nor  the  apparent  scope  of  the  agent's  au- 
thority, the  principal  is  not  bound,  and  the  transferee  acquires 
no  title.  But  it  is  otherwise  if  the  transfer  is  within  the  ap- 
parent authority  with  which  the  principal  has  clothed  the  agent, 
although  not  within  his  actual  authority,  if  the  transferee  relies 
on  his  apparent  authority,  and  has  no  notice  of  the  limitations 
upon  such  authority  as  between  the  principal  and  agent,  or  of 
secret  instructions  of  the  principal  to  the  agent.^^® 

If  a  person  having  possession  of  a  certificate  of  stock  as  agent 
for  another  transfers  it  as  his  own,  there  is  no  question  of 
agency,  but  the  case  is  governed  by  the  principles  stated  in  the 
preceding  sections.    If,  by  an  assignment  and  power  of  attorney, 

334  Otis  V.  Gardner,  105  111.  436.  possession  of  one  who  sold  them 

335  Western  Union  Telegraph  Co.  to  a  bona  fide  purchaser.  O'Her- 
V.  Davenport,  97  TJ.  S.  369,  2  ron  v.  Gray,  168  Mass.  573,  60  Am". 
Smith's  Gas.  1089,  2  Keener's  Gas.  St.  Rep.  411. 

1139,  1  Cum.  Gas.  643.  sso  Commercial  Bank  of  Buffalo 

The  owners  of  certificates  of  v.  Kortright,  22  Wend.  (N.  Y.) 
stock  are  not  estopped  from  re-  348,  34  Am.  Dec.  317;  Brittan  v. 
claiming  them  by  the  fact  that  Oakland  Bank  of  Savings,  124  Gal. 
their    guardian    left    them    in    the   282,  71  Am.  St.  Rep.  58. 
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or  otherwise,  the  principal  has  clothed  the  agent  with  apparent 
title,  a  bona  fide  purchaser  from  him  acquires  a  good  title  as 
against  the  principal,  for  the  latter  is  estopped  to  assert  his 
title.3^^ 

The  doctrine  that  the  owner  of  shares  of  stock,  who  allows 
another  to  appear  as  owner  of  his  certificate,  is  estopped  to  as- 
sert his  title  as  against  a  bona  fide  purchaser  or  pledgee  from  the 
latter,  does  not  apply  where  the  person  in  possession  of  the  cer- 
tificate does  not  assume  to  transfer  the  certificate  as  owner,  but 
assumes  to  act  as  agent  of  the  owner,  and  falselj  represents  that 
he  has  authority  from  the  latter  to  sell  or  pledge  the  same.  In 
such  a  case,  the  owner  is  not  estopped  as  against  the  purchaser 
or  pledgee,  unless  he  has  held  the  transferrer  out  as  having  au- 
thority to  so  act  for  him;  and  the  fact  that  he  has  clothed  the 
transferrer  with  apparent  title  to  the  stock,  so  that  he  would  be 
estopped  if  the  latter  had  transferred  the  same  as  owner,  is 
immaterial.*^* 

A  transfer  of  stock  from  a  principal  to  his  agent  on  the  books 
of  the  corporation  is  not  authorized  by  the  fact  that  the  principal 
has  given  the  agent  a  general  power  of  attorney  empowering 
him,  among  other  things,  "to  sell,  dispose  of,  transfer,  and  ds- 
liver  all  or  any  of  my  interests  in  the  capital  stock  of  any  asso- 
ciation, bodies  corporate  or  politic."*^® 

§  597.    Remedies  of  the  owner  in  the  case  of  forged  or  unau- 
thorized transfers. 

(a)  Liability  of  and  remedies  against  the  corporation. — If  a 

corporation  recognizes  a  forged  or  unauthorized  assignment  of  a 
certificate  of  stock  and  power  of  attorney  to  transfer  the  same, 
and  registers  the  transfer  on  its  books,  or  if  it  registers  a  trans- 
fer without  any  assignment  or  authority  from  the  owner,  it  is 

•     337  McNeil  V.  Tenth  Nat.  Bank,  ass  Merchants'  Bank   of    Canada 
46  N.  Y.   325,   7  Am.   Rep.   341,   2  v.  Livingston,  74  N.  Y.  223,  2  Keen- 
Smith's  Cas.  1083,  2  Keener's  Cas.  er's  Cas.  1111,  2  Cum.  Cas.  142 
1100,  1  Cum.  Cas.  620  (as  to  which 

see  ante,  §  595[a]) ;  State  Bank  v.  sso  Tafft  v.  Presidio  &  Ferries  R. 

Cox,  11  Rich.  Eq.   (S.  C.)   344,  78  Co.,  84  Cal.  131,  18  Am.  St.  Rep. 

Am.  Dec.  458.  166. 
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guilty  of  a  conversion  of  the  shares,  and  the  registered  owner 
may  maintain  an  action  against  it  for  damages,^***  unless  he  is 
estopped  to  assert  his  title,  as  explained  in  a  former  section.^*^ 
Or  such  an  action  may  be  maintained  by  a  transferee  of  the 
registered  owner,  after  he  has  demanded  a  transfer  on  the  books 
of  the  corporation,  and  been  refused.^*^  "A  corporation  whose 
stock  is  *  *  *  transferable  only  on  the  books  of  the 
company,  is  made  the  custodian  of  the  shares,  and  is  clothed 
with  power  to  protect  the  rights  of  its  shareholders  from  unau- 
thorized transfers.  With  this  power  there  exists  the  duty  that 
rests  upon  all  trustees  to  protect,  so  far  as  the  exercise  of  proper 
diligence  and  care  can  do  so,  the  interests  of  the  cestui  que  trusts; 
and  it  must  respond  in  damages  for  any  injury  sustained  in  con- 
sequence of  its  negligence  or  misconduct."^*^ 

A  corporation  is  also  liable  if  it  recognizes  a  power  of  at- 
torney to  transfer  shares  executed  by  a  person  under  legal  dis- 
ability, as  an  infant  or  insane  person,  and  allows  a  transfer 
under  the  same  on  the  books.^** 

According  to  the  weight  of  authority,  when  a  corporation 
recognizes  and  registers  a  forged  or  unauthorized  transfer  of 
stock,  and  refuses  to  recognize  the  rights  of  the  true  owner,  the 
measure  of  damages  in  an  action  by  the  latter  against  the  cor- 
poration is  the  value  of  the  stock  at  the  time  of  such  refusal, 
with  interest  to  the  time  of  the  trial.^*^ 

34oTa£ft  V.  Presidio  &  Ferries  R.  Drovers'  &  Mecr.p.T>ics'    Nat.  Bank, 

Co.,  84  Cal.  131,  18  Am.  St.  Rep.  86  Md.  418;  Wooten  v.  Wilmington 

166;     Bayard  v.   Farmers'   &   Me-  &.  Weldon  R.  Co.   (N.  C.)  38  S.  E. 

chanics'  Bank  of  Philadelphia,  52  298;   Cooper  v.  Illinois  Central  R. 

Pa.    St.   232;    Pollock  v.   National  Co.,  38  App.  Div.  (N.  Y.)  22.    And 

Bank,   7  N.   Y.   274,   57   Am.    Dec.  see    Harrison    v.    Pryse,    Barnard. 

520;    Cushman    v.    Thayer    Manu-  Ch.  324,  2  Keener's  Cas.  1069. 

facturing  Jewelry  Co.,  76  N.  Y.  365,  su  Ante,  §  595. 

32  Am.  Rep.  315;  Marbury  v.  Ehl-  -,,  ci„      n^  ,,                  .,„  ,  , 

en.   72   Md    206,   20  Am.   St.   Rep.  '"  ^^.l  f^^^^^t^    T'    J^l^\'^^ 

467;  Caulklns  v.  Gas-Llght  Co.,  85  ^P^.i^'J;/^;,^^  ^^^^^"^.^^11 

Tenn.   683,   4  Am.    St.   Rep.    786;  ?^IT°'L*^'   f .,  ?™  Z^'   ^'^    ^^^■ 

Strange  v.  Houston  &  Texas  Cen-  ^""^  ^^^  P°^t'  §  602  et  seq. 

tral  R.  Co.,  53  Tex.  162;   Geyser-  "43  Caulkins  v.  Gas-Light  Co.,  85 

Marion   Gold-Mining   Co.   v.   Stark  Tenn.  683,  4  Am.  St.  Rep.  786. 

(0.  C.  A.)   106  Fed.  558;   Chicago  a**  Chew  v.  Bank  of  Baltimore, 

Edison    Co.    v.    Fay,    164    111.    323,  14  Md.  299. 

affirming  62-111.  App.  55;  Hughes  v.  sm  post,  §  603(b). 
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The  true  owner  of  the  stock  is  also  entitled  to  recover  from  the 
corporation  all  dividends  which  have  accrued  thereon  since  the 
wrongful  transfer,  whether  it  has  paid  the  same  to  the  transferee 
or  not.^*° 

Instead  of  suing  at  law  for  conversion,  the  owner  of  stock 
which  has  been  transferred  by  the  corporation  on  its  books  under 
a  forged  or  unauthorized  assignment  and  power  of  attorney  may 
maintain  a  suit  in  equity  to  compel  the  corporation  to  replace 
the  shares  on  its  books  in  Ids  name,  and  issue  to  him  a  proper 
certiiicate,  or,  in  the  alternative,  to  recover  a  judgment  for  their 
value.^*^ 

If  the  shares  still  stand  on  the  books  of  the  corporation  in 
the  name  of  the  person  from  or  through  whom  the  plaintiff  ac- 
quired title,  he  may  sue  to  compel  the  corporation  to  transfer 
the  same  to  him  on  its  books,  and  to  issue  him  a  new  certificate, 
making  the  claimant  under  the  forged  or  unauthorized  transfer 
a  party  defendant.^** 

(b)  Grood  faith  and  absence  of  negligence  on  the  part  of  the 
corporation. — The  fact  that  the  corporation  acted  in  good  failli 
and  without  negligence  in  recognizing  and  registering  a  forged 
or  unauthorized  transfer  is  no  defense  as  against  the  true  owner. 
It  is  bound  at  its  peril  to  ascertain  whether  an  assignment  and 
power  of  attorney  purportinp'  to  have  been  executed  by  tb; 
owner  of  stock  is  genuine. 
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346  Western  Union  Telegraph  Co.  v.  Smith,  7  Abb.  Pr.  (N.  Y.)  261; 
V.  Davenport,  97  U.  S.  369,  2  Hildyard  v.  South  Sea  Co.,  2  P. 
Smith's  Cas.  1089,  2  Keener's  Cas.  Wms.  76,  2  Keener's  Cas.  1144; 
1139,  1  Cum.  Cas.  643;  Pratt  v.  Ashby  v.  Blackwell,  Ambler,  503, 
Taunton  Copper  Mfg.  Co.,  123  2  Eden,  299,  2  Keener's  Cas.  1145; 
Mass.  110,  25  Am.  Rep.  37;  Blais-  Chicago  Edison  Co.  v.  Pay,  164  111. 
dell  V.  Bohr,  68  Ga.  56.  323,  affirming  62  111.  App.  55. 

347  Western  Union  Telegraph  Co.        ,.-  t,„     4.  „  c  t>t-   ■ 

v.    Davenport,    97    U.    S     369,    2  p  '    «^''^!,*,°'^„J\a^r^^?,  ^'^'^^ 

Smith's  Cas.  1089,  2  Keener's  Cas.  S°-',^4.^^?-  \^^'  *?  Am.  Rep.  705; 

1139,  1  Cum.  Cas    643;  Dewing  y.  ^fAf'I^.^'^S,^"^  ^^''^?°-J- °^"- 

Perdicaries,  96  U.  S.  193;  Walker  ?'^4^L^^p^f '  7n4™i^*-  ^^^^1' 

V.  Detroit  Transit  Ry.  Co.   47  Mich,  ^.f  ™'*t  ^^f'f "  .^^l'  ^  ^™-  ^^^• 

338;    Brown  v.   Howard   Fire  Ins.  ^^^-    ^^^  P°^t,  §  605. 
Co.,  42  Md.  384,  20  Am.  Rep.  90 ;        S49  Western  Union  Telegraph  Co. 

Pratt  v.  Taunton  Copper  Mfg.  Co.,  v.    Davenport,    97    U.    S.    369,    2 

123    Mass.   110,   25   Am.   Rep.   37;  Smith's  Cas.  1089,  2  Keener's  Cas. 

Blaisdell  v.  Bohr,  68  Ga.  56;  Wells  1139,  1  Cum.  Cas.  643.     Sec,  also. 
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In  a  leading  case  in  the  supreme  court  of  the  United  States, 
Mr.  Justice  Field  said:  "Forgery  can  confer  no  power  nor 
transfer  any  rights.  The  oiScers  of  the  company  are  the  custo- 
dians of  its  stock-books,  and  it  is  their  duty  to  see  that  all  trans- 
fers of  shares  are  properly  made,  either  by  the  stockholders 
themselves  or  persons  having  authority  from  them.  If  upon  the 
presentation  of  a  certificate  for- transfer  they  are  at  all  doubtful 
of  the  identity  of  the  party  offering  it  v?ith  its  owner,  or  if  not 
satisfied  of  the  genuineness  of  a  power  of  attorney  produced, 
they  can  require  the  identity  of  the  party  in  the  one  case,  and  the 
genuineness  of  the  document  in  the  other,  to  be  satisfactorily 
established  before  allowing  the  transfer  to  be  made.  In  either 
case  they  must  act  upon  their  own  responsibility.  In  many  in- 
stances they  may  be  misled  without  any  fault  of  their  own,  just 
as  the  most  careful  person  may  sometimes  be  induced  to  pur- 
chase property  from  one  who  has  no  title,  and  who  may  per- 
haps have  acquired  its  possession  by  force  or  larceny.  ISTeither 
the  absence- of  blame  on  the  part  of  the  officers  of  the  company  in 
allowing  an  unauthorized  transfer  of  stock,  nor  the  good  faith  of 
the  purchaser  of  stolen  property,  will  avail  as  an  answer  to  the 
demand  of  the  true  owner.  The  great  principle  that  no  one  can 
be  deprived  of  his  property  without  his  assent,  except  by  the 
processes  of  the  law,  requires  in  the  cases  mentioned  that  the 
property  wrongfully  transferred  or  stolen  should  be  restored  to 
its  rightful  owner.  The  maintenance  of  that  principle  is  es- 
sential to  the  peace  and  safety  of  society,  and  the  insecurity 
which  would  follow  any  departure  from  it  would  cause  far 
greater  injury  than  any  which  can  fall,  in  cases  of  unlawful 
appropriation  of  property,  upon  those  who  have  been  misled  or 
defrauded."35o 

(c)  Fraudulent  transfer  by  apparent  owner. — ^Where  a  corpora- 
tion acts  in  good  faith  and  without  negligence  in  allowing  a 
transfer  by  one  who  appears  to  be  the  absolute  owner  of  shares, 

Caulkins  V.  Gas-Light  Co.,  85  Tenn.    v.    Davenport,    97    U .   S.    369,    2 
683,  4  Am.  St.  Rep.  786.  Smith's  Cas.  1089,  2  Keener's  Cas. 

3S0  Western  Union  Telegraph  Co.    1139,  1  Cum.  Cas.  643. 
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it  is  not  liable  to  one  having  a  mere  equitable  title  by  virtue  of  a 
prior  unregistered  transfer,  or  otherwise,  of  which  it  has  no 
notice.^^*  But  it  is  liable  if  it  has  actual  notice  of  the  equitable 
title,  or  if  the  form  of  the  certificate  or  other  circumstances  are 
sufficient  to  put  it  upon  inquiry.^^^  These  principles  apply  to 
transfers  by  persons  holding  the  title  to  shares  as  trustees.*^^ 

(d)  Failure  to  observe  by-laws. — A  corporation  may  incur  lia- 
bility by  allowing  a  transfer  in  violation  of  its  by-laws.  Every 
stockholder  of  a  corporation  has  a  right  to  expect  that  the  corpo- 
ration will  observe  its  own  by-laws  in  relation  tathe  transfer  of 
stock,  and  will  not  allow  a  transfer  in  violation  thereof ;  and  if  it 
does  so  without  authority  from  him,  he  may  hold  it  liable.  Thus, 
where  the  by-laws  of  a  corporation  declare  that  its  stock  shall  be 
transferred  upon  proper  assignment  and  delivery  to  the  assignee 
of  the  certificate,  a  corporation  is  liable  for  a  transfer  of  a  certifi- 
cate of  stock,  where  it  accepts  a  surrender  of  the  certificate,  and 
issues  a  new  certificate  therefor  to  and  in  the  name  of  an  agent  of 
the  owner,  when  the  certificate  is  not  indorsed  or  assigned  either 
by  the  owner  or  the  agent,  although  the  agent  has  a  general  power 
of  attorney  empowering  him  to  sell,  transfer,  and  deliver  all  the 
interest  of  the  principal  in  the  capital  stock  of  any  corpora- 
tion.^^* 

(e)  liability  of  and  remedies  against  transferees. — ^When  cer- 
tificates of  stock  have  been  transferred  under  a  forged  assign- 
ment and  power  of  attorney,  or  when  they  have  been  lost  or 
stolen,  without  negligence,  after  having  been  indorsed  or  as- 
signed in  blank,  and  have  been  transferred  by  the  finder  or 
thief,  the  true  owner  may  recover  the  certificate  from  the  trans- 
feree or  any  subsequent  transferee;  or  he  may  join  him  in  a 

351  Loring  v.  Salisbury  Mills,  125  Hughes  v.  Drovers'  &  Mechanics' 

Mass.  138.  Nat.  Bank,  86  Md.  418. 

While  a  corporation  is  bound  to  352  Loring  v.  Salisbury  Mills,  125 

protect    its    stockholders    against  Mass.   138;    Shaw  v.  Spencer,  100 

unauthorized  transfers   by  requir-  Mass.  382,  97  Am.  Dec.  107,  1  Am. 

ing    satisfactory    evidence    of    au-  Rep.  115.    See  post,  §  600. 

thority  to  transfer,  it  is  not  bound,  353  Shaw  v.   Spencer,   100   Mass. 

where  the   power  to  transfer  ap-  382,  97  Am.  Dec.  107,  1  Am.  Rep. 

pears,     to     inquire     whether     the  115.    See  post,  §§  600,  601. 

transferrer  is  attempting  a  fraud.  »54  Tafft  v.  Presidio  &  Ferries  R. 
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suit  against  the  corporation  to  compel  a  transfer  or  retransf er  on 
its  books,  according  to  the  circumstances.*®^  Or  he  may  main- 
tain an  action  for  conversion  against  the  transferee  to  recover 
the  value  of  the  stock,  even  after  the  latter  has  sold  and  trans- 
ferred the  same  to  another.*®"  And  he  may  recover  from  the 
transferee  any  dividends  received  by  him.*®'' 

The  owner  of  shares  which  have  been  transferred  by  the 
corporation  on  its  books  under  a  forged  power  of  attorney  has 
no  right  of  action  against  a  bona  fide  purchaser  of  the  shares  who 
purchased,  not  the  original  certificates,  but  a  new  certificate  is- 
sued by  the  corporation.  Where  certificates  of  stock  were  taken 
without  the  owner's  knowledge,  and,  v/ith  a  forged  power  of  at- 
torney, delivered  to  auctioneers  for  sale,  and  they  sold  the  shares, 
delivering  to  the  purchaser  a  new  certificate  in  their  own  name 
issued  to  them  by  the  corporation,  and  the  purchaser  presented 
this  certificate  to  the  corporation,  and  received  a  new  certificate 
in  his  own  name,  it  was  held,  in  a  suit  by  the  owner  of  the  orig- 
inal certificates  against  the  corporation'  and  the  purchaser,  that 
he  was  entitled  to  a  decree  against  the  corporation  requiring  it  to 
issue  to  him  a  new  certificate,  and  for  divdends  on  the  shares, 
but  not  to  a  decree  against  the  purchaser.  In  this  case  the  pur- 
chaser did  not  take  the  original  certificates,  but  took  the  new  cer- 
tificates issued  by  the  corporation  to  the  auctioneers,  and  his 
rights  against  the  corporation  depended  upon  the  effect  of  this 
certificate,  which  could  only  be  determined  in  a  suit  between 
them.  The  question  was  one  with  which  the  plaintiff  was  not  in 
any  way  concerned.*®* 

Co.,  84  Cal.  131,  18  Am.  St.  Rep.  See,  also.  Dewing  v.  Perdicaries, 

166.  96  U.  S.  193. 

355  Hlldyard  v.  South  Sea  Co.,  2  sss  Monk  v.  Graham,  8  Mod.  9,  2 

P.  Wms.  76,  2  Keener's  Cas.  1144;  Keener's    Cas.    1143;    Harrison   v. 

East  Birmingham  Land  Co.  v.  Den-  Pryse,  Barnard.  Ch.  324,  2  Keen- 

nis,  85  Ala.  565,  7  Am.  St.  Rep.  73,  er's"  Cas.    1069;     Berclch    v.    Ma- 

2  Smith's  Cas.  1079,  1  Cum.  Cas.  rye,  9  Nev.  312;  Anderson  v.  Nich- 

647;    Barstow  v.   Savage    Mining  olas^  28  N.  Y.  600. 

Co.,  64  Cal.  388,  49  Am.  Rep.  705;  357  Hildyard  v.  South  Sea  Co.,  2 

Brown  v.  Howard  Fire  Ins.  Co.,  42  P.  Wms.  76,  2  Keener's  Cas.  1144. 

Md.  384,  20  Am.  Rep.  90;  Wells  v.  ass  pratt  v.  Taunton  Copper  Mfg. 

Smith,   7   Abb.    Pr.    (N.    Y.)    261.  Co.,  123  Mass.  nO,  25  Am.  Rep.  37. 
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(f)  Liability  of  person  selling  stock  as  broker  or  agent. — It  is  a 

general  principle  that  a  person  who  acts  as  agent  in  selKng 
property  for  one  who  has  no  title,  although  he  acts  in  good 
faith,  is  guilty  of  a  conversion.  "It  is  no  defense  to  an  action 
of  trover  that  the  defendant  acted  as  the  agent  of  another.  If 
the  principal  is  a  wrongdoer,  the  agent  is  a  wrongdoer  also.  A 
person  is  guilty  of  a  conversion  who  sells  the  property  of  an- 
other, without  authority  from  the  owner,  notwithstanding  he 
acts  under  the  authority  of  one  claiming  to  be  the  owner,  and  is 
ignorant  of  such  person's  want  of  title. "^^^  It  follows  that  a 
stockbroker  or  other  agent,  who  sells  certificates  of  stock  re- 
ceived by  him  for  sale  from  one  who  has  stolen  them,  is  guilty  of 
a  conversion  of  the  stock,  and  liable  therefor  to  the  true  owner, 
although  the  thief  may  have  represented  himself  to  be  the  owner, 
and  the  broker  or  agent  may  have  acted  in  good  faith,  and  may 
have  paid  the  proceeds  over  to  the  thief.^*" 

(g)  Liability  of  bailee  for  conversion. — If  a  bailee  sells  or 
pledges  the  property  intrusted  to  him,  without  authority,  or  if 
he  delivers  it  to  the  wrong  person,  he  is  liable  to  the  bailor  for 
conversion ;  and  this  is  just  as  true  of  a  pledgee  or  other  bailee 
of  a  certificate  of  stock  as  a  bailee  of  any  other  property.*®^ 

The  fact  that  he  is  a  gratuitous  bailee  is  immaterial.  A  gratu- 
itous bailee  of  stock  is  liable  for  conversion  if,  without  authority 
from  the  owner,  he  delivers  the  certificate  to  the  officers  of  the 
corporation,  and  induces  them  to  cancel  the  same  and  issue  a 
new  certificate  to  another  person,  although  he  may  have  acted  in 
good  faith,  and  on  a  forged  transfer.^®^ 

(h)  Liability  of  vendor  for  conversion  after  sale. — A  seller  of 
shares  of  stock  may  be  guilty  of  a  conversion  after  the  sale, 
and  liable  therefor  to  the  piirchaser.  "Where  the  holder  of  a 
certificate  of  stock  transferred  part  of  the  shares  by  an  instru- 

859  Kimball  v.  Billings,  55  Me.  saiHubbell  v.  Blandy,  87  Mich. 
147,  92  Am.  Dec.  581.  209,  24  Am.  St.  Rep.  154;  Wright 

v.  Bank  of  Metropolis,  110  N.  Y. 

seo  Swim  v.  Wilson,  90  Cal.  126,    237,  6  Am.  St.  Rep.  356. 
25   Am.   St.  Rep.   110;    Bercich  v.        362  Hubbell  v.  Blandy,  87  Mich. 
Marye,  9  Nev.  312.  209,  24  Am.  St.  Rep.  154. 
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ment  in  writing,  and  afterwards,  before  the  transfer  was  regis- 
tered on  the  books  of  the  corporation,  transferred  all  of  the 
shares  to  another,  it  was  held  that  he  was  guilty  of  a  conversion 
of  the  shares  first  transferred.^®^ 

§  598.    Remedies  of  the  transferee  in  case  of  forged  or  unauthor- 
ized transfer. 

A  person  who  is  defrauded  by  a  forged  or  unauthorized  trans- 
fer has  his  remedy,  of  course,  against  the  transferrer.  He  also 
has  a  right  of  action  against  the  corporation  if  there  was  collu- 
sion or  fraud  on  its  part,  but  not  otherwise.  In  the  absence  of 
any  fraud  or  collusion  on  the  part  of  a  corporation,  the  mere 
transfer  of  stock  by  it  on  its  books  to  a  purchaser  by  direction 
of  the  seller  does  not  make  the  company  liable  as  a  guarantor 
of  the  seller's  title  to  the  stock.^®* 

A  purchaser  or.  pledgee  of  a  certificate  of  stock  upon  which  an 
assignment  by  the  true  owner  has  been  forged,  and  who  has  sur- 
rendered the  certificate  to  the  company,  and  received  from  it 
a  new  certificate  in  lieu  thereof,  has  no  remedy  against  the  cor- 
poration upon  the  true  owner's  recovering  the  certificate  from 
him.  The  corporation  incurs  no  liability  to  him  by  reason  of 
its  permitting  the  transfer  under  the  forged  assignment,  for  it 
is  his  duty  to  see  that  the  transfer  is  genuine.^®^ 

S  599.    Remedies  of  the  corporation  in  the  case  of  forged  or  un- 
authorized transfers. 

In  the  preceding  section  we  have  considered  the  remedies  of 

383  Mahaney  v.  Walsh,   16  App.    with  value  wholly  on  the  faith  of 
Dlv.  (N.  Y.)  601.  the  new  issue,  the  corporation  may 

S64  Central  Railroad  &  Banking   S,^.  "^Ji^^,  "S,^^?'^,^ Y,,..^/"^*"^*^' 
Co.  V.  Ward,  37  Ga.  515.  Trimble  v.  Wollman,  supra 

v^v/.       .ya»u,  oi  vjo,.  uj-o.  Qjjg  ^^  whom  a  corporation  has 

365  Brown  v.   Howard  Fire  Ins.  transferred  stock  on  its  hooks,  at 

Co.,  42  Md.  384,  20  Am.  Rep.  90;  his  request,  and  on  his  statement 

Hambleton  v.  Central  Ohio  R.  Co.,  that  he  had  bought  and  paid  for 

44  Md.  551;   Trimble  v.  Wollman,  the   same,   cannot   afterwards   as- 

71  Mo.  App.  467.  sert,   as   against  the   corporation. 

But  where  a  new  certificate  is  that  he  purchased  the  stock  on  the 

issued  to  the  transferee  of  a  forged  faith  of  the  transfer  on  the  books, 

certificate,  and  the  transferee  parts  Trimble  v.  Wollman,  supra. 
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the  true  owner  of  stock  in  the  case  of  forged  or  unauthorized 
transfers,  including  his  remedies  against  the  corporation.  We 
are  now  to  consider  the  remedies  of  the  corporation.  From  the 
fact  that  a  corporation  may  be  liable  to  the  owner  of  stock  for 
recognizing  and  registering  a  forged  or  unauthorized  transfer,  it 
does  not  follow  that  it  has  no  remedy  against  the  person  or  per- 
sons by  whom  it  was  induced  to  recognize  and  register  the  trans- 
fer, or  other  persons  who  claim  rights  under  the  transfer. 

When  a  person  holding  a  certificate  of  stock  under  a  forged 
or  unauthorized  transfer  presents  the  same  to  the  corporation, 
and  induces  it  to  register  the  same,  and  issue  to  him  a  new  cer- 
tificate, he  impliedly  represents  that  his  title  is  good,  and  the 
transfer  genuine  or  authorized,  and  the  corporation  may  main- 
tain an  action  against  him  for  any  damages  which  it  may  sus- 
tain by  reason  of  its  liability  to  the  true  owner.  And  in  such  a 
case,  the  fact  that  he  acted  in  good  faith,  and.  in  the  belief  that 
the  transfer  of  the  original  certificate  was  genuine  or  authorized 
is  immaterial.**®  "If  one  buys  stock  and  takes  a  transfer,"  it 
was  said  in  a  Massachusetts  case,  "and  presents  the  certificate 
to  the  corporation  and  demands  a  new  one,  he  thereby  impliedly 
represents  that  he  is  entitled  to  the  new  certificate.  He  demands 
it  as  his  right ;  this  implies  that  he  is  the  owner  and  has  a  right 
to  it.  The  corporation  has  the  right  to  understand  him  as  assert- 
ing this.  It  is  not  bound  to  question  or  investigate  the  genuine- 
ness of  the  transfer,  and  see  if  the  purchaser  has  not  been  de-- 
frauded.  When  the  purchaser  presents  his  transfer  and  certifi- 
cate, the  transfer  officer  naturally  understands  that  he  claims  the 
transfer  to  be  valid,  and  to  have  a  right  to  a  certificate ;  he  has 
the  right  to  act  as  if  this  had  been  said  in  terms.  And  if,  rely- 
ing upon  such  tacit  and  implied  representations,  the  corpora- 

88«  Boston  &  Albany  R.   Co.  v.  &  Q.  B.  Dlv.  188,  2  Keener's  Cas. 

Richardson,  135  Mass.  473,  2  Keen-  1148,  2  Cum.  Cas.  165. 

er's  Cas.  1170;  Brown  v.  Howard  Contra,  Ashby  v.  Blackwell,  Am- 

Fire  Ins.  Co.,  42  Md.  384,  20  Am.  bier,  503,  2  Eden,  299,  2  Keener's 

Rep.    90;    Hambleton    v.    Central  Cas.  1145. 

Ohio  R.   Co.,   44  Md.   551;    Simm  As  to  the  measure  of  damages 

V.  Anglo-American  Telegraph  Co.,  in  such  a  case,  see  Boston  &  Al- 
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tion  suffers  a  loss,  the  purchaser  who  misled  it  is  liable."^®^  Even 
if  the  corporation  has  been  guilty  of  negligence  in  recognizing 
the  -transfer  as  genuine,  this  does  not  preclude  it  as  against  the 
tranferee,  unless  its  negligence  was  the  proximate  cause  of  the 
transferee's  loss.*^® 

If  the  new  certificate  which  the  corporation  has  been  induced 
to  issue  in  reliance  on  the  forged  or  unauthorized  transfer  ia 
still  in  the  hands  of  the  person  who  procured  its  issuance,  or  ia 
in  the  hands  of  a  transferee  from  him  who  does  not  occupy  the 
position  of  a  bona  fide  purchaser  for  value,  the  corporation  may 
repudiate  the  certificate,  and  maintain  a  suit  in  equity  to  compel 
its  surrender,  or  to  cancel  it.  Issuing  new  certificates  of  stock 
on  the  faith  of  forged  powers  of  transfer  on  the  back  of  the 
original  certificates  creates  no  estoppel  against  the  corporation  in 
favor  of  the  person  presenting  the  forged  power,  and  obtaining 
the  new  certificate.^''' 

This  does  not  apply,  however,  where  the  certificate  has  passed 
into  the  hands  of  a  bona  fide  purchaser  for  value.  Where  a  cor- 
poration recognizes  and  registers  a  forged  or  unauthorized  trans- 
fer, and  issues  a  new  certificate,  although  it  may  act  in  the  most 
perfect  good  faith,  it  has  no  remedy  against  subsequent  bona 
fide  purchasers  of  the  new  certificate,  for  as  against  them  it  is 
estopped  to  deny  the  validity  of  the  certificate.  In  such  a  case, 
the  purchaser  does  not  claim  under  the  original  certificate,  or 
under  the  forged  or  unauthorized  transfer  of  it,  but  claims  under 
the  new  certificate  issued  by  the  corporation,  and  the  corpora- 
tion, since  it  is  estopped  to  deny  the  validity  of  this  certificate, 
cannot  maintain  an  action  to  cancel  the  same.*^"     If  the  certifi- 

bany  R.    Co.  v.  Richardson,    135  can  Telegraph  Co.,   5   Q.  B.  Div. 

Mass.  473,  2  Keener's  Cas.  1170.  188,  2  Keener's  Gas.  1148,  2  Cum. 

387  Morton,  0.  J.,  in  Boston    &  Cas.  165 ;   Hildyard  v.  South  Sea 

Albany  R.  Co.  v.  Richardson,  135  Co.,  2  P.  Wms.  76,  2  Keener's  Cas. 

Mass.  473,  2  Keener's  Cas.  1170.  1144;    Houston  &  Texas    Central 

368  Brown  V.  Howard  Fire  Ins.  Ry.  Co.  v.  Van  Alstyne,  56  Tex. 

Co.,  42  Md.  384,  20  Am.  Rep.  90.  440. 

389  Brown  v.   Howard   Fire  Ins.  Contra,  Ashby  v.  Blackwell,  Am- 

Cc,  42  Md.  384,  20  Am.  Rep.  90;  bier,  503,  2  Eden,  299,  2  Keener's 

Hambleton  v.  Central  Ohio  R.  Co.,  Cas.  1145. 

44  Md.  551;  Simm  v.  Anglo-Ameri-  s'o  Machinists'     Nat.     Bank     v. 
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cate  is  absolutely  void  because  it  is  in  excess  of  the  amount  of 
etock  which  the  corporation  is  authorized  to  issue,  then  the  hona 
fide  purchaser  thereof  is  entitled  to  recover  damages  from  the 
corporation.^''^^ 

In  a  leading  case  in  the  supreme  court  of  the  United  States 
it  was  said:  "Stock  certificates  of  all  kinds  have  been  con- 
structed in  a  way  to  invite  the  confidence  of  business  men,  so 
that  they  have  become  the  basis  of  commercial  transactions  in 
all  the  large  cities  of  the  country,  and  are  sold  in  open  market  the 
same  as  other  securities.  Although  neither  in  form  or  character 
negotiable  paper,  they  approximate  to  it  as  nearly  as  practicable. 
If  we  assume  that  the  certificates  in  question  are  not  different 
from  those  in  general  use  by  corporations,  and  the  assumption  is 
a  safe  one,  it  is  easy  to  see  why  investments  of  this  character  are 
sought  after  and  relied  upon.  !N^o  better  form  could  be  adopted 
to  assure  the  purchaser  that  he  can  buy  with  safety.  He  is  told, 
under  the  seal  of  the  corporation,  that  the  shareholder  is  entitled 
to  so  much  stock,  which  can  be  transferred  on  the  books  of  the 
corporation,  in  person  or  by  attorney,  when  the  certificates  are 
surrendered,  but  not  otherwise.  This  is  a  notification  to  all  per- 
sons interested  to  know,  that  whoever  in  good  faith  buys  the 
stock,  and  produces  to  the  corporation  the  certificate,  regularly 
assigned,  with  power  to  transfer,  is  entitled  to  have  the  stock 

Field,  126  Mass.  345,  1  Keener's  same  to  B.  as  collateral  security 

Gas.   894,  2  Cnm.  Gas.   175;    Man-  for  his  Indebtedness  to  the  latter, 

dlebaum  v.  North  American  Min-  and  B.   presented  it  to  the   bank 

Ing  Co.,  4  Mich.  465,  2  Gum.  Cas.  for  transfer  to  him  under  a  power 

159;  In  re  Bahia  &  San  Francisco  of  attorney  from  A.,  and  the  banli 

Ry.  Co.,  L.  R.  3  Q.  B.  584,  2  Smith's  Issued   a   certificate   to   him,   and 

Cas.  1092;  New  York  &  New  Ha-  afterwards,    in    aid   of    its    claims 

ven  R.  Co.  v.   Schuyler,  34  N.  Y.  against    A.,    purchased    his    notes 

30,  2  Smith's  Cas.  1109,  1  Keener's  from  B.,  taking  a  transfer  of  the 

Cas.  874,  2  Cum.  Gas.  119;  Factors'  stock    as    collateral,    it    was    held 

&  Traders'  Ins.  Go.  v.  Marine  Dry  that  the  bank  could   not  hold  B. 

Dock  &  Shipyard  Co.,  31  La.  Ann.  liable  on  account  of  the  forgery, 

149.    And  see  ante,  §  428  et  seq.  of  which  he  was  ignorant.     Phila- 

Where  A.  presented  to  a  bank  a  delphia  Nat.  Bank  v.   Smith,  195 

forged  power  of  attorney  to  trans-  Pa.  St.  38. 

fev    to    himself    shares    of    stock       s'l  In  re  Bahia  &  San  Francisco 

standing  in  the  name  of  another,  Ry.  Co.,  L.  R.  3  Q.  B.  584,  2  Smith's 

and  the  bank  issued  a  new  certifl-  Cas.  1092.    And  see  ante,  §  428  et 

cate  to  him,  and  he  delivered  the  seq. 
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transferred  to  him.  And  the  notification  goes  further,  for  it 
assures  the  holder  that  the  corporation  will  not  transfer  the 
stock  to  any  one  not  in  possession  of  the  certificate."^''^ 

If  a  corporation,  with  full  knowledge  that  a  certificate  of 
stock  indorsed  in  blank  has  been  lost  or  stolen,  and  after  having 
been  notified  by  the  owner  not  to  recognize  any  transfer  of  the 
same,  recognizes  and  registers. a  transfer, and  issues  a  new  certifi- 
cate to  the  transferee,  contrary  to  such  instructions,  subsequent 
purchasers  of  the  certificate,  even  though  they  may  have  notice 
of  the  circumstances  under  which  it  was  isstied,  have  a  right  to 
rely  on  the  act  of  the  corporation  in  issuing  it,  and  to  assume 
that  it  is  valid  and  binding.  In  a  Michigan  case,  a  certificate  of 
stock,  having  upon  it  a  blank  power  of  attorney  to  transfer  the 
same,  having  been  lost  or  stolen,  the  corporation  was  notified 
of  the  loss,  and  requested  not  to  make  any  transfer  on  its  books. 
It  instructed  the  loser  how  to  proceed  to  obtain  a  new  certificate 
by  giving  a  bond  of  indemnity,  but  he  neglected  to  do  so.  Four 
months  afterwards  the  certificate  was  bought  by  a  person  in 
good  faith,  and  the  corporation  transferred  the  stock  to  him  on 
its  books,  and  issued  to  him  a  new  certificate,  which  he  after- 
wards sold.  It  was  held  that,  although  the  purchaser  of  the 
certificate  purchased  with  notice  of  all  the  facts,  the  corporation 
was  estopped  to  deny  his  ownership,  or  refuse  to  transfer  the 
stock  to  him.^'^ 

§  600.    TJnauthorized  or  fraudulent  transfers  by  trustees. 

(a)  In  general. — Whether  a  transferee  of  shares  from  a  trus- 
tee acquires  title  as  against  the  equitable  rights  of  the  cestui  que 
trust  depends  upon  the  circumstances.  If  the  trustee  appears 
on  the  hooks  of  the  corporation  as  the  absolute  owner  of  the 
shares,  and  the  transferee  has  no  notice,  actual  or  constructive, 
that  he  holds  the  title  in  trust,  he  certainly  acquires  a  good 

372  First  Nat.  Bank  of  South  373  Mandlebaum  v.  North  Amer- 
Bend  v.  Lanier,  11  Wall.  (TJ.  S.)  ican  Mining  Co.,  4  Mich.  465  2 
369.  Cum.  Cas.  159. 
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title.*''*  "The  general  rule  is,  that  when  the  legal  title  and  ap- 
parent unlimited  power  of  disposition  is  vested  in  a  person,  the 
rights  of  a  purchaser  from  him,  for  a  valuable  consideratioa, 
without  notice  of  a  secret  trust  upon  which  the  property  is  held, 
are  unaffected;  the  purchaser  in  such  case  acquires  an  equity 
equal  in  dignity  to  the  outstanding  equity  of  which  he  has  no 
notice.  This  principle  is  applicable  to  the  sale  and  transfer 
of  certificates  of  stock.  It  has  accordingly  been  held  that  a 
power  of  attorney  on  a  certificate  of  stock,  authorizing  its  trans- 
fer to  any  person,  renders  the  stock  transferable  by  delivery  j 
and  if  the  holder  of  such  certificate  is  shown  to  be  a  purchase- 
for  value,  without  notice  of  an  outstanding  equity,  from  the  per- 
son to  whom  it  was  issued,  or  his  transferee,  his  title  as  such 
owner  cannot  be  impeached.  This  principle,  so  far  as  we  have 
discovered,  is  uniformly  sustained  by  the  authorities."*^®  The 
fact  that  the  transfer  is  not  registered  on  the  books  of  the  cor- 
poration as  required  by  a  charter  or  statutory  provision  is  im- 
material, for  registration  is  not  necessary  to  pass  the  title  as  be- 
tween the  transferrer  and  transferee. *'''' 

The  rule  is  different  where  the  transferee  has  actual  or  con- 
structive notice  that  the  shares  are  held  in  trust.  In  such  a  case, 
as  a  general  rule,  he  takes  subject  to  the  trust  and  in  subordina- 
tion to  the  equitable  rights  of  the  cestui  que  trust.^''''    "Notice  of 

sfiDodds  V.  Hills,  2  Hem.  &  M.  Y.   286;    Anderson  v.  Waco   State 

424;   Winter  v.   Montgomery  Gas-  Bank,  92  Tex.  506,  71  Am.  St.  Rep. 

Light  Co.,  89  Ala.  544,  2  Cum.  Cas.  867;   Dueber  Watch-Case  Mfg.  Co. 

163;     Lowry     v.     Commercial     &  v.  Daugherty,  62  Ohio  St.  589. 

Farmers'  Bank  of  Baltimore,   Ta-  3'5  Winter   v.   Montgomery  Gas- 

ney,    310,    Fed.    Cas.    No.    8,581;  Light  Co.,  89  Ala.  544,  2  Cum.  Cas. 

Salisbury  Mills  v.  Townsend,  109  163. 

Mass.    115;     Loring    v.    Salisbury  a^o  Dodds  v.  Hills,  2  Hem.  &  M. 

Mills,   125   Mass.   138;    Nutting  v.  424;    Winter  v.   Montgomery  Gas- 

Thomason,   46   Ga.   34;    Weyer  v.  Light  Co.,  89  Ala.  544,  2  Cum.  Cas. 

Second  Nat.  Bank  of  Franklin,  57  163. 

Ind.  198;   Albert  v.  Savings  Bank  s"  Shaw  v.   Spencer,  100  Mass. 

of  Baltimore,  2  Md.  159,  1  Md.  Ch.  382,  97  Am.  Dec.  107,  1  Am.  Rep. 

407;  Farmers'  &  Mechanics'  Bank  115;    Winter  v.   Montgomery  Gas- 

of   Frederick   Co.    v.    Wayman,    5  Light  Co.,  89  Ala.  544,  2  Cum.  Cas. 

Gill  (Md.)  336;  Brewster  v.  Sime,  163. 

42  Cal.  139;  Mount  Holly,  L.  &  M.  "A   statutory  provision  that  the 

Turnpike  Co.  v.  Ferree,  17  N.  J.  delivery  of  a  stock  certificate  to  a 

Eq.  117;  Weaver  v.  Barden,  49  N.  bona  fide  purchaser  with  a  writ- 


§  600a  TRANSFER  OF  SHARES.  1831 

the  existence  of  a  trust  is  by  all  the  authorities  held  to  impose  the 
duty  of  inquiry  as  to  its  character  and  limitations.  And  what- 
ever is  suflScient  to  put  a  person  of  ordinary  prudence  upon  in- 
quiry is  constructive  notice  of  everything  to  which  that  inquiry 
might  have  led."^''^® 

If  the  hooks  of  the  corporation,  when  the  shares  of  stock  are 
transferable  only  on  the  books,  or  the  certificate  of  stock,  show 
that  the  shares  are  held  in  trust,  as  where  they  are  in  the  name 
of  a  person  "as  trustee,"  the  recitals  therein  are  consti-uctive 
notice  to  any  one  who  purchases  the  shares,  and  one  who  pur- 
chases from  the  trustee,  or  lends  him  money,  and  takes  a  pledge 
of  the  shares  as  security,  does  so  at  his  peril,  unless  the  transact 
tion  is  such  as  is  ordinarily  within  the  authority  of  a  person 
holding  property  as  trustee.*^®  And  by  the  weight  of  authority, 
the  fact  that  the  cestui  que  trust  is  not  named  is  immaterial.*^" 
There  can  be  no  doubt  that  this  rule  applies  where  a  person  hold- 
ing a  certificate  of  stock  "as  trustee"  pledges  or  transfers  the 
same  as  security  for  or  in  payment  of  his  own  debt,  for  this  is  of 
itself  sufficient  to  put  the  person  taking  the  certificate  upon  in- 
quiry.**-* 

ten  transfer  or  power  of  attorney  115.  Compare,  however,  Brewster 
shall  be  a  sufficient  delivery  to  v.  Sime,  42  Cal.  139 ;  Albert  v.  Sav- 
pass  title  in  no  way  affects  the  ings  Bank  of  Baltimore,  1  Md.  Ch. 
power  of  an  executor  or  other  407,  2  Md.  159. 
trustee  to  sell  and  convey  stock.  In  Grafflin  v.  Robb,  84  Md.  451, 
Jones  V.  Atchison,  Topeka  &  S.  F.  it  was  held  that  a  purchaser  of 
R.  Co.,  150  Mass.  304.  certificates  of  stock  in  which  the 

3TS  Foster,  J.,  in  Shaw  v.  Spen-  holder  is  designated  merely  as 
cer,  100  Mass.  382,  97  Am.  Dec.  "trustee,"  without  any  specification 
107,  1  Am.  Rep.  115.  of  the  trust  or  designation  of  the 

378  Shaw  V.  Spencer,  100  Mass.  beneficiaries,  whether  he  seeks  in- 
382,  97  Am.  Dec.  107,  1  Am.  Rep.  formation  from  the  trustee  and  is 
115;  Stewart  v.  Firemen's  Ins.  Co.,  deceived,  or  does  not,  is  not,  in  the 
53  Md.  575;  Marbury  v.  Ehlen,  72  absence  of  fraud  on  his  part, 
Md.  206,  20  Am.  St.  Rep.  467.  And  chargeable  by  the  word  "trustee" 
see  Brewster  v.  Hartley,  37  Cal.  with  notice  that  the  sale  is  un- 
15,  99  Am.  Dec.  237 ;  Budd  v.  Mun-  authorized  and  in  fraud  of  the  ben- 
roe,  18  Hun  (N.  Y.)  316;  Geyser-  eflciaries,  if,  by  a  reasonably  care- 
Marion  Gold-Mining  Co.  v.  Stark  ful  investigation  of  the  records  or 
(C.  C.  A.)  106  Fed.  558;  Clemens  other  proper  sources,  he  could  not 
V.  Heckseher,  185  Pa.  St.  476.  And  discover  the  true  state  of  the  case, 
see  post,  §  621.  ssi  shaw  v.  Spencer,  100  Mass. 

3S0  Shaw  V.  Spencer,  100  Mass.  382,  97  Am.  Dec.  107,  1  Am.  Rep. 
382,  97  Am.  Dec.  107,  1  Am.  Rep.    115;  Petrie  v.  Clark,  11  Serg.  &  R. 
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If  a  trustee  has  authority  to  sell  and  transfer  shares,  the  title 
of  a  hona  fide  purchaser  is  not  affected  hy  the  fact  that,  unknown 
to  him,  the  sale  is  made  in  violation  of  the  trust.^*^ 

Evidence  of  a  usage  among  brokers  to  buy  and  sell  in  the  mar- 
ket, and  without  inquiry,  stock  certificates  issued  in  the  name  of 
a  person  "as  trustee,"  and  by  him  assigned  in  blank,  is  not  ad- 
missible to  vary  the  established  rule  of  law  that  the  word  "trus- 
tee" on  such  a  certificate  is  sufficient  to  put  the  purchaser  on 
inquiry,  and  that  he  purchases  at  his  peril.^^^  Nor  is  the  rule 
affected  by  the  fact  that  it  is  common  to  issue  certificates  of  stock 
in  the  name  of  a  person  as  trustee,  when  no  trust  actually  exists. 
*'The  rules  of  law  are  presumed  to  be  known  by  all  men ;  and 
they  must  govern  themselves  accordingly.  The  law  holds  that 
the  insertion  of  the  word  'trjistee'  after  the  name  of  a  stock- 
holder does  indicate  and  give  notice  of  a  trust.  ISTo  one  is  at 
liberty  to  disregard  such  notice  and  to  abstain  from  inquiry  for 
the  reason  that  a  trust  is  frequently  simulated  or  pretended 
when  it  really  does  not  exist.  "^®* 

(Pa.)  377;  Walker  v.  Taylor,  4  tate.  First  Nat.  Bank  of  Paterson 
Law  T.  (N.  S.)  845;  Field  v.  v.  National  Broadway  Bank,  22 
Sciaieffelin,  7  Johns.  Ch.  (N.  Y.)  App.  Div.  24,  156  N.  Y.  459,  42  L. 
150,  11  Am.  Dec.  441;   Clemens  v.    R.  A.  139. 

Heckscher,  185  Pa.  St.  476;  First  One  who  has  taken  a  pledge  of 
Nat.  Bank  of  Paterson  v.  National  certificates  of  stock  which  showed 
Broadway  Bank,  22  App.  Div.  24,  on  their  face  that  the  stock  was 
156  N.  Y.  459,  42  L.  R.  A.  139.  And  held  in  trust  is  not  excused  for  fail- 
see  post,  §  621.  ure  to  make  inquiry  by  the  fact 
A  power  given  to  a  trustee  to  that  the  stock  had  been  pledged 
sell  stock  held  by  him,  and  rein-  before  with  the  knowledge  of  the 
vest  the  proceeds,  gives  him  no  au-  cestui  qui  trust,  and  was  in  pledge 
thority  to  pledge  the  same.  First  at  the  time  he  took  it.  Clemens 
Nat.  Bank  of  Paterson  v.  National  y.  Heckscher,  185  Pa.  St  476. 
Broadway  Bank,  156  N.  Y.  459,  42       „.„  t  r,  ■  ,       ^ 

L.  R.  A.  139,  modifying  22  App.  Div.  'Z°Jl  7'  ,^2f  |?.«'""^1  ^^ 
24  •'     °  ^•^  Farmers    Bank  of  Baltimore,  Ta- 

An   examination   of  the   instru-  ^^  ^^^^  ^.^^-  ^J'^;^": ^'fj-  ^'■ 

ment  creating  the  trust  is  required  ^^M/nll^'7^%^^^\il^T- 

to  protect  one  who  takes  a  pledge  ^  ^^-  ^\t'^J;  ?  Md  159;  Brewster 

of  stock  from  a  known  trustee  to  ^-  ^™^'  *''  *"*'■  ^^^■ 

secure   a  loan,   at  the   request  of  ^^^  Shaw  v.   Spencer,   100   Mass. 

one  who  claims  untruly  to  be  the  382,  97  Am.  Dec.  107,  1  Am.  Rep. 

sole  beneficiary  of  the  trust,  and  US.     And  see  Geyser-Marion  Gold- 

whom  an  order  appointing  the  trus-  Mining  Co.  v.  Stark  (C.  C.  A.)  106 

tee  describes  as  "the  only  person  ^ed.  558,  referred  to  in  note  389, 

directly  Interested  in  the  trust,"  infra, 

but  who  in  fact  has  only  a  life  es-  384  Shaw  v.  Spencer,  100  Mass. 
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If  a  person  holding  stock  as  trustee  has  a  right  to  dispose  of 
the  same,  and  use  the  proceeds  for  purposes  of  the  trust,  pur- 
chasers of  the  stock  are  under  no  duty  to  see  to  the  applica- 
tion of  the  purchase  money,  and  their  title  cannot  be  affected  by 
a  misapplication  of  the  same  in  which  they  take  no  part.^*^ 

When  a  trustee  fraudulently  transfers  certificates  of  stock  m 
breach  of  the  trust,  the  cestui  que  trust  may  waive  his  right  to 
assert  his  claim  against  the  transferee,  or  be  estopped  by  his  con- 
duct from  asserting  the  same.  But  to  constitute  a  waiver,  there 
must  be  an  intentional  relinquishment  of  his  right ;  and  to  con- 
stitute an  estoppel,  he  must,  by  his  negligence  or  acts,  have  in- 
duced the  transferee  to  innocently  and  ignorantly  change  his 
position  for  the  worse  in  such  a  manner  that  it  would  operate  as 
a  fraud  upon  him  to  allow  the  right  to  be  asserted.^*® 

The  owner  of  stock  certificates,  which  have  been  fraudu- 
lently sold  or  pledged  by  one  holding  them  as  trustee,  is  not 
estopped  to  assert  his  claim  thereto  by  his  conduct  in  standing 
by,  after  having  notified  the  purchaser  or  pledgee  of  his  claim, 
and  demanded  the  certificates,  and  without  protest  allowing  the 
purchaser  or  pledgee  to  pay  an  assessment  on  the  stock.'*' 

(b)  -Liability  of  corporation.— What  has  been  said  above  ap- 
plies to  the  corporation  itself  where  it  is  sought  to  hold  it  liable 
for  permitting  a  transfer  of  stock  by  a  trustee  in  violation  of  the 
trust.  When  the  books  of  a  corporation  show  that  shares  of 
stock  are  held  by  a  person  "as  trustee,"  the  officers  of  the  cor- 
poration are  charged  with  notice  that  he  does  not  hold  the 
shares  in  his  own  right.^®*  And  it  will  be  liable  if  it  permits  the 
trustees  to  transfer  the  stock  under  circumstances  which  ren- 
der the  transfer  inconsistent  with  the  trust.  A  corporation  is 
liable  for  an  unauthorized  transfer  of  stock  which  stands  on  its 

382,  97  Am.  Dec.  107,  1  Am.  Rep.    382,  97  Am.  Dee.  107,  1  Am.  Rep. 
115.  115. 

3S7  Shaw  T.  Spencer,  100  Mass. 
385Ashton  V.   Atlantic  Bank,   3    382,  97  Am.  Dec.  107,  1  Am.  Rep. 
Allen  (Mass.)  217.  115. 

388  Brewster  v.  Hartley,  37  Cal. 
886  Shaw  V.  Spencer,  100  Mass.    15,  99  Am.  Dec.  237. 
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books  in  the  name  of  a  person  as  trustee,  for  a  trustee  4s  not 
presumed  to  have  the  right  to  sell  or  transfer,  and  the  corpora- 
tion is  chargeable  with  notice  that,  in  doing  so  without  produc- 
ing his  authority,  he  is  probably  violating  his  trust.*** 

In  a  leading  Massachusetts  case  it  was  said:  "When  the 
holder  of  a  certificate  of  shares  in  a  corporation  is  the  absolute 
owner,  his  assignment  and  delivery  thereof  will  pass  the  title 
to  the  assignee;  and  the  latter,  upon  surrendering  the  former 


389  Marbury  v.  Ehlen,  72  Md. 
206,  20  Am.  St.  Rep.  467;  Lorlng 
V.  Salisbury  Mills,  125  Mass.  138; 
Geyser-Marion  Gold-Mining  Co.  v. 
Stark,  45  C.  C.  A.  604,  106  Fed.  558; 
Cox  V.  First  Nat.  Bank  of  Wilson, 
119  N.  C.  302;  Wooten  v.  Wilming- 
ton &  Weldon  R.  Co.,  128  N.  C.  119. 
And  see  Cooper  v.  Illinois  Central 
R.  Co.,  38  App.  Div.  (N.  Y.)  22. 

But  where  a  husband,  holding 
certificates  of  stock  in  trust  for  his 
wife  for  life,  with  remainder  to  her 
children,  pledged  the  same  as  col- 
lateral for  her  note,  discounted  by 
the  pledgee,  with  her  written  au- 
thority and  representation  that  she 
was  the  owner,  and  the  pledgee, 
on  nonpayment,  sold  the  stock  at 
public  sale,  in  accordance  with  the 
note,  purchasing  himself,  it  v/as 
held  that  the  transaction  was 
ectuivalent  to  a  pledge  by  the  wife 
of  her  separate  interest  in  the 
trust,  and  estopped  her  to  claim 
any  interest  in  the  stock,  there 
being  no  statute  prohibiting  alien- 
ation of  their  interests  by  cestuis 
que  trustent.  First  Nat.  Banlt  of 
Paterson  v.  National  Broadway 
Bank,  156  N.  Y.  459,  42  L.  R.  A. 
139,  modifying  22  App.  Div.  24. 

A  corporation  is  not  liable  for 
permitting  the  transfer  on  its 
books  of  stock  sold  by  one  to 
whom  it  has  been  bequeathed  un- 
der a  provision  in  the  will  that  it 
be  held  "in  her  own  name  to  use 
the  interest  thereof  as  long  as  she 
may  live,  and  at  her  death  to  be 
equally  divided  among  her  chil- 
dren," as  this  provision  confers 
upon  her  all  the  rights  incident  to 
full    ownership,     as    far    as    the 


power  of  disposition  is  concerned, 
and  the  corporation  is  under  no 
duty  to  see  to  the  application  of 
the  purchase  money.  Hughes  v.  . 
Drovers'  &  Mechanics'  Nat.  Bank 
of  Baltimore,  86  Md.  418. 

Under  the  Kentucky  statute  em- 
powering persons  holding  stock  as 
trustees  to  sell  the  same  and  in- 
vest the  proceeds  in  real  estate, 
and  providing  that  a  corporation  in 
which  such  stock  Is  held  shall  not 
be  liable  for  transferring  the  stock 
on  its  books  upon  the  order  of  the 
trustee,  where  stock  is  sold  by  a 
trustee  pursuant  to  a  judgment  au- 
thorizing him  to  sell  and  invest  in 
real  estate,  the  corporation  cannot 
refuse  to  transfer  the  stock  on  its 
books  on  the  ground  that  it  may 
become  liable  to  contingent  re- 
maindermen, who  were  not  parties 
to  the  action  in  which  the  judg- 
ment was  rendered.  They  are  not 
necessary  parties,  and  the  statute 
protects  the  corporation.  Bank  of 
Kentucky  v.  Winn  (Ky.)  61  S. 
W.  32. 

A  corporation  which  transfers 
on  its  books  stock  registered  in 
the  name  of  a  person  as  trustee, 
without  inquiry  for  the  cestui  que 
trust,  or  as  to  the  authority  of  the 
trustee  to  transfer,  cannot  escape 
liability  to  the  cestui  que  trust  by 
setting  up  a  custom  among  brokers 
to  carry  in  their  names  as  trustees 
the  stock  of  third  persons,  and  to 
transfer  it  without  the  latter's  con- 
sent, for  a  local  custom  which 
changes  the  obligations  of  the  re- 
lation of  two  parties  to  each  other 
is  inoperative,  unless  known  and 
assented  to  by  both.    Geyser-Mar- 
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certificate,  may  obtain  a  new  one  in  his  own  name.  *  *  * 
If  the  holder  appears  upon  the  face  of  the  old  certificate  to  be 
the  absolute  owner,  and  the  corporation  has  no  notice  that  the 
fact  is  otherwise,  it  may  safely  issue  a  new  certificate  to  the  as- 
signee, which,  if  taken  in  good  faith  and  for  a  valuable  consid- 
eration, will  vest  a  perfect  title  in  him.  *  *  *  But,  for  the 
protection  of  the  rights  of  the  lawful  owner  of  the  shares,  the 
corporation  is  bound  to  use  reasonable  care  in  the  issue  of  certifi- 
cates: If  by  the  form  of  the  certificate  or  otherwise,  the  cor- 
poration has  notice  that  the  present  holdor  is  not  the  absolute 
owner,  but  holds  the  shares  by  such  a  title  that  he  may  not  have 
authority  to  transfer  them,  the  corporation  is  not  obliged,  with- 
out evidence  of  such  authority,  to  issue  a  certificate  to  his  as- 
signee ;  and  if,  without  making  any  inquiry,  it  does  issue  a  new 
certificate,  and  the  riglitful  owner  is  injured  by  its  negligent  and 
wrongful  act,  the  corporation  is  liable  to  him,  without  proof  of 
fraud  or  collusion.  All  the  authorities  affirm  such  liability 
where  the  corporation  has  notice  that  the  present  holder  is  a 
trustee  and  of  the  name  of  his  cestui  que  trust,  and  issues  the 
new  certificate  without  making  any  inquiry  whether  his  trust 
authorizes  him  to  make  the  transfer."*^" 

Where  shares  of  stock  stand  on  the  books  of  a  corporation  in 
one  name  of  a  decedent,  and  a  transfer  is  made  by  his  executors 
to  another  person  as  trustee,  the  corporation  is  chargeable  with 
notice  of  the  will,^^^  and  is  required,  before  permitting  a  trans- 
fer by  the  trustee,  to  inform  itself  of  the  terms  of  the  will,  and 
of  the  trust  upon  which  the  executors  were  thereby  authorized 
to  transfer  the  stock  to  the  trustee ;  and  it  will  be  liable  if  it  per- 
mits the  latter  to  transfer  the  stock  under  circumstances  incon- 
sistent with  the  trust.*"^ 

ion  Gold-Mining  Co.  v.  Stark,  45  C.       392  Stewart  v.  Firemen's  Ins.  Co. 

C.  A.  604,  106  Fed.  558.     And  see  of  Baltimore,  53  Md.  565 ;  Marbury 

note  383,  supra.  v.  Ehlen,  72  Md.  206,  20  Am.   SI. 

390  Loring  v.  Salisbury  Mills,  125  Rep.   467.     See,   also,   Caulkins  v. 
Mass.  138.  Gas-Light  Co.,  85  Tenn.  683,  4  Am. 

391  See  post,  §  601.  St.  Rep.  786. 
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■     The  length  of  time  during  which  the  stock  stands  in  the  name 
t)f  the  trustee  in  such  a  case  is  altogether  immaterial.^®^ 

If  a  certificate  of  stock  is  issued  in  the  name  of  A.,  devisee 
under  the  will  of  a  certain  person,  deceased,  the  title  of  A.  re- 
mains subject  to  all  the  conditions  of  the  will  by  which  it  was 
bequeathed  to  him,  and  if  the  corporation  permits  him  to  sur- 
render the  stock,  and  issues  in  lieu  thereof  a  certificate  to  him 
or  to  another  person,  in  which  no  mention  is  made  of  the  fact 
that  the  stock  is  held  under  or  subject  to  the  will,  it  will  be 
answerable  to  any  person  injured  by  such  surrender  and  rek- 
sue.^®*  In  such  a  case,  the  fact  that  the  corporation  acted  under 
advice  of  counsel  and  in  good  faith  is  no  defense.^*® 

§  601.    Unauthorized  or  fraudulent  transfers  by  executors. 

(a)  In  general. — Persons  who  purchase  shares  of  stock  from 
an  executor,  with  actual  or  constructive  notice  of  the  character 
in  which  he  holds  the  title,  are  chargeable  with  notice  of  the 
contents  of  the  will  under  which  he  acquired  title,  and  take  sub- 
ject to  any  restrictions  therein.^^® 

They  are  also  chargeable  with  notice  of  any  restrictions  upon 
his  power  to  dispose  of  the  shares  imposed  by  the  general  law, 
and  can  acquire  no  title  under  a  sale  and  transfer  in  violation 
of  such  restrictions.  Thus,  where  a  statute  requires  executors 
to  sell  property  of  the  estate  at  public  auction,  unless  a  private 
sale  is  authorized  by  an  order  of  the  court,  a  private  sale  of  stock 
by  an  executor,  without  an  order  of  the  court,  is  a  nullity,  and 
conveys  no  title.^®'' 

But  where  there  are  no  restrictions  in  the  will  upon  the  power 
of  the  executor  to  dispose  of  the  stock,  and  none  are  imposed  by 

393  Marbury  v.  Ehlen,  72  Md.  206,    bert  v.  Savings  Bank  of  Baltimore, 

20  Am.  St.  Rep.  467.  2  Md.  159,  1  Md.  Ch.  407;  Stewart 

304  Caulkins  v.  Gas-Light  Co.,  85    ^-  Firemen's  Ins.  Co.  of  Baltimore, 

Tenn.  683,  4  Am.  St.  Rep.  786.  53  Md.  564.    See,  also,  Marbury  v. 

395  Caulkins  y.  Gas-Light  Co.,  85  fi^'^^A  ^^5'^•  ^O^.  20  Am-  St  ReP 
TptiTi  fiS'?  i  Am  <?t  T?PT.  7Rfi  *^^'  Caulkins  V.  Gas-Light  Co.,  85 
lenn.  683,  4  Am.  St.  Rep.  786.  rp^^  ggg^  4  ^j^  g,.  ^^^  ^gg     j^^ 

396  Lowry     V.     Commercial      &    see  post,  §  621. 

Farmers'   Bank  of  Baltimore,  Ta-       397  Weyer  v.   Second  Nat.  Bank 
ney,  310,  Fed.  Cas.  No.  8,581 ;  Al-    of  Franklin,  57  Ind.  198. 
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statute,  his  power  to  sell  the  stock  for  the  purpose  of  converting 
the  same  into  money  to  pay  debts  or  distribute  the  same  to 
legatees  is  absolute,  the  conversion  of  the  testator's  personal  es- 
tate into  money  being  within  the  ordinary  line  of  an  executor's 
duty,  and  persons  who  purchase  from  him  in  good  faith  acquire 
a  good  title,  notwithstanding  breach  of  trust  or  conversion  on 
his  part.^^® 

Persons  who  purchase  or  take  a  pledge  of  stock  from  an  ex- 
ecutor with  notice  that  he  is  disposing  of  the  stock  for  his  own 
purposes  are  not  protected.*^®  If  an  executor  applies  stock  be- 
longing to  the  estate  in  payment  of  or  as  security  for  his  own 
debt,  or  sells  the  same  for  his  own  benefit,  to  the  knowledge  of 
the  purchaser,  this  is  of  itself  a  circumstance  of  suspicion,  which 
should  put  a  person  taking  the  same  upon  inquiry  as  to  the 
propriety  of  the  transaction.*"" 

Where  an  executor  indorses  on  a  certificate  of  stock  an  assign- 
ment arid  power  of  attorney  in  blank,  and  intrusts  it  to  another 
for  the  purpose  of  having  the  shares  registered  on  the  books  of 
the  corporation  in  his  own  name  as  executor,  and  the  depositary 
fraudulently  sells  or  pledges  the  same,  the  purchaser  or  pledgee 
acquires  no  title  or  right  as  against  the  executor,  if  the  form  of 
the  indorsement  is  such  as  to  put  him  on  inquiry  as  to  the  au- 
thority of  the  depositary.*"^ 

(b)  Liability  of  corporation. — What  has  been  said  above  ap- 
plies also  to  the  corporation  when  it  is  sought  to  hold  it  liable 
for  registering  a  transfer  by  an  executor.  It  is  chargeable  with 
notice  of  the  contents  of  the  will,*"^  and  of  restrictions  imposed 

398Lowry     v.     Commercial      &  Serg.    &   R.    (Pa.)    377;    Shaw   v. 

Farmers'  Bank  of  Baltimore,   Ta-  Spencer,   100    Mass.   382,    97   Am. 

ney,  310,  Fed.  Cas.  No.  8,581;  Wey-  Dee.  107,  1  Am.  Rep.  115.    And  see 

er  V.  Second  Nat.  Bank  of  Frank-  post,  §  621. 

lln,  57  Ind.  198;  Hutchlns  V.  State  4oi  Colonial    Bank    v.    Cady     15 

Bank,  12  Mete.  (Mass.)  421.  App.   Cas.   267,    2    Keener's   Cas. 

399  Shaw  V.  Spencer,  100  Mass.  1113,  1  Cum.  Cas.  629.    See  ante, 
382,  97  Am.  Dec.  107,  1  Am.  Rep.  §  595(b), 

115;  Field  v.  SchiefCelin,  7  Johns.       402  Marbury  v.  Ehlen,  72  Md  206 
Ch.  (N.  Y.)  150,  11  Am.  Dec.  441.        20  Am.  St.  Rep.  467. 

400  Walker  v.  Taylor,  4  Law  T.       And  see  Cox  v.  First  Nat.  Bank 
(N.   S.)    845;    Petrie  v.   Clark,   11  of  Wilson,  119  N.  C.  302;  Wooten 
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by  the  general  law,  but,  in  the  absence  of  any  such  restrictions, 
since  an  executor  has  authority,  at  common  law,  to  sell  shares 
belonging  to  the  estate  for  the  purpose  of  paying  debts,  it  may 
safely  allow  a  transfer  by  him,  without  incurring  any  liability 
because  of  fraud  or  misapplication  on  his  part,  of  which  it  has 
no  notice.*"* 

VI.    Refusal  of  Coepobation  to  Rkcoqnize  and  Registeb  Transfers. 

§  602.  In  general. — ^If  a  corporation  wrongfully  refuses  to  al- 
low a  transfer  on  its  books  to  an  assignee  of  a  certificate  of  stock, 
and  issue  a  new  certificate,  he  has  several  remedies : 

(1)  He  may  maintain  an  action  against  the  corporation  for 

damages,  and  the  action  may  be  either — 

(a)  Assumpsit, 

(b)  Trover,  or 

(c)  An  action  on  the  case. 

(2)  He  may  maintain  an  action  in  tort  for  damages  against 
one  who  caused  the  corporation  to  refuse  to  register  the  transfer. 

(3)  He  may  maintain  a  suit  in  equity  to  compel  the  corporation 
to  register  the  transfer,  and  issue  a  new  certificate. 

(4)  By  the  weight  of  authority,  mandamus  will  not  lie. 

A  corporation  cannot  be  required  to  register  a  transfer  of  stock, 
and  issue  a  new  certificate,  without  the  production  and  surrender 
>f  the  original  certificate,  unless  it  is  protected  against  possible 
liability  to  bona  fide  purchasers  thereof. 

§  603.    Action  against  corporation  for  damages. 

(a)  In  general. — If  a  corporation  wrongfully  refuses  to  recog- 

V.  Wilmington  &  Weldon  R.  Co.,  sued  new  certificates  to  the  daugh- 
128  N.  C.  119.  ter,  which  were  purchased  by  the 
Where  stock  was  bequeathed  in  president  of  the  corporation  a  few 
trust  for  the  use  of  the  testator's  days  later,  it  was  held  that,  if 
daughter,  and,  upon  her  death  there  was  not  an  actual  sale  for 
without  issue,  to  his  living  chil-  value  by  the  executor,  the  corpora- 
dren,  and,  after  his  death,  the  tion  was  liable  to  the  remainder- 
daughter  presented  the  certificate  man,  the  daughter  having  died 
to  the  corporation  for  transfer,  be-  without  issue.  Cox  v.  First.  Nat. 
ing  indorsed  by  the  executors  as  Bank  of  Wilson,  119  N.  C.  302. 
sold  and  assigned  to  her  for  value  403  Lowry  v.  Commercial  & 
received,  and  the  corporation;  with  Farmers'  Bank  of  Baltimore  Ta- 
actual  knowledge  of  the  will,  is-  ney,  310,  Fed.  Cas.  No.  8  581   ' 
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nize  a  valid  transfer  of  stock  and  to  permit  a  transfer  on  its 
books,  the  transferee  has  a  choice  of  remedies.  The  duty  to  per- 
mit a  transfer  raises  an  implied  promise  on  the  part  of  the  cor- 
poration, for  a  breach  of  which  the  transferee  may  maintain  an 
action  of  assumpsit  to  recover  the  damages  sustained  by  him  by 
reason  of  the  refusal.*'**  Or  he  may  treat  the  wrongful  re- 
fusal to  allow  a  transfer  as  a  conversion  of  the  shares,  and  re- 
cover damages  in  an  action  of  trover  for  "tire  conversion.*"^  Or 
he  may  maintain  a  special  action  on  the  case.*"^ 

(b)  Measure  of  damages. — In  some  jurisdictions,  it  has  been 
held  that  the  measure  of  damages  for  wrongful  refusal  to  permit 
a  transfer  of  stock,  in  an  action  against  the  corporation  therefor, 
is  the  highest  price  of  the  stock  between  the  time  of  the  demand 
for  such  transfer  and  the  time  of  the  trial.*"^  By  the  weight 
of  authority,  however,  if  the  transfer  was  an  absolute  sale  of  the 
stock,  the  measure  of  damages  is  the  value  of  the  shares  at  the 


40*  Rex  V.  Bank  of  England,  2 
Doug.  525;  Shipley  v.  Mechanics' 
Bank,  10  Johns.  (N.  Y.)  484;  Com- 
mercial Bank  of  Buffalo  v.  Kort- 
rig'it,  22  Wend.  (N.  Y.)  348,  34  Am. 
Dec.  317;  Sargent  v.  Franklin  Ins. 
Co.,  8  Pick.  (Mass.)  90,  19  Am. 
Dec.  306;  Scripture  v.  Frances- 
town  Soapstone  Co.,  50  N.  H.  571, 
2  Smith's  Cas.  1122,  1  Cum.  Cas. 
677;  Pinkerton  v.  Manchester  & 
Lawrence  R.  Co.,  42  N.  H.  424,  1 
Cum.  Cas.  652;  Jackson's  Adm'r  v. 
Newark  Plankroad  Co.,  31  N.  J. 
Law,  277,  2  Keener's  Cas.  1418,  2 
Cum.  Cas.  201;  Morgan  v.  Bank  of 
North  America,  8  Serg.  &  R.  (Pa.) 
73,  11  Am.  Dec.  575;  Baltimore 
City  Passenger  Ry.  Co,  v.  Sewell, 
35  Md.  238,  6  Am.  Rep.  402. 

405  Plymouth  Bank  v.  Bank  of 
Norfolk,  10  Pick.  (Mass.)  454; 
Bond  V.  Mount  Hope  Iron  Co.,  99 
Mass.  505,  97  Am.  Dec.  4S;  Craig 
V.  Hesperia  Land  &  Water  Co.,  113 
Cal.  7,  54  Am.  St.  Rep.  316;  Ral- 
ston V.  Bank  of  California,  112  Cal. 
208;  Bank  of  America  v.  McNeil, 
10  Bush  (Ky.)  54;  Nicollet  Nat. 
Bank  v.  City  Bank,  38  Minn.  85,  8 
Am.  St.  Rep.  643;   Carroll  v.  Mul- 


lanphy  Savings  Bank,  8  Mo.  App. 
249 ;  Bank  of  Holly  Springs  v.  Pin- 
son,  58  Miss.  421,  38  Am.  Rep.  330; 
Morgan  v.  Bank  of  North  America, 
8  Serg.  &  R.  (Pa.)  73,  11  Am.  Dec. 
575;  Greenleaf  v.  Ludington,  15 
Wis.  558,  82  Am.  Dec.  698;  Rio 
Grande  Cattle  Co.  v.  Burns,  82 
Tex.  50;  Gresham  v.  Island  City 
Savings  Bank,  2  Tex.  Civ.  App.  52; 
Withers  v.  Lafayette  County  Bank, 
67  Mo.  App.  115. 

Where  a  stockholder  has  paid 
the  corporation  in  full  for  his 
stock,  and  been  refused  a  certifi- 
cate, he  may  assign  his  shares,  and 
the  assignee  may  demand  a  certifi- 
cate, and  sue  the  corporation  if  it 
Is  refused.  Rio  Grande  Cattle  Co. 
V.  Burns,  82  Tex.  50. 

406  Morgan  v.  Bank  of  North 
America,  8  Serg.  &  R.  (Pa.)  73,  11 
Am.  Dec.  575;  Protection  Life  Ins. 
Co.  V.  Osgood,  93  111.  69.  See  Bal- 
timore City  Passenger  Ry.  Co.  v. 
Sewell,  35  Md.  238,  6  Am.  Rep. 
402. 

407  Commercial  Bank  of  Buffalo 
V.  Kortright,  22  Wend.  (N.  Y.)  348, 
34  Am.  Dec.  317. 
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time  of  the  refusal,  or  the  highest  market  price  within  a  rea- 
sonable time  thereafter  for  replacing  the  stock  by  purchase  in 
the  market,  with  interest.**®  If  the  transfer  is  merely  as  se- 
curity for  a  loan,  the  measure  of  damages  is  the  amount  of 
the  debt  with  interest.*"* 

(c)  Eefusal  must  be  wrongful. — Of  course,  a  corporation  is  not 
liable  for  refusal  to  permit  a  transfer  on  its  books  to  the  assignee 
of  a  certificate  of  stock,  unless  the  circumstances  are  such  as  to 
entitle  the  latter  to  a  transfer  on  the  books,  and  to  render  the 
refusal  wrongful.*^"  Thus,  the  corporation  is  not  liable  if  it 
has  a  lien  upon  the  shares  as  against  the  transferee  ;*^^  or  if  it 
has  notice  of  a  prior  valid  transfer  to  another  person,  which  is 
good  as  against  the  person  demanding  registration  ;*^^  or  if  the 
certificate  of  stock  is  fictitious,  unless  the  circumstances  are  such 
as  to  estop  the  corporation  to  deny  its  validity  in  the  hands  of 
the  transferee.*-'* 


408  Sargent  v.  Franklin  Ins.  Co., 
8  Pick.  (Mass.)  90,  19  Am.  Dec. 
306;  Bond  v.  Mount  Hope  Iron  Co., 
99  Mass.  505,  97  Am.  Dec.  49;  Nic- 
ollet Nat.  Bank  v.  City  Bank,  38 
Minn.  85,  8  Am.  St.  Rep.  643 ;  Con- 
tinental Divide  Mining  Investment 
Co.  V.  Bliley,  23  Colo.  160.  See 
Hnte,  §  379(c). 

409  Bank  of  Holly  Springs  v.  Pin- 
son,  58  Miss.  421,  38  Am.  Rep.  330. 

When  a  pledgee  of  stock  sues 
the  corporation  for  refusal  to 
transfer  the  stock  to  him  on  its 
books,  a  money  judgment  for  him 
must  be  limited  to  his  special  in- 
terest in  the  stock,  not  exceeding 
the  value  of  the  stock,  and  he 
must  prove  his  interest  before  any 
money  judgment  can  be  rendered 
in  his  favor.  Second  Nat.  Bank  of 
Grand  Porks  v.  First  Nat.  Bank  of 
St.  Thomas,  8  N.  D.  50. 

*io  In  a  Connecticut  case,  after  a 
corporation,  on  discovering  the 
fraud  of  a  transfer  agent,  whereby 
certificates  of  stock  were  fraudu- 
lently issued,  had  closed  its  books 
pending  an  investigation  and  the 
appointment  of  another  agent,  the 


plaintiffs,  who  held  stock  In 
pledge,  demanded  a  transfer  on  its 
books,  and  the  transfer  was  re- 
fused at  the  time,  but  there  was 
no  refusal  to  allow  the  transfer 
at  some  future  time.  In  an  action 
for  damages  for  the  refusal,  it  was 
held  that  the  circumstances  were 
such  as  to  justify  the  refusal  at 
the  time  the  demand  was  made. 
Bridgeport  Bank  v.  New  York  & 
New  Haven  R.  Co.,  30  Conn.  231. 

Where  a  corporation,  shares  of 
stock  of  which  have  been  pledged, 
becomes  the  owner  of  the  pledgor's 
interest  in  the  stocky  the  pledgee 
is  not  entitled  to  compel  it  to 
transfer  the  stock  to  him  on  the 
books  until  he  proves  some  bene- 
ficial interest  in  the  stock.  Second 
Nat.  Bank  of  Grand  Forks  v.  First 
Nat.  Bank  of  St.  Thomas,  8  N. 
D.  50. 

411  Ante,  §  571  et  seq. 

412  See  Dickinson  v.  Central  Nat. 
Bank,  129  Mass.  279,  37  Am.  Rep. 
351. 

413  See  ante,  §  428  et  seq.,  where 
this  subject  is  treated  at  length. 


§  604  TRANSFER  OF  SHARES.  1S41 

Since  •  a  (corporation  will  be  liable  to  the  owner  of  stock  if 
it  allows  a  transfer  on  its  books  under  a  forged  or  unau- 
thorized assignment  and  power  of  attorney,  or  otherwise  in 
violation  of  his  rights,  it  may  require  a  person  demanding  a 
transfer  on  its  books  to  produce  evidence  of  his  identity  and  of 
his  right  to  the  transfer,  and  therefore  its  refusal  to  register  a 
transfer  and  issue  a  new  certificate  without  such  evidence  is  not 
wrongful.  In  a  leading  case  in  the  supreme  court  of  the  United 
States,  it  was  said  by  Mr.  Justice  Field :  "The  officers  of  the 
company  are  the  custodians  of  its  stock  books,  and  it  is  their 
duty  to  see  that  all  transfers  of  shares  are  properly  made,  eithef 
by  the  stockholders  themselves  or  persons  having  authority  frorjs 
them.  If  upon  the  presentation  of  a  certificate  for  transfer  they 
are  at  all  doubtful  of  the  identity  of  the  party  offering  it  with 
its  owner,  or  if  not  satisfied  of  the  genuineness  of  a  power  of 
attorney  produced,  they  can  require  the  identity  of  the  party  in 
the  one  case,  and  the  genuineness  of  the  document  in  the  other, 
to  be  satisfactorily  established  before  allowing  the  transfer  to 
be  made.""* 

The  refusal  of  a  corporation  to  permit  a  transfer  of  stock  on 
its  books  is  not  Avrongful  where  the  person  demanding  such 
transfer  does  not  produce  the  certificate  of  stock,  or  show  a  good 
excuse  for  his  failure  to  do  so,  for  if  a  corporation  should  reg- 
ister a  transfer  and  issue  a  new  certificate  while  the  original 
certificate  is  outstanding,  it  would  incur  the  risk  of  liability 
upon  both  certificates  in  the  hands  of  bona  fide  transferees.*^^ 

§  604.    Action  against  person  causing  refusal. 

It  is  a  general  principle  that  all  persons  who  bid,  command, 
advise,  or  countenance  the  commission  of  a  tort  by  another,  or 
who  approve  of  it  after  it  is  done,  if  done  for  their  benefit,  are 
liable  therefor  to  the  same  extent  as  if  they  had  themselves 
committed  the  tort.    It  is  also  a  general  principle  that  a  request 

414  Western  Union  Telegraph  Co.  Chew  v.  Bank  of  Baltimore,  14  Md. 

V.    Davenport,    97    U.    S.    369,    2  299. 
Smith's  Gas.  1089,  2  Keener's  Gas. 

1139,  1  Cum.  Gas.  643.    See,  also,  4i5  Post,  §  607. 
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or  indemnity  to  a  sheriff  or  other  executive  officer  to  do  an  act  or 
withhold  property,  which  turns  out  to  be  wrongful,  makes  ll," 
party  liable  for  all  damages  which  may  ensue.  And  it  has  been 
held,  applying  these  principles,  that  the  holder  of  a  certificate 
of  stock  may  maintain  an  action  for  damages  against  a  former 
owner  of  the  certificate,  who,  after  having  assigned  the  same, 
has  caused  the  corporation  to  refuse  to  transfer  the  stock  on  its 
books  by  presenting  to  it  an  affidavit  that  he  has  lost  the  certifi- 
cate, and  procuring  a  new  certificate  to  be  issued  to  him  in  its 
stead,  upon  giving  the  corporation  a  bond  of  indemnity.*^® 

§  605.    Suit  in  equity  to  compel  transfer. 

There  are  some  cases  in  which  it  has  been  held  that  a  suit  in 
equity  will  not  lie  to  compel  a  corporation  to  register  a  transfer 
on  its  books  and  issue  a  new  certificate  to  the  transferee,  on  the 
ground  that  there  is  an  adequate  remedy  at  law  by  an  action  to 
recover  damages  for  its  refusal  to  recognize  and  make  the 
transfer.*^^  This  view,  however,  is  contrary  to  the  overwhelm- 
ing weight  of  authority.  An  action  for  damages  does  not  al- 
ways afford  an  adequate  remedy  for  refusal  of  a  corporation  to 
recognize  a  person  as  a  stockholder,  and  it  is  well  settled,  there- 
fore, that  if  a  corporation  wrongfully  refuses  to  recognize  and 
register  a  valid  transfer  of  stock,  and  issue  a  new  certificate  to 
the  transferee,  he  may  maintain  a  bill  in  equity  to  compel  it  to 
do  so.^** 

*i6  Greenleaf    v.    Ludington,    15  States,  5  Hunt,  Mer.  Mag.  75,  Fed. 

Wis.  558,  82  Am.  Dec.  698.  Gas.  No.  6,815;  Wilson  v.  Atlantic 

*i7  See  Cooper  v.  Dismal  Swamp  &  St.  Lawrence  R.  Co.,  2  Fed.  459; 

Canal  Co.,  6  N.  C.  195.  Gould  v.  Head,  41  Fed.  240;  Walk- 

*i8Cushman    v.    Thayer    Manu-  er  v.  Detroit  Transit  Ry.  Co.,  47 

facturing    Jewelry   Co.,    76   N.   Y.  Mich.  338;  Iron  R.  Co.  v.  Fink,  41 

365,  32  Am.  Rep.  315,  7  Daly,  330,  Ohio    St.    321,    52   Am.   Rep.    84; 

53  How.  Pr.  60;  Rice  v.  Rockefel-  Archer  v.  American  Water  Works 

ler,  134  N.  Y.  174,  30  Am.  St.  Rep.  Co.,  50  N.  J.  Eq.  33;    Spencer  v. 

658,  2  Keener's  Cas.  1055,  2  Cum.  James,  10  Tex.  Civ.  App.  327;  Real 

Cas.  181;  Buckmaster  v.  Consum-  Estate  Trust  Co.  v.  Bird,  90  Md. 

ers'  Ice  Co.,  5  Daly   (N.  Y.)   313;  229;   Bedford  v.  American  Alumi- 

Mechanics'  Bank  of  Alexandria  v.  num  &  Specialty  Co.,  51  App.  Div. 

Seton,  1  Pet.    (U.  S.)   299;   Cecil  (N.  Y.)  537;  Prince  Investment  Co. 

Nat.  Bank  v.  Watsontown  Bank,  v.  St.  Paul  &  Sioux  City  Land  Co., 

105   U.    S.    217,    2    Keener's   Cas.  68  Minn.  121. 
1050;  Hubbard  v.  Bank  of  United       A  legatee  of  shares  of  stock  is 
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In  a  New  York  case,  in  which  it  was  held  that  such  a  suit 
would  lie,  it  was  said :  "The  right  of  the  plaintiff  to  maintain 
tins  action  depends  upon  the  question  whether  an  equitable  ac- 
tion will  lie  to  compel  a  transfer  of  stock  by  a  corporation  to  the 
owner  of  the  same,  or  the  plaintiff  must  seek  a  remedy  by  an 
action  at  law  for  damages.  The  latter  action  is  frequently  of 
no  avail,  and  does  not  always  afford  complete  and  full  redress. 
It  is  easy  to  see  that  a  party  may  have  become  the  owner  or  pur- 
chaser of  stock  in  a  corporation,  which  he  desires  to  hold  as  a  per- 
inanent  investment,  which  may  be  at  the  time  of  but  little  value,, 
in  fact  without  any  market  value  whatever,  and  its  real  worth 
may  consist  in  the  prospective  rise  which  the  owner  has  reason 
to  anticipate  will  follow  from  facts  within  his  knowledge.  To 
say  that  the  holder  shall  not  be  entitled  to  the  stock,  because  the 
corporation,  without  any  just  reason,  refuses  to  transfer  it,  and 
that  he  shall  be  left  to  pursue  the  remedy  of  an  action  for  dam- 
ages, in  which  he  can  recover  only  a  nominal  amount,  would 
establish  a  rule  which  must  work  great  injustice  in  many  cases, 
and  confer  a  power  on  corporate  bodies  which  has  no  sanction  in 
the  law.  A  court  of  equity  will  enforce  a  specific  performance 
of  a  contract  for  the  sale  of  real  estate,  and  compel  the  execu- 
tion of  a  deed  by  the  vendor  to  the  vendee,  although  an  action 
at  law  may  be  brought  to  recover  damages  for  the  breach  of  the 
contract.  Such  a  case  bears  a  striking  analogy  to  the  one  now 
presented,  and  the  same  principle  is  manifestly  applicable 
where  the  remedy  at  law  is  inadequate  to  furnish  the  proper  re- 
lief.""" 

entitled  to  a  new  certificate  in  his  A  purchaser  of  stock  at  an  exe- 

own  name,  upon  surrender  of  the  cution  sale  may  sue  to  compel  the 

testator's    certificate    properly    in-  corporation  to  register  the  trans- 

dorsed  by  the  executor.     Haebler  fer  to  him,  and  he  need  not  allege 

V.   John   Eichler   Brewing  Co.,   25  that  the  purchase  was  made  with- 

Misc.  Rep.  (N.  Y.)  576.  out  notice  that  persons  other  than 

Where  a  gift  inter  vivos  of  cer-  the   execution  debtor  claimed   an 

tificates  of  stock  is  complete,  equi-  interest  in  the  stock.  Wetumpka 

ty  has  power  to  compel  a  transfer  Bridge  Co.  v.  Kidd   (Ala.)   27  So. 

of  the  stock  on  the  books  of  the  431. 

corporation.     Gilkinson    v.    Third  4i9  Cushman    v.    Thayer    Manu- 

Avenue  R.  Co.,  47  App.  Div.   (N.  facturing    Jewelry  Co.,   76  N    Y 

Y.)  472.  365,  32  Am.  Rep.  315. 
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§  606.    llaudamus  to  compel  transfer. 

In  some  jurisdictions,  it  has  been  held  that  mandamus  will 
lie  to  compel  a  corporation  to  register  a  transfer  of  stock,  and 
issue  a  new  certificate  to  the  transferee.*^"  The  better  opinion 
and  the  weight  of  authority  is  to  the  contrary.  The  general  rule 
is  that  mandamus  will  not  lie  when  there  is  an  adequate  remedy 
by  ordinary  process  of  law;  and  since  a  transferee  of  a  certificate 
of  stock  has  an  adequate  remedy  at  law  by  an  action  to  recover 
damages,  or  in  equity  by  a  suit  to  compel  the  corporation  to  reg- 
ister his  transfer,  and  issue  him  a  proper  certificate,  in  case  the 
corporation  wrongfully  refuses  to  recognize  the  transfer,  most 
of  the  courts  have  held  that  mandamus  will  not  lie.*^^ 

i  607.    Production  and  surrender  of  old  certificate. 

As  was  shown  in  another  chapter,  if  a  corporation  issues  a 
certificate  of  stock,  the  certificate,  so  long  as  it  is  outstanding, 
constitutes  a  continuing  afiirmation  that  the  person  named 
therein  is  the  owner  of  the  number  of  shares  therein  specified, 
and  has  the  right  to  transfer  the  same, -and  it  will  be  estopped 
to  deny  such  affirmation  as  against  hona  fide  purchasers  of  the 
certificate.*^^  It  follows  that,  if  a  corporation  transfers  shares 
on  its  books  and  issues  a  new  certificate  therefor  while  the  orig- 
inal certificate  is  outstanding,  it  runs  the  risk  of  incurring  lia- 
bility on  both  certificates  in  the  hands  of  hona  fide  purchasers. 

*2o  People    V.    Crockett,    9    Cal.  Y.)   484;  Bx  parte  Fireman's  Ins. 

112;    Green   Mount   &   State   Line  Co.,  6  Hill  (N.  Y.)  243;   People  v. 

Turnpike  Co.  v.  Bulla,  45  Ind.  1;  Parker  "Vein  Coal  Co.,  10  How.  Pr. 

State  V.  Mclver,  2  Rich.  (S.  C.)  25;  (N.  Y.)    543;    People  v.  Miller,  39 

In  re  Klaus,  67  Wis.  401.  Hun  (N.  Y.)  557;Freon  v.  Carriage 

Co.,  42  Ohio  St.  30,  51  Am.  Rep. 

421  Rex  V.  Bank  of  England,  2  794;  Galbraith  v.  People's  Build- 
Doug.  526;  Kimball  v.  Union  Wa-  ing  &  Loan  Ass'n,  43  N.  J.  Law, 
ter  Co.,  44  Cal.  173,  13  Am.  Rep.  389;  Murray  v.  Stevens,  110  Mass. 
157;  American  Asylum  v.  Phoenix  95;  Stackpole  v.  Seymour,  127  Mass. 
Bank,  4  Conn.  172,  10  Am.  Dec.  104;  Durham  v.  Monumental  Sil- 
112;  Tobey  v.  Hakes,  54  Conn,  ver  Mining  Co.,  9  Or.  41;  Birming- 
274;  Lamphere  v.  Grand  Lodge,  A.  ham  Fire  Ins.  Co.  v.  Com.,  92  Pa. 
O.  XT.  W.,  47  Mich.  429;  Baker  v.  St.  72;  Wilkinson  v.  Providence 
Marshal,  15  Minn.  177;  State  v.  Bank,  3  R.  I.  22;  State  v.  Guer- 
Rombauer,  46  Mo.  155;  Shipley  v.  rero,  12  Nev.  105. 
Mechanics'    Bank,    10    Johns.    (N.  *22  Ante,  §  428  et  seq. 
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It  is  well  settled,  therefore,  that  a  corporation  is  not  bound 
and  cannot  be  required  to  register  a  transfer  of  stock,  and  is- 
sue a  new  certificate,  unless  the  original  certificate  is  produced 
and  surrendered,  or  is  clearly  shown  to  have  been  destroyed  or 
lost.*22 

A  court  cannot  compel  a  corporation  to  register  a  transfer  of 
stock  and  issue  a  new  certificate,  while  the  original  certificate 
is  outstanding,  unless  it  adequately  protects  the  corporation  by 
its  decree  against  possible  liability  on  the  outstanding  cer- 
tificate, for,  as  we  have  seen,  the  doctrine  of  lis  pendens  does  not 
apply  to  transfers  of  stock,  and  the  decree  of  the  court  will  not 
be  binding  upon  persons  who  are  not  parties  to  the  suit,  and  who 
have  acquired  or  may  acqiiire  rights  under  the  outstanding  cer- 
tificate.*^* The  decree,  therefore,  should  in  terms  require  the 
corporation  to  register  the  transfer  and  issue  a  new  certificate 
only  upon  production  and  surrender  of  the  outstanding  cer- 
tificate.*25 

The  right  of  a  stockholder  to  compel  the  corporation  to  is- 
sue a  new  certificate,  when  the  original  has  been  lost  or  de- 
stroyed, has  been  shown  in  a  former  chapter.*^® 

^23  Holbrook  r.  New  Jersey  Zinc  transfer  on  Its  books  and  a  new 

Co.,  57  N.  Y.  616,  2  Cum.  Cas.  152;  certificate  and  been  refused,  the 

Bean  v.  American  Loan   &  Trust  corporation  cannot  escape  liability 

Co.,  122  N.  Y.  622,  2  Keener's  Cas.  on   the   ground   that    he    did   not 

1076,  2  Cum.  Cas.  179;    Joslyn  v.  leave  the  old  certificates  with  it, 

St.   Paul    Distilling  Co.,   44  Minn,  where  he  had  them  with  him,  and 

183,  2  Keener's  Cas.  1073,  2  Cum.  gave  the  corporation  copies  of  his 

Cas.    177    (qualified    somewhat   in  transfers,     and     the     corporation 

Guilford   v.   Western   Union   Tele-  based  its  refusal  at  the  time  upon 

graph  Co.,  59  Minn.  332,  50  Am.  St.  another    and     untenable     ground. 

Rep.  415);  Supply  Ditch  Co.  v.  El-  Bond  v.  Mount  Hope  Iron  Co.,  99 

liott,  10  Colo.  327,  3  Am.  St.  Rep.  Mass.  505,  97  Am.  Dec.  49. 

586;   National  Bank  of  New  Lon-  424  Holbrook  v.  New  Jersey  Zinc 

don   V.   Lake    Shore   &    Michigan  Co.,  57  N.  Y.  616,  2  Cum.  Cas   152- 

Southern  Ry.  Co.,  21  Ohio  St.  221.  Bean  v.  American  Loan  &  Trust 

By-laws    may    provide    that    no  Co.,  122  N.  Y.  622,  2  Keener's  Cas. 

transfer    on    the    books    shall    be  1076,  2  Cum.   Cas.   179;   Joslyn  v. 

made   until   the   old   certificate   is  St.   Paul   Distilling    Co.,   44   Minn! 

surrendered  or  shown  to  have  been  183,  2  Keener's  Cas.  1073,  2  Cum. 

lost.    State  V.  New  Orleans  &  Car-  Cas.  177. 

ronton  R    Co     30   La.   Ann.   308.  425  Bean    v.   American  Loan   & 
See  ante,  S  560.  Trust  Co.,  122  N.  Y.  622,  2  Keen- 
Where  a  purchaser  of  stock  has  er's  Cas.  1076,  2  Cum.  Cas.  179. 
demanded    of    the   corporation   a  426  Ante,  §  426. 
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VII.    Contracts  fob  the  Sale  op  Shakes. 

§  608.  In  general. — ^A  contract  for  the  sale  of  stock  In  a  cor- 
poration is  governed  by  substantially  the  same  principles  as  a 
contract  for  the  sale  of  any  other  property,  both  as  to  its  forma- 
tion, for  which  mutual  assent  and  consideration  are  necessary,  and 
as  to  its  construction  and  performance. 

With  regard  to  the  necessity  for  writing  under  the  statute  of 
frauds: 

(1)  A  contract  for  the  sale  of  stock  is  not  within  the  statute  of 
frauds  as  an  agreement  for  the  sale  of  land,  or  any  interest  there- 
in, although  the  property  of  the  corporation  may  consist  of  land. 

(2)  In  England  and  some  of  the  states  in  this  country  it  is  held 
not  to  be  within  the  statute  of  frauds  relating  to  contracts  for  the 
sale  of  goods,  wares,  or  merchandises.  In  other  states,  however, 
this  section  of  the  statute  is  construed  as  applicable. 

(3)  It  is  within  the  statute,  as  an  agreement  not  to  be  per- 
formed within  a  year  from  the  making  thereof,  if  it  is  not  to  be 
performed  within  a  year,  but  not  if  it  is  to  be  performed  on  the 
happening  of  a  contingency  which  may  or  may  not  happen  within 
the  year. 

A  contract  for  the  sale  of  stock  may  be  rescinded  because  of 
false  and  fraudulent  representations,  or  an  action  for  deceit  may 
be  maintained,  subject  to  the  same  principles  as  apply  in  the  case 
of  other  contracts. 

There  is  little  to  be  said  about  a  contract  for  the  sale  of 
shares  of  stock  in  a  corporation,  as  distinguished  from  a  trans- 
fer of  shares,  which  properly  belongs  in  a  work  on  the  law  of 
corporations.  Such  a  contract  is  governed  by  the  same  rules 
of  law  as  a  contract  for  the  sale  of  any  other  personal  property, 
and  to  apply  these  rules  in  a  work  on  corporations  would  re- 
quire a  treatise  on  the  law  of  sales.  There  are  some  questions, 
however,  which  are  sufficiently  peculiar  to  require  some  consid- 
eration. 

§  609.     Formation  and  validity  of  contract  in  general. 

The  formation  of  a  contract  for  the  sale  of  stock  is  governed 
by  precisely  the  same  principles  as  the  formation  of  any  other 
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contract.  There  must  be  mutual  assent  or  offer  and  accept- 
ancG.*^''  An  offer  to  buy  or  sell  stock  must  be  accepted  within 
the  time,  if  any,  specified  in  the  offer,  or  it  will  lapse;  and  if 
no  time  for  acceptance  is  specified,  it  must  be  accepted  within 
a  reasonable  time.  And  since  stock  is  subject  to  fluctuations 
in  value,  this  fact  is  to  be  considered  in  determining  what  is 
a  reasonable  time.*^® 

Of  course  there  must  be  a  consideration  to  render  an  agree- 
ment for  the  sale  of  stock  a  binding  contract.  A  promise  to 
sell,  without  a  corresponding  promise  to  buy,  or  vice  versa,  is 
not  binding  if  no  consideration  is  paid  in  return  for  the  prom- 
ise, for  in  bilateral  contracts  both  parties  must  be  bound,  or 
neither  is  bound.'*^®  But  the  owner  of  stock  may  give  another 
an  option  to  buy  within  a  certain  time,  and  if  the  other  accepts 
and  agrees  to  buy  within  the  time  limited,  the  offer  not  having 
been  withdrawn,  there  is  a  binding  contract;  and  of  course  a 
contract  giving  an  option  to  purchase  stock  within  a  certain 
time  is  binding  if  there  is  an  independent  consideration,  as 
the  payment  of  money  for  the  option,  for  example.*^"  There  is 
no  want  of  consideration  for  a  contract  to  purchase  shares  be- 
cause the  corporation,  since  the  contract  was  made,  has  failed, 
and  the  stock  has  become  worthless. *^^ 

The  contract  may  be  void  for  uncertainty.* 

427  Cameron  v.  Wright,   21  App.    Ry.   Co.  v.  Walworth,   193  Pa.   St. 
Div.  (N.  Y.)  395;  Park  v.  Whitney,    207. 

148  Mass.  278.  A  promise  by  a  person  to  sell 

428  See    Park    v.    Whitney,    148  stock     in     a     corporation    to     be 
Mass.  278.  formed  is  a  suificient  consideration 

429  Murdock  v.  Caldwell,  8  Allen  for  a  promise  by  another  to  buy 
(Mass.)  309.  the  same.     Van  Dam  v.  Tapscott, 

A  contract  for  the  sale  of  stock,  40  App.  Div.  (N.  Y.)  36. 

which  is  to  be  binding  upon  the  430  gee  Seddon  v.  Rosenbaum,  85 

purchaser  in  case  his  examination  Va.  928. 

of  the  books  of  the  company  shall  A  person  who  takes  stock  under 

be    satisfactory,     and     prove    the  a  contract  of  sale,  giving  him  an 

truth  of  a  covenant  as  to  its  earn-  option  to  return  the  same  within  a 

ings,  is  not  void  for  want  of  mu-  certain  time,  is  liable  for  the  price 

tuality,    as   not   being   necessarily  if  he  does  not  return  it  within  such 

binding  on  the  purchaser,  since,  if  time.    Stevens  v.  Hertzler,  109  Ala. 

he  should  refuse  to  take  the  stock  423. 

on   tender  by  the   seller,   specific  431  Moore  v.  Caldwell,  8  Rich.  Eq. 

performance     could     be     decreed  (S.  C.)  22. 

against     him.     Northern     Central  *A  contract  for  the  sale  of  stock, 
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An  option  to  purchase  stock  must  be  exercised,  if  at  all,  in 
accordance  with  its  terms.  If  such  an  option  is  given  to  sev- 
eral persons  jointly,  one  of  them  alone  cannot  exercise  it.**^ 

To  induce  a  person, to  subscribe  for  stock  in  a  corporation, 
other  subscribers  may  enter  into  a  contract  to  purchase  his 
stock  from  him  at  any  time  if  he  desires  to  withdraw.  Such 
a  contract  is  not  a  fraud  upon  stockholders  who  are  not  par- 
ties to  the  contract.*^^ 

§  610.    Oral  contracts  of  sale — Statute  of  frauds. 

A  contract  for  the  sale  of  shares  in  a  corporation  need  not 
be  in  writing  unless  writing  is  expressly  required  by  some  stat- 
ute.*^* Whether  such  a  contract  is  within  the  statute  of  frauds 
is  a  question  upon  which  the  courts  have  differed. 

As  was  shown  in  a  former  chapter,  shares  of  stock  are  per- 
sonal property,  even  though  the  corporation  may  own  land,  and 
even  though  all  or  the  greater  part  of  its  assets  may  consist  of 
land  ;*^^  and  it  is  well  settled,  therefore,  that  a  contract  for  the 
sale  of  shares  in  a  corporation  owning  real  estate  is  not  within 
that  section  of  the  statute  of  frauds  which  provides  that  no  ac- 
tion shall  be  brought  whereby  to  charge  any  person  "upon  any 
contract  or  sale  of  lands,  tenements,  or  hereditaments,  or  any 
interest  in  or  concerning  them,"  unless  the  agreement,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  his  authorized  agent.*^* 

by    which    the    seller    undertakes  Sagar,    63    Minn.    317;    Morgan  v. 

that  all  debts  of  the  company  shall  Struthers,  131  U.  S.  246;  Meyer  v. 

be  paid  on  the  day  of  the  transfer,  Blair,  109  N.  Y.  600,  4  Am.  St.  Rep. 

and  the  buyer  is  to  retain  enough  500. 

of  the  price  to  assure  him  that  the  See,  also,  ante,  §  467  ( e) . 
company  is  free  from  debt,  is  not  434  Colfax  Hotel  Co.  v.  Lyon,  69 
void  for  uncertainty  in  not  stating  Iowa,   883,  and  cases  cited  in  the 
the  debts,  since,  if  default  is  made  notes  following, 
in  the  payment,  the  amounts  to  be  ^35  Ante,  §  376(b). 
deducted  can  be  shown.    Northern  lae  Bradley     v.     Holdsworth,     3 
Central  Ry.  Co.  v.  Walworth,  193  Mees.  &  W.  422 ;  Humble  v.  Mitch- 
Pa.  St.  207.  ell,  11  Adol.  &  B.  205,  1  Cum.  Cas. 

432  Pratt  V.  Prouty,  104  Iowa,  419,  602.     And  see  Walker  v.  Bartlett, 
65  Am.  St.  Rep.  472.  18  C.  B.  845,  2  Jur.   (N.  S.)   643; 

433  Rogers  V.  Burr,  105  Ga.  432,  Powell  v.  Jessopp,  18  C.  B.  336,  25 
70  Am.  St.  Rep.  50;  Traphagen  v.  Law  J.  C.  P.  199. 
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There  is  a  difference  of  opinion  as  to  whether  a  contract  for 
the  sale  of  shares  is  within  that  section  of  the  statute  of  frauds 
which  provides  that  "no  contract  for  the  sale  of  any  goods, 
wares  and  merchandizes"  for  more  than  a  certain  price  shall 
be  allowed  to  be  good,  "except  the  buyer  shall  accept  part  of 
the  goods  so  sold  and  actually  receive  the  same,  or  give  some- 
thing in  earnest  to  bind  the  bargain  or  in  part  payment,  or 
that  some  note  or  memorandum  in  writing  of  the  said  bargain, 
be  made  and  signed  by  the  parties  to  be  charged,^'  etc.  In  Eng- 
land it  is  well  settled  that,  although  shares  of  stock  are  per- 
sonal property,  they  are  not  goods,  wares,  or  merchandise, 
within  the  meaning  of  this  statute,**^  since  the  statute  only  ap- 
plies to  goods,  wares,  and  merchandises  which  are  capable  of 
being  in  part  delivered.*^^  And  the  English  cases  have  been 
followed  by  some  of  the  courts  in  this  country.*^® 

Most  of  the  courts  in  this  country,  however,  in  which  the 
question  has  arisen,  have  taken  a  different  view,  and  have  held 
that  a  contract  for  the  sale  of  shares  is  within  this  section  of 
the  statute,  since  it  is  within  the  policy  of  the  statute,  and  the 
terms  "goods"  and  "merchandizes"  are  broad  enough  to  cover 
shares  of  stock.**"     It  is  held  that  this  construction  is  not  in- 

••37  Duncuft  V.  Albrecht,  12  Sim.  Me.  430;  Baltzen  v.  Nicolay,  53  N. 

189,2  Smith's  Cas.  1065;  Humble  v.  Y.  467;  Mason  v.  Decker,  72  N.  Y. 

Mitchell,  11  Adol.  &  B.  205,  1  Cum.  595;  Ryers  v.  Tuska,  14  N.  Y.  Supp. 

Cas.   602;    Watson  v.   Spratley,   10  926    (holding   that  a   rule   of   the 

Exch.    222,    24   Law   J.    Exch.    53;  stock  exchange  to  the  contrary  is 

Bowlby  V.  Bell,  3  C.  B.  284,  16  Law  immaterial) ;    Fine  v.   Hornsby,   2 

J.  C.  P.  18.  Mo.  App.  61.    And  see  Gadsden  v. 

438Duneuft  v.  Albrecht,  12  Sim.  Lance,  1  McMul.  Eq.  (S.  C.)  87,  37 

189,  2  Smith's  Cas.  1065.  Am.  Dec.  548. 

439  Webb  V.  Baltimore  &  Eastern  In  Florida,  where  the  statute 
Shore  Ry.  Co.,  77  Md.  92,  39  Am.  uses  the  words  "personal  property," 
St.  Rep.  396,  limiting  Colvin  v.  Wil-  it  has  been  held  applicable  to  a  sale 
liams,  3  Har.  &  J.  (Md.)  38,  5  Am.  of  shares.  Southern  Life  Insur- 
Dec.  417;  Rogers  v.  Burr,  105  Ga.  ance  &  Trust  Co.  v.  Cole,  4  Fla.  359. 
432,  70  Am.  St.  Rep.  50.  See  Clark  Some  courts  hold  that  this  sec- 
V.  Burnham,  2  Story,  15  Fed.  Cas.  tion  of  the  statute  of  frauds  does 
No.  2,816;  Vawter  v.  Griffin,  40  Ind.  not  apply  where  the  goods  con- 
593.  tracted    for    are   not   in   existence 

440  Tisdale  v.  Harris,  20  Pick,  when  the  contract  is  made,  or 
(Mass.)  9,  2  Smith's  Cas.  1066,  1  where  some  act  remains  to  be  done 
Cum.  Cas.  604;  Boardman  v.  Cut-  to  put  them  in  a  condition  to  be 
ter,  128  Mass.  388;  North  v.  Forest,  delivered,  and  where  this  rule  ob- 
15  Conn.  400;  Pray  v.  Mitchell,  60  tains  the  statute  does  not  apply  to 
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consistent  with  the  exception  in  the  statute  of  cases  in  which 
the  purchaser  shall  accept  part  of  the  goods.  "The  provision 
is  general,"  said  Chief  Justice  Shaw,  "that  no  contract  for  the 
sale  of  goods,  etc.,  shall  be  allowed  to  be  good.  The  exception 
is,  when  part  are  delivered ;  but  if  part  cannot  be  delivered,  then 
the  exception  cannot  exist  to  take  the  case  out  of  the  general 
prohibition."**^  It  has  been  attempted  to  draw  a  distinction 
between  a  contract  for  the  sale  of  shares  and  a  contract  to 
assign  the  certificate  of  the  shares,  and  it  has  been  said  that 
the  statute  applies  to  the  latter,  but  not  to  the  former ;  but 
such  a  view  is  clearly  unsound.  A  contract  for  the  sale  and 
delivery  of  a  certificate  of  stock  is  a  contract  for  the  sale  and 
delivery  of  the  stock  which  the  certificate  represents. 

Of  course  a  contract  for  the  sale  of  shares  which  is  not  to 
be  performed  within  a  year  is  within  that  clause  of  the  stat- 
ute of  frauds  which  renders  unenforceable  agreements  not  to 
be  performed  within  a  year  from  the  making  thereof,  but  the 
statute  does  not  apply  when  the  agreement  is  to  be  performed 
on  a  contingency  which  may  or  may  not  happen  within  the 
year.**^ 

§  611.    Illegality — Gambling  contracts. 

A  contract  for  the  sale  of  stock  may  be  illegal  because  it  is 
contrary  to  public  policy,  or  because  it  is  in  violation  of  an 
express  statutory  prohibition.  In  such  a  case,  the  effect  of  the 
contract  is  governed  by  the  general  principles  in  relation  to  ille- 
gal contracts.  The  contract  itself  is  void,  and  no  action  can 
be  maintained  upon  it  by  either  party. 

Gambling  contracts. — In  the  absence  of  express  statutory  pro- 

a  contract  by  which  a  person  agrees  (Mass.)    9,  2  Smith's  Cas.  1066,  1 

to  sell  to  another  his  right  of  sub-  Cum.  Cas.  604. 

scription  to  certain  shares  of  stock  442  Gadsden  v.   Lance,  1  McMul. 

in  a  corporation  when  the  Subscrip-  Eq.   (S.  C.)    87,  37  Am.  Dec.  548; 

tion  books  shall  be  opened  and  the  Seddon  v.  Rosenbaum,  85  Va.  928 

shares  Issued.     Gadsden  v.  Lance,  (where  the  statute  was  held  Inap- 

1  McMul.  Eq.    (S.  C.)   87,  37  Am.  plicable  to  a  contract  to  sell  shares 

Dec.  548.        '  within  three  years  at  the  option  of 

•"1  Tisdale   v.    Harris,    20    Pick,  the  other  party). 
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hibition,  a  contract  for  the  sale  of  stock  to  be  delivered  in  the 
future  is  valid,  although  the  seller  does  not  own  the  stock  at 
the  time  the  contract  is  made,  and  has  no  other  means  of  getting 
it  than  by  going  into  the  market  and  buying  it,  provided  the 
parties  really  intend  a  delivery  of  the  stock  and  payment  of 
the  price,  and  not  a  mere  gambling  on  the  rise  or  fall  of 
prices.**^ 

By  the  v/eight  of  authority,  however,  such  a  contract  is  con- 
trary to  public  policy  and  void  as  a  gambling  contract,  even  at 
common  law,  where  the  real  intent  of  the  parties  is  merely  to 
speculate  in  the  rise  or  fall  of  price,  and  the  stock  is  not  to  be 
delivered,  but  one  party  is  to  pay  to  the  other  the  difference  be- 
tween the  contract  price  and  the  market  price  of  the  stock  at 
the  date  fixed  for  delivery.***  In  a  late  Massachusetts  case  it 
was  held  that,  if  it  is  agreed  and  understood  by  the  parties  that 
the  contract  shall  be  performed  according  to  its  terms  if  either 
party  requires  it,  and  that  either  party  shall  have  the  right  to 
require  it,  the  contract  does  not  become  a  wagering  contract 
because  one  or  both  of  the  parties,  when  the  time  for  perform- 

443  Irwin  V.  Williar,  110  U.  S.  Ruchlzky  v.  De  Haven.  97  Pa.  St. 
499;  Wamsley  v.  H.  L.  Horton  &  202;  Dickson's  Ex'r  v.  Thomas,  97 
Co.,  77  Hun  (N.  Y.)  317;  Clarke  v.  Pa.  St.  278;  Wagner  v.  Hildebrand, 
Poss,  7  Blss.  540,  Fed.  Cas.  No.  2,-  187  Pa.  St.  136;  Gav/  v.  Bennett, 
852;  Eastman  V.  Piske,  9  N.  H.  182;  153  Pa.  St.  247.  34  Am.  St.  Rep. 
Flagg  V.  Baldwin,  38  N.  J.  Eq.  219;  699;  Jamieson  v.  Wallace,  167  111. 
Pratt  V.  Boody,  55  N.  J.  Eq.  175;  388,  59  Am.  St.  Rep.  302;  Stewart 
Smith  V.  Bouvler,  70  Pa.  St.  325;  v.  Schall,  65  Md.  299,  57  Am.  Rep. 
Kirkpatrick  v.  Bonsall,  72  Pa.  St.  327;  Billingslea  v.  Smith,  77  Md. 
155;  Hatch  v.  Douglas,  48  Conn.  504;  Cover  v.  Smith,  82  Md.  586; 
116,  40  Am.  Rep.  154;  Pixley  v.  Harvey  v.  Merrill,  150  Mass.  1,  15 
Boynton,  79  111.  351;  Cothran  v.  Am.  St.  Rep.  159;  Whitesides  v. 
Ellis,   125   111.   496;    Whitesides  v.  Hunt,  97  Ind.  191. 

Hunt,  97  Ind.  191;  Dillaway  v.  Al-  See  In  re  Taylor  &  Co.'s  Estate, 
^en,  88  Me.  230;  Conner  v.  Robert-  192  Pa.  St.  304,  to  the  effect  that  an 
son,  37  La.  Ann.  814,  55  Am.  Rep.  agreement  for  an  actual  sale  and 
521;  In  re  Taylor  &  Co.'s  Estate,  purchase  of  stocks  validates  a 
192  Pa.  St.  304.  transaction  which  originated  in  an 

intention  merely  to  wager. 

444  Irwin  v.  Williar,  110  U.  S.  Buying  and  selling  stock  through 
499;  Gregory  v.  Wendell,  39  Mich,  a  broker  is  not  a  gambling  trans- 
337,  33  Am.  Rep.  390;  Flagg  v.  action  where  there  is  actual  deliv- 
Baldwin,  38  N.  J.  Eq.  219 ;  Kirk-  ery  to  the  broker,  although  there  is 
Patrick  v.  Bonsall,  72  Pa.  St.  155;  no  delivery  by  him  to  the  principal. 
Pareira  v.  Gabell,  89  Pa.  St.  89;  Young  v.  Glendinning,  194  Pa.  St. 
North  V.  Phillips,  89  Pa.  St.  250;    550. 
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ance  arrives,  agrees  not  to  require  performance,  but  to  substi- 
tute therefor  a  settlement  by  the  payment  of  the  difference  be- 
tween the  contract  price  and  the  market  price  at  that  time.**^ 

In  many  jurisdictions  this  subject  is  covered  by  statutes 
expressly  prohibiting  contracts  for  the  sale  of  stock  where  the 
parties  do  'not  intend  an  actual  delivery,  but  a  settlement  by 
payment  of  the  difference  between  the  market  and  the  contract 
price.***  In  some  jurisdictions  statutes  have  been  enacted  pro- 
hibiting contracts  for  the  sale  of  shares  unless  the  seller  owns 
them  at  the  time  of  the  contract.**'' 

A  guaranty  by  the  seller  of  stock  that  it  will  be  worth  a  cer- 
tain price  within  a  certain  time,  and  an  agreement  to  take  it 
back  at  that  price  at  the  end  of  that  time  if  the  buyer  then 
holds  the  stock  and  so  requests,  is  not  within  a  prohibition 
against  contracts  for  the  sale  of  stock  for  future  delivery.*** 

§  612.    Construction  and  performance  of  contract. 

A  contract  for  the  sale  of  stock  need  not  fix  any  time  for  de- 
livery. If  no  time  is  fixed,  it  is  implied  that  the  contract  is 
to  be  performed  immediately,  or  at  least  within  a  reasonable 
time.**^ 

Whether  a  contract  for  the  sale  of  stock  is  executed,  so  that 
the  title  passes,  or  merely  executory,  is  to  be  determined  upon 
the  same  principles  as  in  the  case  of  a  sale  of  any  other  per- 
ils Harvey  v.  Merrill,  150  Mass.   der  the  Illinois  statute) ;  Jamieson 
1,  15  Am.  St.  Rep.  159.  v.  Wallace,  167  111.  388,  59  Am.  St. 

4*6  Under  suth  statutes,  see  Rep.  302;  Ubben  v.  Binnian,  182  111. 
Thacker  v.  Hardy,  4  Q.  B.  Div.  685;  508;  Skinner  v.  Osgood,  83  111.  App. 
Universal      Stock      Exchange      v.    454. 

Strachan  [1896]  App.  Cas.  166;  In  ai  See  Barrett  v.  Mead,  10  Allen 
re  Gieve  [1899]  1  Q.  B.  794;  Story  (Mass.)  337;  Wyman  v.  Fiske,  3 
V.  Salomon,  71  N.  Y.  420;  Kings-  Allen  (Mass.)  238,  80  Am.  Dec.  66. 
bury  V.  Kirwan,  77  N.  Y.  612;  Har-  Compare  Price  v.  Minot,  107  Mass. 
ris  V.  Turnbridge,  83  N.  Y.  92;  Hess    49. 

v.  Rau,  95  N.  Y.  359;  Knowlton  v.  as  Maurer  v.  King,  127  Cal.  114. 
Fitch,  52  N.  Y.  288;  White  v.  And  see  Ubben  v.  Binnian,  182  111. 
Smith,  54  N.  Y.  522;  Cameron  v.  508;  Wolf  v.  National  Bank  of  Illi- 
Durkheim,  55  N.  Y.  425;  Cashman  nois,  178  111.  85. 
V.  Root,  89  Cal.  373,  23  Am.  St.  Rep.  **»  Bruce  v.  Smith,  44  Ind.  1; 
482;  Maurer  v.  King,  127  Cal.  114;  Kerchner  v.  Gettys,  18  S.  C.  521; 
Clews  V.  Jamieson  (C.  C.  A.)  96  Boehm  v.  Lies,  60  N.  Y.  Super.  Ct. 
Fed.  648,  affirming  89  Fed.  63  (un-   436. 
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sonal  property.  If  by  the  terms  of  the  contract  the  buyer  is 
bound  to  do  anything  as  a  consideration,  either  precedent 
or  concurrent,  on  which  the  passing  of  the  property  depends, 
the  property  will  not  pass  until  the  condition  is  fulfilled,  even 
though  the  certificate  may  be  delivered;  but  the  contract  is 
executed,  and  the  title  passes,  if  such  is  the  intention  of  the 
parties,  even  though  the  stock  may  remain  in  the  name  of  the 
seller  as  security.*®" 

A  contract  for  the  sale  of  stock  may  be  upon  an  express  con- 
dition precedent,  tod  in  such  a  case  the  contract  is  not  enforce- 
able until  the  condition  is  performed  or  fulfilled.*®^  Where 
payment  in  full  is  a*  condition  precedent,  part  payment  gives 
the  purchaser  no  right  to  compel  the  seller  to  deliver  the  stock.*^^ 

A  contract  to  purchase  stock  in  a  corporation-  when  it  shall 
be  created  cannot  be  enforced  until  the  corporation  has  been 
fully  and  legally  organized.*®^ 

If  a  condition  in  a  contract  for  the  sale  of  stock  is  not  per- 
formed by  the  vendor,  the  purchaser  may  recover  a  part  pay- 
ment made  by  him  prior  to  the  time  for  performance  of  the  con- 
dition.*®* 

Where  a  sale  of  stock  is  absolute,  so  that  the  title  passes  to 
the  purchaser,  his  title  is  not  affected,  and  the  stock  does  not 
revert  to  the  seller,  because  of  the  breach  of  an  independent 
stipulation  by  the  seller.  The  purchaser's  remedy  is  an  action 
for  damages.     Where  a  sale  of  stock  was  made  in  considera- 

*5o  Beardsley  v.  Beardsley,  138  U.  his   return  from   a  journey   shall 

S.  262;  Mitchell  v.  Wedderhurn,  68  show  the  corporation  to  be  pros- 

Md.  139.  perous,  as  represented  by  the  sell- 

*6i  Mitchell    V.    Wedderburn,    68  er,  and  the  purchaser,  on  his  re- 

Md.  139;  Lovell  v.  Jacobs,  150  N.  turn,  finds  it  Insolvent,  he  may  re- 

Y.   84   (where    the'   condition  was  scind  without  showing  that  it  was 

that    the     stock     should     be     in-  insolvent  when  the  contract  was 

creased) ;  Childs  v.  Smith,  55  Barb.  made.    Truman    v.    Lombard,    10 

(N.  Y.)    45;   Wilson  v.  Roots,  119  App.  Div.  (N.  Y.)  430. 

III.    379;    Umfrid    v.    Brooks,    14  ^„  o4.„  n.          „        „  ,„  «    .  v 

Wash.  675;  Murdock  v.  Caldwell,  8  ./"  ^*''$"°''  ^-  ^"^^^"  ^^-  ^-  ^-^ 

Allen   (Mass.)   309.  ijea.  zz4. 

Where  a  purchase  of  stock  is  «» Childs  v.  Smith,  55  Barb.  (N. 

subject  to  the  condition  that  an  ex-  Y.)  45. 

amination  by  the  purchaser  upon  *54  Lovell  v.  Jacobs,  150  N.  Y.  84. 
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tion,  in  part,  of  a  promise  by  the  purchaser  that  the  corporation 
would  not  set  up  any  claim  against  the  seller  on  account  of  past 
transactions,  and  the  corporation  afterwards  brought  suit  against 
him,  it  was  held  that  the  stipulation  was  not  a  condition  upon 
which  the  title  to  the  stock  depended,  but  an  independent  prom- 
ise, and  that  the  title,  therefore,  did  not  revert  to  the  seller.*^' 

If  the  purchaser  of  stock  repudiates  the  contract,  no  tender 
of  the  stock  by  the  seller  is  necessary  to  entitle  him  to  maintain 
an  action.*^*  But  where  there  has  been  no  repudiation,  a  valid 
tender  is  necessary  to  put  the  purchaser  in  default.*®^  One 
who  has  contracted  to  sell  and  deliver  shares  of  stock  makes  a 


155  Jackson  v.  Grant,  18  N.  J.  Bq. 
145. 

*58  Maguire  v.  Halsted,  18  App. 
Div.  (N.  Y.)  22"8;  Stokes  v.  Mackay, 
147  N.  Y.  223;  Barnes  v.  Haver,  111 
Cal.  401.  And  see  Kuhn  v.  McKay, 
7  Wyo.  42. 

*5'  Hare  v.  Waring,  3  Mees.  &  W. 
362;  Craig  Silver  Co.  v.  Smith,  163 
Mass.  262;  Nlcholls  v.  Raid,  109 
Cal.  630;  Bartlett  v.  Scott,  55  Neb. 
477. 

Where,  on  a  sale  of  stock,  the 
stock  is  to  be  held  as  collateral  to 
the  note  given  for  the  price,  the 
seller  need  not  tender  the  stock  or 
make  a  formal  transfer  thereof  on 
the  books  of  the  company  until  pay- 
ment or  tender  of  payment  of  the 
note.  James  v.  Hamilton,  2  Hun 
(N.  Y.)  630. 

When  the  purchaser  of  stock  ob- 
jects to  a  tender  of  the  certificates 
merely  on  the  ground  that  they 
have  been  attached  by  a  creditor 
of  the  former  owner,  he  cannot  aft- 
erwards object  to  the  tender  on 
the  ground  of  irregularities  in  the 
issue  of  the  certificates.  O'Rourke 
V.  Schultz,  23  Mont.  285. 

Where  the  fact  that  one  who  has 
contracted  to  sell  certificates  of 
stock  does  not  have  them  with  him 
at  the  time  he  offers  to  deliver 
them  to  the  purchaser  is  known  to 
the  purchaser,  and  he  does  not  ob- 
ject on  that  ground,  but  refuses  to 
accept  them  on  the  ground  that  he 
is    under    no    obligation    to    take 


them,  a  more  formal  tender  is  not 
necessary.  West  v.  Averill  Gro- 
cery Co.,  109  Iowa,  488. 

To  keep  good  a  tender  of  stock 
by  the  seller,  he  must  be  able  and 
willing  at  all  times  between  the 
tender  and  the  trial  to  deliver  the 
stock  tendered,  although  the  ten- 
der has  been  refused,  and  no  de- 
mand has  been  made  for  delivery 
of  the  stock.  Ortmann  v.  Fletcher, 
117  Mich.  501. 

A  contract  to  turn  over  all  the 
stock  of  a  corporation  is  per- 
formed where  all  the  outstanding 
stock  is  transferred,  the  balance 
being  in  the  treasury  at  the  time 
of  the  transfer.  Dailey  v.  Devlin, 
21  App.  Div.  (N.  Y.)  62. 

Where  a  contract  was  that  the 
plaintiff  should  receive  a  certifi- 
cate of  10  shares  of  the  stock  of  a 
corporation  whose  capital  stock 
should  be  $100,000,  divided  into  not 
more  than  200  shares,  and  a  cer- 
tificate was  tendered  of  10  shares 
of  the  stock  of  the  company,  of 
which  only  $35,000  was  paid  in,  di- 
vided into  70  shares,  it  was  held 
that  the  tender  was  not  a  compli- 
ance with  the  contract,  and  that 
the  rule  of  damages  for  breach  of 
the  contract  was  the  value  of  10 
shares  in  the  full  capital  stock,  if 
it  had  been  made  up  at  the  time 
stipulated,  and  the  company  had 
been  then  ready,  in  good  faith,  to 
operate  upon  such  capital.  Dyer 
v    Rich,  1  Mete.  (Mass.)  180. 
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good  tender  of  performance  when  he  tenders  valid  certificates 
of  the  stock,  properly  assigned  by  him,  and  accompanied  by  a 
power  of  attorney  to  transfer  the  same  on  the  books  of  the  cor- 
poration.*^^ But  a  tender  of  a  certificate  indorsed  in  blank  by 
a  pfioit4aIder,  and  not  by  the  seller,  is  not  a  good  tender.*^® 

Of  course  the  stoclrtendered  must  be  the  stock  contracted  for.* 
A  tender  of  stock  of  a  corporation  cre^rted  under  the  laws  of 
one  state  is  not  good  under  a  contract  for  the  sale  of  stDti-iffl 
a  corporation  to  be  created  under  the  laws  of  another  state.*®" 
A  contract  to  deliver  stock  in  a  corporation  is  not  performed  by 
the  delivery  of  spurious  certificates  of  stock.*®^  Tender  of  pre- 
ferred stock  would  not  be  good  under  a  contract  for  the  sale 
of  common  stock,  and  vice  versa.*^^  It  has  been  held  that  a 
tender  of  common  stock  in  a  corporation,  which  has  also  issued 
preferred  stock,  is  not  good  under  a  contract  to  sell  stock  in 
frhe  corporation  made  prior  to  its  formation,  and  making  no 
mention  of  preferred  stock.*®^ 

The  seller  must  be  able  to  give  a  good  title  to  the  stock,  or  a 
tender  may  be  refused.  Thus,  the  purchaser  may  refuse  a  ten- 
der where  the  stock  has  been  attached  or  levied  upon  under 
execution.*"* 

If  the  seller  of  stock  causes  the  same  to  be  transferred  to  the 
purchaser  on  the  books  of  the  corporation,  there  is  a  sufficient 
delivery  and  performance  on  his  part.  The  issue  and  delivery 
of  a  certificate  of  stock  is  not  necessary.*®^ 

458  Noyes  v.  Spauldlng,  27  Vt.  rights  cannot  be  affected  by  irreg- 
420;  Bruce  v.  Smith,  44  Ind.  1;  -ularlty  in  the  issue  of  the  certill- 
Duchemin  v.  Kendall,  149  Mass.  cates.  O'Rourke  v.  Schultz,  23 
171.     And   see   ante,   §    583.     Com-  Mont.  285. 

pare  NichoUs  v.  Reid,  109  Cal.  630.       462  Mcllquham  v.  Taylor  [1895]  1 

459  Hare  v.  Waring,  3  Mees.  &  W.  Ch.  53 ;  Knoxville,  C.  G.  &  L.  R. 
362.  Co.  V.  City  of  Knoxville,  98  Tenn.  1. 

*Ortmann  v.  Fletcher,  117  Mich.  iss  Mcllquham  v.  Taylor  [1895]  1 

501.  Ch.  53. 

460  Craig  Silver  Co.  v.  Smith,  163  464  Eastman  v.  Fiske,  9  N.  H.  182. 
Mass.  262.  465  White   v.    Salisbury,   33    Mo. 

461  Barnes  v.  Brown,  80  N.  Y.  527.  150,  2  Smith's  Cas.  1069. 

When  the  seller  of  stock  tenders  A   transfer   of   stock   to   a   pur- 

rertificates  Issued  by  the  corpora-  chaser,  and  the  issuing  of  a  certifi- 

tion    to    the    transferee,    and   the  cate  in  his  name,  together  with  the 

transfer  is  valid,  the  transferee's  fact  that  he  has  described  the  stock 
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Wliere  one  is  entitled  to  a  certain  number  of  shares  of  stock 
issued  to  another,  a  demand  therefor  is  satisfied  by  a  transfer 
of  the  requisite  number  of  shares  in  the  same  corporation,  al- 
though not  the  identical  shares  demanded,  the  shares  trans- 
ferred being  of  the  same  value,  and  serving  the  same  purposes.**® 
A  contract  to  transfer  a  certain  number  of  shares  in  a  corpora- 
tion, in  the  absence  of  any  specification,  is  performed  by  a  de- 
livery of  any  shares  to  the  number  agreed  upon.*®'' 

§  613.     Express  and  implied  warranties — Guaranties  and  special 
stipulations. 

A  contract  for  the  sale  of  stock  may  contain  express  vyarran- 
ties,  for  a  breach  of  which  the  purchaser  may  maintain  an  ac- 
tion for  damages,  or  under  some  circumstances  rescind  the  con- 
tract and  defeat  an  action  for  the  price.  Where  the  seller  of 
stock  gave  an  express  warranty  that  the  liabilities  of  the  corpo- 
ration did  not  exceed  a  certain  sum,  and  they  did  exceed  such 
sum,  it  was  held  that  the  breach  might  be  set  up  by  the  pur- 
chaser to  defeat  an  action  on  a  note  given  for  the  stock.*®* 

On  a  sale  of  stock  there  are  also  certain  implied  warranties. 
The  seller  of  stock,  like  the  seller  of  any  other  personal  prop- 
erty, impliedly  warrants  his  title  to  the  stock.*®*     And  he  im- 

as  his  own  in  a  note  given  for  the  price.      Frazler    v.    Simmons,    139 

price,  and  pledged  the  same  to  se-  Mass.  531. 

cure  payment  of  the  note,  is  suffi-  i„.  xi     j     i,      r.      t,           on  /^  , 

cient  evidence  of  delivery  of  the  *«»  Hardenbergh  v.  Bacon,  33  Cal. 

stock  and  its  acceptance,  in  an  ac- 

tion  for  the  price^  whether  he  ever  467  Noyes    v.    Spaulding,    27   Vt. 

received  the  original  certificate  or  420. 

not.    Dinkier  v.  Baer,  92  Ga.  432.  .6.  MiJi=or^o     ^      n/r™oi,„^+c'     e. 

Where  a  person  sold   shares  of  pii;\frs.^'Ck   71  M^sfsef 
stock  for  a  stipulated  price  on  the  '^'^'^^rs   Bank,  a  Miss.  iJbl. 
open  stock  board,  and  deposited  the  ^  warranty  by  the  seller  of  stock 
certificates,  with  an  executed  pow-  that    there    were    no    assessments 
er  of   attorney   accompanying  the  "aliout  to  be  made"  upon  the  stock 
same,  with  a  trust  company,  em-  '^  ^^^  broken  by  the  fact  that  short- 
powering  the  company  to  deliver  '^  ^^^^^  ^^^  sale  the  stockholders, 
the  stock  upon  receiving  the  price,  ^^  agreement,  issued  new  stock  to 
and  the  purchaser  paid  a  part  of  ^®   purchased   by   themselves,    the 
the  price,  it  was  held  that  there  Proceeds  to  be  applied  in  payment 
was  such  a  transfer  of  title  as  to  °°  &eUs.     Humphrey  v.  Merriam, 
establish  a  right  of  action  in  the  *^  'M^mn.  413. 
seller  against  the  purchaser  for  the  469  Allen    v.    Pegram,    16    Iowa, 


§  513  TRANSFER  OF  SHARES.  1857 

pliedly  warrants  that  tlae  certificate  of  stock  is  genuine,  and 
legally  what  it  purports  to  be.*'"  According  to  the  better  opin- 
ion, where  an  attempted  increase  of  the  capital  stock  of  a  cor- 
poration is  a  nullity  because  of  want  of  authority,  or  noncom- 
pliance with  conditions,  so  that  the  issue  is  absolutely  void,  a 
purchaser  of  such  stock  may  rescind  and  recover  the  price  paid 
on  the  ground  of  breach  of  implied  warranty  of  the  existence 
of  the  thing  sold.*'^  Although  the  corporation  may  be  liable 
in  damages  to  bona  fide  purchasers  of  such  certificates,  a  right 
of  action  for  damages  against  the  corporation  is  not  what  the 
parties  intended  to  sell  and  buy. 

Upon  a  sale  of  stock  in  an  existing  corporation  there  is  no 
implied  warranty  that  the  corporation  has  a  de  jure  existence. 
It  is  sufficient  to  show  that  it  is  a  corporation  de  facto  *''^  as 
explained  in  a  former  chapter.*'^  Indeed,  it  seems  'that  it  is 
not  even  necessary  to  show  a  de  facto  corporate  existence,  since 
a  purchaser  of  stock  in  an  existing  corporation  thereby  admits 
its  corporate  existence,  and  is  estopped  to  deny  the  same.*''* 
One  who  signs  a  memorandum  of  the  purchase  of  certificates 
of  stock  in  a  corporation  thereby  admits  the  legal  existence  of 
the  corporation,  and  he  is  liable  for  the  agreed  price  in  the 
absence  of  evidence  that  the  certificates  offered  were  not  genu- 
ine, or  such  as  were  intended  by  the  contract.*''''^  Purchasers 
of  the  stock  of  a  corporation  on  the  market  cannot  complain  of 
fraud  in  the  organization  of  the  corporation.*'''® 

163;    State  v.   North   Louisiana  &  pie's  Bank  v.  Kurtz,  99  Pa.  St.  344, 

Texas   R.    Co.,    34    La.    Ann.    947 ;  44  Am.  Rep.  112. 

Seizor  v.  Mall,  32  Barb.  (N.  Y.)  76.       471  Lincoln  v.  New  Orleans    Ex- 

_  H  „    T  press  Co.,  45  La.  Ann.  729.    Contra, 

,.,    tV®^  ^-    ll^'^T''    II   x?^t'  People's  Bank  v.  Kurtz,  99  Pa.  St. 

}^^-    7^?°t  \-   ^l^^^°^oo^\  ^-  .^-    344,  44  Am.  Rep.  112. 
Law,  421,  36  Am.  Rep.  523;  Lincoln 

V.  New  Orleans  Express  Co.,  45  La.  "^  Harter   v.   Eltzroth,   111   Ind. 

Ann.  729;   Titus  v.  Poole,  73  Hun  159;  Reynolds  v.  Myers,  51  Vt.  444. 

(N.    Y.)    383;    Seizer   v.    Mali,    32  its  Ante,  §  80  et  seq. 

Barb.  (N.  Y.)  76;  Shotwell  v.  Mali,  474  *_.„   5  g,    + 

38  Barb.  (N.  Y.)  445;  Fifth  Avenue  *"-a-iite,  5  Sd  et  seq. 

Bank    v.    Forty-second     Street    &  *'5  Mann  v.  Williams,  143  Mass. 

Grand  Street  Ferry  R.  Co.,  137  N.  394. 

Y.  231,  33  Am.  St.  Rep.  712,  2  Keen-  476  Caldwell  v.  Boyd,  57  Pa.  St. 

er's  Cas.  915,  2  Cum.  Cas.  149;  Peo-  321. 
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There  is  no  implied  warranty  of  the  title  of  the  corporation 
to  particular  property  held  by  it.*'''' 

A  guaranty  by  the  seller  of  stock  that  it  shall  be  worth  par, 
or  any  other  specified  sum,  within  a  certain  time,  is  valid,  and 
if  the  value  of  the  stock  does  not  reach  such  sum  within  the 
time  specified,  the  purchaser  may  maintain  an  action  for  dam- 
ages.*''® The  seller  may  also  guaranty  a  certain  dividend  on 
the  stock,  and  will  be  liable  if  such  a  dividend  is  not  paid.*^^ 
And  he  may  guaranty  that  there  will  be  no  assessments  upon 
the  stock.**"  The  seller  may  guaranty  that  there  are  no  debts 
against  the  corporation,  or  stipulate  that,  if  there  are  debts,  they 
shall  be  paid  by  the  corporation  or  by  himself  before  a  certain 
time.**^ 

S  614.     Rescission  of  contract. 

As  we  shall  see  in  a  subsequent  section,  a  contract  for  the 
sale  of  stock  may  be  rescinded  for  fraud.**^  And  it  may  be 
rescinded,  under  some  circumstances,  for  breach  of  warranty  or 
failure  of  consideration.**^  The  purchaser  may  rescind  if,  with- 
out his  knowledge,  the  corporation  had  been  dissolved  at  the 
time  the  contract  was  made.*** 

*"  State   V.    North   Louisiana   &       isi  a    contract    for   the    sale   of 

Texas  R.  Co.,  34  La.  Ann.  947.  stock  which  provides  that.  If  any 

iTSHill   V    Smith    21   How     (U  'i^-'^ilities    or    debts   exist   against 

S.)   283;   Loheck  v. 'Duke.  50  Neb.  *^®  company,  they  shall  be  paid  by 

ggg  the  company  or  by  the  seller  before 

. '„  .     4.    4.1,  4.       ,..  J    4,  ^^  certain  date,  does  not  apply  to 

479  As  to  the  construction  and  ef-  ^ebts  created  after  the  date  of  the 
feet  of  such  guaranties  see  Kerno-  contract,  the  resignation  of  the  seii- 
A  °  J;  ^^''"'''l-J^^r^-J;  ^S^'  7  er  as  president  of  the  company,  and 
Am.  St.  Rep.  744;  Central  Bank  the  election  of  the  purchaser.  Reed 
Block  Ass'n  v.  James,  81  Ga.  762.  y  Hayt  109  N  Y   659 

480  Where  the  organizers  of  a  cor-       4S2  Post,  §  616. 
poration  issued  the  stock  to  them-       iss  Ante,  §§  612,  613. 

selves  as  fully  paid,  and  guarantied  A  bona  fide  purchaser  of  certlfl- 
to  subsequent  purchasers  that  the  cates  of  stock  cannot  rescind  on 
stock  should  be  nonassessable,  it  the  ground  that  they  were  pro- 
was  held  that  they  were  liable  to  cured  by  the  seller  from  the  cor- 
purchasers  of  the  stock  on  account  poration  by  fraud,  since  in  the  pu'- 
of  payments  made  by  the  latter  to  chaser's  hands  they  are  valid  as 
satisfy  an  extra  statutory  liability  against  the  corporation.  Foushee 
for  corporate  debts,  as  well  as  those  v.  Snyder,  21  Ky.  Law  Rep.  1410. 
made  on  the  stock  Itself.  Omo  v.  *84Kip  v.  Monroe,  29  Barb.  (N. 
Bernart,  108  Mich.  43.  Y.)  579. 
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The  fact  that  the  corporation  has  issued  watered  stock,  or 
mortgaged  its  property,  or  otherwise  been  guilty  of  ultra  vires 
acts,  gives  one  who  has  contracted  to  purchase  stock  therein  no 
right  to  rescind.*^^  ISTor  can  the  purchaser  of  stock  rescind  on 
the  ground  that  the  corporation  was  insolvent  at  the  time  the 
contract  was  made,*^"  where  the  seller  was  guilty  of  no  false 
and  fraudulent  representations;  or,  in  the  absence  of  fraud, 
because  the  property  of  the  corporation  is  of  no  value  ;*^^  or 
because  of  loss  of  property  by  the  corporation;*^^  or  because 
the  corporation  has  failed  and  the  stock  become  worthless  since 
the  contract  was  made  ;**^  or  because  the  corporation  has  been 
consolidated  with  another,  where  the  consolidation  was  author- 
ized by  its  charter;*^"  or  because  the  corporation  has  allowed 
stockholders  who  paid  a  less  amount  for  their  shares  an  equal 
share  of  the  profits  with  those  paying  full  value,  and  has  there- 
by lessened  the  value  of  the  latter's  shares,  including  those  which 
are  the  subject  of  the  contract.*"^ 

The  seller  of  stock  cannot  rescind  because  notes  given  in  pay- 
ment are  not  paid,*®^  unless  payment  is  expressly  made  a  con- 
dition precedent  to  the  purchasers'  right  to  the  stock.*^^ 

Where  part  of  the  stock  sold  is  delivered,  and  the  seller  after- 
wards refuses  to  deliver  the  balance,  the  purchaser  cannot  re- 
scind.*^* 

§  615.    Semedies  of  the  parties  on  breach  of  the  contract. 

(a)  In  general. — The  remedies  of  the  parties  in  case  of  the 
breach  of  a  contract  for  the  sale  of  stock  in  a  corporation  are 
substantially,  the  same  as  in  the  case  of  a  contract  for  the  sale 

485  Noyes   v.    Spaulding,    27    Vt.  *s9  Moore  v.  Caldwell,  8  Rich.  Eq. 

420;    Faulkner   v.   Hebard,   26   Vt.  (S.  C.)  22. 

452.  *9o  Noyes   v.    Spaulding,    27    Vt. 

■tse  Rudge  v.  Bowman,  L.  R.  3  Q.  ^^^-   „     „ 

B.  689.     And  see  Gordon  v.  Parker  ^'^  Faulkner    v.    Hebard,    26    Vt. 

10  La.  56.                                             '  ■^52. 

,o,  TIT  j-i         nx                 H^,-,^  *!>2Cliater     v.      San     Francisco 

487  Watts  v.  Stevenson,  165  Mass.  gugar  Refining  Co.,  19  Cal.  219. 

SI*-  ^ss  Davison  v.  Davis,  125  U.  S.  90. 

*88Kerchner  v.  Gettys,  18  S.  C.  4S4  Matthews  v.  Cady,  61  N    Y 

521.  651. 
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of  any  other  personal  property,  and  a  full  treatment  of  the  sub- 
ject, therefore,  does  not  properly  come  within  the  scope  of  a 
work  on  the  law  of  corporations,  and  will  not  be  attempted. 

If  the  seller  of  stock  has  delivered  the  same,  he  may  main- 
tain an  action  for  the  price  agreed  upon.  If  the  stock  has  not 
been  delivered,  and  the  purchaser  refuses  to  receive  the  same, 
the  seller  may  maintain  an  action  to  recover  damages  for  the 
purchaser's  breach  of  contract.  Ordinarily  the  measure  of  his 
damages  will  be  the  difference  between  the  market  price  of  the 
stock  at  the  time  fixed  for  delivery,  or  on  the  earliest  day  there- 
after when  the  stock  could  have  been  sold,  and  the  contract 
price.*^^  The  seller  may  sell  the  stock,  within  a  reasonable 
time  after  the  purchaser's  refusal  to  take  the  same,  at  the  best 
price  obtainable,  and  recover  from  the  purchaser  the  difference 
between  the  price  received  and  the  contract  price.**®  If  the 
stock  has  no  market  value  at  the  time  of  the  purchaser's  breach 
of  the  contract,  the  seller  may  recover  the  full  contract  price.*®' 
In  some  jurisdictions  it  is  held  that  the  seller  may  retain  the 
stock,  after  a  tender,  for  the  purchaser,  and  maintain  an  action 
for  the  agreed  price.**^ 

If  the  seller  of  stock  refuses  or  fails  to  deliver  the  same  in 
accordance  with  his  contract,  the  purchaser  may  maintain  an 
action  for  damages.  Ordinarily  the  measure  of  damages  is  the 
difference  between  the  contract  price  and  the  market  price  at 
the  time  fixed  for  delivery,**®  allowing,  according  to  some  of 

405  Pott  V.  Flatter,  16  Law  J.  Q.  plead  and  prove  a  delivery  or  ten- 
B.366;  Rand  v.  White  Mountains  R.  der  of  the  stock  before  suit.  Bart- 
Co.,  40  N.  H.  79;  Mobley  v.  Morgan  lett  v.  Scott,  55  Neb.  477;  ante,  § 
(Pa.)    6  Atl.  694;   Corser  v.  Hale,  612,  notes  456-464. 

149  Pa.  St.  274.  *!>8  Tempest    v.    Kilner,    3    C.   B. 

406  Stewart  v.  Cauty,  8  Mees.  &.  249;  Shaw  v.  Holland,  15  Mees.  & 
W.  160;  Pott  V.  Flather,  16  Law  J.  W.  136;  Eastern  R.  Co.  v.  Benedict, 
Q.  B.  366;  Mobley  V.  Morgan  (Pa.)  10  Gray  (Mass.)  212;-  Gibson  v. 
6  Atl.  694.  Whip  Publishing  Co.,  28  Mo.  App. 

i"  Mobley  V.  Morgan  (Pa.)  6  Atl.  450;   Wildes  v.  Robinson,  50  App. 

694.  Div.  (N.  Y.)  192.     See,  also,  Coffin 

*98in  re  Ives,  25  Abb.  N.  C.  63;  v.  State,  144  Ind.  578,  55  Am.  St. 

Holmes  &  Griggs  Mfg.  Co.  v.  Morse,  Rep.  188.    See  Barnes  v.  Seligman, 

53  Hun  (N.  Y.)  58.  55  Hun  (N.  Y.)  339. 

To  maintain  an  action  for  the       If     no     corporation     has     been 

price  of  stock,  the  plaintiff  must  formed  and  no  stock  issued,  or,  if 
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the  cases,  a  reasonable  time  for  the  purchaser  to  go  into  the 
market  and  purchase  other  shares.^""  The  purchaser  is  en- 
titled, of  course,  to  recover  any  payments  he  may  have  made 
under  the  contract. 

(b)  Specific  performance. — It  is  a  general  rule  that  a  court  of 
equity  will  not  enforce  specific  performance  of  a  contract  for 
the  sale  of  chattels,  except  where  the  article  has  qualities  not 
common  to  articles  of  like  description,  or  a  special  value  by 
reason  of  its  antiquity,  family  association,  or  the  like,  since 
there  is  an  adequate  remedy  at  law  by  an  action  for  damages ; 
but  this  principle  does  not  necessarily  apply  to  a  contract  for 
the  sale  of  stock  in  a  corporation,  for  an  action  by  the  purchaser 
of  stock  to  recover  damages  for  failure  of  the  seller  to  deliver 
the  stock  will  not  always  afford  an  adequate  remedy.  The 
shares,  for  example,  may  have  no  market  value  at  all,  and  the 
purchaser  may  have  knowledge  of  facts  from  which  he  may  an- 
ticipate a  rise  in  value,  or  the  value  of  the  shares  may  be  uncer- 
tain and  not  easily  ascertainable,  or  he  may  desire  to  hold  such 
shares  for  an  investment  or  for  some  other  particular  purpose, 
and  may  not  be  able  to  obtain  them  elsewhere.  In  such  cases, 
an  action  for  damages  is  not  an  adequate  remedy,  and  it  is 
now  well  settled  that  the  purchaser  may  sue  in  equity  for  specific 
performance.  The  rule  established  by  the  weight  of  authority 
is  that  a  contract  for  the  sale^of  stock  will  not  be  specifically 
enforced  if  the  remedy  at  law  by  an  action  for  damages  is  in 
fact  adequate;  but  it  is  otherwise  if  the  value  of  the  stock  is 
uncertain,  or  if,  for  any  other  reason,  a  judgment  at  lav/  for 
damages  will  not  place  the  purchaser  in  as  good  a  position  as 
a  decree  for  specific  performance.®"-' 

Issued,  it  was  valueless,  only  nom-  Smith's    Cas.    1065;    Nutbro-wn    v. 

Inal    damages    can    be    recovered.  Thornton,    10   Ves.   161;    Paine  v 

Gibson  v.  Whip  Publishing  Co.,  28  Hutchinson,  L.  R.  3  Ch.  388;  White 

Mo.  App.  450.     See,  also,  Barnes  v.  v.  Schuyler,  1  Aob.  Pr.  (N.  S.)  300; 

Brown,  130  N.  Y.  372.  Cushman  v.  Thayer  Mfg.  Jewelry 

500  Shaw  V.  Holland,  15  Mees.  &  Co.,  76  N.  Y.  365,  32  Am.  Rep.  315; 
W.  136.  O'Neill   v.   Webb.   78   Mo.   App.   1; 

501  Story,   Eq.  Jur.   S  717;   Dun-  Ryan  v.  McLane,  91  Md.  175;  Todd 
cuft  V.   Albrecht,   12   Sim.   189,   2  v.  Taft,  7  Allen  (Mass.)  371;  Noyes 
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A  court  of  equity  will  not  enforce  specific  performance  of  a 
contract  for  the  sale  of  stock  where  therfe  is  want  of  mutuality, 
or  uncertainty,  or  where  the  contract  and  consideration  are  not 
clearly  proved,^"^  or  where  there  is  a  mere  option,^"^  or  where 


V.  Marsh,  123  Mass.  286;  Manton  v. 
Ray,  18  R.  I.  672,  49  Am.  St.  Rep. 
811;  Eckstein  v.  Downing,  64  N.  H. 
248,  10  Am.  St.  Rep.  404;  Treasurer 
V.  Commercial  Coal  Mining  Co.,  23 
Cal.  390;  Northern  Central  Ry.  Co. 
V.  Walworth,  193  Pa.  St.  207,  74 
Am.  St.  Rep.  683;  Goodwin  Gas 
Stove  &  Meter  Co.'s  Appeal,  117  Pa. 
St.  514;  Rigg  v.  Heading  &  South- 
western Street  Ry.  Co.',  191  Pa.  St. 
298;  Avery  v.  Ryan,  74  Wis.  591. 

In  a  late  Missouri  case  it  was 
held  that,  while  specific  perform- 
ance of  a  contract  for  the  sale  of 
stock  will  not  be  decreed  where  a 
judgment  for  damages  will  be  ade- 
quate, yet  where  a  contract  for  the 
sale  of  stock  in  a  corporation  calls 
for  the  transfer  of  sufficient  stock 
to  make  the  transferee  the  owner 
of  half  the  entire  stock,  so  that  the 
chief  value  is  not  the  money  value, 
but  the  power  and  influence  given 
in  the  management  of  the  corpora- 
tion, specific  performance  should 
be  decreed.  O'Neill  v.  Webb,  78  Mo. 
App.  1. 

And  In  a  late  Pennsylvania  case 
it  was  held  that  specific  perform- 
ance of  a  contract  for  the  sale  of 
stock  in  a  particular  company  will 
be  decreed,  where  such  stock  can- 
not be  otherwise  secured,  and  that 
It  Is  no  answer  to  say  that  an  ac- 
tion for  damages  will  afford  an  ade- 
quate remedy.  Northern  Central 
Ry.  Co.  V.  Walworth,  193  Pa.  St. 
207,  74  Am.  St.  Rep.  683. 

In  a  late  Maryland  case  It  was 
held  that  specific  performance  of  a 
contract  to  sell  stock  will  not  be 
decreed  unless  such  stock  cannot 
be  otherwise  obtained,  and  its 
value  is  difficult  of  ascertainment, 
and  a  decree  for  specific  perform- 
ance was  refused,  therefore,  be- 
cause the  plaintiff  in  another  ac 
tion  instituted  by  him  concerning 
the  same  stock  alleged  it  to  be  of  a 


certain  value  per  share.  Ryan  v. 
McLane,  91  Mich.  175. 

A  contract  for  the  sale  of  real  es- 
tate, and  also  of  stock  in  a  corpo- 
ration, will  be  specifically  enforced 
as  to  the  stock  as  well  as  the  real 
estate,  although  specific  perform- 
ance of  the  contract  for  the  sale  of 
the  stock  alone  might  not  be  en- 
forced. Perin  v.  Megibben  (C.  0, 
A.)  53  Fed.  86;  Lealch  v.  Fobes,  11 
Gray  (Mass.)  506,  71  Am.  Dec.  732. 

In  a  suit  by  the  purchaser  of 
Btock  for  specific  performance,  the 
fact  that  the  seller  has  sold  and  de  i 
livered  the  stock  to  others  is  no  de  I 
fense,  where  the  latter  purchased 
with  notice,  and  are  made  parties. 
Northern  Central  Ry.  Co.  v.  Wal- 
worth, 193  Pa.  St.  207,  74  Am.  St. 
Rep.  683. 

502  Hibbert  v.  Mackinnon,  79  Wis. 
673. 

The  principle  that  contracts  must 
be  mutual — must  bind  both  parties 
or  neither — to  entitle  one  of  the 
parties  to  specific  performance  does 
not  mean  that  in  every  case  each 
party  must  have  the  same  remedy 
for  a  breach  by  the  other,  but  that 
the  contract  must  be  enforceable 
on  both  sides,  in  some  manner, — 
not  necessarily  enforceable  on  both 
sides  by  specific  performance. 
Northern  Central  Ry.  Co.  v.  Wal- 
worth, 193  Pa.  St.  207,  74  Am.  St. 
Rep.  683. 

A  contract  for  the  sale  of  stock 
by  which  the  seller  agrees  that  all 
debts  of  the  company  shall  be  paid 
on  the  day  of  the  transfer,  and  the 
purchaser  is  to  retain  sufficient  of 
the  price  to  assure  him  that  the 
company  is  free  from  debt,  is  not 
too  uncertain  to  be  specifically  en- 
forced because  it  does  not  state  the 
debts,  where  the  amount  to  be  paid 
is  fixed  and  definite.  Northern 
Central  Ry.  Co.  v.  Walworth,  193 
Pa.  St.  207,  74  Am.  St.  Rep.  683. 
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the  contract  is  contrary  to  public  policy,®"*  or  where  there  has 
been  fraud  or  laches,  or  for  any  other  reason  a  decree  for  specific 
performance  would  be  inequitable.®"^ 

It  has  been  held  in  several  cases  that  a  court  of  equity  will 
not  enforce  specific  performance  of  a  contract  to  sell  stock  in  a 
corporation,  where  it  appears  that  the  object  is  to  place  the  con- 
trol of  the  corporation  in  the  hands  of  the  plaintiff  and  his  aS' 
Bociates,  even  though  the  contract  is  valid.®"*  This  view,  how- 
ever, cannot  be  sustained  unless  it  appears  that  control  of  the 
ijorporation  is  sought  for  some  wrongful  or  improper  purpose. 
Shares  of  stock  are  every  day  purchased  for  the  purpose  of  oV 
taining  control  of  the  management  of  corporations,  with  the 
honest  intention  of  managing  them  in  the  interest  of  all  the 
stockholders;  and  it  cannot  be  said  that  the  mere  fact  that  a 

5»3  Ryan  v.  McLane,  91  Md.  175.  chaser  had  notice  of  the  purpose  of 
In  this  case  it  was  held  that  a  the  pool,  it  was  held  that  specific 
court  of  equity  would  not  decree  performance  of  the  contract  would 
specific  performance  of  a  contract  not  be  decreed  at  the  suit  of  the 
to  sell  stock  made  by  a  commit-  purchaser,  since,  if  the  pooling 
tee  representing  a  pool  of  the  agreement  was  void  as  contrary  to 
stock  of  a  corporation  pooled  public  policy,  the  contract  to  pur- 
for  a  period  of  years  for  voting  chase  was  so  connected  therewith 
purposes  under  an  agreement  that  it  would  bs  inequitable  to  en- 
wherein  it  was  stipulated  that  none  force  it,  and  if  the  pooling  agree- 
of  the  stock  pooled  should  be  sold  ment  was  valid,  the  owners  of 
without  the  consent  of  the  owners  three-fourths  of  the  stock  in  the 
of  threfrfourths  of  the  stock  repre-  pool  had  not  consented  to  the  con- 
sented in  the  pool,  and  which  con-  tract,  and  it  was  therefore  inef- 
tract  provided  that  the  buyer  fectual.  Ryan  v.  McLane,  91  Md. 
should    take   all   the    stock   which  175. 

should  be  pooled  before  a  certain  sos  Todd  v.  Diamond  State  Iron 
date,  or.  in  case  of  his  failure  to  Co.,  8  Houst.  (Del.)  372;  Rogers 
complete  the  contract,  forfeit  as  v.  Van  Nortwick,  87  Wis.  414;  Mo- 
liquidated  damages  a  sum  of  line  Plow  Co.  v.  Carson  (C.  C.  A.) 
money  paid  on  account  of  the  stock  72  Fed.  387;  Mundy  v.  Davis,  20 
so   purchased,   since  this   contract  Fed.  353. 

constituted,  not  a  sale,  but  a  mere  In  Todd  v.  Diamond  State  Iron 
option  to  purchase.  Co.,  8  Houst.  (Del.)  372,  the  court 
504  Ryan  V.  McLane,  91  Md.  175.  refused  to  enforce  specific  perform- 
Where  a  contract  to  purchase  ance  of  a  contract  to  deliver  stock, 
stock  provided  that  the  purchaser  where  the  contract  fixed  no  time 
should  take  all  the  stock  that  was  for  delivery  or  payment,  and  sev- 
pooled  for  voting  purposes  under  eral  years  had  elapsed  since  the 
an  agreement  whereby  the  owners  contract  was  made,  and  false  rep- 
agreed  not  to  sell  the  stock  during  resentations  had  been  made, 
a  period  of  years  without  the  con-  ooe  Foil's  Appeal,  91  Pa.  St.  434, 
spnt  of  the  owners  of  three-fourths  36  Am.  Rep.  671;  Ryan  v.  McLane, 
of  the  stock  pooled,  and  the  pur-  91  Md.  175. 
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sale  of  stock  gives  the  purchaser  a  controlling  influence  in  the 
management  of  the  corporation  renders  it  inequitable  or  con- 
trary to  public  policy  to  compel  the  seller  to  specifically  per- 
form his  contract. ^"'^ 

§  616.    Effect  of  fraud  and  false  representations. 

False  and  fraudulent  representations  in  the  sale  of  stock  in 
a  corporation  have  substantially  the  same  effect  as  fraud  in  the 
sale  of  any  other  property,  and  the  general  principles  in  rela- 
tion to  contracts  induced  by  fraud  apply.  The  following 'sec- 
tions, therefore,  must  be  taken  as  a  mere  summary  of  lav7  on 
this  subject.  For  a  more  full  treatment,  the  reader  must  con- 
sult works  on  fraud,  contracts,  sales,  etc. 

(a)  Sights  and  remedies  of  purchaser. — When  a  person  is  in- 
duced to  purchase  stock  in  a  corporation  by  false  and  fraudu- 
lent representations  by  the  seller,  or  by  one  for  whose  fraud 
the  latter  is  responsible,  he  has  several  remedies.  In  the  first 
place,  he  may  rescind  the  contract  if  he  acts  promptly  on  dis- 
covery of  the  fraud,'^''*  and  set  up  the  fraud  as  a  defense  in  an 
action  by  the  seller  for  the  price,  or  on  a  note  given  for  the 
price  ;^°^  or  if  the  price  has  been  paid,  in  whole  or  in  part,  in 
money  or  property,  he  may  maintain  an  action  at  law  or  in 
equity,  according  to  the  circumstances,  to  recover  what  he  has 
parted  with.^^"  In  a  proper  case,  the  vendee  may  sue  in  equity 
to  rescind  and  recover  what  he  has  parted  with.^"     Where  a 

507  O'Neill  V.  Webb,  78  Mo.  App.    bins  (N.  J.  Ch.)   11  Atl.  860;  Hig- 
1.     See  ante,  §  558(c).  gins  v.  Grouse,  147  N.  Y    411;  De- 

Foll's  Appeal,  91  Pa.  St.  434,  36  lano  v.  Rice,  23  App.  Div.  (N.  Y.) 

Am.   Rep.   671,   was  questioned   in  327,  alErming  21  Misc.  Rep.  714. 

Northern  Central  Ry.  Co.  v.  Wal-  509  Sturges  v.  Stetson,  1  Biss.  246, 

worth,  193  Pa.  St.  207.  74  Am.  St.  Fed.   Cas.   No.   13,568;    Redding  v. 

^^P-  683.  Wright,  49  Minn.  322;   Coolidge  v. 

508  sturges    V.    Stetson,    1    Biss.  Goddard,  77  Me.  579. 

246,  Fed.  Cas.  No.  13,568;  Coolidge  sio  Fosdick    v.    Sturges     1    Diss 

V.  Goddard,  77  Me.  579;  Wannell  v.  255,  Fed.  Cas.  No.  4,956-  Bradley  v. 

Kern,    57    Mo.    478;     Redding    v.  Poole,   98   Mass.   169,  93  Am.  Dec. 

Wright,    49    Minn.     322;     Murary  144;   Gassett  v.  Glazier,  165  Mass. 

V.  Tolman,  162  111.  417;  Merritt  v.  473;    Mcore   v.   Williams    62   Hun 

Ehrman,    116   Ala.    278;    Fo'ey    v.  (NY)  55 

S°'*'7,'    '^L  ^Z^-.  ^^^-    Prewitt   v.  511  Benton  v.  Ward,  47  Fed.  253; 

Trimble,  92  Ky.  176;  Gray  v.  Rob-  Merrill  v.  Florida  Land  &  Improve- 
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purchaser  of  stock  conveys  land  in  payment,  and  rescinds  for 
fraud,  he  is  entitled  to  a  reconveyance  of  the  land,  and  may  ob- 
tain such  relief  by  a  suit  in  equity.®  ^^ 

To  entitle  a  purchaser  of  stock  to  rescind  and  defeat  an  ac- 
tion for  the  price,  or  recover  what  he  has  parted  with,  he  must 
return,  or  offer  to  return,  the  stock,  if  he  has  received  the  same, 
and  if  it  is  of  any  value.®^^ 

Instead  of  rescinding  the  contract  for  fraud,  the  purchaser 
may  maintain  an  action  of  deceit  against  the  seller  to  recover 
the  damages  sustained  by  reason  of  the  fraud.®^*  The  meas- 
ure of  damages  is  the  difference  between  the  actual  value  of  the 
stock  and  what  it  would  have  been  worth  if  the  representations 
had  been  true,  or,  where  the  representation  was  as  to  the  value 
of  the  stock,  the  difference  between  the  actual  value  and  the 
value  as  represented.^^' 

Acting  as  a  stockholder  by  attending  meetings,  receiving  divi- 
dends, or  otherwise,  after  discovery  of  the  falsity  of  representa- 
tions made  by  the  vendor,  or  unreasonable  delay  in  electing  to 
rescind  after  such  discovery,  will  bar  a  rescission  because  of 

the  fraud.®'®     But  it  will  not  bar  an  action  to  recover  dam- 
sir 


^ent  Co.  (C.  C.  A.)  60  Fed.  17;  An-  is  any,  is  to  the  corporation.    Mer- 

driessen's  Appeal,  123  Pa.  St.  303 ;  ritt  v.  Ehrman,  116  Ala.  278. 

Prewitt   V.    Trimble,    92    Ky.    176;  s"  Derry  v.   Peek,  14  App.  Cas. 

Higgins  V.  Grouse,  147  N.  Y.  411.  337;  Kountze  v.  Kennedy,  147  N.  Y. 

512  Gray  v.  Robbins  (N.  J.  Ch.)  124,  49  Am.  St.  Rep.  651;  Nyse- 
11  Atl.  860.  wander  v.  Lowman,  124  Ind.  584; 

513  Bridge  v.  Pennlman,  105  N.  Barndt  v.  Frederick,  78  Wis.  1; 
Y,  642;  Francis  v.  New  York  &  Freeman  v.  Triokett,  6  Kan.  App. 
Brooklyn  Elevated  R.  Co.,  108  N.  Y.  83;  Handy  v.  Waldron,  18  R.  I.  567, 
93;  Long  v.  Johnson,  15  Ind.  App.  49  Am.  St.  Rep.  794;  Townsend  v. 
498;  Bassett  v.  Brown,  105  Mass.  Felthousen,  156  N.  Y.  618,  affirm- 
558;  Rohriacher  v.  Kleebauer,  119  ing  90  Hun,  89. 

Cal.  260.  Compare  Hill  v.  Harri-  sis  Nysewander  v.  Lowman,  124 
man,  95  Tenn.  300.  Ind.  584;  Exchange  Bank  v.  Gait- 
One  who  Is  Induced  to  purchase  skill  (Ky.)  37  S.  W.  160;  Titus  v. 
a  majority  of  the  stock  of  a  corpo-  Poole,  73  Hun  (N.  Y.)  383;  Doran 
ration  by  fraudulent  representa-  v.  Eaton,  40  Minn.  35. 
ticns  is  not  bound  to  account  to  5i6  Anderson  v.  Black  (Ky.)  32  S. 
the  seller  for  the  use  of  the  corpo-  W.  468;  Marten  v.  Paul  O.  Burns 
rate  franchise  as  a  condition  of  Wine  Co.,  99  Cal.  355;  Andriessen's 
rescission  for  the  fraud,  as  his  in-  Appeal,  123  Pa.  St.  303;  Jessop  v. 
debtedness  for  such  use,  if  there  Ivory,  158  Pa.  St.  71;  Byrd  v.  Raut- 
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(b)  V/hat  constitutes  fraud. — In  determining  what  constitutes 
fraud  in  the  sale  of  stock,  the  general  principles  on  the  subject 
of  fraud  are  to  be  applied.  These  have  already  been  consid- 
ered in  treating  of  subscriptions  for  stock  induced  by  fraud,  and 
the  cases  there  referred  to  are  generally  applicable  to  sales  of 
stock.®  ^^  The  general  rule  is  that  any  false  representation  of 
a  material  past  or  existing  fact  by  the  seller  of  stock  constitutes 
fraud,  if  it  is  made  with  knowledge  that  it  is  false,  or  reck- 
lessly, without  any  belief  in  its  truth,  with  intent  that  it  shall 
be  acted  upon  by  the  purchaser,  and  if  it  is  relied  upon  by  the 
purchaser  to  his  injury.^^" 

Thus  it  has  been  held  to  constitute  fraud  entitling  the  pur- 
chaser of  stock  to  rescind  or  to  recover  damages  for  the  seller 
to  make  false  and  fraudulent  representations  as  to  the  financial 
condition  of  the  corporation  f^"  for  him  to  falsely  and  fraudu- 
lently represent  that  it  is  not  indebted  at  all,  or  that  it  is  in- 
debted to  a  certain  extent  only;®^^  or  that  its  property  is  unin- 
cumbered or  incumbered  to  a  certain  extent  only;®^^  or  that 
certain  dividends  have  been  paid  on  the  stock,®^^  or  are  about 

man,  85  Md.  414;  Weisiger  v.  Rich-  Rowland,  116  N.  C.  389;  Murray  v. 
mond  Ice  Machine  Co.,  90  Va.  795;  Tolman,  162  111.  417;  Carruth  v. 
Maxted  v.  Fowler,  94  Mich.  106;  Harris,  41  Neb.  789;  Pridham  v. 
McEacheran  v.  Western  Transpor-  Weddington,  74  Tex.  354;  Merrill 
tation  &  Coal  Co.,  97  Mich.  479.  v.  Florida  Land  &  Improvement 
Of  course  there  must  be  knowl-  Co.  (C.  C.  A.)  60  Fed.  17;  Town- 
edge  of  the  fraud.  One  who  is  in-  send  v.  Felthousen,  156  N.  Y.  618, 
duced  to  purchase  stock  in  a  bank  affirming  90  Hun,  89;  and  other 
by  false  and  fraudulent  representa-  cases  in  the  notes  following, 
tlons  as  to  its  condition  does  not  621  Redding  v.  Wright,  49  Minn, 
lose  his  right  to  rescind  by  being  322;  Merrltt  v.  Ehrman,  116  Ala. 
afterwards  elected  and  acting  as  278;  Faville  v.  Shehan,  68  Iowa, 
cashier,  where  he  rescinds  as  soon  241. 

as  he  learns  th6  condition  of  the  A  seller  of  stock  who  falsely  rep- 
bank.  National  Bank  v.  Taylor,  5  resents  that  the  corporation  has  no 
S.  D.  99.  debts  is  not  thereby  estopped  to 

517  Maxted  v.  Fowler,  94  Mich,  assert  an  indebtedness  of  the  cor- 
106.  poration    to   him,    and    hence   the 

518  Ante,  §  468  et  seq.  purchaser    may   rescind    for    such 

519  See  the  cases  cited  in  the  representation.  Merritt  v.  Ehr- 
notes  following.  mau,  116  Ala.  278. 

520  Cazeaux  v.  Mali,  25  Barb.  (N.  622  Stevenson  v.  Marble,  84  Fed. 
Y.)  578;  Miller  V.  Curtiss,  59  N.  Y.  23;  Southwestern  R.  Co.  v.  Papot, 
Super.  Ct.  127;   Warner  v.  Benja-  67  Ga.  675. 

min,  89  Wis.  290;  Lawton  v.  Kitt-  023  Handy  v.  Waldron,  18  R.  I. 
redge,  30  N.  H.  500;  Blacknall  v.  567,  49  Am.  St.  Rep.  794. 
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to  be  paid  f^*  that  certain  other  persons  are  stockholders  in  the 
corporation  f^^  or  that  other  parties  are  purchasing  stock  from 
the  seller  at  the  same  price.®^® 

It  has  also  been  held  a  fraud  entitling  the  purchaser  to  re- 
scind or  recover  damages  for  the  seller  to  make  false  and  fraud- 
ulent representations  as  to  the  location,  condition,  or  value  of 
the  property  of  the  corporation,^^^  or  the  market  or  actual  value 
of  the  stock,^^*  unless  the  purchaser  makes  an  examination  or 
independent  inquiry  for  himself,  or  has  equal  means  of  doing 
so,®^*  or  the  statements  are  mere  expressions  of  opinion,  or 
what  is  known  as  mere  "puflSng."**" 

For  a  person  to  sell  stock  which  he  owaa  himself,  represent- 
ing that  he  is  selling  the  stock  of  another,  is  a  fraud  for  which 
the  purchaser  may  rescind.^^^ 

If  the  stock  of  a  corporation  is  fraudulently  issued  as  full- 
paid,  when  it  is  not  so  in  fact,  or  is  issued  for  a  worthless  patent, 
or  for  other  property  at  an  intentional  overvaluation,^*^  a  sub- 
sequent purchaser  of  such  stock  may  rescind  on  the  ground  of 

B24  Lawton  v.  Kittredge,  30  N.  H.  chaser  was  without  any  knowledge 

500.  on  the  subject,  and  relied  upon  the 

B25  Miller  v.  Barber,  66  N.  Y.  558.  representations.     Murray    v.     Tol- 

B26  Kllgore  v.   Bruce,   166  Mass.  man,  162  111.  417,  reversing  54  111. 

*»6.  App.  420. 

527  Bradley    v.    Poole,    98    Mass.  629  Crocker    v.    Manley,    164    111. 

169,   93  Am.  Dec.   144;    Morgan  v.  282,  56  Am.  St.  Rep.  196;  Handy  v. 

Skiddy,    62    N.   Y.    319;    Miller   v.  Waldron,  18  R.  I.  567,  49  Am.  St. 

Barber,    66   N.    Y.    558;    Booth    v.  Rep.  794. 

Smith,  117  111.  370;  Martin  V.  Hill,  530  Crocker    v.    Manley,    164    111. 

41  Minn.  337;  Barndt  v.  Frederick,  282,   56  Am.   St.  Rep.   196;    Union 

78  Wis.  1.  Nat.  Bank  v.  Hunt,  76  Mo.  439;  Bl- 

628  Murray    v.    Tolman,    3  62    111.  lis  v.  Andrews,  56  N.  Y.  83,  15  Am. 

417;  Titus  v.  Poole,  73  Hun  (N.  Y.)  Rep.  379;  Handy  v.  Waldron,  18  R. 

383;   Nysewander  v.  Lowman,  124  I.  567,  49  Am.  St.  Rep.  794.     Com- 

Ind.  584;  Handy  v.  Waldron,  18  R.  pare  Nysewander  v.  Lowman,  124 

I.  567,  49  Am.  St.  Rep.  794;  Black-  Ind.  584,  and  other  cases  cited  in 

nail   V.   Rowland,    116   N.    C.    389;  note  528,  supra. 

Maxted  v.  Fowler,  94  Mich.  106.  That  a  false  representation  as  to 

False  representations  as  to  the  what  the  stock  cost  the  seller  is  not 

value  of  stock  and  the  dividends  actionable    fraud,    see    Gassett    v. 

it  would  pay,  made  by  the  seller  Glazier,  165  Mass.  473. 

with    knowledge    of   their    falsity,  ssi  Mayo  v.  Kuowlton,  134  N.  Y. 

are    ground   for   rescission    where  250.     See,  also,  McDoel  v.  Ohio  Val- 

the  seller  was    one  of  the  organ-  ley  Improvement  &  Contract  Co.'s, 

izers    of    the    corporation    and    a  Assignee  (Ky.)  36  S.  W.  175. 

large    stockholder,    and    the    pur-  532  Ante,  §  389  et  seq. 
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fraud,  or  maintain  an  action  for  damages,  if  the  seller  was  a 
party  to  the  fraudulent  issue,  or  if  he  had  knowledge  of  the 
fraud.^^^ 

Mere  expressions  of  opinion,  or  mere  promises,  or  predic- 
tions as  to  the  prospects  of  the  corporation,  the  probable  profits, 
the  dividends  that  will  be  paid,  and  the  like,  or  false  represen- 
tations as  to  the  powers  of  the  corporation,  do  not  ordinarily 
constitute  fraud.^^* 

Where  there  is  no  relation  of  trust  and  confidence  between 
the  parties,  failure  of  the  seller  to  disclose  facts  affecting  the 
value  of  the  stock  does  not  constitute  fraud,^^^  unless  he  makes 
false  representations,  or  induces  the  purchaser  not  to  make  in- 
quiries.^^® The  sale  of  worthless  stock,  even  though  the  seller 
may  know  that  it  is  worthless,  does  not  constitute  fraud  in  the 
absence  of  false  representations  or  a  relation  of  trust  and  confi- 
dence imposing  a  duty  to  disclose  the  facts.^*^     There  is  no 


633  Sturges  V.  Stetson,  1  Biss.  246, 
Fed.  Gas.  No.  13,568;  Fosdlck  v. 
Sturges,  1  Biss.  255,  Fed.  Gas.  No. 
4,956;  Coolidge  v.  Goddard,  77  M«. 
579;  Reeve  v.  Dennett,  145  Mass. 
23;  Gross  v.  Sackett,  2  Bosw.  (N. 
Y.)  617,  6  Abb.  Pr.  247.  Compare 
Woodruff  V.  McDonald,  33  Ark.  97. 

534  Warner  v.  Benjamin,  89  Wis. 
290;  Handy  v.  Waldron,  18  R.  I. 
567,  49  Am.  St.  Rep.  794;  Robert- 
son V.  Parks,  76  Md.  118;  Hubbard 
V.  Long,  105  Mich.  442;  Humphrey 
y.  Merriam,  46  Minn.  413;  Colum- 
bia Electric  Co.  v.  Dixon,  46  Minn. 
463;  Smith  v.  Parker,  148  Ind.  127. 
Compare,  however,  Murray  v.  Tol- 
man,  162  111.  417. 

A  statement  that  the  corporation 
is  about  to  make  a  dividend  is  not 
a  mere  statement  as  to  the  future, 
but  is  a  representation  as  to  exist- 
ing facts,  and,  if  known  to  be  false, 
is  a  fraud.  Lawton  v.  Kittredge, 
30  N.  H.  500. 

And  the  same  is  true  of  a  state- 
ment that  certain  dividends  have 
been  paid.  Handy  v.  Waldron,  18 
R.  I.  567,  49  Am.  St.  Rep.  794. 

A  false  statement  by  a  seller  of 
stock  as  to  the  powers  of  the  cor- 


poration under  its  charter,  al- 
though they  relate  to  a  matter  of 
law,  may  constitute  fraud  if  they 
are  ac-companied  by  a  false  state- 
ment or  concealment  of  facts  bear- 
ing on  the  question,  and  which 
were  kbown  to  the  seller,  and  not 
to  the  purchaser.  Murray  v.  Tol- 
man,  162  111.  417,  reversing  54  111. 
App.  420. 

535  Rothmiller  v.  Stein,  143  N.  Y. 
581;  Watts  v.  Stevenson,  165  Mass. 
518;  Jones  v.  Garlington,  44  S.  C. 
533. 

The  fact  that  one  who  has  sold 
stock,  "including  all  dividends  due 
or  to  become  due  thereon,"  did  not 
know  that  a  stock  dividend  had 
been  declared,  while  the  purchaser 
did  know,  but  failed  to  disclose 
such  fact,  does  not  entitle  the 
seller  to  rescind  on  the  ground  of 
fraud,  where  both  parties  were 
stockholders,  and  had  abundant 
and  equal  opportunities  of  knowl- 
edge. Rose  V.  Barclay,  191  Pa.  St. 
594,  45  L.  R.  A.  392. 

530  See  Nysewander  v.  Lowman, 
124  Ind.  584. 

53T  Hunting  v.  Downer,  151  Mass. 
275. 
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fiduciary  relation  between  an  officer  of  a  corporation  selling 
stock  owned  by  him  and  the  purchaser,  and  if  he  is  guilty  of 
no  false  representations  or  concealment  of  facts,  the  purchaser 
cannot  rescind  on  the  ground  of  fraud  because  the  stock  was 
sold  for  more  than  it  was  worth.^^* 

If  the  seller  of  stock  makes  positive  false  and  fraudulent  rep- 
resentations as  to  the  financial  condition  of  the  company,  or 
other  material  facts  affecting  the  value  of  the  stock,  with  in- 
tent that  they  shall  be  relied  upon,  the  purchaser  is  not  pre- 
cluded from  rescinding  or  recovering  damages  by  the  fact  that 
he  could  have  ascertained  the  truth  from  the  officers  of  the 
company,  or  by  other  inquiry  or  investigation.^^® 

In  the  absence  of  a  relation  of  trust  and  confidence,  a  false 
representation  by  the  seller  of  stock,  to  entitle  the  purchaser  to 
rescind  or  recover  damages,  must,  as  a  rule,  have  been  fraudu- 
lent in  fact,  and  therefore  it  must  have  been  made  with  knowl- 
edge of  its  falsity,  or  recklessly  and  without  any  knowledge 
as  to  its  truth  or  falsity.  If  made  in  good  faith  and  in  the 
honest  belief  that  it  was  true,  there  is  no  fraud.^*"  Actual  fraud 
is  not  always  necessary,  however,  in  a  suit  in  equity  to  rescind 
for  false  representations.®** 

In  all  cases,  of  course,  the  representations  must  have  been 
false  in  fact,  and  they  must  have  been  relied  upon,  so  as  to  con- 
stitute an  inducement  for  the  purchase.®*^  False  representa- 
tions are  no  ground  for  rescission  or  an  action  of  deceit,  where 
their  falsity  is  shown  by  other  statements  made  at  the  same 
time.®*^ 

To  entitle  the  purchaser  of  stock  to  rescind  because  of  false 

B38  Krumbhaar    v.    Griffiths,    151  5*i  Kountze  v.  Kennedy,   147  N. 

Pa.    St.   223.     And    see    Board   of  Y.   124,  129,  49  Am.   St.  Rep.   651, 

Com'rs  Tippecanoe  County  v.  Reyn-  653;  Martin  v.  Hill,  41  Minn.  337. 

olds,  44  Ind.  509,  15  Am.  Rep.  245.  542  Nelson    v.   Luling,    62   N.   Y. 

539  Redding  v.  Wright,  49  Minn.  645;  Crocker  v.  Manley,  164  111! 
322;  Wannell  v.  Kern,  57  Mo.  478;  282,  56  Am.  St.  Rep.  196;  Means  v. 
Olcott  V.  Bolton,  50  Neh.  779.  Rees,  26  Fed.  210;  Weaver  v.  Shri- 

540  Kountze  v.   Kennedy,   147  N.  ver,  79  Md.  530. 

Y.  124,  49  Am.  St.  Rep.  651;  Daly  543  McEacheran  v.  Western  Trans- 
v.  Brennan.  87  Wis.  36.  portation  &  Coal  Co.,  97  Mich.  479. 
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and  fraudulent  representations,  the  representations  must  have 
been  made  by  the  seller  or  by  some  other  person  for  whose  fraud 
he  is  responsible.  A  purchaser  of  stock  cannot  rescind  for  false 
representations  made  by  the  officers  of  the  corporation,  where 
the  seller  was  innocent  of  any  fraud,  and  the  officers  were  not 
acting  as  his  agents."**  A  purchaser  of  stock  from  one  of  the 
officers  of  a  corporation  cannot  rescind  because  of  false  repre- 
sentations made  by  another  officer,  not  authorized  or  affirmed 
by  the  seller,  although  the  purchase  may  have  been  induced 
thereby.^*^ 

Officers  selling  stock  are  responsible  for  false  representations 
contained  in  a  prospectus  or  other  statement  issued  by  the  cor- 
poration, and  signed,  assented  to,  or  referred  to  by  them.^** 
And  it  is  a  fraud  for  a  person  to  sell  stock  in  a  corporation  with 
knowledge  that  a  prospectus  issued  by  the  officers  of  the  corpo- 
ration contains  false  representations,  and  that  the  purchaser 
makes  the  purchase  in  reliance  thereon.^*^ 

(c)  Rights  and  remedies  of  seller. — If  a  person  is  induced  to 
sell  stock  by  the  false  and  fraudulent  representations  of  the 
purchaser,  he  may  rescind  or  maintain  an  action  for  damages. 
Ordinarily  the  seller  of  stock  cannot  rescind  or  recover  damages 
for  false  representations  of  the  purchaser,  where  they  relate 
merely  to  the  value  of  the  stock  or  the  condition  of  the  company; 
but  this  is  not  true  where  there  is  a  relation  of  trust  and  confi- 
dence. Where  the  purchaser  is  an  officer  of  the  company,  hav- 
ing peculiar  means  of  knowing  its  condition  and  the  value  of 
its  stock,  his  false  and  fraudulent  representations  with  respect 
thereto,  whereby  the  seller  is  induced  to  sell  the  stock  at  less 
than  its  value,  will  constitute  fraud.  ^**  And  in  other  cases,  the 
circumstances  may  be  such  as  to  entitle  the  seller  to  rescind  or 
recover  damages  for  false  and  fraudulent  representations,  even 

5"MofEat   V.   Winslow,   7   Paige   W.  319;  Ward  v.  Trimble  (Ky.)  44 
(N.  Y.)  124.  S.  W.  450. 

«5  Doane  v.  King,  30  Fed.  106.  Itl  1°^^^  ""•  ^°J*-y7-  *^  '^^^^  ^^^• 

648  Spence  v.  Whitaker,  3  Port. 
5«  Trimble  v.  Reid   (Ky.)    41  S.    (Ala.)  297. 
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where  the  representations  are  as  to  the  value  of  the  stock,®** 
or  as  to  the  price  paid  for  other  stock,  etcT^ 

When  an  officer  of  a  corporation  purchases  stock  therein, 
mere  failure  to  disclose  facts  affecting  the  value  of  the  stock, 
and  of  which  he  has  knowledge  because  of  his  position  as  an 
officer,  does  not  constitute  fraud.^®^ 

A  seller  of  stock  cannot  rescind  or  maintain  an  action  for 
damages  merely  because  of  false  representations  by  the  pur- 
chaser as  to  his  reason  or  purpose  in  making  the  purchase.*^^ 

(d)  Actions  against  officers  of  corporation  or  other  third  par- 
ties.— Under  the  general  principles  governing  the  action  for 
deceit,  a  purchaser  of  stock  may  maintain  an  action  for  dam- 
ages against  the  officers  of  the  corporation  or  other  third  par- 
ties for  false  representations  made  by  them,  and  by  which  he 
was  induced  to  purchase  the  stock.®®*  And  in  like  manner  a 
person  who  is  induced  to  sell  stock  by  the  false  representations 
of  a  third  person  may  maintain  an  action  against  him.®®* 

Actions  by  the  purchasers  of  stock  for  false  representations 
by  third  persons  are  generally  against  the  officers  of  the  corpo- 
ration, and  are  based  upon  false  representations  contained  in 

B49  See  Edelman  v.  Latshaw,  180   false    representations    as    to    the 

Pa.  St.  419.  value  of  the  stock. 

550  See  Weaver  v.  Cone,  174  Pa.       553  Davidson  v.  TuUoch,  3  Macq. 

St.  104.  H.   L.   Cas.   783;    Bedford   v.   Bag- 

wi,„l„  tv.„  „»„„i/i™,+  „f  n  ««^,^«  Shaw,  4  Hurl.  &  N.  538;   Cross  v. 

Where  the  president  of  a  corpo-  ooovlft    ■>  c„ot„    ^h.t    v\    ci^?    e 

ration  induced  a  stockholder  to  sell  °^Ci^  9I17  ifi^„i,  d/'L.  «l'  t 

his  stock  by  falsely  representing  t»i,"  v  m.1^  ^8  Sfl' Tm  vS  ... 

that  a  certain  other  person  would  Snhhiii    ^    M^i^^    Rn^^'   v^  Al' 

take  the  same  and  complete  the  en-  Huhbell   v.   Meigs    50   N.   Y.   480; 

terprise  for  which  the  corporation  Morgan  v.  Skiddy,   62  NY.   319; 

was  organized,  but  in  fact  acquired  f^J'"tt,oIvf<=  t  •     ;,,        ?     f  u     ' 

part  of  the  stock  for  himself,  it  was  f^^  °^^^''  <=^^«^  '"^  ^^^  "^^tes  follow- 

held  that  the  stockholder  could  re-  f;.  t_   „   i„4.     t.           1 

scind  and  sue  for  cancellation  of  ==*  In  a  jate  Pennsylvania  case 

the  contract.     Simrall  v.  William-  JT^^"^^  ^l^.  °^''^''  °^  \^^°''}^^,^^ 

c„r,  /Tr,r  ■>  OK  a   -nr   rqo  the  stock  m  a  corporation  sold  the 

son  (Ky.)  35  S.  W.  632.  ^^^^^  agreeing  to  obtain  the  other 

651  Board  of  Com  rs  Tippecanoe  gtock  for  the  purchaser,  and  then 

County  V.  Reynolds,  44  Ind.  509,  15  persuaded  others  to  sell  at  a  less 

Am.  Rep.  245      See,  also    Krumb-  price  by  a  false  representation  as 

haar  v.  GriflBths,  151  Pa.  St.  223.  to  the  price  for  which  he  sold,  it 

552  Byrd  v.  Rautman,  85  Md.  414.  was  held  that  he  was  liable  to  them 

Compare  Edelman  v.  Latshaw,  180  In  an  action  for  deceit.    Weaver  v. 

Pa.  St.  419,  where  there  were  also  Cone,  174  Pa.  St.  104. 
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statements  issued  by  them  as  such.  Where  the  directors  or 
other  officers  of  a  corporation  issue  a  prospectus  or  report  to 
the  public  containing  false  and  fraudulent  representations  as 
to  the  financial  condition  of  the  corporation,  the  amount  paid 
in  for  its  stock,  or  other  material  matters,  the  representations 
are  considered  as  made  to  any  person  who  purchases  stock  of 
the  corporation  in  the  market,  either  from  the  corporation  or 
from  individuals,  and  he  may  maintain  an  action  of  deceit  for 
damages  against  the  officers  making  the  representations.^  ^^ 

In  a  leading  New  York  case  it  was  said:  "If  the  plaintiff 
purchased  his  stock  relying  upon  the  truth  of  the  prospectus, 
he  has  a  right  of  action  for  deceit  against  the  persons  who,  with 
knowledge  of  the  fraud  and  with  intent  to  deceive,  put  it  in 
circulation.  The  representation  was  made  to  each  person  com- 
prehended within  the  class  of  persons  who  were  designed  to  be 
influenced  by  the  prospectus;  and  when  a  prospectus  of  this 
character  has  been  issued  no  other  relation  or  privity  between 
the  parties  need  be  shown,  except  that  created  by  the  wrongful 
and  fraudulent  act  of  the  defendants  in  issuing  or  circulating 
the  prospectus,  and  the  resulting  injury  to  the  plaintiff."®^® 

To  sustain  such  an  action,  the  representations  must  have  been 
made  fraudulently,  that  is,  with  knowledge  of  their  falsity,  or 
/ecklessly,  and  without  any  knowledge  as  to  whether  they  were 
true  or  false.^^^ 

055  Davidson  v.  Tulloch,  3  Macq.  shares  on  their  transfer  from  an 
H.  L.  Cas.  783;  Bedford  v.  Bag-  allottee  to  his  vendee;  and  that,  in 
Shaw,  4  Hurl.  &  N.  538;  Clarke  v.  order  that  this  third  person,  the 
Dickson,  6  C.  B.  (N.  S.)  453;  Ger-  vendee,  may  hold  the  directors  re- 
hard  v.  Bates,  2  El.  &  Bl.  476;  sponsible  for  losses  occasioned  by 
Cross  V.  Sackett,  2  Bosw.  (N.  Y.)  his  reliance  on  the  prospectus  and 
617,  6  Abb.  Pr.  247,  16  How.  Pr.  purchase  of  shares,  he  must  show 
62;  Morgan  v.  Skiddy,  62  N.  Y.  319;  seme  direct  connection  between 
Cazeaux  v.  Mali,  25  Barb.  (N.  Y.)  them  and  himself  in  the  communi- 
578;  Faville  v.  Shehan,  68  Iowa,  cation  of  the  prospectus.  Peek  v. 
241 ;  Cole  v.  Cassidy,  138  Mass.  437,  Gurney,  L.  R.  6  H.  L.  377. 
52  Am.  Rep.  284.  656  Morgan  v.   Skiddy,   62  N.  Y. 

In  a  later  case  in  England,  some  319. 

of  the  above  cases  were  overruled  f>67  Derry  v.  Peek,  14  App.  Cas. 

and    others   distinguished,    and    it  337;  Kountze  v.  Kennedy,  147  N.  Y. 

was  held  that  the  responsibility  of  124,  49  Am.  St.  Rep.  651;  Parker  v. 

directors  who  issue  a  false  pros-  McQuesten,    32   Q.    B.    (Up.   Can.) 

pectus  does  not,  as  of  course,  follow  273;  Cole  v.  Cassidy,  138  Mass.  437, 
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VIII.    Pledge  oe  Mortgage  of  Shares. 

§  617.  In  general. — Shares  of  stock  may  be  pledged  as  col- 
lateral security  for  the  payment  of  a  debt  or  performance  of  a 
contract,  and,  if  the  parties  so  intend,  the  transfer  is  not  a  mort- 
gage, as  distinguished  from  a  pledge,  because  the  apparent  legal 
title  is  in  the  pledge.  As  between  the  parties,  the  general  prop- 
erty will  remain  in  the  pledgor. 

Shares  of  stock  may  be  mortgaged,  but  a  mortgage  of  stock, 
where  the  mortgagor  retains  possession  of  the  certificate,,  will  not 
be  good,  although  recorded,  as  against  bona  fide  purchasers  of 
pledgees  from  the  mortgagor. 

§  618.    Shares  of  stock  the  subject  of  a  pledge — What  consti- 
tutes a  pledge  of  shares. 

The  difference  between  a  pledge  and  a  mortgage  at  common 
law  is  that  in  the  former  the  possession  only  is  transferred, 
while  in  the  latter  the  title  is  transferred,  either  with  or  without 
the  possession.  And  since  a  transfer  of  stock,  which  is  neces- 
sary to  give  possession  and  create  a  pledge,  transfers  the  appar- 
ent title,  it  was  formerly  thought  that  shares  of  stock  could 
not  be  the  subject  of  a  pledge.^^*  A  contrary  doctrine,  however, 
is  now  well  settled,  and  it  can  no  longer  be  doubted  that  shares 
of  stock  may  be  pledged  as  collateral  security.  If  shares  of 
stock  are  transferred  on  the  books  of  the  corporation,  or  by 
assignment  and  delivery  of  the  certificate,  with  the  intention 
that  they  shall  be  held  merely  as  collateral  security,  and  rtr 
turned  on  payment  of  the  debt,  the  courts  will  give  effect  to 
the  intention  of  the  parties,  and  hold  the  transaction  a  pledge, 
and  not  a  mortgage.  Although  the  apparent  legal  title  may  be 
vested  by  the  transfer  in  the  pledgee,  the  general  property,  as 
between  the  parties,  will  remain  in  the  pledgor.^®®     "Incor- 

52  Am.  Rep.  284;  Foster  v.  Gibson  Brewster  v.  Hartley,  37  Cal.  15,  99 

(Ky.)  38  S.  W.  144.  Am.  Dec.  237;  Newton  v.  Fay,  10 

668  See  Gilmer  V.  Morris,  80  Ala.  Allen     (Mass.)     505;     Merchants' 

78,  60  Am.  Rep.  85.  Bank  v.  Cook,  4  Pick.  (Mass.)  405; 

659  Wilson  V.  Little,  2  N.  Y.  443,  Dayton  Nat.   Bank  v.   Merchants' 

51   Am.   Dec.    307:    Hasbrouck   v.  Nat.  Bank,  37  Ohio  St.  208;   Me- 

Vandervoort,  4  Sandf.  (N.  Y.)   74;  chanics'  Building  &  Loan  Ass'n  v. 


1874  PRIVATE  CORPORATIONS.  §  018 

poreal  property,  being  incapable  of  manual  delivery,  cannot 
be  pledged  without  a  written  transfer  of  the  titk.  Debts,  nego- 
tiable instruments,  stocks  in  incorporated  companies,  and  cboses 
in  action  generally  are  pledged  in  that  mode.  Such  transfer 
of  the  title  performs  the  same  office  that  the  delivery  of  pos- 
session does  in  case  of  a  pledge  of  corporeal  property.  The 
transfer  of  the  title,  like  the  delivery  of  possession,  constitutes 
the  evidqnoe  of  the  pledgee's  right  of  property  in  the  thing 
pledged.  -  *  *  *  As  between  the  parties,  the  general  prop- 
erty in  the  stock  is  in  the  pledgor."^^"  "The  general  property 
which  the  pledgor  is  said  to  retain,  is  nothing  more  than  a  legal 
right  to  the  restoration  of  the  thing  pledged  oH  payment  of  the 
debt."  5" 

Although  a  transfer  of  shares  on  the  books  of  the  corporation, 
or  by  assignment  of  the  certificate,  may  be  absolute  in  form, 
yet  if  the  intention  is  that  the  transferee  shall  hold  them  merely 
as  collateral  security,  the  transfer  is  a  pledge  merely,  and 
such  intention  may  be  shown  either  by  other  writings  or  by  pa- 
rol evidence.®®^- 

If  a  debtor  turns  aver  shares  of  stock  to  his  creditor,  the 
presumption  is,  in  the  absence  of  any  evidence  of  a  contrary  in- 
tention, that  the  transfer  is  a  pledge  of  the  stock  as  collateral 
security  for  payment  of  the  debt,  and  not  a  sale  or  a  payment 
of  the  debt.6«s 

Conover,  14  N.  J.  Eg.  219;  Dungan       ssa  Wilson  v.  Little,  2  N.  Y.  443, 

V.  Mutual  Benefit  Life  Ins.  Co.,  38  51    Am.    Dec.    307;     McMahon    v. 

IVId.  242;   Rice  v.  Gilbert,  173   111.  Macy,  51  N.  Y.  155;  Travers  v.  Leo- 

348;  Evans  v.  Darlington,  5  Blackf.  pold,  124  111.  431;  Ginz  v.  Stumph, 

(Ind.)    320;    Manns   v.   Brookville  73  Ind.  209;  Brick  v.  Brick,  98  U. 

Nat.   Bank,   73   Ind.   243;    Doak  v.  S.  514;  Burgess  v.  Seligman,  107  U. 

Bank  of  State,  6  Ired.  (N.  C.)  309;  S.  20;  Stamford  Bank  v.  Ferris,  17 

Nabring  v.  Bank  of  Mobile,  58  Ala.  Conn.  259;  Newton  v.  Fay,  10  Allen 

204;  Gilmer  v.  Moi.is,  80  Ala.  78,  (Mass.)  505;  Boardman  v.  Holmes, 

60  Am.  Rep.  85;  Campbell  v.  Wood-  124  Mass.  438;  Minchin  v.  Minchin, 

stock  Iron  Co.,  83  Ala.  351;  George  157  Mass.  265;  Riley  v.  Hampshire 

A.  Barse  Live-Stock  Co.  v.  Range  County  Nat.  Bank,  164  Mass.  482; 

Valley   Cattle   Co.,    16   Utah,    59;  May  v.   Genesee   County   Savings 

Smith  V.  Lee,  77  Fed.  779.  Bank,  120  Mich.  330.    Contra,  Bend 

BOO  Brewster  v.   Hartley,  37  Cal.  v.    Susquehanna    Bridge    &    Bank 

15,  99  Am.  Dec.  237.  Co.,  6  Har.  &  J.  (Md.)  128,  14  Am. 

581  Wilson  V.  Little,  2  N.  Y.  443,  Dec.  261. 
51  Am.  Dec.  307. 
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Where  a  stockbroker  purchases  stock  for  a  client  upon  mar- 
gins, holding  the  stock  as  security  for  advances  made  by  him, 
he  is  a  pledgee  of  the  stock.^®* 

A  subscription  for  or  purchase  of  shares  of  stock,  with  an 
option  to  resell  the  stock  within  a  certain  time,  is  not  a  pledge 
of  the  stock  as  security  for  repayment  of  the  money  paid  by 
the  subscriber  or  purchaser.®  ^^ 

An  absolute  transfer  of  stock  in  payment  of  a  debt,  with  an 
option  to  redeem  the  same  within  a  certain  time  upon  payment 
of  the  debt,  is  not  a  pledge.*** 

§  619.    Necessity  and  sufficiency  of  delivery  or  transfer. 

To  constitute  a  valid  pledge,  possession  of  the  property  must 
be  delivered  to  the  pledgee.  "Possession  must  uniformly  ac- 
company a  pledge.  The  right  of  the  pledgee  cannot  otherwise 
be  consummated."^®^  This  is  true  of  a  pledge  of  shares  of 
stock.  There  cannot  be  a  pledge  of  shares  unless  they  are  de- 
livered, so  the  possession  and  control  of  the  same  is  transferred 
from  the  pledgor  to  the  pledgee.®**  Since  shares  of  stock,  like 
choses  in  action  and  other  incorporeal  property,  are  not  capable 
of  manual  delivery,  possession  can  only  be  delivered,  and  there- 
fore they  can  only  be  pledged,  by  a  written  transfer  of  the  title. 
"Such  transfer  of  the  title  performs  the  same  office  that  the  de- 
livery of  possession  does  in  ease  of  a  pledge  of  corporeal  prop- 
erty.    The  transfer  of  the  title,  like  the  delivery  of  possession, 

563  Borland  v.  Nevada  Bank,  99  mons  v.  London  Joint  Stock  Bank 

Cal.  89,  37  Am.  St.  Rep.  32.  [1891]  1  Ch.  270. 

=64  Baker  v.  Drake,  66  N.  Y.  518,  ^<"' Lauman's  Appeal,  68  Pa.   St. 

23  Am.  Rep.  80;  Stenton  V.  Jerome,  r^,  tit,-i„„     „   t -4.4.1      <•  -vt   -.r    n^ 

54  N.  Y.  480;   De  Cordova  v.  Bar-  ,,'Zm'^^c  367          '                     '' 

5^'  Worttilet'on'  V  X^lv'^Ti      ^- "i^son  v   Little,  2  N.  Y.  443, 
ois;    Wortmngton  v.   Tormey,    34    ■.,    .„    t\~„    onn    -kt-  v,-4.       m 

Md.  182;   Thompson  v.  Toland,  48  "  t'^i  ^.?'=-  \^^^  ^'f^^J-J^^lT 

Cal  99  Bank   &   Trust  Co.,   12   Fed.    686; 

Wagner   v.   Marple,    10   Tex.   Civ. 

665  Melvin  v.  Lamar  Ins.  Co.,  80  App.  505;   Lallande  v.  Ingram,  19 

III.  446,  22  Am.  Rep.  199,  2  Smith's  La.   Ann.   364;    Succession  of  La- 

Cas.    852,    2   Keener's   Cas.    1197;  naux,  46  La.  Ann.  1036;  Atkinson 

Crimp  V.  McCormick  Construction  v.  Foster,  134  111.  472;  Girard  Trust 

Co.    (C.  C.  A.)    71  Fed.  356;   Sim-  Co.  v.  Mellor,  156  Pa.  St.  579. 
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constitutes  the  evidence  of  the  pledgee's  right  of  property  in 
the  thing  pledged."^** 

It  follows  from  this  that  shares  of  stock  may  be  pledged  in 
any  mode  which  is  sufficient  to  transfer  the  same  to  the  pledgee 
as  against  the  pledgor.  They  may  be  pledged  by  a  transfer  to 
the  pledgee  on  the  books  of  the  corporation,^'^''  or,  without  a 
transfer  on  the  books,®''^  by  delivery  of  the  certificate  of  stock, 
with  a  written  assignment  and  power  to  transfer  the  shares  on 
the  books,  either  to  the  transferee  or  in  blank,^^^  as  explained 
in  a  former  section.^''* 

Mere  delivery  of  a  certificate  of  stock,  without  any  written 
asssignment  or  transfer,  may  vest  an  equitable  title,  or  give  a 
lien  enforceable  in  equity ;  but  since  it  gives  the  person  to  whom 
the  certificate  is  delivered  no  control  over  or  possession  of  the 
stock,  it  does  not  constitute  a  valid  pledge.^^* 

An  assignment  of  stock  on  a  separate  paper,  where  the  cer- 
tificate remains  in  the  possession  and  under  the  control  of  the 
assignor,  is  not  a  valid  pledge,^^*  although  it  is  otherwise  if  no 
certificate  of  the  stock  has  been  issued.^^®  Nor  is  a  pledge  cre- 
ated by  a  written  declaration,  deposited  in  a  safe-deposit  box, 
that  certain  stock  owned  by  the  signer  is  held  as  collateral  se- 
curity for  the  benefit  of  a  particular  creditor.^^'' 

Unregistered  transfers.— Where  shares  of  stock  are  by  charter 
or  statutory  provision  transferable  only  on  the  books  of  the 
corporation,  a  pledgee  of  shares  who  fails  to  have  the  transfer 

569  Brewster  v.  Hartley,  37  Cal.  els  v.  Nevada  Bank,  113  Cal.  272, 
15,  99  Am.  Dec.  237.  54  Am.  St.  Rep.  348. 

070  Wilson  V.  Little,  2  N.  Y.  443,       573  Ante,  §  583. 

51  Am.  Dec.  307.  574  Brewster  v.  Hartley,  37  Cal. 

071  As  to  the  effect  of  failure  to  15,  99  Am.  Dec.  237;  Nisbit  v.  Ma- 
register  the  transfer,  see  infra,  this  con  Bank  &  Trust  Co.,  12  Fed.  686; 
section.  Wagner   v.    Marple,    10    Tex.    Civ. 

072  Commercial  Bank  of  Buffalo  App.  505. 

v.  Kortright,  22  Wend.  (N.  Y.)  348,  075  Atkinson   v.    Foster,    134    111. 

34   Am.    Dec.    317;    McClintock   v.  472. 

Central  Bank  of  Kansas  City,  120  '  07e  First  Nat.  Bank  of  Davenport 

Mo.  127;  Broadway  Bank  v.  McEl-  v.   Gifford,   47   Iowa,   575-    Harris' 

rath,   13  N.  J.  Bq.  24,  2  Keener's  Appeal  (Pa.)  12  Atl.  743. 

Cas.  1088,  1  Cum.  Cas.  683;   Gold-  "7  Girard    Trust    Co.   v.   Mellor, 

stein  V.  Hort,  30  Cal.  376;  Spreck-  156  Pa.  St.  579. 
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registered  takes  the  risk  of  a  lien  being  acquired  by  the  cor- 
poration on  the  shares,*'^*  of  rights  being  acquired  by  bona  fide 
purchasers  or  pledgees  from  the  pledgor,  who  appears  on  the 
books  of  the  corporation  as  owner,  or  at  a  sale  under  an  exe- 
cution against  him,^''^  and,  in  some  jurisdictions,  of  an  attach- 
ment or  execution  by  creditors  of  the  pledgor.^*"  An  unregis- 
tered pledge,  however,  is  valid  as  between  the  parties,  and  as 
against  the  corporation  or  third  persons  who  deal  with  the 
pledgor  with  notice  of  the  pledge.  ^*^ 

§  620.    Meet  of  pledge  of  stock  prior  to  default  and  sale. 

In  the  absence  of  provision  to  the  contrary,  a  pledgee  of 
stock  has  the  right  to  receive  the  dividends  declared  upon  the 
stock  while  he  holds  the  title,  although  he  must  account  there- 
for to  the  pledgor,  and  he  may  hold  the  corporation  liable  if  it 
wrongfully  pays  the  same  to  the  pledgor.**^  This  is  true,  even 
though  the  transfer  to  the  pledgee  is  not  registered  on  the  books 


578  Union  Bank  of  Georgeto-wn  v. 
Laird,  2  Wlieat.  (U.  S.)  390.  And 
see  ante,  |§  573  et  seq.,  587(f). 

570  Williams  v.  Mechanics'  Bank, 

5  Blatchf.  59,  Fed.  Cas.  No.  17,727. 
And  see  ante,  §  589. 

580  Fort  Madison  Lumber  Co.  v. 
Batavian  Bank,  71  Iowa,  270,  60 
Am.  Rep.  789.  Contra,  Smitti  v. 
Crescent  City  Live-Stock  Landing 

6  Slaugbter-House  Co.,  30  La.  Ann. 
1378.  And  see  other  cases  cited 
ante,  §  590. 

581  Commercial  Bank  of  Buffalo 
V.  Kortright,  22  Wend.  (N.  Y.)  348, 
34  Am.  Dec.  317;  Hotchkiss  &  Up- 
son Co.  V.  Union  Nat.  Bank,  37  U. 
S.  App.  86,  68  Fed.  76,  2  Smith's 
Cas.  1127;  Continental  Nat.  Bank 
V.  Eliot  Nat.  Bank,  7  Fed.  369,  2 
Smith's  Cas.  1136;  Cecil  Nat.  Bank 
V.  WatEontown  Bank,  105  U.  S.  217, 
2  Keener's  Cas.  1050;  Broadway 
Bank  v.  McElrath,  13  N.  J.  Eq.  24, 
2  Keener's  Cas.  1088,  1  Cum.  Cas. 
683;  Spreckels  v.  Nevada  Bank,  113 
Cal.  272,  54  Am.  St.  Rep.  348;  Smith 
V.  Crescent  City  Live-Stock  Land- 
ing &  Slaiighter-House  Co.,  30  La. 


Ann.  1378;  Factors'  &  Traders'  Ins. 
Co.  V.  Marine  Dry  Dock  &  Shipyard 
Co.,  31  La.  Ann.  149. 

As  to  the  effect  of  a  statute  re- 
quiring, as  against  creditors  of  the 
transferrer,  deposit  of  a  certificate 
of  transfers  with  the  county  clerk 
for  record  in  his  office,  see  ante,  f 
584. 

582  HuDsaker  v.  Stijrgis,  29  Cal. 
142;  Central  Nebraska  Nat.  Bank 
V.  Wilder,  32  Neb.  454;  Hagar  v. 
Union  Nat.  Bank,  63  Me.  509;  Hunt 
v.  Laconia  &  Lakeport  Street  Ry. 
Co.,  68  N.  H.  561;  Herrman  v.  Max- 
well, 47  N.  Y.  Super.  Ct.  347;  Hill 
v.  Newichawanick  Co.,  8  Hun,  459, 
71  N.  Y.  593;  Hasbronck  v.  Van- 
dervoort,  4  Sandf.  (N.  Y.>  74; 
Guarantee  Co.  of  North  America  v. 
East  Rome  Town  Co.,  96  Ga.  511, 
51  Am.  St.  Rep.  150;  Boyd  v.  Con- 
shohocken  Worsted  Mills,  149  Pa. 
St.  363;  Gemmell  v.  Davis,  75  Md. 
546,  32  Am.  St.  Rep.  412;  George 
A.  Barse  Live-Stock  Co.  v.  Remge 
Valley  Cattle  Co..  16  Utah,  59; 
Bath  Savings  Inst.  v.  Sagadahoc 
Nat.  Bank,  89  Me.  500;   London  & 
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of  the  corporation,  if  the  corporation  has  notice  of  it.^**  But 
there  is  no  liability  from  paying  dividends  to  the  pledgor,  if 
he  appears  on  the  books  as  owner  of  the  stock,  and  the  corpora- 
tion has  no  notice  of  the  pledge.®** 

In  the  absence  of  statutory  provision  to  the  contrary,  a 
pledgee  of  stock  is  entitled  to  vote  the  same  at  corporate  meet- 
ings, if  he  appears  as  the  holder  of  the  stock  on  the  books  of 
the  corporation.  This  question  will  be  considered  in  a  subse- 
quent chapter.^^® 

A  pledgee  of  shares,  if  he  appears  on  the  books  of  the  corpo- 
ration either  as  the  owner  or  as  pledgee  of  the  stock,  may  main- 
tain a  suit  in  equity  to  enjoin  ultra  vires  transactions,  or  to 
prevent  or  redress  injuries  to  the  corporation,®*®  as  explained 
in  a  former  chapter.®*^  It  has  also  been  held  that  the  pledgor 
may  sue.®** 

As  between  the  pledgor  and  pledgee  of  stock,  the  pledgor 
has  the  privilege  of  subscribing  for  or  purchasing  the  new  stock 
upon  an  increase  of  the  capital  stock  of  the  corporation.^*® 

Unless  there  is  some  statutory  provision  to  the  contrary,  a 
pledgee  of  shares,  if  he  appears  on  the  books  of  the  corporation 
as  owner,  is  liable  to  the  corporation  or  to  creditors,  as  the  case 
may  be,  for  a  balance  due  on  the  stock,®®"  unless  the  stock 
was  issued  as  full-paid,  and  he  is  in  the  position  of  a  hona  fide 

San  Francisco  Bank  v.  Willamette       sss  See  post,  chapter  xxiv 
Steam-Mill,  L.  &  Mfg.  Co.,  80  Fed.       .so  Campbell    v.   American   Zylo- 

As  to  the  effect  of  renewal  of  the  Snfrt.Sni  rn^  ^.  ^  fX\  *^«^?f  •^• 

note  for  which  the  stock  is  pledged,  ^"o^l'^^,.    <;«  t?'  ^^  1^'  ^^'"^^'^ 

see    Fairhank   v.    Merchants'    Nat!  SedenhPr^' llq  nw'sQ   Jjo  I^J- 

Bank  of  Chicago,  132  111.  120.    And  p^^^^^f  ^'/^^^  -""^.f '  1°/™,-  ^*- 

see  antp   S  ';2';frW?1  Rep.  178.    And  see  City  of  Spokane 

see  ante,  S  525(c)  (2)  v. Amsterdamsch  Trustees  Kantoor, 

583  Gemmell  v.  Davis,  75  Md.  546,  22  Wash  172 

32  Am.  St.  Rep.  412;  Guarantee  Co.  ,„,  .„i^  .  koc  „+  „„„ 

of   North   America  v.    East   Rome  ""  ^"^e,  §  536  et  seq. 

Town  Co.,  96  Ga.  511,  51  Am.  St.  ^'^^  Fisher  v.  Patton,  134  Mo.  32. 

Rep.   150;    Central   Nebraska  Nat.  sso  Miller  v.   Illinois  Central  R. 

Bank    v.    Wilder,     32    Neb.     454;  Co.,    24    Barb.    (N.    Y.)    312.     See 

George  A.  Barse  Live-Stock  Co.  v.  ante,  §  408. 

Range  Valley  Cattle  Co.,  16  Utah,  500  Pullman   v.   Upton,   96   U.   S. 

nfi,-^^     Q     '■f^^^'?*^AoS*.l?''^'   328;   Calumet  Paper  Co.  v.  Stotts 
ceding.    See,also,  ante,  §  587(b).        investment  Co.,   96   Iowa,   147,   59 

584  See  ante,  §  587(b).  Am.  St.  Rep.  362. 
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purchaser.^®*  He  is  also  liable,  in  the  absence  of  statutory 
provision  to  the  contrary,  under  a  statute  imposing  upon  stock- 
holders an  additional  liability  to  creditors  of  the  corporation. 
This  qUes-tion  will  be  fully  considered  in  a  subsequent  chap- 
^gj._592  jf  ^  pledgee  is  compelled  to  pay  assessments,  he  may 
recover  from  the  pledgor.^** 

If  shares  of  stock  which  have  been  pledged  have  not  been 
transferred  to  the  pledgee  on  the  books  of  the  corporation,  or, 
it  seems,  even  when  so  transferred,  if  he  appears  as  pledgee 
merely,  they  are  taxable  to  the  pledgor.^** 

It  has  repeatedly  been  held  that  a  pledgee  of  shares  to  whom 
the  certificate  has  been  assigned  with  a  power  of  attorney  to 
transfer  the  same  on  the  books  of  the  corporation,  or  who  holds 
the  certificate  with  an  assignment  and  power  of  attorney  in 
blank,  has  a  right  to  have  the  stock  transferred  on  the  books, 
and  doing  so  does  not  constitute  a  conversion.^^^  This  is  clearly 
the  law,  if  the  pledgor  does  not  object  to  having  the  stock  regis- 
tered in  the  name  of  the  pledgee  as  owner,  or  if  it  is  registered 
in  his  name  with  something  to  show  that  he  holds  merely  as 
pledgee.  It  cannot  be  a  correct  rule  of  law,  however,  that  a 
mere  pledgee  of  stock  has  a  right,  as  against  the  objection  of 
the  pledgor,  to  appear  on  the  books  of  the  corporation  as  the 
absolute  owner,  for  this  would  put  it  in  his  power  to  dispose 
of  the  stock  to  bona  fide  purchasers,  and  in  some  jurisdictions 
would  render  it  subject  to  attachment  by  his  creditors,  and  it 

B91  Ante,  §  564(f).  Md.  314;  Skiff  v.  Stoddard,  63  Conn- 

502  Post,  chapter  xxv.  198 ;    Horton  v.  Morgan,  19  N.  Y. 

593  McCalla  v.  Clark,  55  Ga.  63.  170,  75  Am.  Dec.  311 ;    Cornick  v. 

694  Ratterman  v.  Ingalls,  48  Ohio  Richards,  3  Lea  (Tenn.)   1;  Union 

St.  468;   Waltham  Bank  v.  Inhab-  &   Planters'   Bank  of   Memphis  v. 

Itants     of     Waltham,     10      Mete.  Farrlngton,  13  Lea  (Tenn.)  333. 

(Mass.)    334;    Tucker  v.  Aiken,   7  Certificates  of  stock  transferred 

N.  H.  113.  as    collateral    security    give    the 

395  Day  V.  Holmes,  103  Mass.  306;  holder,    as    pledgee,    the    right   to 

Fay  v.  Gray,  124  Mass.  500;  Fitch-  maintain  an  action  to  compel  the 

burg  Savings  Bank  v.  Torrey,  134  corporation  to  recognize  him  as  a 

Mass.  239;   Heath  v.  Griswold,  18  stockholder,   after  an  illegal   levy 

Blatchf.  555,  5  Fed.  573 ;  Hubbell  v.  of  an  assessment  on  the  stock  and 

Drexel,  11  Fed.  115;  Heath  v.  Sil-  a    sale    thereof   for    nonpayment, 

verthorn  Lead  Mining  &  Smelting  Herbert  Kraft  Co.  Bank  v.  Bank  of 

Co.,  39  Wis.  146;  Rich  v.  Boyce,  39  Orland  (Cal.)  65  Pac.  143. 
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is  not  neeeasary  to  protect  him.  It  has  been  held,  therefore, 
in  a  late  Califormia  case,  that  where  a  statute  requires  transfers 
of  stock  to  be  registered  on  the  books  of  the  corporation,  or 
provides  that  no  transfer  shall  be  vaEd,  except'  as  between  the 
partiesi,  unless  it  is  so  entered  on  the  books  of  the  corporation, 
a  pledgee  of  shares  is  entitled  to  have  a  proper  entry  made  on 
the  books  showing  that  he  holds  the  stock  as  pledgee,  as  this  is 
necessary  to  protect  him  against  purchasers:  and  other  third  per- 
sons without  notice;  but  that,  where  the  contract  is  silent  on 
the  subject,  a  pledgee  of  stock  has  no  right,  prior  to  maturity 
of  the  debt,  to  have  the  stock  transferred  to  him  as  owner  on 
the  books  of  the  corporation,  and  &  new  certificate  issued  in 
his  name,  and  that  an  attempt  to  do  so  may  be  prevented  by 
injunction.*®® 

§  621.    Title  or  lieu  of  pledgee  as  again&t  third,  persons. 

As  was  shown  in  a  former  section,  in  dealing  with  transfers 
generally,  certificates  of  stock  are  not  negotiable  instruments, 
and,  in  the  absence  of  elements  of  estoppel,  a  hona  fide  pledgee 
of  a  certificate  from  one  who  has  no  title  or  authority  to  pledge 
the  same  acquires  no  title  or  lien  as  against  the  true  owner.**'' 
But  by  reason  of  the  equitable  doctrine  of  estoppel,  a  hona  fide 
pledgee  of  a  certificate  of  stock  from  one  whom  the  true  owner 
has  clothed  with  the  apparent  title,  or  with  apparent  authority 
to  pledge  the  same,  acquires  a  title  or  lien  as  against  the  true 

558  Spreckels    v.    Nevada    Bant,  particular  creditor  of  the  person 

113  Cal.  272,  54  Am.  St.  Rep.  34S.  for  whose  benefit  the  power  of  at- 

B9T  Bangor  Electric  Light  &  Pow-  torney  is  executed,  and  the  name  of 

er  Co.  V.  Robinson,.  52  Fed.  520,  2  such  creditor  is  afterwards  insert- 

EJ^ener's  Gas.  1134;  Denny  v.  Lyon,  ed  in  the  blank,  the  authority  of 

38  Pa.  St.  98,  80  Am.  Dec.  463.    See  the  attorney  is  exhausted  by  thus 

ante,  §  594.  inserting  the  name  of  the  creditor 

Where  the  owner  of  stock  exe-  whos«  debt  is  to  be  secured  by  the 

cutes  and  delivers  a  power  of  attor-  transfer;     and  when  that  debt  i& 

ney  authorizing  the  person  named  paid,  the  owner  of  the  stock  is  en- 

therein  as  attorney  to  transfer  the  titled  to  Its  return,  notwithstand- 

stock  to  a  person,  the   place  for  ing  the  fact  that  the  attorney  may 

whose    name    is    left    blank,    with  have  transferred  it  as  security  for 

the  understanding  that  it  is  to  be  other  debts  by  erasing  the  name 

pledged  as  collateral  security  to  a  first  inserted,  and  tosarting  anoth- 
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owner.^^*  And  a  bona  fide  pledgee  takes  free  from  any  latent 
or  secret  equities  or  liens  in  favor  either  of  the  corporation  or 
of  third  persons,  if  they  have  no  notice  thereof,  but  not  other- 
wise.^®^ 

Where  a  corporation  or  an  officer  for  whose  act  it  is  respon- 
sible issues  a  certificate  of  stock  which  is  valid  on  its  face,  it 
will  be  liable  thereon  to  a  bona. fide  pledgee,  by  reason  of  estop- 
pel, although  the  certificate  may  have  been  illegally  or  fraudu- 
lently issued,  and  may  in  fact  be  fictitious.®"^ 

Where  it  appears  that  stock  is  held  by  a. person  as  trustee, 
either  from  the  certificate  of  stock,  or  from  the  books  of  the 
corporation,  where  the  stock  is  transferable  only  on  the  books, 
pledgees  of  the  stock  are  chargeable  with  notice  of  the  trust, 
and  that  the  holder  probably  has  no  authority  to  pledge  the 
stock,  and  if  a  loan  is  made  and  a  pledge  of  the  stock  taken 
without  inquiry,  the  pledgee  acts  at  his  peril. ^""^    But  a  pledgee 

er    in    the    blank    originally    left  notifying  the  pledgee  of  his  rights, 

therein.    Denny  v.  Lyon,  38  Pa.  St.  to   have    other    securities   in   the 

98,  SO  Am.  Dec.  463.  pledgee's  hands  helonging  to  the 

598  McNeil  V.  Tenth  Nat.  Bank,  46  pledgor  first  applied  to  the  indebt- 

N.  Y.  325,  7  Am.  Jlep.  341,  2  Smith's  edness,    and    to   timely   notice    of 

Cas.  1083,  2  Keener's  Cas.  1100,  1  the  sale  of  his  stock.    Le  Marchant 

Cum.  Cas.  620;  Crocker  v.  Crocker,  v.  Moore,  150  N.  Y.  209. 
31   N.   Y.   507.    88   Am.    Dee.    291;        599  Crocker  v.  Crocker,  31  N,  Y. 

Smith  V.  Savin,  141  N.  Y.  315;  An-  507,  88  Am.  D©c.  251;  Anderson  v. 

derson  v.  Waco  State  Bank,  92  Tex.  Waco  State  Bank,  92  Tex.  506,  71 

506,  71  Am.  St.  Rep.  867;  Gilbert  v.  Am.    St,    Rep.    867.      See  ante,    § 

Erie   Building  Ass'n,   184   Pa.   St.  571(c). 
554.    See  ante,  §  595.  soo  Tome  v.  Parkersburg  R.  Co., 

But  where  the  owner  of  stock,  39  Md.  36,  17  Am.  Rep.  540;  Kis- 

which   has   been   pledged   without  terbock's  Appeal,  127  Pa.  St.  601, 

authority  for  another's  debt,  noti-  14  Am.  St.  Rep.  868.    See  ante,  § 

fies  the  pledgee  of  his  title,  and  428  et  seq.. 

the  latter,  after  the  pledgor  iias       boi  Shaw  v.  Spencer,   100  Mass. 

made  an  assignment 'for  the  bene-  382,  97  Am.  Dec.  107,  1  Am.  Rep. 

fit   of   creditors,    sells    the    stock,  115;    Fisher  v.   Brown,   104   Ma,ss. 

and,  after  applying  the  proceeds  to  259,    6    Am.   Hep.    23S ;    Loring  v. 

his     claim    against    the    pledgor,  Brodie,    134   Mass.   453;    Blake   v. 

turns  over  the  balance  to  the  as-  Traders'  Nat.  Bank,  145  Mass.  13; 

signee,  the  owner  is  entitled  to  re-  O'Herron  v.  Gray,  168  Mass.  573,  60 

cover    such     balance     from     the  Am.  St.  Rep.  411;  First  Nat.  Bank 

pledgee,     he  Marchant  v.  Moore,  of  Paterson  v.  National  Broadway 

150  N.  Y.  209.  Bank,  22  App.  Dlv.  (N.  Y.)  24,  156 

The  owner  of  stock    which  has  N.  Y.  459,  42  li.  R.  A.  139 ;  Clemens 

been  pledged  without  authority  for  v.    Heckscher,    185    Pa.    St.    476 ; 

another's    debt    is   entitled,    after  Webb  v.  Graniteville  Mlg.  Co.,  11 
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of  stock  from  one  who  has  the  apparent  absolute  title  does  not 
take  subject  to  a  trust  of  which  he  has  neither  actual  nor  con- 
structive notice.®"^ 

A  guardian  has  no  authority  to  pledge  certificates  of  stock 
standing  in  the  name  of  his  ward,  or  in  his  own  name  as  guard- 
ian, and  pledgees  who  take  with  notice  of  the  character  in  which 
he  holds  are  not  protected.®"* 

Unlike  other  trustees,  an  executor  has  the  power,  not  only  to 
sell,  but  also  to  pledge  shares  belonging  to  the  estate  for  the 
purposes  of  the  estate,  and  a  bona  fide  pledgee  from  an  executor 
will  be  protected,  therefore,  although  the  pledge  may  in  fact 
have  been  a  breach  of  trust.""*  This  does  not  apply,  however, 
where  the  executor  pledges  the  stock  for  his  own  purposes,  and 
the  breach  of  trust  is  known  to  the  pledgee,  or  the  circumstances 
are  such  as  to  put  him  on  inquiry  which  would  result  in  such 
knowledge.®"^  All  persons  who  take  stock  from  an  executor, 
knowing  that  he  holds  it  as  such,  are  chargeable  with  notice  of 
the  contents  of  the  will.®"® 

An  agent  or  trustee  with  authority  merely  to  sell  stock  has 
no  authority  to  pledge  it,  and  if  he  does  so,  the  pledgee,  unless 

S.  C.  396,  32  Am.  Rep.  479.     See  cates  of  stock  belonging  to  the  es- 

ante,     §     600.     And     see     Jones,  tate,  and  the  broker  pledged  them 

Pledges,  §  474  et  seq.  to   a  third   person,   who  advanced 

602  Ante,  §§  600,  601;  Anderson  v.  money  on  them,  supposing  the  bro- 
Waco  State  Bank,  92  Tex.  506,  71  ker  to  be  the  owner,  the  transfers 
Am.  St.  Rep.  867.  showing  on  their  face  that  the  title 

603  O'Herron  v  Gray  168  Mass  ^^^^  trom  the  executor,  it  was  held 
573,  60  Am.  St.  Rep.  411;  Webb  v'  ^^^^  ^^^  °^^^^  executors  could  not 
Graniteville  Mfg.  Co.,  11  S.  C.  396,  ""^^o^er  the  stock  without  paying 
32  Am   Ren    4'^9  ^^^^  advances.    Wood's  Appeal,  92 

«„..  n'    ^■  'J       <,     <.  .  ivT  1     P^-  St.  379,  37  Am.  Rep.  694. 

604  Carter  v.  Manufacturers'  Nat.  eos  Smith  v  Ayer  101  U  S  320- 
Bank  of  Le^iston,  71  Me.  448,  36    Moore  v.  American'  Loan  &  Trust 

l%??7o^^7-"A^°?f^l^r^''  ^i'Co-  115  N.  Y.  65;  Gottberg  v. 
Pa.  St.  379,  37  Am.  Rep.  694;  Good-    united   States  Nat.   Bank,   131   N. 

rnL^'^tf  oTk^^*-  ^^^T^'-./f  Y.  595;  Bell  v.  Farmers'  De- 
&;  M.t'  1,?  I  f,^^T%  ^« '^^"^  P°^'t  Nat.  Bank,  131  Pa.  St.  318; 
f4tT3A^.V"5T5tManhVanlrk    Sf f  Ha^^f 28^^rf-  ^i^'lt 

lll''7^a%e\Z'T.V  ^-  '•  Abbys^xTv:lLvV49'l\s't. 
267.     And  see  ante,  §  601.  494     gg   ^^     ^^^    5^0'     ^^^    ^^^ 

Where  one  of  several   executors    Prosser    v.    Leatherman     4    How. 
pledged  to  his  broker,  as  collateral    (Miss.)  237,  34  Am    Dec   121 
security  for  his  own  debt,  certifi-       coo  See  ante   §  601 
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there  is  some  element  of  estoppel,  acquires  no  title  or  lien  as 
against  the  principal  or  cestui  que  trust.^"'' 

By  the  weight  of  authority,  a  pledgee  of  shares  does  not  oc- 
cupy the  position  of  a  bona  fide  purchaser  for  value,  where  he 
takes  the  same  merely  as  security  for  a  pre-existing  debt,  not 
contracted  on  the  faith  of  the  security,  and  neither  surrenders 
any  right  nor  gives  any  new  consideration.®"* 

§  622.    Bights  and  remedies  of  pledgee  of  stock. 

(a)  In  general. — Some  of  the  rights  of  a  pledgee  of  stock  have 
been  shown  in  the  preceding  section.  Except  as  there  stated, 
his  rights  and  remedies  are  substantially  the  same  as  in  the 
case  of  a  pledgee  of  any  other  property.  On  this  subject,  there- 
fore, authorities  on  the  general  law  in  relation  to  pledges  must 
be  consulted.  It  may  not  be  out  of  place,  however,  to  treat  the 
subject  here  in  a  general  way,  with  reference  particularly  to 
pledges  of  stock. 

On  default  in  the  payment  of  the  debt  for  which  stock  has 
been  pledged  as  collateral  security,  the  pledgee,  in  the  absence 
of  any  special  agreement  to  the  contrary,  may  enforce  the  pledge 
by  a  sale  of  the  stock  without  any  judicial  proceedings,  whether 
a  sale  is  expressly  authorized  or  not.®"®     Or,  instead  of  doing 

807  Merchants'  Bank  of  Canada  v.  Berdell,  24  Hun  (N.  Y.)  379;  Eas- 

Livingston,  74  N.  Y.  223,  2  Keener's  ton  v.  German-American  Bank,  127 

Cas.   1111;    Loring  v.   Brodle,   134  U.    S.    532;    Gulnzburg   v.    H.    W. 

Mass.    453;     Manhattan    Bank    of  Downs  Co.,  165  Mass.  467,  52  Am. 

Memphis  v.  Walker,  130  U.  S.  267;  St.  Rep.  525;   Union  Cattle  Co.  v. 

First  Nat.   Bank   of   Baltimore   v.  International  Trust  Co.,  149  Mass. 

Taliaferro,    72    Md.    164;    Read    v.  492;  Diller  v.  Brubaker,  52  Pa.  St. 

Cumberland     Telegraph     &     Tele-  498,  91  Am.  Dec.  177;  Finney's  Ap- 

phone  Co.,  93  Tenn.  482;  O'Herron  peal,   59  Pa.  St.  398;    Robinson  v. 

V.  Gray,  168  Mass.  573,  60  Am.  St.  Hurley,  11  Iowa,  410,  79  Am.  Dec. 

Rep.  411.     And  see  Shaw  v.  Sara-  497;  Stokes  v.  Frazier,  72  111.  428; 

nac  Horse  Nail  Co.,  144  N.  Y.  220.  Alexandria,  Loudoun  &  H.  R.  Co.  v. 

<508City    of    Cleveland    v.-  State  Burke,  22  Grat.  (Va.)  264;  Morris 

Bank  of  Ohio,  16  Ohio  St.  236,  88  Canal  &  Banking  Co.  v.  Lewis,  12 

Am.  Dec.  445;  Kisterbock's  Appeal,  N.  J.  Eq.  323;  Water  Power  Co.  v. 

127  Pa.   St.   601,  14  Am.   St.   Rep.  Brown,   23   Kan.    676;    Canfield   v. 

868;  Darling  v.  Potts,  118  Mo.  506.  Minneapolis    Agricultural    &    Me- 

609  Wilson  V.  Little,  2  N.  Y.  443,  chanical  Ass'n,   14   Fed.   801;    and 

51  Am.  Dec.  307;  Markham  v.  Jau-  many  other  cases  cited  in  the  notes 

don,  41  N.  Y.  235;  Brown  v.  Ward,  following. 

3   Duer   (N.   Y.)    660;   Wallace  v.  Appointment  of  a   receiver   for 
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SO,  lie  may  file  a  bill  in  equity  to  foreclose  and  sell  the  slocL*^" 
And  the  latter  remedy  is  not  barred  by  the  fact  that  his  con- 
tract expressly  authorizes  him  tp  sell.®^-' 

Although  the  pledgee  has  a  right  to  pursue  either  of  these 
remedies  on  default  by  the  pledgor,  he  is  not  bound  to  do  so 
unless  required  by  the  contract.  The  pledgor  cannot  compel 
him  to  sell  the  stock,  either  by  notice  or  request  to  do  so,  or 
by  suit,  nor,  because  of  failure  to  sell,  can  he  be  held  liable 
for  any  depreciation  in  the  value  of  the  stock  since  accrual  of 
his  right  to  sell.®^^  Instead  of  selling  the  stock,  he  may  simply 
hold  it  and  wait  for  the  pledgor  to  redeem,  taking  the  risk,  of 
course,  of  the  debt  being  barred  by  the  statute  of  limitations, 
or  the  right  to  enforce  the  pledge  being  barred  by  laches;*^^ 
or  he  may  bring  a  suit  against  the  pledgor  personally  on  the 
debt,  in  which  event  he  is  not  bound  to  return  or  offer  to  return 
the  stock  before  the  debt  is  paid.*^*    And  in  a  proper  case  he 


the  pledgor  does  not  bar  the 
pledgee's  right  to  sell.  Fidelity  In- 
surance, Trust  &  Safe-Deposit  Co. 
V.  Roanoke  Iron  Co-,  81  Fed.  433. 

610  Cornick  v.  Richards,  3  Lea 
(Tenn.)  1;  Robinson  v.  Hurley,  11 
Iowa,  410,  79  Am.  Dee.  497i  Coffin 
V.  Chicago  &  Northern  Pac.  Con- 
struction Co.,  4  Hun  (N.  Y.)  625; 
Vanpell  v.  Woodward,  2  Sandf.  Ch. 
(N.  Y.)  143;  Merchants'  Nat.  Bank 
of  Whitehall  v.  Hall,  83  N.  Y.  338, 
38  Am.  Rep.  434;  Stokes  v.  Frazier, 
72  Hi.  428;  Merritt  v.  American 
Steel-Barge  Co.  (0.  C.  A.)  79  Fed. 
228;  State  v.  Superior  Court  of 
King  County,  13  Wash.  607;  Plan- 
kinton  v.  Hildebrand,  89  Wis.  209. 

811  Cornick  v.  Richards,  3  Lea 
(Tenn.)  1;  Rozet  v.  McClellan,  48 
ni.  345,  95  Am.  Dec.  551;  Coffin  t. 
Chicago  &  Northern  Pac.  Construc- 
tion Co.,  4  Hun  (N.  Y.)  625. 

612  Rozet  V.  McClellan,  48  111.  34S, 
95  Am.  Dec.  551;  De  Cordova  v. 
Barnum,  130  N.  Y.  615,  27  Am.  St. 
Rep.  538;  Simonton  v.  Sibley,  122 
V.  S,  220;  Furness  v.  Union  Nat 
Bank  of  Chicago,  147  IlL  570; 
O'Neill  V.  Whighajn,  87  Pa.  St  394; 


Minneapolis  &  Northern  Elevator 
Co,  T.  Betcher,  42  Minn.  210;  Palm- 
er V.  Hawes,  73  Wis.  46;  Law- 
rence V.  Maxwell,  53  N.  Y.  19;  Ful- 
lerton  v.  Mobley  (Pa.)  15  AtL 
856;  Robinson  v.  Hurley,  11  Iowa, 
410,  79  Am.  Dec.  497;  Taylor  v, 
Cheever,  6  Gray  (Mass.)  146;  Fish- 
er T.  Fisher,  98  Mass.  303;  Butman 
V.  Howell,  144  Mass.  66;  Napier  v. 
Central  Georgia  Bank,  68  Ga.  637; 
Sinclair  v.  Weekes  (Tex. Civ.  App.) 
41  S.  W.  107. 

613  See  infra,  this  section. 

614  Robinson  v.  Hurley,  11  Iowa, 
410,  79  Am.  Dec.  497;  Rozet  v.  Mc- 
Clellan, 48  111.  345.  95  Am.  Dec. 
551;  De  Cordova  v.  Bamnm,  130  N. 
Y.  615,  27  Am.  St.  Rep.  538 ;  Robert- 
son T.  Sully,  2  App.  Div.  (N.  Y.) 
152;  Taylor  v.  Cheever,  6  Gray 
(Mass.)  146;  Butman  v.  Howell, 
144  Mass.  66;  Donnell  v.  Wyckoff, 
49  N.  J.  Law,  48;  Sinclair  v.  Weekes 
(Tex.  Civ.  App.)  41  S.  W.  107; 
Fnllerton  v.  Mohley  (Pa.)  15  Atl. 
856. 

The  right  to  sue  the  maker  of  a 
note  personally  is  not  excluded  by 
the  fact  that  it  recites  that  a  cer- 
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may  proceed  by  action  on  the  debt  and  attachment  of  the  stock.®^® 
Of  course  the  contract  between  the  parties  may  expressly  make 
it  incumbent  upon  the  pledgee  to  sell,  but  he  is  not  bound  to 
sell  merely  because  the  contract  expressly  authorizes  him  to  do 
so,®^®  or  because  it  dispenses  with  notice  to  redeem  before  sale.^^'^ 

Where  a  pledgee  of  stock  sells  the  same,  and  does  not  realize 
enough  to  satisfy  the  debt,  he  may  proceed  against  the  pledgor 
personally,  or  against  his  estate,  for  any  deficiency,®^*  unless 
there  is  an  agreement  to  the  contrary.  ®^^ 

On  the  death  or  insolvency  of  a  pledgor  of  stock,  the  pledgee 
is  not  bound  to  enforce  the  pledge  by  a  sale  of  the  stock  before 
proving  his  claim  against  the  estate;  nor  is  he  bound  to  surren- 
der the  stock  before  payment.®^"  If  he  sells  the  stock,  he  is 
entitled  to  prove  against  the  estate  for  any  deficiency.*^-' 

The  statute  of  limitations  may  bar  an  action  on  a  debt  se- 
cured by  a  pledge  of  stock,®^^  but  the  fact  that  an  action  is 
barred  does  not  affect  the  right  of  the  pledgee  to  retain  the 
stock,  or  to  enforce  the  pledge  by  a  sale  thereof,  or  by  foreclo- 
sure.®^^ 

(b)  Sale  of  stock — ^Mode  of  sale — Notice,  etc. — As  we  have  seen 
in  the  preceding  paragraph,  a  pledgee  of  stock  may  sell  the 

tificate  of  stock  is  "deposited  as  fcility  of  the  pledgee  on  the  note, 

collateral,  without  recourse."  Rath-  Rathburn  v.  Jones,  47  S.  C.  206. 

burn  V.  Jones,  47  S.  C.  206.  620  People  v.  Remington,  121  N. 

615  Parberry   v.   Woodson   Sheep  Y.  328;  Furnesa  v.  Union  National 

Co.,  18  Mont.  317.  Bank    of    Chicago,    147    IIL    570; 

6i«Rozet  V.  McCleUan,  48  111.  345,  '^J^l^^^^^l'  Walton  &  Whann  Co., 

95  Am.  Dec.  551,  and  other  cases  in  "^  ^®°-  ^^°- 

note  612  supra.  021  Philadelphia  Warehouse    Co. 

«i7  Robinson  V.  Hurley,  11  Iowa,   liJt''^?^°ir'^r!^°'''^%^^^-^^^^: 

410,  79  Am.  Dec.  497.  ^f  ^i^f^^n^?  J"  t^""™  ^^^  ^""^ 

'  of  Chicago,  147  111.  570.     Compare 

BI8  Wallace  v.  Berdell,   24  Hnn  state  v.  Nebraska  Savings  Bank, 

(N.   Y.)    379;    Philadelphia  Ware-  40  N^-b,  342. 

house  Go.  V.  Anniston  Pipe  Works,  622  Hartranft's  Estate  153  Pa.  St. 

106  Ala.  357 ;  Furness  v.  Union  Nat.  53^   34  ^jj,  g^  Ren   717 

Bank  of  Chicago,  147  m  570 ;  New  eLs  Hartrknft's  Estate.'l53  Pa.  St. 

York  Security  &  Tnist  Co.  v.Lom-  530    34  ^m    g^^  ^^^    ^^j.   2^,1^^. 

bard  Investment  Co.,  73  Fed.  537.  ^ach    v.    Allenberg.    99    Cal.    57; 

o"  The  fact  that  a  note  recites  Tombler  v.  Palistine  Ice   Co.,   17 

that  a  certificate  of  stock  is  "de-  Tex.  Civ.  App.  59€;  Miller  v.  Hous- 

posited   as  collateral,   withont  re-  ton  City  Street  Ry.  Co.  (C.  C.  A.) 

course/'  does  exclude  personal  lia-  55  Fed.  366. 
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same  without  any  judicial  proceeding,  upon  default  in  the  pay- 
ment of  the  debt.®^*  But  there  are  limitations  on  the  right  to 
sell. 

Of  course  the  pledgee  cannot  lawfully  sell,  without  author- 
ity from  the  pledgor,  before  the  debt  is  due,®^"  and  there  are 
certain  rules  by  which  he  must  be  governed  in  making  a  sale 
after  maturity  of  the  debt. 

Before  selling,  he  must  demand  payment  of  the  debt,  unless 
the  time  of  payment  is  fixed,*^*  and  give  the  pledgor  reasonable 
notice  of  the  time  and  place  of  sale,  unless  such  demand  and 
notice  is  waived,  and  if  he  fails  to  do  so  the  sale  will  constitute 
a  conversion.®'*''     The  pledgor  may  waive  notice,  and  in  such  a 


624  See  supra,  note  609. 

026  Illinois  Nat.  Bank  t.  Baker, 
128  III.  533. 

826  See  Franklin  Nat.  Bank  v. 
Newcombe,  1  App.  Div.  (N.  Y.)  294. 

027  Stearns  v.  Marsh,  4  Denio  (N. 
Y.)  227,  47  Am.  Dec.  248;  Wilson  v. 
Little,  2  N.  Y.  443,  51  Am.  Dec.  307; 
Markham  v.  Jaudon,  41  N.  Y.  235; 
Baker  v.  Drake,  66  N.  Y.  518,  23 
Am.  Rep.  80;  Stratford  v.  Jones,  97 
N.  Y.  586;  Gillett  v.  Whiting,  120 
N.  Y.  402;  Genet  v.  Rowland,  45 
Barb.  (N.  Y.)  560;  Lewis  v.  Gra- 
ham, 4  Abb.  Pr.  (N.  Y.)  106;  Brass 
V.  Worth,  40  Barb.  (N.  Y.)  648; 
Bryson  v.  Rayner,  25  Md.  424,  90 
Am.  Dec.  69;  Powle  v.  Ward,  113 
Mass.  548,  18  Am.  Rep.  534;  Guinz- 
burg  V.  H.  W.  Downs  Co.,  165  Mass. 
467,  52  Am.  St.  Rep.  525;  Stevens  v. 
Hurlbut  Bank,  31  Conn.  146;  Cush- 
man  v.  Hayes,  46  111.  145;  Illinois 
Nat.  Bank  v.  Baker,  128  111.  533; 
McDowell  V.  Chicago  Steel  Works, 
124  111.  491,  7  Am.  St.  Rep.  381; 
Conyngham's  Appeal,  57  Pa.  St. 
474;  Diller  v.  Brubaker,  52  Pa.  St. 
498,  91  Am.  Dec.  177;  Jeanes'  Ap- 
peal, 116  Pa.  St.  573,  2  Am.  St.  Rep. 
624;  Hempfling  v.  Burr,  59  Mich. 
294;  Feige  v.  Burt,  118  Mich.  243, 
74  Am.  St.  Rep.  390;  Gay  v.  Moss, 
34  Cal.  125.  Compare,  however, 
Worthington  v.  Tormey,  34  Md.  182, 
as  to  notice  of  place  of  sale. 

As  to  the  right  of  the  pledgor  to 
sue  for  conversion,  see  post,  §  623. 


The  demand  of  payment  need  not 
be  formal.  It  is  implied,  for  ex- 
ample, in  a  notice  that  the  stock 
will  be  sold  if  the  debt  is  not  paid. 
Nabring  v.  Bank  of  Mobile,  58  Ala. 
204.  And  see  Goodrich  v.  Willard, 
2  Gray  (Mass.)  203;  Carson  v. 
Iowa  City  Gaslight  Co.,  80  Iowa. 
638. 

Notice  by  a  broker  of  an  intent 
to  sell  pledged  stock  is  not  ren- 
dered unnecessary  by  reason  of  a 
custom  among  brokers  to  sell  with- 
out notice  (Markham  v.  Jaudon,  41 
N.  Y.  235;  Baker  v.  Drake,  66  N. 
Y.  518,  23  Am.  Rep.  80;  Wheeler  v. 
Newbould,  16  N.  Y.  392;  Lawrence 
v.  Maxwell,  53  N.  Y.  19),  unless 
such  custom  is  expressly  made  a 
part  of  the  contract  between  the 
parties  (Baker  v.  Drake,  66  N.  Y. 
518,  23  Am.  Rep.  80). 

An  attempted  sale,  to  constitute 
a  conversion,  must  have  been  act- 
ually made,  and  the  stock  must 
have  been  parted  with.  A  pledgee, 
therefore,  is  not  guilty  of  a  conver- 
sion of  stock  pledged  to  him  if  he 
attempts  to  sell  it  without  notice 
to  the  pledgor,  and  reports  the  sale 
as  being  made  to  another  person, 
who  surrenders  the  certificate  and 
obtains  a  new  one  in  his  own  name, 
where  such  person  never  pays  any- 
thing, and  his  name  is  used  by  the 
pledgee  merely  to  effect  a  sale  in 
the  latter's  interest,  and  the 
pledgee,  who  has  not  parted  with 
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case  no  notice  is  necessary  ;^^®  but  a  waiver  is  not  to  be  im- 
plied from  the  fact  that  authority  is  given  to  sell  on  nonpay- 
ment of  the  debt,  without  expressly  requiring  notice.^^*  And 
consent  that  the  pledgee  may  sell  without  giving  notice  does  not 
dispense  with  the  necessity  for  demanding  payment  of  the 
debt,  when  such  demand  is  necessary.^^" 

The  pledgor  is  entitled  to  actual  personal  notice  of  the  time 
and  place  of  sale,'*^  and  the  notice  must  be  given  a  reasonable 
time  before  the  sale,*^^  and  inust  be  such  in  form  as  to  notify 
the  pledgor  that  the  particular  stock  pledged  will  be  sold  at 
the  time  and  place  specified.®^*  It  is  also  necessary  that  the 
time  and  place  fixed  for  the  sale  shall  be  reasonable.®^* 

the    possession    of    the    stock,    on  Steel  Works,  124  111.  491,  7  Am.  St. 

learning  that  the  sale  is  invalid  for  Rep.  381;  and  other  cases  cited  in 

want  of  notice  to  the  pledgor,  aft-  the  note  preceding, 

erwards   gives    notice,    and   under  oso  Wilson  v.  Lrittle,  2  N.  Y.  443, 

such  notice  makes  a  valid  sale,  and  51  Am.  Dec.  307;  Lewis  v.  Graham, 

applies  the  proceeds  to  payment  of  4  Abb.  Pr.    (N.  Y.)    106;   Brass  v. 

the   debt   secured.     Terry   v.    Bir-  Worth,  40  Barb.  (N.  Y.)  648. 

mingham  Nat.  Bank,  93  Ala.   599,  »3i  it  is  not  enough  to  publish  the 

30  Am.  St.  Rep.  87.  notice  in  a  newspaper,  at  least  un- 

628  Jeanes'  Appeal,  116  Pa.  St.  573,  less  it  affirmatively  appears  that  it 

2  Am.  St.  Rep.  624;  Maryland  Fire  was  read.  Lewis  v.  Graham,  4  Abb. 
Ins.  Co.  V.  Dalrymple,  25  Md.  242,  Pr.  (N.  Y.)  106.  And  see  ante,  § 
89  Am.  Dec.  779;   Bryson  v.  Ray-  500,  note  687. 

ner,  25  Md.  424,  90  Am.  Dec.   69;  Nor  is  mailing  a  notice  sufficient, 

McDowell  V.  Chicago  Steel  Works,  unless  it  is  actually  received.  See 

124  111.   494,  7  Am.   St.  Rep.   381;  Hughes  v.  Antietam  Mfg.   Co.,   34 

Genet  v.  Rowland,  45  Barb.  (N.  Y.)  Md.  316.    And  see  ante,  §  500,  note 

560;    Stenton  v.  Jerome,   54  N.  Y.  688. 

480;    Wheeler  v.  Newbould,  16  N.  Nor  is  it  enough  to  leave  a  notice 

Y-  392;  Williams  v.  United  States  with  the  clerk  or  manager  at  the 

Trust  Co.,  133  N.  Y.  660;   Stevens  pledgor's   office,   unless  it  appears 

V.    Hurlbut   Bank,    31    Conn.    146;  that  it  was  actually  received  by  the 

Chouteau  v.  Allen,  70  Mb.  290.  pledgor.     Bryan  v.  Baldwin,  52  N. 

628  Stevens  v.  Hurlbut  Bank,  31  Y.  232. 

Conn.  146.  632  As  to  the  sufficiency  of  notice 

It  has  been  held,  however,  that  in  this  respect,  see  Stevens  v.  Hurl- 
notice  of  sale  is  waived  where  but  Bank,  31  Conn.  146;  Gulnzburg 
the  contract  expressly  gives  the  v.  H.  W.  Downs  Co.,  165  Mass.  467. 
pledgee  the  power  to  sell  if  the  52  Am.  St.  Rep.  525;  Maryland  Fire 
debt  Is  not  paid,  "without  further  Ins.  Co.  v.  Dalrymple,  25  Md.  242, 
notice"  (Maryland  Fire  Ins.  Co.  v.  89  Am.  Dec.  779;  Bryan  v.  Baldwin! 
Dalrymple,  25  Md.  242,  89  Am.  Dec.  7  Lans.  (N.  Y.)  174,  52  N.  Y.  232; 
779);  or  to  sell  on  a  specified  day,  Lewis  v.  Graham,  4  Abb.  Pr.  (N. 
if  the  debt  is  not  paid  on  that  day  Y.)   106. 

(Bryson  v.  Rayner,  25  Md.  424,  90  ess  See  McCutcheon   v.   Dittman, 

Am.    Dee,  69).     See,   also,  Jeanes'  23  App.  Div.  (N.  Y.)  285. 

Appeal.  116  Pa.  St.  573,  2  Am.  St.  e34  Markham  v.  Jaudon,  41  N.  Y. 

Rpp.    624;     McDowell    v.    Chicago  235;    Gulnzburg  v.   H.   W.   Downs 
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The  pledgee  may  by  his  silence  waive  objections  to  the  time 
and  place  of  sale  specified  in  the  notice  f^^  and  he  may  waive 
defects  in  a  notice,  or  a  failure  to  give  any  notice  at  alL*^® 

The  contract  between  a  pledgor  and  pledgee  of  stock  may  ex- 
pressly authorize  the  pledgee  to  sell  at  private  sale,  or  to  sell 
either  at  public  or  private  sale,  at  his  option.^^''  Unless  a  pri- 
vate sale  is  thus  authorized,  however,  he  must  sell  at  public 
auction,  and  a  private  sale  will  constitute  a  conversion.®**  The 
contract  may  authorize  a  sale  at  the  board  of  brokers  or  stock 
exchange,  although  no  one  but  a  member  can  bid  at  the  sale,®*^ 
but  such  a  sale  is  not  authorized  in  the  absence  of  an  agree- 
ment or  a  custom  forming  a  part  of  the  contract.**" 


Co.,  165  Mass.  467,  52  Am.  St.  Rep. 
525;  Stevens  v.  Hurlbut  Bank,  31 
Conn.  146. 

635  Ghalnzburg  t.  H.  W.  Downs 
Co.,  165  Mass.  467,  52  Am.  St.  Rep. 
525;  Willoughby  v.  Comstock,  3 
Hill  (N.  Y.)  389. 

636  wnere  a  tooker  sold  stock 
purchased  by  him  for  a  customer, 
without  giving  notice  of  the  time 
and  place  of  sale,  but  afterwards, 
sent  the  customer  an  account  of  the 
sale,  crediting  him  with  the 
amount  realized,  and  the  customer 
promised  to  pay  the  balance  shown 
by  the  account  without  making 
any  objection  to  the  sale  or  want 
of  notice,  it  was  held  that  he 
waived  the  failure  to  give  the  no- 
tice of  the  sale,  and  could  not  after- 
wards object  on  that  ground.  Gil- 
lett  v.  Whiting,  141  N.  Y.  71,  38 
Am.  St.  Rep.  762. 

A  pledgor  of  stock  waives  defects 
in  a  notice  of  sale  by  the  pledgee, 
or  want  of  notice,  where  he  after- 
wards, as  an  officer  of  the  corpora- 
tion, transfers  the  stock  to  the  pur- 
chaser at  the  sale.  Downer  v. 
Whittier,  144  Mass.  448.  See,  also. 
Hill  v.  Finigan,  77  Cai.  267,  11  Am. 
St.  Rep.  279;  McDowell  v.  Chicago 
Steel  Works,  124  111.  491,  7  Am.  St. 
Rep.  381. 

637  Williams  v.  United  States 
Trust  Co.,  133  N.  Y.  660;  Bryson  v. 
Rayner,  25  Md.  424,  90  Am.  Dec.  69; 
Smith  V.  Lee,  84  Fed.  557. 


When  the  contract  under  which 
stock  is  pledged  gives  the  pledgee 
the  option  to  sell  either  at  public 
or  private  sale,  and  he  sells  at  pub- 
lic sale,  he  must  comply  with  the 
law  governing  public  sales  in  so 
far  as  publicity  is  concerned. 
Foote  V.  Utah  Commercial  &  Sav- 
ings Bank,  17  Utah,  283. 

638  Dykers  v.  Allen,  7  Hill  (N. 
Y.)  497,  42  Am.  Dec.  87;  Genet  v. 
Howland,  45  Barb.  (N.  Y.)  560; 
Wheeler  v.  Newbould,  16  N.  Y.  400; 
Ogden  V.  Lathrop,  65  N.  Y.  158; 
Diller  v.  Brubaker,  52  Pa.  St.  498, 
91  Am.  Dec.  177;  Conyngham's  Ap- 
peal, 57  Pa.  St.  474;  Jeanes'  Appeal, 
116  Pa.  St.  573,  2  Am.  St.  Rep.  624; 
Bryson  v.  Rayner,  25  Md.  424,  90 
Am.  Dec.  69.  Compare  Ex  parte 
Fisher,  20  S.  C.  179. 

The  fact  that  a  pledgee's  sale  of 
stock  was  attended  by  one  bidder 
only  does  not  render  it  invalid. 
Guinzburg  v.  H.  W.  Downs  Co.,  165 
Mass.  467,  52  Am.  St.  Rep.  525. 

639  Wicks  V.  Hatch,  62  N.  Y.  635. 

If  the  contract  requires  or  au- 
thorizes a  sale  at  the  board  of  brok- 
ers or  stock  exchange,  the  sale 
must  be  a  public  sale,  and  not  a 
private  sale  at  such  place.  Dykers 
V.  Allen,  7  Hill  {N.  Y.)  497,  42  Am. 
Dec.  87;  Wheeler  v.  Newbould,  16 
N.  Y.  400. 

6*0  Rankin  v.  MeCuHough,  12 
Barb.  (N.  Y.)  103;  Brass  v.  Worth. 
40   Barb.    (N.   Y.)    648.    Compare 
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Wten  a  pledgee  of  stock  sells  the  same  either  at  public  or  pri- 
vate sale,  he  cannot  himself  become  the  purchaser,  either  di- 
rectly or  indirectly,  without  the  consent  of  the  pledgor.®*^  If 
he  does  purchase,  he  is  not  guilty  of  a  conversion  so  long  as 
he  has  the  stock,®**  but  the  sale  is  voidable  at  the  option  of  the 
pledgor.  In  such  a  case,  the  pledgor  may  treat  the  sale  as  valid 
and  binding,***  or  he  may  treat  it  as  absolutely  void,  in  whidi 
event  it  will  be  the  same  as  if  no  sale  had  been  made.***  Thia 
rule  does  not  apply  to  a  judicial  sale  in  a  suit  to  foreclose.**® 

§  623.    Bights  and  remedies  of  pledgor  of  stock. 

The  rights  of  a  pledgor  of  stock  as  a  stockholder,  such  as  the 
right  to  dividends,  the  right  to  vote,  etc.,  are  elsewhere  consid- 

Bryson  v.  Rayner,  25  Md.  424,  90  Dalrymple,  25  Md.  242,  89  Am.  Dec. 

Am.  Dec.  69;  Maryland  Fire  Ins.  779;  Bryson  v.  Raynesr,  25  Md.  424, 

Co.  V.  Dalrymple,   25  Md.  242.  89  90  Am.  Dee.  69 ;  Manning  v.  Sliriv- 

Am.  Dec.  779.  er,   79  Md.  41;   Terry  v.  Birming- 

641  The  pledgor,  of  course,  may  ham  Nat.  Bank,  93  Ala.  599,  30  Am. 
consent,  and  authorize  the  pledgee  St.  Rep.  87;  Sharpe  v.  Birmingham 
to  purchase.  Manning  v.  Shriver,  Nat.  Bank,  87  Ala.  644;  Hill  v. 
79  Md.  41;  Chouteau  v.  Allen,  70  Finigan,  77  Cal.  267,  11  Am.  St. 
Mo  290;  Franklin  Nat.  Bank  v.  Rep.  279;  Greer  v.  Lafayette  Coun- 
Newcombe,  1  App.  Div.  (N.  Y.)  294.  *y  Bank,  128  Mo.  559   (where  the 

642  Bryan  v.  Baldwin,  52  N.  Y.  ?°/^  ^^'=^'"^A^''^^  *^1  1*°^1  ^^''°i" 
232;  First  Nat.  Bank  of  Kansas  l^^^'^^^.f  if  lf°  *  Y  ^^t ''^'"*' 
Pitv  V  Hall  22  Ann  Div  TN  Y  I  ^®®  before  the  sale) ;  Appleton  v. 
3^6^  Te^y  rBi^mi?ghVm  Nat  Turnbull,  84  Me.  72;  Minneapolis 
41  V  oo  A^o  Koo  9^  aEt^  Rf;r  Association  v.  Canfield,  121  U.  S. 
Bank,  93  Ala.  599,  30  Am.  St.  Rep.  395 .    Easton   v.   German-American 

*'•  Bank,  127  U.  S.  532;  Rush  v.  First 

643  Hibernia  Nat.  Bank  s  Appeal,  Nat.  Bank  of  Kansas  City  CC  C. 
47  La.  Ann.  643;  Hill  v.  Finigan,  a.)  71  Fed.  102;  Leahy  v.  Lobdell, 
77  CaL  267,  11  Am.  St.  Rep.  279;  Farwell  &  Co.  (O.  C.  A.)  80  Fed. 
and  cases  in  the  note  following.  665;     Hyams     v.     Bamberger,     10 

A  pledgor  loses  the  right  to  treat  Utah,  3. 

a  purchase  of  the  pledged  stock  by  a  purchase  of  pledged  stock  by 

the  pledgee  as  invalid  if  he  fails  to  the  pledgee,  without  the   consent 

exercise  his  option  within  a  rea-  of  the  pledgor,  is  merely  voidable, 

sonable  time  after  being  informed  and,  if  the  pledgor  repudiates  the 

of  the  purchase.    Hill  v.  Fmigan,  gale,  the  pledgee  is  entitled  to  hold 

77  Cat.  267,  11  Am.  St.  Hep.  279.  the     stock     under     the     original 

644  Bryan  v.  Baldwin,  52  N.  Y.  pledge,  and  is  liable  therefor  only 
232;  First  Nat.  Bank  of  Kansas  on  payment  of  the  debt,  or  on  a 
City  V.  Hall,  22  App.  Div.  (N.  Y.)  conversion  of  the  same  by  wrong- 
356;  Star  Fire  Ins.  Co.  v.  Palmer,  fully  parting  with  the  possession. 
41  N.  Y.  Super.  Ct.  267  (where  the  First  Nat.  Bank  v.  Rush,  85  Fed. 
pledgee  was  a  corporation,  and  the  539,  29  C.  C.  A.  333. 

stock  was  purchased  by  an  officer       s^s  Pewabic  Mining  Co.  v.  Mason, 
for  it);  Maryland  Fire  Ins.  Co.  v.   145  U.  S.  349. 
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ered.®*®  We  are  to  consider  here  his  rights  and  remedies  as 
pledgor  only,  and  particularly  as  between  himself  and  the 
pledgee.  They  are  substantially  the  same  as  in  the  case  of  a 
pledge  of  any  other  property,  and  therefore  works  and  authori- 
ties on  the  law  of  pledges  generally  must  be  consulted. 

(a)  Wrongful  disposal  of  stock  by  pledgee. — In  the  first  place, 
the  pledgor  of  stock  has  a  right  to  insist  that  the  pledgee  shall 
not  sell  the  stock  before  the  debt  for  which  it  is  pledged  has 
matured,  or  otherwise  dispose  of  it  in  a  way  not  authorized  by 
the  contract.  If  the  pledgee  does  so  without  authority,  he  is 
guilty  of  a  conversion  of  the  stock,  and  the  pledgor  may  main- 
tain trover  to  recover  the  damages  sustained,  or  he  may  waive 
the  tort  and  maintain  assumpsit,  or,  under  some  circumstances, 
he  may  be  entitled  to  sue  in  equity.®*^  The  fact  that  the  pledgee 
afterwards  purchases  other  stock  to  replace  that  wrongfully  sold 
does  not  relieve  him  from  liability.®*®  !N"or  is  he  relieved  from 
liability  by  the  fact  that  he  has  a  right  to  recall  sufficient  shares 
which  have  been  hypothecated  by  him.®*® 

In  the  absence  of  an  agreement  to  the  contrary,  where  a  per- 
son pledges  stock,  and  allows  the  sha:  js  to  go,  without  any  dis- 
tinguishing mark,  in  with  other  shares  belonging  to  him  or 
others  in  the  hands  of  the  pledgee,  the  pledgee  is  not  required 
to  keep  and  return  the  identical  shares  pledged,  but  it  is  enough 
if  he  has  at  all  times  under  his  control  the  requisite  number  of 
shares  of  the  same  stock,  ready  to  be  transferred  to  the  pledgor 
when  legally  demanded.®^"    It  is  otherwise,  however,  where  the 

646  Ante,  §  620.  pledge,  is  not  admissible.    Dykers 

0"  Allen  V.   Dykers,   3   Hill    (N.  v.  Allen,  7  Hill  (N.  Y.)  497,  42  Am 

Y.)    593;    Dykers  v.  Allen,   7  Hill  Dec.  87. 

(N.  Y.)   497,  42  Am.  Dee.  87;  Wil-  64s  Dykers  v.  Allen,   7  Hill    (N. 

son  V.  Little.  2  N.  Y.  443.  .^il  Am.  Y.)  497,  4-2  Am.  Dec.  87. 

Dec.  307;  Illinois  Nat.  Bank  v.  Bak-  649  Saltus  v.  Genin    3  Bosw    (N 

er,  128  111.  533;  Allen  V.Dubois,  117  Y.)  257. 

Mich.  115.  650  Nourse  v.  Prime,  4  Johns.  Ch. 

A   usage   of  brokers  holding   in  (N.  Y.)    490,  8  Am.  Dec.  606;   Al- 

pledge  stock  purchased  for  a  cus-  len  v.  Dykers,  3  Hill  (N.  Y.)  593; 

tomer  to  sell  or  hypothecate  the  Dykers  v.  Allen,  7  Hill  (N.  Y.)  497, 

same  at  pleasure,  and  to  return  an  42  Am.  Dec.  87;  Gilpin  v.  Howell, 

equal  number  of  shares  upon  pay-  5  Pa.  St.  41,  46  Am.  Dec.  720;  Hor- 
ment  of  the  amount  secured  by  the  ton  v.  Morgan,  6  Duer  (N.  Y.)  61, 
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stock  is  distinctive  in  its  character,  and  capable  of  being  dis- 
tinguished, or  where  a  mark  is  put  upon  it  with  a  view  to  its 
identification.®^^ 

A  pledgor  of  stock  also  has  a  right  to  insist  that  the  pledgee, 
if  he  sells  the  stock  on  maturity  of  the  debt,  shall  sell  in  ac- 
cordance with  the  law  governing  sales  of  pledged  property,  and 
in  accordance  with  any  special  terms  of  the  contract.  If  the 
pledgee  sells  without  a  necessary  demand  of  payment,  or  with- 
out notice  of  intention  to  sell,  and  of  the  time  and  place  of 
sale,  when  notice  is  not  waived,  or  if  he  sells  without  authority 
at  a  private  instead  of  a  public  sale,  he  is  guilty  of  a  conversion, 
and  the  pledgor  may  maintain  an  action  therefor.*^^ 

As  we  have  seen  in  a  former  section,  a_  pledgee,  unless  au- 
thorized, has  no  right  to  purchase,  directly  or  indirectly,  at 
his  own  sale,  but,  if  he  does  so,  he  is  not  guilty  of  a  conversion, 
so  long  as  he  has  the  stock.  The  sale  is  merely  voidable  at  the 
option  of  the  pledgor.®^* 

(b)  Negligence  or  misconduct  in  use  or  care  of  stock. — Since  a 
bailee  owes  a  duty  to  the  bailor  to  be  reasonably  careful  that  no 
harm  shall  come,  through  his  custody,  to  the  subject-matter  of 
the  bailment,  if  the  pledgee  of  stock  makes  use  of  the  influence 
and  control  which  the  stock  gives  him  in  the  management  of 
the  corporation  to  depreciate  the  value  of  the  stock  in  his  own 
interest,  or  if  he  is  guilty  of  other  negligence  or  misconduct  in 

19  N.  Y.  170,  75  Am.  Dee.  311;  Cas-  which  have  been  hypothecated  by- 
well  V.  Putnam,  120  N.  Y.  153;  him.  Saltus  v.  Genia,  3  Bosw.  (N 
Mayo  V.  Knowlton,  134  N.  Y.  250;  Y.)  257. 

Skiff   V.   Stoddard,    63   Conn.    198 ;  ssi  Gilpin  v.  Howell,  5  Pa.  St.  41, 

Price  V.  Gover,  40  Md.  102;  Boylan  45  Am.  Dec.  720;  Allen  v.  Dubois', 

V.  Huguet,  8  Nev.  345;    Atkins  v.  117  Mich.  115. 

Gamble,   42   Cal.   86,   10   Am.   Rep.  6=2  Wilson  v.  Little,  2  N.  Y.  443, 

282.     Compare,  however,  Allen  v.  51  Am.  Dec.  307;  Baker  v    Drake' 

Dubois,  117  Mich.  115.  66  N.  Y.  518,  23  Am.  Rep.  80;  Smith 

In    such    a   case,    however,    the  v.  Savin,  141  N.  Y.  315;   Fowle  v. 

pledgee  must  at  all  times  have  suffl-  Ward,  113  Mass.  548,  18  Am.  Rep! 

clent  shares  to   cover  the  pledge.  534;    Illinois  Nat.  Bank  v.  Bakeri 

Saltus  V.  Genin,  3  Bosw.    (N.  Y.)  128  111.  533;  Hempfling  v.  Burr,  59 

257;   Fay  v.  Gray,  124  Mass.  500;  Mich.  294;  Feige  v.  Burt,  118  Mich 

Taussig  V.  Hart,  58  N.  Y.  425.  243,  74  Am.  St.  Rep.  390;  and  other 

It  is  not  enough  that  he  has  a  cases  cited  in  notes  627,  638,  supra, 

right    to    recall    sufficient    shares  ossAnte,  §  622(b). 
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the  management  of  the  corporation,  whereby  the  pledgor  sna- 
tains  loss,  the  pledgor  may  maintain  an  action  against  him  for 
the  damages  sustained.®^* 

A  pledgee  of  stock  is  under  no  duty  to  protect  the  same 
against  forfeiture  or  sale  by  the  corporation  for  nonpayment  of 
calls  or  assessments  thereon,  for,  as  between  him  and  the  pledg- 
or, the  latter  is  bound  to  pay  assessments.®^^  It  may  be  other- 
wise, of  course,  by  special  agreement. 

(c)  Eig^t  of  pledgor  to  redeem. — ^When  the  debt  for  which 
stock  is  pledged  as  collateral  security  becomes  due,  the  pledgor 
has  a  right  to  redeem  the  stock  by  payment.  A  valid  tender  of 
the  amount  due  releases  the  pledge,  whether  the  pledgee  ac- 
cepts it  or  not.®^*  If  the  pledgee  wrongfully  refuses  to  return 
the  stock  after  payment  or  tender,  he  is  guilty  of  a  conversion, 
and  also  of  a  breach  of  contract,  and  the  pledgor  may  maintain 
trover,  or  he  may  waive  the  tort,  and  maintain  assumpsit.^'^ 

When  the  pledgor  of  stock  has  assigned  the  same,  the  as- 
signee may  tender  the  amount  of  the  debt  when  due,  and  may 
maintain  trover  for  conversion  if  the  pledgee  refuses  to  deliver 
the  stock.*^® 

A  pledgor  of  stock  has  no  right  to  the  return  of  any  part 
thereof  until  the  whole  amount  of  the  debt  for  which  it  was 
pledged  is  paid,  unless  there  is  some  agreement  to  the  contrary ; 
but  it  is  competent,  of  course,  for  the  parties  to  agree  that  part 
of  the  stock  may  be  withdrawn  as  part  payments  are  made.®^* 

It  has  been  said  in  some  of  the  cases  that,  where  no  time  for 
redemption  of  property  pledged  has  been  fixed  by  the  parties, 

654  Ritchie  V.  McMuUen  (C.  C.  11  Colo.  App.  447,  and  eases  in  the 
A.)  79  Fed.  522.     But  compare  Hig-  note  following. 

gins    V.    Lansingh,    154    111.    301;  es?  pranklin   Bank  of  Baltimore 

Dunham  v.    Boyd,    64   Conn.    397;  v.    Harris,    77    Md.    4i2a;     Lough- 

Zellerbach  v.  AUenberg,  99  CaL  57.  borough  v.  McNevin,  74  Cal.  250,  5 

655  Southwestern  Railroad  Bank  ^™-  S^.  Rep  435;  Kullman  y. 
v.  Douglas,  2  Speers  (S.  C.)  329.  greenebaum,  92  Cal.  403,  27  Am.  St. 

Kep.  it>u. 

656  Loughborough  v.  McNevin,  74       eos  Loughborough  v.  McNevin,  74 
Cal.    250,    5    Am.    St.    Repi    4a5;    Cal.  250,  5  Am.  St.  Rep.  4S5. 
Hyams  v.  Bamberger,  10  Utah.  3;        osa  First  Nat.  Bank  of  Indianapo- 
Tom  Boy  Gold  Mines  Co.  v.  Green,   lis  v.  Root,  107  Ind.  224. 
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the  pledgor  has  his  lifetime  within  which  to  redeem,  but  the 
weight  of  authority  is  to  the  contrary.  Although  the  statute 
of  limitations  does  not  run  against  the  pledgor's  right  to  re^ 
deem,  yet  when  a  pledgor  sues  in  equity  to  redeem,, the  doctrine 
of  laches  will  -apply,  and  the  court  will  deny  him  relief  where 
the  circumstances  are  such  as  to  render  his  demand  stale.  This 
principle  applies  with  peculiar  force  to  a  pledgee  of  stocks  which 
are  liable  to  great  fluctuations  in  value.^*"  The  pledgor's  right 
to  maintain  a  suit  to  redeem  is  not  barred  by  delay  so  long  as 
the  debt  for  which  the  stock  is  pledged  is  not  barred.®^' 

Prior  to  the  satisfaction  of  the  debt  for  which  stock  has  been 
pledged,  or  discharge  of  the  lien  in  some  other  way,  the  pledgee 
cannot  assert  that  he  holds  the  stock  adversely,  and  thereby  ac- 
quire title  under  the  statute  of  limitations. ^^^ 

(d)  Actions  by  pledgor — Damages — Remedy  in  equity. — If  the 
pledgee  of  stock  wrongfully  sells  or  otherwise  disposes  of  the 
same  before  the  debt  is  due,  or  if  he  sells  the  same  after  ma- 
turity of  the  debt  without  necessary  demand  or  notice,  or  at 
a  private  sale,  when  such  a  sale  is  not  authorized,  he  is  guilty, 
as  we  have  seen,  of  a  conversion  of  the  stock,  and  also  of  a 
breach  of  the  contract  of  bailment,  and  the  pledgor  may  main- 
tain an  action  of  trover,  or  he  may  waive  the  tort  and  maintain 
assumpsit  J  and  the  same  is  true  when  the  pledgee  wrongfully 

880  Gilmer  v.  Morris,  80  Ala.  78;  mer  v.  Morris,  35  Fed.  862,  43  Fed. 

60  Am.  Rep.  85.    In  this  case,  stock  456,  46  Fed.  333. 

was    pledged    in     1871,     and    the  gee,  also,  Waterman  v.  Brown,  31 

pledgee  advanced  money  on  it  from  pa.   St.  161;   Roberts  v.  Sykes,  30 

time  to  time,  while  its  value  flue-  Barb.    (N.   Y.)    173;    Merriman   v. 

tuated  from  twenty  cents  on  the  childs,  93  Mo.  131;  Child  v.  Hugg, 

dollar  up,  but  never  more  than  the  41  cal.  519;  Greene  v.  Dispeau,  14 

amount    advanced.     In     1881     the  r.  j.  575. 

pledgee  sold  the  stock  for  less  than       ri^^„'„  rir.!^,^^'^    a« „i    /t>„  \ 

the  amount  advanced,  and  in  1884  ,  o'^.TPfni  n       ^       ^^        ^   ^ 

the  pledgor  sued  in  equity  to  re- 

deem,  and  to  hold  the  pledgee  for  "^^  Hlggins  v.  Lansingh,  154  111. 

the  value  of  the  stock,  which  had  301.    And  see  Gilmer  v.  Morris,  46 

greatly  appreciated  since  the  sale.  ^^^-  333. 

It  was  held  that  the  bill  should  be  862  Cross  v.  Eureka  Lake  &  Yuba 

dismissed  on  account  of  the  stale-  Canal  Co.,  73  Cal.  802,  2  Am.  St. 

ness  of  the  demand.    Compare  Gil-  Rep.  808. 
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refuses  to  deliver  the  stock  to  the  pledgor  after  payment  of  the 
debt,  or  after  a  valid  tender  of  the  full  amount  due.'*^ 

By  the  weight  of  authority,  payment  or  tender  of  the  amount 
due  is  not  necessary  to  entitle  the  pledgor  of  stock  to  maintain 
trover  or  assumpsit  against  the  pledgee  for  conversion,  where 
the  action  is  based  upon  a  wrongful  sale  of  the  stock  by  the 
pledgee.*®*  But  a  tender  is  necessary  to  entitle  the  pledgor  to 
maintain  trover  or  assumpsit,  where  the  action  is  based  upon 
the  pledgee's  refusal  to  deliver  the  stock  to  the  pledgor,  unless 
the  lien  created  by  the  pledge  has  been  otherwise  discharged.®®" 

By  the  weight  of  authority,  except  under  special  circum- 
stances, the  measure  of  the  pledgor's  damages  for  the  conversion 
of  stock  by  the  pledgee  is  the  value  of  stock  at  the  time  of  the 
conversion,  or  within  a  reasonable  time  after  the  pledgor's 
knowledge  of  the  conversion,  in  which  he  might  have  replaced 
the  stock  by  purchasing  other  shares,  less  the  amount  due  the 
pledgee,  with  interest.®*® 


663  Allen  V.  Dykers,  3  Hill  (N. 
Y.)  593;  Dykers  v.  Allen,  7  Hill 
(N.  Y.)  497,  42  Am.  Dec.  87;  Wil- 
son V.  Little,  2  N.  Y.  443,  51  Am. 
Dec.  307;  Baker  v.  Drake,  66  N.  Y. 
518,  23  Am.  Rep.  80;  Smith  v.  Hall, 
67  N.  Y.  48;  Smith  v.  Savin,  141 
N.  Y.  315;  Sharpe  v.  Birmingham 
Nat.  Bank,  87  Ala.  644;  Stevens  v. 
Hurlbut  Bank,  31  Conn.  146;  Fletch- 
er V.  Dickinson,  7  Allen  (Mass.)  23; 
Fowle  V.  "Ward,  113  Mass.  548,  18 
Am.  Rep.  534;  Fisher  v.  Brown, 
104  Mass.  259,  6  Am.  Rep.  235; 
Cumnock  v.  Newhuryport  Savings 
Inst,  142  Mass.  342,  56  Am.  Rep. 
679;  Humpfling  v.  Burr,  59  Mich. 
294;  Feige  v.  Burt,  118  Mich.  243, 
74  Am.  St.  Rep.  390;  Illinois  Nat. 
Bank  v.  Baker,  128  111.  533;  Frank- 
lin Bank  of  Baltimore  v.  Harris,  77 
Md.423;  Loughborough  v.  McNevin, 
74  Cal.  250,  5  Am.  St.  Rep.  435; 
Kullman  v.  Greenebaum,  92  Cal. 
403,  27  Am.  St.  Rep.  150;  Neiler  v. 
Kelley,  69  Pa.  St.  408;  Work  v. 
Bennett,  70  Pa.  St.  484. 

664  Allen  V.  Dykers,  3  Hill  (N. 
Y.)    593,   Dykers  v.  Allen,   7  Hill, 


497,  42  Am.  Dec.  87;  Wilson  v.  Lit- 
tle, 2  N.  Y.  443,  51  Am.  Dec.  307; 
Lewis  V.  Graham,  4  Abb.  Pr.  (N. 
Y.)  106;  New  York,  Lake  Erie  & 
W.  R.  Co.  V.  Davies,  38  Hun  (N.  Y.) 
477;  Feige  v.  Burt,  118  Mich.  243, 
74  Am.  St.  Rep.  390;  Neiler  v.  Kel- 
ley, 69  Pa.  St.  403;  Work  v.  Ben- 
nett, 70  Pa.  St.  484;  Rush  v.  First 
Nat.  Bank  of  Kansas  City  (C.  C. 
A.)  71  Fed.  102.  Compare  the  dic- 
tum in  Cumnock  v.  Newhuryport 
Savings  Inst.,  142  Mass.  342,  56 
Am.  Rep.  679. 

666  Cumnock  v.  Newhuryport  Sav- 
ings Inst.,  142  Mass.  342,  56  Am. 
Rep.  679. 

666  Franklin  Bank  of  Baltimore 
V.  Harris,  77  Md.  423;  Wilson  v. 
Little,  2  N.  Y.  443,  51  Am.  Dec. 
307;  Fowle  v.  Ward,  113  Mass.  548, 
18  Am.  Rep.  534 ;  Work  v.  Bennett, 
70  Pa.  St.  484;  Robinson  v.  Hurley, 
11  Iowa,  410,  79  Am.  Dec.  497. 
Compare  Terry  v.  Birmingham 
Nat.  Bank,  93  Ala.  599,  30  Am.  St. 
Rep.  87.  And  see  ante,  §  379(c), 
and  cases  there  cited. 

The  damages  which  a  pledgor  of 
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In  an  action  by  a  pledgor  of  stock  against  the  pledgee  for  con- 
version, the  pledgee  may  counterclaim  for  the  amount  of  the 
debt,  if  it  has  not  been  paid.*®^ 

The  pledgor  may  ratify  a  wrongful  sale  by  the  pledgee,  and 
maintain  assumpsit  to  recover  the  proceeds,  less  the  amount,  if 
any,  due  the  pledgee.®®* 

Unless  there  is  some  special  ground  of  equitable  jurisdiction, 
a  pledgor  of  stock  cannot  maintain  a  bill  in  equity  against  the 
pledgee  to  recover  damages  for  conversion  of  the  stock,  or  to 
compel  him  to  replace  the  same,  nor,  according  to  the  weight 
of  authority,  to  redeem,  for,  as  a  rule,  there  is  an  adequate 
remedy  at  law  by  an  action  of  trover  or  assumpsit  for  damages, 
or  by  replevin  or  detinue  to  recover  the  certificate.*®^     But  a 


stock  is  entitled  to  recover  for  con- 
version thereof  by  the  pledgee  are 
limited  to  the  loss  actually  sus- 
tained by  him.  Therefore  it  has 
been  held  that,  in  determining  the 
damages  for  conversion  of  stock 
by  a  pledgee,  who  used  it  to  ac- 
quire stock  in  a  new  corporation 
reorganized  from  the  old  one,  not 
only  the  money  which  the  pledgor 
would  have  been  required  to  pay 
in  addition  to  the  use  of  his  stock, 
to  get  into  the  new  corporation, 
but  also  interest  thereon  from  the 
time  of  the  conversion  to  the  time 
the  new  stock  acquired  its  highest 
market  price  (within  a  reasonable 
time  for  the  pledgor  to  replace  it) , 
should  be  deducted.  Griggs  v. 
Day,  158  N.  Y.  1,  reversing  21  App. 
Div.  442. 

Where  the  pledgee  of  stock,  act- 
ing in  good  faith,  converts  it,  it  is 
the  duty  of  the  owner  to  replace  it 
within  a  reasonable  time  after 
knowledge  of  the  conversion,  and 
the  measure  of  his  damages  is  the 
highest  market  price  for  which 
such  stock  sells  during  such  rea- 
sonable time.  Griggs  v.  Day,  158 
N.  Y.  1,  reversing  21  App.  Div.  442. 

And  It  has  been  held  that,  where 
the  facts  in  regard  to  the  conver- 
sion are  undisputed,  what  Is  a  rea- 
sonable time  after  notice  for  the 


owner  to  replace  the  stock  is  a 
question  of  law  for  the  court 
Griggs  V.  Day,  158  N.  Y.  1,  revers- 
ing 21  App.  Div.  442.  In  this  case 
it  was  held  that  four  years  was 
more  than  a  reasonable  time. 

A  broker,  by  selling  stocks  of  his 
customer  without  notice  of  the 
sale,  does  not  thereby,  as  a  matter 
of  law,  extinguish  all  claim  against 
the  customer  for  advances  made, 
but  the  customer  is  entitled  to  be 
allowed  as  damages  the  difference 
between  the  price  for  which  the 
stock  was  sold,  and  for  which  he 
received  credit,  and  Its  market 
price  then  or  within  such  reason- 
able time  after  a  notice  of  sale  as 
would  have  enabled  him  to  replace 
the  stock  in  case  the  market  price 
exceeded  the  price  realized.  Minor 
V.  Beveridge,  141  N.  Y.  399,  38  Am. 
St.  Rep.  804,  citing  cases,  and  dis- 
tinguishing Gillett  V.  Whiting,  120 
N.  Y.  402. 

667  Van  Schaick  v.  Ramsey,  90 
Hun  (N.  Y.)  550. 

668  See  Atkins  v.  Gamble,  42  Cal. 
86,  10  Am.  Rep.  282. 

660  Kemp  V.  Westbrook,  1  Ves. 
Sr.  278;  Bryson  v.  Rayner,  25  Md. 
424,  90  Am.  Dec.  69;  Henry  v. 
Travelers'  Ins.  Co.,  45  Fed.  299; 
Lacombe  v.  Forstall's  Sons,  123  U. 
S.  562;  Roland  v.  Lancaster  County 
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bill  in  equity  to  redeem  may  be  maintained  where  the  circum- 
stances are  such  that  the  remedy  at  law  is  inadequate,  or  where 
some  special  ground  of  equitable  jurisdiction  exists,  as  where 
an  accounting  is  necessary,  or  where  the  pledgor,  under  the  cir- 
cumstances, is  entitled  to  an  injunction  against  a  transfer  by 
the  pledgee,  or  where  a  discovery  is  sought,  or  where  there  has 
been  a  transfer  of  the  stock  on  the  books  of  the  corporation,  and 
the  pledgee  is  insolvent,  or  the  pledgor  wishes  to  recover  the 
possession  of  the  stock  itself,  and  perhaps  in  other  cases.®  ^^ 

If  the  stock  is  transferred  by  the  pledgee  without  authority 
to  one  who  is  not  in  the  position  of  a  bona  fide  holder,  the 
pledgor  may  maintain  an  action  against  the  latter.* 

§  624.    Mortgage  of  shares  of  stock. 

Shares  of  stock  in  a  corporation  may  be  mortgaged,®^^  al- 
though it  is  not  often  done.  And  they  may  be  mortgaged,  as 
between  the  parties,  and  as  against  third  persons  with  notice, 
without  any  transfer  of  the  certificates.®'^^  But  a  mortgage  of 
shares  without  a  transfer  of  the  certificate  or  a  transfer  on 
the  books  of  the  corporation,  although  recorded,  will  not  be 
good  as  against  the  corporation,  if  it  has  no  notice  thereof,  or 

Nat.  Bank,  135  Pa.  St.  598;  Hinck-  C  A.)  55  Fed.  356;  Krouse  v. 
ley  V.  Pfister,  83  Wis.  64;  Nelson  v.  Woodward,  110  Cal.  638. 
Owen,  113  Ala.  372;  Angus  v.  Rob-  *  See  ante,  §  593  et  seq. 
inson's  Adm'r,  62  Vt.  60;  Doak  v.  A  pledge  of  stock  as  collateral 
Bank  of  State,  6  Ired.  (N.  C.)  309;  does  not  divest  the  title  of  the 
Genet  v.  Howland,  45  Barb.  (N.  pledgor,  and  therefore,  in  a  suit  by 
Y.)  560.  Contra,  Colburn  v.  Riley,  him  to  compel  a  transfer  to  him 
11  Colo.  App.  184.  from  one  who  is  alleged  to  have 

obtained    it    from  the  pledgee  by 

870  Bryson  v.  Rayner,  25  Md.  424,    false  representations,  it  is  not  nec- 

90  Am.  Dec.  69;   Nelson  v.  Owen,    essary  to  aver  or  prove  that  the 

113  Ala.  372;   Bartlett  v.  Johnson,    debt  has  been  paid.    Smith  v.  Lee, 

9    Allen     (Mass.)     530;    Fowle    v.    77  Fed.  779. 

Ward,  113  Mass.  548,  18  Am.  Rep.  oti  Gilmer  v.  Morris,  80  Ala.  78, 
534;  Hasbrouck  v.  Vandervoort,  4  60  Am.  Rep.  85;  Campbell  v.  Wood- 
Sandf.  (N.  Y.)  74;  Adams  v.  Ball,  stock  Iron  Co.,  83  Ala.  351;  Toler  v. 
24  App.  Div.  (N.  Y.)  69;  Higgins  v.  East  Tennessee,  Virginia  &  G.  Ry. 
Lansingh,  154  111.  301;  Conyng-  Co.,  67  Fed.  168;  Tregear  v. 
ham's  Appeal,  57  Pa.  St.  474;  Blood  Etiwanda  Water  Co.,  76  Cal.  537. 
V.  Brie  Dime  Savings  &  Loan  Co.,  672  Jones,  Pledges,  §  153 ;  Camp- 
164  Pa.  St.  95;  Thielens  v.  Dialogue  bell  v.  Woodstock  Iron  Co.,  83  Ala. 
(N.  J.  Ch.)  19  Atl.  970;  Hower  v.  351;  Tregear  v.  Etiwanda  Water 
Weiss  Malting  &  Elevator  Co.  (C.    Co.,  76  Cal.  537. 
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as  against  a  bo7ia  fide  purchaser  or  pledgee  of  the  certificate,^^' 
or,  according  to  a  late  Tennessee  case,  as  against  a  creditor  of 
the  mortgagor  attaching  the  shares  without  actual  notice.®'^* 

IX.  Liability  op  Indoeskr  of  Certificate  of  Stock. 
§  625.  In  general. — ^It  has  been  held  that,  where  a  person  sells 
and  transfers  a  certificate  of  stock  by  an  assignment  and  delivery 
in  blank,  there  is  an  implied  warranty  of  its  genuineness,  not  only 
in  favor  of  the  immediate  purchaser,  but  also  in  favor  of  subse- 
quent bona  fide  purchasers. 

We  have  seen  in  a  former  section  that  one  who  sells  and 
transfers  a  certificate  of  stock  impliedly  warrants  that  it  is  gen- 
uine, and  if  it  is  not  genuine,  he  will  be  liable  to  the  purchaser 
for  breach  of  the  warranty.®''^  In  a  federal  case.  Judge  Shep- 
ley  went  further  than  this,  and  held  that  one  who  indorses  an 
assignment  in  blank  and  power  to  transfer  on  the  books  of  the 
corporation  upon  a  certificate  of  stock,  and  delivers  the  same  to 
a  purchaser,  not  only  warrants  the  genuineness  of  the  cer- 
tificate as  between  himself  and  his  vendee,  but  also  as  between 
himself  and  a  hona  fide  purchaser  from  the  vendee,  or  any  sub- 
sequent bona  fide  purchaser,  and  that  such  purchasers  may  hold 
him  liable  if  the  certificate  turns  out  not  to  be  genuine.®^®  The 
soundness  of  this  decision,  however,  is  very  doubtful. 

673  Jones,  Pledges,  §  153a;  Spald-       «76  See  ante,  §  613. 

ing  V.  Paine's  Adm'r,  81  Ky.  416.  ^'s  Matthews     v.     Massachusetts 

674  Gates  V.  Baxter,  97  Tenn.  443.  Nat.  Bank,  Holmes,  396,  Fed.  Gas. 
But  see  Manns  v.  Brookville  Nat.    No.  9,286. 

Bank,  73  Ind.  243. 
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CHAPTEE  XXIV. 

MANAGEMENT  OF  CORPORATIONS. 

I.    Control  op  a  Cobporation  bt  the  Stockholdebs  wt  Mbmbebs; 
Power  of  the  Majority. 

§  626.    In  general. 

627.  Powers  of  stockholders  or  members. 

628.  Power  of  the   majority  In  the  management  of  the  cor- 

poration. 

629.  Alienation  of  property  and  winding  up  of  corporation. 

630.  Alterations  in  corporation  or  charter  authorized  by  charter. 

631.  Alteration  or  amendment   of   charters  when   mot  author- 

ized thereby. 

632.  Ratification  and  estoppel. 

II.    Dealings  between  a  Corporation  and  Its  Stockhoumbb. 

I  633.     In  general. 

634.  Stockholders  may  deal  with  the  corporation. 

635.  Frauds  upon  other  stockholders. 

III.    By-Laws. 

§  636.  In  general. 

637.  Power  of  corporation  to  make  by-laws. 

638.  Limitations  upon  the  power. 

639.  Validity  of  particular  by-laws. 

640.  Alteration,  repeal,  and  waiver  of  by-laws. 

641.  Adoption  and  proof  of  by-laws. 

642.  Effect  of  by-laws  upon  stockholders  or  members — Consent. 

643.  Effect  of  by-laws  with  respect  to  third  persons. 

IV.    Corporate  Meetings  and  Elections. 

§  644.  In  general. 

645.  Necessity  for  formal  meetings  of  stockholders  or  members. 

646.  Calling  of  corporate  meetings. 

647.  Notice  of  corporate  meetings. 

648.  Time  and  place  of  holding  corporate  meetings. 

649.  Conduct  of  corporate  meetings  and  elections. 

650.  Records  and  minutes  of  meetings. 
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651.    Jurisdiction  of  the  courts  and  judicial  proceedings  as  to 
meetings,  elections,  and  voting. 

V.    Th»  Right  to  Vote;   Ageeements  Affecting  Voting  Powbb; 
I11.EGAL  Voting  or  Rejection  of  Votes. 

I  652.  In  general. 

653.  Persons  entitled  to  vote. 

654.  Number  of  votes. 

655.  Cumulative  voting. 

656.  Proxies  or  powers  of  attorney  to  vote  shares. 

657.  Agreements  affecting  the  right  to  vote — ^Voting  trusts. 

658.  Effect  of  illegal  votes  or  rejection  of  votes. 

VI.    Election,  Appointment,  and  Quaufications  op  Officebs  and 
Agents. 

I  659.    In  general. 

660.  Power  to  elect  and  appoint  ofBcers,  and  mode  of  election 

or  appointment. 

661.  Qualifications  of  ofiicers. 

662.  De  facto  officers. 

663.  Appointment  of  agents  generally. 

VII.    Tekube  of  Officers;  Removal  and  Resignation;  Jubisdiotion 
OF  Courts  and  Procedure. 

{  664.  In  general. 

665.  Tenure  In  general. 

666.  Removal  of  officers  by  the  corporation. 

667.  Resignation  of  officers — Failure  to  act. 

668.  Remedies  to  determine  the  title  to  office,  or  to  remove 

or  seat  officers. 

669.  Who  may  question  the  title  to  office — Estoppel. 

VIII.    Salary  or  Other  Compensation  of  Officers. 

S  670.     In  general. 

671.  Right  to  compensation  in  the  absence  of  express  provi- 

sion or  agreement. 

672.  Express  agreements  and  provisions  in  charter,  statute,  or 

by-laws. 

673.  Compensation  for  past  services. 

674.  Conduct  or  circumstances  defeating  right  to  salary  agreed 

or  provided  for. 

675.  Right  to  compensation  as  affected  by  illegality  of  elec- 

tion or  appointment. 
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IX.    How  Directors  must  Act;  Directors'  Meetings. 

§  676.  In  general. 

677.  Necessity  for  action  of  directors  as  a  board — Meetings. 

678.  Time  of  meeting — Special  meetings — ^Adjournments. 

679.  Place  of  meeting. 

680.  Calling  of  meetings  and  notice. 

681.  Conduct  of  meetings,  quorum,   and  number   necessary  to 

decide. 

682.  Effect  of  irregularity  or  illegality — ^Presumptions. 

683.  Records  and  minutes. 

X.    Power  of  Corporations  to  Act  Through  Agents,  and  Extent 
OP  Authority  in  General. 

§  684.  In  general. 

685.  Restrictions  or  provisions  in  the  charter  or  by-laws. 

686.  How  agents  must  act. 

687.  Ultra  vires  acts. 

688.  Acts   through    officers   and    agents    as    a    delegation   of 

power. 

XI.    PowTSKS  OP  the  Directors  or  Trustees. 

§  689.    In  general. 

690.  Individual  directors  not  agents. 

691.  Powers  of  the  directors  extend  to  all  matters  within  the 

powers  and  regular  business  of  the  corporation. 

692.  Powers  of  the  directors  do  not  include  changes  in  the  cor- 

poration, or  matters  not  within  its  regular  business. 

693.  Excess  of  corporate  powers.  ■ 

694.  Control  of  directors  or  trustees  by  stockholders  or  mem- 

bers. 

695.  Ratification  by  stockholders  of  unauthorized  acts — Dele- 

gation of  powers  by  directors. 

696.  Requirem'ent  of  consent  of  stockholders. 

XII.    Powers  op  Other  Oppicers  and  Agents  than  the  Dibectobs  ob 

Trustees. 

§  697.  In  general. 

698.  Stockholders  or  members  as  agents. 

699.  Powers  of  special  agents. 

700.  Powers  of  managing  officers  or  agents — Gleneral  manager, 

general  agents,  and  superintendents. 

701.  Powers  of  the  president. 

702.  Powers  of  the  vice  president. 

703.  Powers  of  the  treasurer. 

704.  Powers  of  the  secretary. 
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705.  Powers  of  cashiers. 

706.  Powers  of  general  solicitor  or  counsel,  and  of  attorneys. 

XIII.    Apparent  Authoriiy  of  Officebs  and  Agents,  and  Estoppel 

OF  THE  COEPOEATION  AND  OP  OtHEBS. 

§  707.     In  general. 

708.  Estoppel  of  corporation  to  deny  authority  of  officer  or 

agent  in  general. 

709.  Liability  on  negotiable  paper. 

710.  Acts  without  the  knowledge  of  the  corporation. 

711.  Actual  and  constructive  notice  of  want  of  authority,  and 

necessity  for  prejudice. 

712.  Ultra  vires  acts. 

713.  Estoppel  of  others  than  the  corporation. 

XIV.    Ratification  of  Unauthoeized  Acts. 
§  714.     In  general. 

715.  Power  to  ratify  acts,  and  effect  of  ratification. 

716.  What  constitutes  a  ratification — Mode  of  ratification. 

717.  Knowledge  as  an  element  of  ratification. 

XV.     Notice  to  or  Knowledge  of  Officers  or  Agents  as  Notice  to 
OK  Knowledge  op  Corporation. 

§  718.     In  general. 

719.  Notice  to  officers  or  agents  as  notice  to  the  corporation. 

720.  Knowledge    of   officers    or    agents    as    knowledge    of   the 

corporation. 

721.  Notice  to  or  knowledge  of  directors. 

722.  Time  of  acquiring  or  possessing  knowledge. 

723.  Knowledge  of  officer  dealing  with  the  corporation,  or  other^ 

wise  interested  adversely. 

724.  Notice  to  or  knowledge  of  promoters,  corporators,  or  stock- 

holders. 

XVI.    Admissions,  Declarations,  and  Representations  of  Officers 
AND  Agents. 

§  725.  In  general. 

726.  Application  of  rules. 

727.  Statements  as  to  past  events. 

728.  Particular  officers  or  agents. 

729.  Stockholders  or  members. 

730.  Effect  of  officer's  declaration  as  against  stockholders. 

XVII.    Delegation  op  Authoeity  by  Dikectobs  and  Other  Oppicers  or 
Agents. 

§  731.    In  general. 
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732.  Delegation  of  authority  by  directors  or  trustees. 

733.  Delegation  of  authority  by  subordinate  ofBcers  and  agents. 

XVIII.    Liability  of  a  Cobpobation  fob  the  Tobts  of  Its  Officebs, 
Agents,  and  Servants. 

§  734.    In  general. 

735.  The  liability  is  substantially  the  same  as  that  ot  a  natural 

person. 

736.  Torts  expressly  authorized  or  directed. 

737.  Unauthorized  torts  in  the  course  of  employment  for  the 

benefit  of  the  corporation. 

738.  Unauthorized  torts  not  committed  in  the  course  of  em- 

ployment. 

739.  Unauthorized  fraud  in  the  apparent  course  of  employment, 

but  not  for  the  benefit  of  the  corporation. 

740.  Unauthorized  torts  involving  a  breach  of  duty  owed  by 

the  corporation. 

741.  Liability  by  reason  of  ratification. 

742.  Torts  in  ultra  vires  business  or  transaction. 

XIX.    Peesonal  Liability  op  Officeks  and  Agents. 

§  743.     In  general. 

744.  Liability  on  or  by  reason  of  contracts. 

745.  Liability  for  torts. 

XX.    Liability  of  Officers  foe  Mismanagement. 

§  746.     In  general. 

747.  The  relation  between  a  corporation  and  its  directora  and 

other  officers. 

748.  The  general  rule  as  to  the  liability  of  officers  for  mis- 

mangement. 

749.  Degree  of  care  and  diligence  required. 

750.  Mistakes  and  errors  of  judgment,  etc. 

751.  Liability  for  acts  or  neglect  of  other  officers  or  persons. 

752.  The  question  of  knowledge. 

753.  The  resulting  damage  to  the  corporation. 

754.  Ultra  vires  acts  authorized  or  acquiesced  In  by  the  cor- 

poration. 

755.  Remedies  against  officers  of  corporations  for  mismanage- 

ment. 

756.  Action  by  the  attorney  general. 

XXI.    Dealings  between  a  Coeporation  and  the  Dibectobb  ob  Otheb 
Officebs,  and  Peesonal  Inteeest  in  Transactions. 

§  757.    In  general. 
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758.    Deriving  secret  profit  or  advantage  in  violation  of  duty  to 

the  corporation. 
>5&.    Dealings  by  officers  with  themselves  as  individuals. 

76d.  Personal  interest  of  officers  in  transactions  in  which  they 
represent  the  corporation. 

781.  Dealings  between  a  director  or  other  officer  and  the  cor- 
poration, when  it  is  represented  Jjy  other  directors  or 
officers. 

762.  Purchase  of  claims  against  the  corporation. 

763.  Execution,  attachment,  and  foreclosure — Purchase  of  prop- 

erty at  execution  or  judicial  sale. 

764.  Consent  or  ratification  by  stockholders,  and  estoppel  or 

laches. 
766.    Return  of  consideration — Liability  for  benefits  received. 

766.    Statutory  prohibitions. 

I.      CONTBOLOF  A  COEPOBATION  BY  THE  STOCKHOLDERS  OK  MEMBERS;   POWKB 

or  THE  Majority. 

§  626.  In  general. — Unless  the  management  of  a  corporation 
is  vested  in  others  by  the  charter  or  general  law,  it  is  vested 
in  the  stockholders  or  members,  and  is  subject  to  their  control; 
bnt  it  is  otherwise  if  the  charter  or  general  law  vests  the  same 
in  the  board  of  directors  or  trustees. 

As  a  rule,  however,  the  stockholders  or  members  of  a  corpora- 
tion, merely  as  such,  do  not  represent  it,  and  have  no  more  power 
to  act  for  or  bind  it  than  mere  strangers,  except  when  they  act 
collectively  as  the  corporation,  and  at  a  meeting  legally  called 
and  conducted.  But  under  some  circumstances  their  acts  may 
be  given  effect  in  equity  and  even  at  law  as  the  acts  of  the  cor- 
poration. 

When  the  management  of  the  corporation  is  vested  in  the 
stockholders  or  members,  the  majority  have  the  power  to  control 
and  bind  the  minority,  by  vote  at  a  legal  meeting,  in*any  mat- 
ter which  is  within  the  powers  conferred  upon  the  corporation 
by  its  charter,  provided  they  act  in  good  faith,  and  in  the  inter- 
est of  the  corporation ;  but  it  is  otherwise  if  the  majority  exceed 
the  powers  conferred  upon  the  corporation,  or  if  they  act  fraudu- 
lently or  oppressively,  or  if  they  violate  contract  rights  of  the 
minority. 

A  majority  of  the  stockholders  of  a  corporation  may  dispose 
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of  all  its  property  by  sale  or  lease,  wind  up  its  affairs,  and  aban- 
don its  business,  if  the  condition  of  the  corporation  is  such  that 
it  cannot  profitably  continue  its  business,  and  such  a  step  is 
for  the  best  interests  of  the  stockholders,  but  not  otherwise. 

A  majority  of  the  stockholders  of  a  corporation  may  make 
any  alteration  in  the  constitution  or  powers  of  the  corporation 
which  is  authorized  by  its  charter. 

There  is  a  conflict  of  opinion  as  to  the  power  of  the  majority 
of  the  stockholders  of  a  corporation  to  accept  an  act  altering 
or  amending  its  charter,  against  the  dissent  of  the  majority,  but 
the  better  opinion  is  in  support  of  the  following  propositions: 

(1)  The  majority  may  bind  the  minority  by  accepting  an  al- 
teration or  amendment  which  does  not  radically  or  fundamentally 
change  the  character  or  objects  of  the  corporation,  but  is  merely 
in  furtherance  of  the  objects  for  which  the  corporation  was 
created. 

(2)  The  majority  cannot  bind  the  minority  by  accepting  an 
alteration  or  amendment  which  will  operate  as  a  radical  or 
fundamental  change  in  the  character  or  objects  of  the  corpora- 
tion, however  beneficial  it  may  be  to  the  corporation. 

(3)  Although  some  of  the  cases  are  to  the  contrary,  the  better 
opinion  is  that  the  power  of  the  majority  of  a  corporation  to 
bind  the  minority  by  accepting  an  act  altering  or  amending  the 
charter  is  not  in  any  way  affected  by  the  fact  that  the  state 
has  reserved  the  power  to  alter,  amend,  or  repeal  the  charter, 
as  such  a  reservation  is  intended  merely  for  the  protection  of 
the  public,  and  not  to  enable  a  majority  of  the  stockholders  to 
force  a  change  of  contract  upon  the  minority, 

§  627.    Powers  of  stockholders  or  members  of  corporation. 

(a)  In  general. — In  the  absence  of  provision  to  the  contrary 
in  the  charter  of  a  corporation  or  the  general  law,  the  man- 
agement and  control  of  the  corporation  is  vested  primarily  in 
the  stockholders  or  members  collectively,  as  constituting  the 
corporation,  and  in  them  alone.  'No  one  else  can  act  for  or 
bind  the  corporation  imless  authorized  by  them,  or  by  the 
charter  or  general  law.^     It  is  for  them  to  elect  or  appoint 

1  See   Morton   Gravel  Road   Co.   v.  Wysong,  51  Ind.  4;  Low  v.  Con- 
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the  officers  or  agents  to  represent  and  act  for  the  corporation, 
and  to  define  their  powers,  unless  there  is  some  charter  or 
statutory  provision  to  the  contrary.^  As  we  shall  hereafter 
see,  they  must  act  at  a  meeting  duly  called,  and  conducted  in 
accordance  with  the  law  and  with  the  provisions  of  the  char- 
ter,^ and  the  vote  of  the  majority  governs.* 

(b)  Powers  vested  by  the  charter  in  the  board  of  directors 
or  trustees. — The  charter  of  a  corporation  may  expressly  vest 
particular  powers  with  respect  to  the  management  of  the  cor- 
poration, or  vest  all  the  corporate  powers,  not  in  the  stock- 
holders, but  in  the  board  of  directors  or  trustees.  In  such  a 
case,  the  powers  so  vested  in  the  directors  or  trustees  must  be 
exercised  by  them,  and  cannot  be  exercised  by  the  stockholders.® 
Nor  can  the  discretion  of  the  directors  or  trustees  in  the  exer- 
cise of  the  powers  so  conferred  upon  them,  in  the  absence  of 
an  abuse  thereof,  be  controlled  or  interfered  with  by  the  stock- 
holders or  a  majority  of  them,  or  by  the  courts  at  their  in- 
stance.^ If  the  charter  of  a  corporation  vests  the  exercise  of 
the  corporate  powers  generally  in  the  board  of  directors  or 
trustees,  and  not  in  the  stockholders,  their  power  extends  to 
the  purchase  and  the  alienation  or  incumbrance  of  the  cor- 
porate property,  the  making  of  contracts,  the  execution  of 
bonds  or  other  obligations  of  the  corporation,  and  to  every 

necticut  &  Passumpsic  Rivers  R.    The  corporators  have  no  right  to 

Co.,  45  N.  H.  370.  interfere  with  it,  and  courts  will 

2  Post  §  659  et  seq  ^^^'  even  on  a  petition  of  a  ma- 

3  Post'  S  e44  et  sea  ^°'"'''  compel  the  board  to  do  an 
fost,  §  b44  ei  seq.  ^^^     contrary     to     its     judgment. 

*  Post,  §  649  (h).  *  *  *  The  stockholders  as  such, 
5  McCuUough  V.  Moss,  5  Denio  in  their  collective  capacity  could 
(N.  Y.)  575;  Conro  v.  Port  Henry  do  no  corporate  act.  The  direct- 
Iron  Co.,  12  Barb.  (N.  Y.)  27;  ors  were  their  representatives,  and 
Gashwiler  v.  Willis,  33  Cal.  11,  91  alone  authorized  to  act.  It  is  one 
Am.  Dec.  607;  Colorado  Springs  of  the  fundamental  conditions  of 
Co.  V.  American  Publishing  Co.  the  contract  into  which  the  cor- 
(C.  C.  A.)  97  Fed.  843.  porators  have  entered  by  becom- 
oMcCullough  V.  Moss,  5  Denio  ing  members  of  the  corporation, 
(N.  Y.)  575.  It  was  said  in  this  that  its  concerns  shall  be  managed 
case:  "When  a  charter  invests  in  the  manner  prescribed  by  the 
a  board  with  the  power  to  manage  ^^^  °^  incorporation,  and  from 
the  concerns  of  a  corporation,  the  this  no  essential  departure  can  be 
power  is  exclusive  in  its  character,  made." 
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other  corporate  power,  and  no  such  power  can  be  exercised  by, 
or  under  authority  from,  the  stockholders^ 

Where  the  charter  of  a  corporation  vests  the  power  to  man- 
age its  affairs  in  a  board  of  directors,  it  is  not  within  the 
power  of  the  corporation,  by  a  by-law  or  otherwise,  to  vest  the 
management  in  an  executive  committee.* 

Where  a  particular  corporate  power  is  vested  in  the  direct- 
ors or  trustees,  and  not  in  the  stockholders,  the  exercise  of  such 
power  at  a  meeting  called  as  a  stockholders'  meeting  will  be 
valid,  if  the  stockholders  and  directors  or  trustees  are  the 
same  persons,,  and  all  are  present  and  participate  in  the  meet- 
ing.® 

(c)  Powers  of  stockholders  or  members  individually. — The 
power  of  the  stockholders  or  members  of  a  corporation  to 
manage  its  affairs  and  bind  it  by  their  acts  in  its  behalf  is 
vested  in  them  collectively,  and  not  as  individuals,  and  they 
can  only  act  collectively  as  a  body  at  a  meeting  called  and  con- 
ducted in  accordance  with  the  charter  and  by-laws  of  the  cor- 
poration, as  will  be  hereafter  explained.^"  Stockholders  of  a 
corporation,  although  they  may  own  a  majority  of  its  stock, 
or  even  all  of  its  stock,  have  no  power  to  act  for  the  corpora- 
tion, and  bind  it  as  individuals,  unless  they  act  as  its  duly- 
authorized  agents.  They  are  not  its  agents  merely  because 
they  are  stockholders,  and  as  a  rule  it  is  not  bound  by  their 
acts  as' individual  stockholders. 

Thus,  the  stockholders  of  a  corporation,  as  individuals,  have 
no  power  to  convey  or  mortgage  the  property  of  the  corpora- 
tion. A  conveyance  or  mortgage  by  them  as  individuals,  even 
though  all  may  join,  is  not  binding  upon  the  corporation  at 
law,-*-*  although  under  some  circumstances  it  may  be  given  effect 

7  See  the  cases  cited  in  note  5,  Bethel  Hotel  Co.,  96  Tenn.  252,  1 
supra.  Smith's  Cas.  25;   Baldwin  v.  Can- 

8  Tempel  v.  Dodge,  89  Tex.  68.  field,  26  Minn.  43 ;   Humphreys  v. 

9  People  V.  Sterling  Burial  Case  McKissock,  140  U.  S.  304;  De  La 
Mfg.  Co.,  82  111.  457.  Vergne  Refrigerating  Machine  Co. 

1"  Post,  §  644  et  seq.  v.  German  Savings  Institution,  175 

"Wheelock  v.   Moulton,   15  Vt.    U.  S.  40;   Rough  v.  Breitung,  117 

519,   1   Cum.   Cas.   35;    Parker  v.   Mich.  48;  Sellers  v.  Greer,  172  111. 
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in  equity.^  ^  Nor  can  the  stockholders  or  members  of  a  cor- 
poration, acting  individually,  and  not  as  its  duly-authorized 
agents,  bind  it  by  contracts  made  on  its  behalf.^'  On  the  same 
principle,  notice  to  the  stockholders  or  members  of  a  corpora- 
tion, other  than  its  duly-authorized  agents,  is  not  notice  to  the 
corporation.;'*  And  the  declarations  or  admissions  of  a  stock- 
holder or  member  of  a  corporation,  when  he  is  not  acting  as 
its  duly-authorized  agent,  are  no  more  admissible  in  evidence 
against  the  corporation  than  the  declarations  or  admissions  of 
a  stranger  in  no  way  connected  with  the  corporation.^^ 

As  was  shown  in  a  former  chapter,  the  distinction  between 
a  corporation  as  a  legal  entity  and  its  stockholders  or  members, 
and  the  doctrine  that  the  acts  of  the  stockholders  or  members 
as  individuals  are  not  the  acts  of  the  corporation,  are  based 
upon  a  mere  fiction,  and  the  fiction  will  be  disregarded,  both 
at  law  and  in  equity,  when  u.rged  for  a  purpose  which  is  not 
within  its  reason.  For  this  reason,  there  may  be  circum- 
stances under  which  the  act  of  all  the  members  or  stockholders 
of  a  corporation  will  be  regarded  as  the  act  of  the  corporation. 
This  question  has  been  elsewhere  treated  at  length.  ^^ 

(d)  Action  as  stockholders  not  action  as  individuals. — The  ac- 
tion of  stockholders  as  such  in  the  management  of  the  corpora- 
tion, and  for  the  corporation,  is  not  their  action  as  individuals, 

549;   Bundy  v.  Ophir  Iron  Co.,  38  299;    Housatonic  Bank  v.   Martin, 

Ohio   St.   300,    1   Smith's   Cas.   31.  1  Mete.  (Mass.)  294;  Union  Canal 

And  see  ante,  §  6(c)  (2), (3).  Co.  v.  Loyd,  4  Watts  &  S.    (Pa.) 

12  Bundy  v.   Ophir   Iron   Co.,   38  393;  Wilson  v.  McCullough,  23  Pa,. 

Ohio   St.   300,   1   Smith's   Cas.   31;  St.   440,    62   Am.   Dec.   347;    Bank 

Swift  V.  Smith,  65  Md.  428,  57  Am.  of    Pittsburgh    v.    ¥/hitehead,    10 

Rep.    336;     First    Nat.    Bank    of  Watts  (Pa.)  402,  36  Am.  Dec.  186; 

Gadsden   v.   Winchester,    119   Ala.  Custer  v.  Tompkins  County  Bank, 

168,  72  Am.  St.  Rep.  904.    And  see  9  Pa.  St.  27;  post,  §  724. 

^'"'s'koore^&^Hkn'dlly  Hardware  ,rl^^''l°'\^r'' ^  ^^^/*;  ^^^^ 
Co.  V.  Towers  Hardware  Co.,  87  i^^""^'^  ^91,  3  Am.  Dec.  274;  Fair- 
Ala.  206,  13  Am.  St.  Rep.  23,  1  ?f  •^p^""'^*,^,,^"™!'^^,^''- 1,' Ttorp, 
Smith's  Cas.  44;  Davis  v.  Raven-  ]^  Conn.  173,  1  Smith's  Cas.  53; 
na  Creamery  Co.,  48  Neb.  471;  P^^°  \^'^^\  ^^^n^^\ ^^^J ■  ,^f 
Sellers  v.  Greer,  172  111.  549.  And  'f  ^  ^- °f^^°  ^"^^^  f  °-;  1*  Me  141; 
see  ante,  §  6(b)(1).  ^^^^  ^l^''^^!''^  ^.'o^^°  ^'^  fZf 
14  Mercantile  Nat.  Bank  v.  Par-  Lumber  Co.,  89  Ga.  125;  post,  §  729. 

sons,  54  Minn.  56,  40  Am.  St.  Rep.       "See  ante,  §  7(d)-(g). 
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and  does  not  affect  rights  which  they  may  have  against  third 
persons  as  individuals.  Thus  the  consent  of  a  stockholder 
that  the  corporation  may  agree  to  a  modification  of  a  contract 
between  it  and  a  third  person,  in  which  he  is  individually  in- 
terested does  not  release  his  individual  rights  against  the  other 
contracting  party.^'' 

§  628.    Power  of  the  majority  in  the  management  of  the  cor- 
poration. 

When  the  management  of  a  corporation  is  vested  in  the 
stockholders  collectively  as  constituting  the  corporation,  and 
they  act  at  a  meeting  called  and  conducted  in  accordance  with 
the  charter  and  by-laws  of  the  corporation,  and  differences  of 
opinion  arise  as  to  the  policy  to  be  pursued,  the  general  rule 
is  that  the  vote  of  the  majority  must  govern,  but  the  power  of 
the  majority  to  bind  or  control  the  minority  is  not  unlimited. 

The  power  of  the  majority  extends,  of  course,  to  such  trans- 
actions only  as  are  within  the  powers  expressly  or  impliedly 
conferred  upon  the  corporation  by  its  charter,  for  they  can  have 
no  greater  powers  than  the  corporation  for  which  they  act ;  and 
if  they  undertake  to  do  ultra  vires  acts,  a  dissenting  stock- 
holder may  sue  in  equity  to  enjoin  them,  or  to  set  the  trans- 
action aside.  ^* 

In  all  cases,  the  majority  of  the  stockholders  must  act  in  good 
faith  and  in  the  interest  of  the  corporation.  They  cannot 
manage  the  corporation  for  their  own  interest  or  profit,  to  the 
exclusion  of  other  stockholder's.  If  they  attempt  to  do  this, 
even  though  the  particular  act  done  may  not  be  beyond  the 
powers  conferred  upon  the  corporation  by  its  charter,  they  may 
be  enjoined  or  compelled  to  account  at  the  suit  of  other  stock- 

17  Hix  v.  Edison  Electric  Light  majority  of  the  stockholders  of  a 
Co.,  10  App.  Div.  (N.  Y.)  75.  corporation,   authorizing  one  who 

18  See  ante,  §  539,  where  the  has  already  purchased  its  plant  to 
cases  are  collected.  use  its  name,  being  without  con- 
Since  a  majority  of  the  stock-  sideration,  is  not  binding  on  stock- 
holders of  a  corporation  cannot  holders  who  do  not  consent.  Ar- 
give  away  any  rights  of  the  cor-  mington  v.  Palmer,  21  R.  I.  109,  43 
poration,  a  resolution  passed  by  a  L.  R.  A.' 95. 
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holders.^®  "The  owners  of  a  majority  of  the  capital  stock 
of  a  corporation,"  said  Judge  Baxter,  "may  legally -control  the 
company's  business,  prescribe  its  general  policy,  make  them- 
selves its  agents,  and  take  reasonable  compensation  for  their 
services.  But,  in  thus  assuming  the  control,  they  also  take 
upon  themselves  the  correlative  duty  of  diligence  and  good 
faith.  They  cannot  lawfully  manipulate  the  company's  busi- 
ness in  their  own  interests  to  the  injury  of  other  corporators."^** 

Nor  can  a  majority  of  the  stockholders  or  members  of  a  cor- 
poration impaif  the  rights  of  another  stockholder  or  member 
under  a  contract  between  him  and  the  corporation.  Thus,  a 
majority  of  the  stockholders  or  members  of  a  mutual  insurance 
company  or  a  building  and  loan  association  can  do  nothing  to 
impair  the  contract  between  other  members  or  stockholders 
and  the  corporation.^^  And  where  a  stockholder's  certificate 
of  stock  binds  the  corporation  to  pay  interest  on  his  subscrip- 
tion, he  cannot  be  compelled,  by  the  majority  of  the  stock- 
holders, to  receive  for  the  interest  due  the  bond  or  other  obli- 
gation'of  the  company,  instead  of  money.^^ 

It  is  very  different,  however,  where  the  majority  act  in  good 
faith,  and  within  the  powers  of  the  corporation,  and  do  not 
violate  any  contract  rights  of  the  other  stockholders.  ISTo  prin- 
ciple in  the  law  of  corporations  is  better  settled  than  the  prin- 
ciple that  every  person  who  subscribes  for  or  purchases  shares 
in  a  corporation,  or  otherwise  acquires  shares  therein,  impliedly 
agrees  that,  upon  any  matter  which  comes  within  the  powers 
expressly  or  impliedly  conferred  upon  the  corporation  by  its 
charter,  he  will  be  bound  by  the  will  of  the  majority,  so  long 

18  Atwool  V.  Merry-weather,  L.  R.  §  540,  where  many  other  cases  are 

5  Bq.  464,  note,  1  Smith's  Gas.  273,  cited. 

1  Cum.  Cas.  717 ;  Menier  v.  Hoop-  20  Meeker  y.  "Winthrop  Iron  Co., 

er's  Telegraph  Works,  9  Gh.  App.  17  Fed.  48. 

350,  1  Smith's  Gas.  287;  Peabody  21  See  Schwarzwaelder  v.  Ger- 
V.  Flint,  6  Allen  (Mass.)  52;  1  man  Mutual  Fire  Ins.  Co.,  59  N. 
Smith's  Cas.  263,  1  Cum.  Cas.  795;  J.  Bq.  589;  Barton  v.  Enterprise 
Meeker  v.  Winthrop  Iron  Co.,  17  Loan  &  Building  Ass'n,  114  Ind. 
Fed.  48;  Farmers'  Loan  &  Trust  226,  5  Am.  St.  Rep.  608. 
Co.  v.  New  York  &  Northern  Ry.  22  McLaughlin  v.  Detroit  &  Mil- 
Co.,  150  N.  Y.  410.    See,  also,  ante,  waukee  Ry.  Co.,  8  Mich.  100. 
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as  they  act  in  good  faith,  and  according  to  law.^^  "We  sup- 
pose," said  Chief  Justice  Bigelow  in  a  leading  Massachusetts 
case,  "it  may  be  stated  as  an  indisputable  proposition,  that 
every  person  who  becomes  a  member  of  a  cbrporation  aggre- 
gate by  purchasing  and  holding  shares  agrees  by  necessary  im- 
plication that  he  will  be  bound  by  all  acts  and  proceedings, 
within  the  scope  of  the  powers  and  authority  conferred  by  the 
charter,  which  shall  be  adopted  or  sanctioned  by  a  vote  of  the 
majority  of  the  corporation,  duly  taken  and  ascertained  accord- 
ing to  law.  This  is  the  unavoidable  result  of  the  funda- 
mental principle  that  the  majority  of  the  stockholders  can  regu- 
late and  control  the  lawful  exercise  of  the  powers  conferred  oa 
a  corporation  by  its  charter.  A  holder  of  shares  in  an  incor- 
porated body,  so  far  as  his  individual  rights  and  interests  may 
be  involved  in  the  doings  of  the  corporation,  acting  within  the 
legitimate  sphere  of  its  corporate  power,  has  no  other  legal 


23  Poss  V.  Harbottle,  2  Hare,  461, 
1  Smith's  Cas.  267,  2  Keener's  Gas. 
1588,  1  Cum.  Cas.  693;  Durfee  v. 
Old  Colony  &  Fall  River  R.  Co., 
5  Allen  (Mass.)  230,  2  Smith's  C^s. 
750,  2  Keener's  Cas.  1480,  1  Cum. 
Cas.  773;  Dudley  v.  Kentucky  High 
School,  9  Bush  (Ky.)  576,  2  Keen- 
er's Cas.  1629,  1  Smith's  Cas.  224, 
1  Cum.  Cas.  767;  Treadwell  v. 
Salisbury  Mfg.  Co.,  7  Gray  (Mass.) 
393,  66  Am.  Dec.  490,  1  Smith's 
Cas.  243;  Black  v.  Delaware  & 
Raritan  Canal  Co.,  22  N.  J.  Eq. 
403. 

And  see  Trimble  v.  American 
Sugar-Refining  Co.  (N  J.  Eq.)  48 
Atl.  912;  Geer  v.  Amalgamated 
Copper  Co.  (N.  J.  Eq.)  49  Atl.  159; 
Leo  V.  Union  Pacific  Ry.  Co.,  19 
Fed.  283;  Korn  v.  Mutual  Assup 
ance  Society,  6  Cranch  (U.  S.) 
192 ;  Meeker  v.  Winthrop  Iron  Co., 
17  Fed.  48;  Hand  v.  Dexter,  41 
Ga.  454;  McBride  v.  Porter,  17 
Iowa,  203;  Price  v.  Holcomb,  89 
Iowa,  123;  Peatman  v.  CentervlUe 
Light,  Heat  &  Power  Co.,  100 
Iowa,  245;  Wallace  v.  Pierce-Wal- 
lace Publishing  Co.,  101  Iowa,  313; 


Inhabitants  of  Waldoborough  v. 
Knox  &  Lincoln  R.  Co.,  84  Me.  469; 
Shaw  V.  Davis,  78  Md.  308";  Bar- 
tholomew V.  Derby  Rubber  Co.,  69 
Conn.  521,  61  Am.  St.  Rep.  57; 
Berry  v.  Broach,  65  Miss.  450 ;  Hart 
V.  Ogdensburg  &  Lake  Champlain 
R.  Co.,  89  Hun  (N.  Y.)  316;  Roth- 
well  V.  Robinson,  44  Minn.  538; 
Sparrow  v.  Evansville  &  Craw- 
fordsville  R.  Co.,  7  Ind.  369;  Hanna 
V.  Cincinnati  &  Ft.  Wayne  R.  Co., 
20  Ind.  30;  Bish  v.  Johnson,  21 
Ind.  299;  Sprague  v.  Illinois  River 
R.  Co.,  19  111.  174;  Wheeler  v.  Pull- 
man Iron  &  Steel  Co.,  143  111.  197; 
Atchison,  Colorado  &  P.  R.  Co.  v. 
Phillips  County  Com'rs,  25  Kan. 
261;  Wilson  v.  Proprietors  of  Cen- 
tra! Bridge,  9  R.  I.  590;  Peabody 
v.  Westerly  Water  Works,  20  R.  I. 
176;  Phillips  v.  Providence  Steam 
Engine  Co.,  21  R.  I.  3021.  And  see 
ante,  §  544,  where  other  cases  are 
cited. 

"It  seems  to  be  the  first  sug- 
gestion of  reason  that  an  act  done 
by  a  simple  majority  of  a  collec- 
tive body  of  men,  which  concerns 
the  common   Interest,   should   be 
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control  over  them  than  that  which  he  can  exercise  by  his  single 
vote  in  the  meetings  of  the  company.  To  this  extent,  he  has 
parted  with  his  personal  right  or  privilege  to  regulate  the  dispo- 
sition of  that  portion  of  his  property  which  he  has  invested  in 
the  capital  stock  of  the  corporation,  and  surrendered  it  to  the 
will  of  a  majority  of  his  fellow  corporators.  The  jus  dis- 
ponendi  is  vested  in  them  so  long  as  they  keep  within  the  line 
of  the  general  purpose  and  object  for  which  the  corporation 
was  established,  although  their  action  may  be  against  the  will 
of  a  minority,  however  large.  It  cannot,  therefore,  be  justly 
said  that  the  contract,  express  or  implied,  between  the  corpo 
ration  and  the  stockholders  is  infringed  or  impaired  by  any  act 
or  proceeding  of  the  former  which  is  authorized  by  a  majority, 
and  which  comes  within  the  terms  of  the  original  statute  cre- 
ating and  establishing  their  franchise,  and  conferring  on  them 
capacity  to  exercise  control  over  the  rights  and  property  of 
their  members.  On  the  contrary,  the  fair  and  reasonable  im- 
plication resulting  from  the  legal  relation  of  the  stockholder 
and  the  corporation  is,  that  the  majority  may  do  any  act  either 
coming  within  the  scope  of  the  corporate  authority,  or  which 
is  consistent  with  the  terms  and  conditions  of  the  original 
charter,  without  and  even  against  the  consent  of  an  individual 
member."^* 

binding  on  the  wliole,  and  this  is  the  company  to  restrain  It  by  in- 

the  principle  of  the  rule  adopted  junction   from   such   diversion  or 

by  the  common  law   of  England  misapplication.     *    *    *    But    re- 

with  respect  to  aggregate  corpora-  lief  will  not  be  granted  unless  the 

tions."     1  Kyd,  Corporations,  422.  corporation  is  about  to  do  some 

24  Durfee  v.  Old  Colony  &  Fall  act  outside  of  the  scope  of  its  au- 

River  R.  Co.  v.  Allen  (Mass.)  230,  thority,  or  in  disobedience  to  the 

2  Smith's  Cas.  750,  2  Keener's  Cas.  provisions  of  its  constitution,  for 

1480,  1  Cum.  Cas.  773.  so  long  as  it  exercises  the  powers 

"It  is  true  that  a  majority  of  granted  by  the  charter  the  acts  of 
stockholders,  no  matter  how  great,  the  company  must  be  treated  by 
have  not  the  right  to  divert  the  the  courts  as  the  acts  of  all  the 
funds  of  a  joint-stock  incorporated  stockholders.  Each  and  every 
company  to  any  other  than  the  stockholder  contracts  that  the  will 
purposes  for  which  it  was  organ-  of  the  majority  shall  govern  in  all 
ized;  and  if  such  funds  are  about  matters  conilng  within  the  limits 
to  be  so  diverted,  a  stockholder  of  the  act  of  incorporation."  Dud- 
may  file  a  bill  in  equity  against  ley  v.   Kentucky  High   School,   9 
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If  the  action  or  threatened  action  of  the  majority  of  the 
stockholders  is  within  the  powers  of  the  corporation,  the  courts 
will  not  interfere  at  the  suit  of  the  minority,  unless  it  appears 
that  the  action  of  the  majority  is  or  will  be  a  fraud  upon  the 
rights  of  the  minority,  or  unless  it  clearly  appears  that  there 
is  an  abuse  of  discretion.  The  fact  that  there  is  a  difPerence 
of  opinion  among  the  stockholders  as  to  the  advisability  of  the 
action  of  the  majority,  and  that  the  court's  opinion  agrees  with 
that  of  the  minority,  will  not  justify  the  court's  interference. 
ISTor  can  the  court  interfere  because  of  mere  error  or  mistake 
of  judgment.^^  As  was  said  by  Judge  Peckham  in  a  Kew 
York  case:  "The  court  would  not  be  justified  in  interfering 
even  in  doubtful  cases,  where  the  action  of  the  majority  might 
be  susceptible  of  different  constructions.  To  warrant  the  in- 
terposition of  the  court  in  favor  of  the  minority  shareholders 
in  a  corporation  or  joint-stock  association,  as  against  the  con- 
templated action  of  the  majority,  where  such  action  is  within 
the  corporate  powers,  a  case  must  be  made  out  which  plainly 
shows  that  such  action  is  so  far  opposed  to  the  true  interests 
of  the  corporation  itself  as  to  lead  to  the  clear  inference  that  no 
one  thus  acting  could  have  been  influenced  by  any  honest  desire 
to  secure  such  interests,  but  that  he  must  have  acted  with  an 
intent  to  subserve  some  outside  purpose,  regardless  of  the  con- 
sequences to  the  company  and  in  a  manner  inconsistent  with  its 
interests.  Otherwise  the  court  might  be  called  upon  to  balance 
probabilities  of  profitable  results  to  arise  from  the  carrying 
out  of  the  one  or  the  other  of  different  plans  proposed  by  or 
on  behalf  of  different  shareholders  in  a  corporation,  and  to  de- 
cree the  adoption  of  that  line  of  policy  which  seemed  to  it  to 
promise  the  best  results,  or  at  least  to  enjoin  the  carrying  out 
of  the  opposite  policy.  This  is  no  business  for  any  court  to 
follow."26 

Bush   (Ky.)   576,  2  Keener's  Cas.  er's  Cas.  1629,  1  Smith's  Cas.  224, 

1629,  1  Smith's  Cas.  224,  1  Cum.  1  Cum.  Cas.  767 ;  Gamble  v.  Queens 

Cas.  767.  County  Water  Co.,  123  N.  Y.  91. 

as  Dudley     v.     Kentucky     High       ss  Gamble  v.  Queens  County  Wa- 

School,  9  Bush  (Ky.)  576,  2  Keen-  ter  Co.,  123  N.  Y.  91. 


§  629a  MANAGEMENT  OF  CORPORATIONS.  1913 

§  629.     Alienation  of  property  and  winding  up  of  corporation. 

(a)  In  general. — Whether  or  not  a  majority  of  the  stockhold- 
ers of  a  corporation  have  the  power  to  dissolve  the  corporation 
with  the  consent  of  the  state,^''  or  to  dispose  of  all  its  prop- 
erty, wind  up  its  affairs,  and  abandon  the  enterprise,  depends 
upon  the  circumstances.  On  this  subject  the  following  propo- 
sitions are  established  by  the  weight  of  authority : 

If  a  corporation  is  a  purely  private  corporation,  organized 
exclusively  for  pecuniary  "profit,  as  in  the  case  of  a  manufac- 
turing or  trading  corporation,  the  state  or  the  public  has  no 
interest  in  the  continuance  of  the  enterprise,  and  there  is  no 
reason  why  it  should  be  compelled  to  continue  after  it  has  be- 
conie  apparent  that  it  cannot  do  so  without  loss  to  the  stock- 
holders. Nor  is  it  reasonable  in  such  a  case  that  a  minority 
of  the  stockholders  should  be  allowed  to  compel  the  majority 
to  continue  at  a  loss.  It  may  be  regarded  as  settled,  therefore, 
that  a  majority  of  the  stockholders  of  such  a  corporation  may, 
against  the  dissent  of  the  minority,  abandon  the  enterprise, 
sell  out  the  property  of  the  corporation  for  the  purpose  of  pay- 
ing debts,  and  distributing  any  balance  of  assets  among  the 
stockholders,  and  thus  wind  up  its  business,  or  dissolve  under 
legislative  authority,  if  the  conditions  are  such  that  the  busi- 
ness can  no  longer  be  carried  on  profitably,  if  the  majority  act 
in  good  faith  and  in  the  interest  of  all  the  stockholders,  and  if 
the  charter  does  not  fix  any  time  during  which  the  enterprise 
must  be  continued.^^ 

27  Ante,  §  308.  89  Iowa,  123;  Hodges  v.  New  Eng- 

28Treadwell    v.   Salisbury    Mfg.  land    Screw   Co.,   1   R.    I.    347,    53 

Co.,   7   Gray    (Mass.)    393,   66  Am.  Am.    Dec.    624,    2    Keener's    Cas. 

Dec.  490,  1  Smith's  Cas.  243;   Sar-  1558;     Wilson    v.    Proprietors    of 

gent  v.  Webster,  13  Mete.  (Mass.)  Central  Bridge,  9  R.  I.  590;   Pea- 

497,    46   Am.    Dec.    743;    Black   v.  body   v.    Westerly   Water   Works, 

Delaware  &  Rarltan  Canal  Co.,  22  20  R.  I.  176;  Hancock  v.  Holbrook, 

N.  J.  Eq.  403;  Sewell  v.  East  Cape  9  Fed.  353,  112  U.  S.  229;  Phillips 

May  Beach  Co.,  50  N.  J.  Eq.  717;  v.   Providence   Steam  Engine  Co., 

Pringle    v.    Eltrlngham    Construe-  21  R.  I.  302;  Hancock  v.  Holbrook, 

tion  Co.,  49  La.  Ann.  301;  Lauman  40  La.  Ann.  53;   Trisconi  v.  Win- 

v.  Lebanon  Valley  R.  Co.,  30  Pa.  ship,   43  La.  Ann.   45,  26  Am.   St. 

St.   42,  72  Am.   Dec.  685,   2  Keen-  Rep.   175;    Bartholomew  v.  Derby 

er's  Cas.  1473;   Price  v.  Holcomb,  Rubber  Co.,  69  Conn.  521,  61  Am. 
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This  only  applies,  however,  where  the  conditions  have  become 
such  that  the  corporation  cannot  profitably  continue  the  busi- 
ness. If  the  exigencies  of  its  business  are  not  such  as  to  re- 
quire a  winding  up,  every  stockholder  has  a  right  to  insist  that 
the  enterprise  shall  continue  for  the  period  contemplated  when 
the  corporation  was  created,  and  a  majority  of  the  stockholders 
cannot  arbitrarily  abandon  the  enterprise  and  sell  out  the  cor- 
porate property  against  the  dissent  of  the  minority.  This  is 
well  settled.^^  Minority  stockholders,  as  we  shall  see,  may  be 
estopped  to  complain.^" 

As  we  have  seen  in  a  former  chapter,  a  quasi  public  corpo- 
ration, which  is  given  the  power  of  eminent  domain,  and  which 
owes  special  duties  to  the  public,  cannot,  without  legislative 
authority,  dispose  of  property  which  is  necessary  to  enable  it  to 
perform  its  duties. ^^  And  a  corporation  which  holds  property 
subject  to  limitations  as -to  its  use,  or  on  a  specified  trust,  cannot 


St.  Rep.  57;  Inhabitants  oi  Waldo- 
borough  V.  Knox  &  Lincoln  R.  Co., 
84  Me.  469;  Berry  v.  Broach,  65 
Miss.  450;  Wilson  v.  Miers,  10  C. 
B.  cN.  S.)  348.  See,  also,  Dupee 
V.  Boston  Water  Power  Co.,  114 
Mass.  37,  2  Smith's  Cas.  974.  And 
see  the  cases  cited  ante,  §  160(a). 

In  Hunt  V.  American  Grocery 
Co.,  81  Fed.  532,  at  the  suit  of  a 
stockholder,  the  directors  of  a  cor- 
poration were  enjoined  from  sell- 
ing out  the  business  of  the  com- 
pany in  pursuance  of  a  resolution 
at  a  stockholders'  meeting,  as  the 
statutes  fully  provided  for  wind- 
ing up  the  corporation  in  case  its 
business  was  unprofitable,  or  it 
was  obliged  to  suspend  for  want 
of  funds. 

20  Kean  v.  Johnson,  9  N.  J.  Eq. 
401,  1  Keener's  Cas.  608;  Elyton 
Land  Co.  v.  Dowdell,  113  Ala.  177, 
59  Am.  St.  Rep.  105;  Frothing- 
ham  V.  Barney,  6  Hun  (N.  Y.)  366; 
Taylor  v.  Earle,  8  Hun  (N.  Y.)  1, 
1  Smith's  Cas.  246;  People  v.  Bal- 
lard, 134  N.  Y.  269,  1  Keener's  Cas. 
630;  Abbot  v.  American  Hard  Rub- 


ber Co.,  33  Barb.  (N.  Y.)  578; 
Basun  v.  Buckeye  Brewing  Co.,  51 
Fed.  156;  Bldred  v.  American  Pal- 
ace-Car Co.,  96  Fed.  59;  Small  v. 
Minneapolis  Electro-Matrix  Co.,  45 
Minn.  264;  Dow  v.  Northern  R.  Co., 
67  N.  H.  1,  2  Smith's  Cas.  795; 
Forrester  v.  Boston  &  Montana 
Consolidated  Copper  &  Silver  Min. 
Co.,  21  Mont.  544.  And  see  Barton 
V.  Enterprise  Loan  &  Building 
Ass'n,  114  Ind.  226,  5  Am.  St.  Rep. 
608.    See,  also,  ante,  §  160(b). 

Where  the  charter  of  a  building 
and  loan  association  expressly  pro- 
vided that  it  should  continue  in 
operation  eight  years,  unless  its 
funds  should  be  suflScient  to  pay 
all  its  debts  and  redeem  all  its 
stock  in  a  shorter  time,  it  was  held 
that  a  resolution  to  dissolve  the 
association  prior  to  such  time, 
without  the  unanimous  consent  of 
the  shareholders,  was  void.  Bar- 
ton V.  Enterprise  Loan  &  Build- 
ing Ass'n,  114  Ind.  226,  5  Am.  St. 
Rep.  608. 

80  See  post,  §  632. 

31  Ante,  §  162. 
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80  dispose  of  it  as  to  divert  it  from  such  use  or  trust.*^  This, 
however,  is  a  question  as  to  the  powers  of  the  corporation,  and 
not  as  to  the  power  of  a  majority  of  the  stockholders  of  a  cor- 
poration to  bind  or  control  the  minority. 

As  was  shown  in  another  place,  a  corporation  cannot  dissolve 
itself  prior  to  the  period  fixed  for  its  continuance  without  the 
consent  of  the  state.  It  cannot  become  dissolved  by  surrender 
of  its  charter  unless  there  is  statutory  provision  therefor,  or 
the  surrender  is  accepted  by  the  state.^'  But  a  sale  of  all  the 
property  of  a  corporation,  and  an  abandonment  of  its  business, 
is  not  a  dissolution,  and  does  not  require  express  legislative 
authority  or  consent.^* 

Since  a  sale  of  its  property  by  a  corporation  and  abandon- 
ment of  its  business  is  not  a  dissolution  of  the  corporation,  it 
is  not  within  a  statute  prohibiting  dissolution  of  a  corporation 
except  with  the  unanimous  consent  of  all  the  stockholders. 
And  notwithstanding  such  a  statute,  therefore,  a  majority  of 
the  stockholders  of  a  corporation  may  order  a  sale  of  all  its 
property  when  the  exigencies  of  its  business  require  such  a 
step.^^ 

(b)  Taking  stock  of  another  corporation. — ^When  a  corporation 
has  the  power  to  dispose  of  all  its  property  and  abandon  its 
Easiness,  in  accordance  with  the  principles  above  stated,  it  may 
dispose  of  its  property  to  another  corporation  for  stock  in  the 
latter  to  be  disposed  of  for  the  purpose  of  paying  the  stock- 
holders in  cash,  or  to  be  distributed  among  its  stockholders  if 
all  consent.^®  But  a  majority  of  the  stockholders  cannot  ex- 
change the  property  of  the  corporation  for  stock  in  another  cor- 
poration, to  be  held  by  the  corporation,  or  to  be  distributed 
among  the  stockholders  in  payment  of  their  shares,  unless  aU 

32  Ante,  §  161.  Co.,  7  Gray   (Mass.)   393,  66  Am. 

33  Ante    §  308  I^sc.  490,  1  Smith's  Cas.  243;  Lau- 

34  Ante!  §§  309,  310.  See  Price  ^^"^  ^:  ^fJ'T,''  7^"®^  ^^  1°^-^  ^l 
V.  Holcomb,  89  Iowa,  123.  l^'    ^'•,   ^^A  ^^  ,^^-    ^Sp-    ^^^'    ^ 

,»-r,-  TT  ,      \,     on    T  Keener's    Cas.    1473;    Hodges    v. 

35  Price  V.  Holcomb,  89  Iowa,  New  England  Screw  Co.,  1  R.  I. 
^2^-  347,   53  Am.   Dec.   624.     And   see 

••"!  Treadwell    v.    Salisbury    Mfg.    ante,  §  194  fe). 
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the  stoekliolders  do  consent.*^  It  cannot  compel  a  dissenting 
stocHiolder  to  accept  shares  in  the  other  company.  If  he  in- 
sists upon  it,  he  is  entitled  to  have  the  property  sold  for  cash, 
and  to  the  payment  of  his  share,  or  else  to  payment  of  the  value 
of  his  interest,  and  he  is  entitled  to  an  injunction  until  his 
rights  are  secured,^®  or,  if  the  sale  has  been  made,  he  may 
sue  to  set  it  aside,^^  unless  he  is  estopped'.*" 

(c)  Leases. — ^A  majority  of  the  stockholders  of  a  purely  pri- 
vate corporation  may  lease  all  its  property  to  another  corpora- 
tion when  the  exigencies  of  its  business  require  such  a  lease,*' 
but  not  otherwise.*^ 

i  630.    Alterations  in  corporation  or  charter  authorized  by  its 
charter. 

A  majority  of  the  stockholders  of  a  corporation  clearly  have 
the  power  to  make  any  alterations  or  changes  in  the  constitution 
of  the  corporation  which  are  authorized  by  its  charter,  for  this 
power  is  within  the  contract  between  the  corporation  and  its 
stockholders.  Thus,  the  majority,  where  authority  is  conferred 
upon  the  corporation  by  its  charter,  may  bind  the  minority  by 
a  vote  to  increase  or  reduce  the  capital  stock,**  or  to  issue  pre- 

37  Lauman  v.  Lebanon  Valley  R.  2  Keener's  Gas.  1473,  and  other 
Co.,    30   Pa.   St.   42,    72   Am.   Dec.    cases  in  the  note  preceding. 

685,  2  Keener's  Cas.  1473;   Froth-  aoBlyton  Land   Co.   v.   DowdeU, 

ingham  v.  Barney,  6. Hun  (N.  Y.)  113  Ala.  177,  59  Am.  St.  Rep.  105, 

366;  Taylor  v.  Earle,  8  Hun  (N.  Y.)  and  other  cases  in  note  37,  supra. 

1,   2   Smith's   Cas.   246;    People  v.  ^o  See  post,  §  632. 

Ballard,  134  N.  Y.  269,  1  Keener's  *i  Featherstonhaugh  v.  Lee  Moor 

Cas.  630;  Elyton  Land  Co.  v.  Dow-  Porcelain   Clay   Co.,   L.   R.    1   Eq. 

dell,  113  Ala.  177,  59  Am.  St.  Rep.  318;    Bartholomew  v.  Derby  Rub- 

105;    Easun   v.    Buckeye   Brewing  ber  Co.,  69  Conn.  521,  61  Am.  St. 

Co.,   51  Fed.   156.     And  see   ante,  Rep.  57;  Plant  v.  Macon  Oil  &  Ice 

§§  160(a),  194(e).  Co.,  103  Ga.  666. 

A  corporation  cannot  transfer  all  *2  Small  v.  Minneapolis  Electro- 
its  property  to  a  foreign  corpora-  Matrix  Co.,  45  Minn.  264;  Copeland 
tion,  and  take  stock  of  the  latter  v.  Citizens'  Gas  Light  Co.,  61  Barb, 
in  payment,  where  any  stockholder  (N.  Y.)  60;  Dow  v.  Northern  R. 
dissents.  Taylor  v.  Earle,  8  Hun  Co.,  67  N.  H.  1,  2  Smith's  Cas.  795. 
(N.  Y.)  1,  1  Smith's  Cas.  246;  Peo-  *3  Chicago  City  Ry.  Co.  v.  Aller- 
ple  v.  Ballard,  134  N.  Y.  269,  1  ton,  18  Wall.  (U.  S.)  233,  2  Keen- 
Keener's  Cas.  630.  er's  Cas.  867;   Port  Edwards,  Cen- 

38  Lauman  v.  Lebanon  Valley  R.  tralia  &  N.  Ry.  Co.  v.  Arpln,  80 
Co.,  30  Pa.  St.  42,  72  Am.  Dec.  685,  Wis.  214. 
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ferred  stock/*  or  to  consolidate  with  another  corporation.*^ 
And  a  railroad  company  may,  hy  vote  of  the  majority,  change 
the  location  of  its  road,  or  extend  the  road  beyond  the  terminns 
fixed  by  its  charter,  if  the  charter  confers  such  power  upon  it.*® 
In  some  states  there  are  general  laws  authorizing  corpora- 
tions to  alter  or  amend  their  articles  or  charter,  subject  to  pre- 
scribed limitations,  and  such  laws  are  binding,  of  course,  upon 
all  persons  who  become  stockholders  of  corporations  while  they 
are  in  force.  Under  a  statute  providing  that  a  corporation 
may  amend  its  charter  so  as  to  enlarge  or  diminish  the  pur- 
poses for  which  it  was  formed,  but  that  the  original  purposes 
shall  not  be  substantially  changed,  it  has  been  held  that  a  cor- 
poration formed  for  the  purpose  of  manufacturing  and  fur- 
nishing gas  to  a  city  and  its  inhabitants  may  amend  its  charter 
so  as  to  authorize  it  to  employ  for  that  purpose  both  gas  and 
electricity.*^ 

§  631.    Alteration   or   amendment   of    charters   not   authorized 
thereby. 

(a)  In  general. — A  very  different  question  arises  where  a 
majority  of  the  stockholders  of  a  corporation  undertake  to  bind 
the  minority,  against  their  dissent,  by  accepting  and  continuing 
under  an  act  of  the  legislature  altering  or  amending  the  char- 
ter of  the  corporation.  The  power  of  the  legislature,  as  be- 
tween the  corporation  and  the  state,  to  alter,  amend,  or  repeal 
a  charter  in  the  interest  of  the  public,  has  been  considered  at 
length  in  a  former  chapter.*®  We  are  to  consider  here  the 
power  of  the  majority  of  the  stockholders  of  a  corporation  to 
bind  a  dissenting  minority  by  accepting  an  alteration  or  amend- 
ment of  the  charter  enacted  by  the  legislature,  not  in  the  inter- 

**  See  Kent  v.  Quicksilver  Min-  v.  Illinois  River  R.  Co.,  19  111.  174; 

ing  Co.,  78  N.  Y.  159,  2  Keener's  Lynch  v.   Eastern,   La  Payette   & 

Cas.    936;    Belfast    &    Moosehead  M.  Ry.  Co.,  57  Wis.  431. 

Lake  R.  Co.  v.  City  of  Belfast,  77  *6  Sims  v.  Street  R.  Co.,  37  Ohio 

Me.  445.     See  ante,  §  415.  St.  556. 

45  Sparrow  v.  Evansville  &  Craw-  *'  Picard  v.  Hughey,  58  Ohio  St. 

fordsville  R.  Co.,  7  Ind.  369;  Bish  577. 

V.  Johnson,  21  Ind.  299;    Sprague  *«  Ante,  §  268  et  seq. 
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est  of  the  public,  but  in  the  interest  of  the  corporation.  It  is  a 
difficult  question,  and  one  upon  which  the  courts  have  not 
agreed.  As  we  shall  see  in  the  following  paragraphs,  the 
question  depends,  according  to  the  weight  of  authority,-  upon 
whether  the  alteration  or  amendment  radically  or  fundamentally 
changes  the  character  or  objects  of  the  corporation,  or  whether 
it  is  merely  in  furtherance  of  the  original  objects. 

(b)  Radical  or  fundamental  changes  in  character  or  purposes 
of  the  corporation. — It  is  well  settled  that  there  is  a  contract 
between  a  corporation  and  every  person  who  becomes  a  stock- 
holder or  member  thereof,  either  at  the  time  of  its  creation  or 
afterwards,  that  the  business  of  the  corporation  shall  be  con- 
ducted within  the  limits  fixed  by  the  charter,  and  that  there 
shall  be  no  departure  from  the  objects  for  which  the  corpora- 
tion was  created.  It  is  very  clear,  therefore,  that  a  majority 
of  the  stockholders  of  a  corporation  have  no  power,  merely  by 
reason  of  their  control  over  the  corporation,  to  bind  a  dissent- 
ing minority  by  accepting  and  acting  under  an  amendment  of 
the  charter  of  the  corporation,  where  the  amendment  funda- 
mentally or  radically  changes  its,  character  or  objects,  so  as  to 
make  it,  in  effect,  a  different  corporation,  or  so  as  to  authorize 
it  to  engage  in  a  different  enterprise  from  that  originally  au- 
thorized, although  of  the  same  general  kind.  And  it  is -equally 
clear  that,  if  the  state  has  not  reserved  the  power  to  alter, 
amend,  or  repeal  the  charter  of  the  corporation,  or  if,  although 
there  is  such' a  reservation,  it  is  to  be  construed,  as  is  held  by 
most  courts,  as  intended  merely  for  the  protection  of  the  public, 
and  not  for  the  purpose  of  enabling  the  legislature  to  change 
the  contract  between  the  corporation  and  its  stockholders,*®  the 
legislature  has  no  power  to  authorize  a  majority  of  the  stock- 
holders to  bind  the  minority  by  accepting  such  an  amendment, 
for  this  would  be  to  impair  the  obligation  of  the  contract  be- 
tween the  corporation  and  the  dissenting  stockholders,  by  forc- 
ing them  into  a  different  contract,   and  would  therefore  be 

*8  See  infra,  this  section,  (f). 
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within  the  constitutional  prohibition  against  laws  impairing 
the  obligation  of  contracts.^" 

The  mere  fact  that  a  fundamental  alteration  in  the  charter 
of  a  corporation  is  beneficial  to  the  corporation  cannot  give  the 
majority  the  power  to  accept  it  against  the  dissent  of  the  minor- 
ity. Nor  can  it  make  any  difPerence  that  the  majority,  in  ac- 
cepting it,  act  in -good  faith,  and  for  what  they  deem  to  be  the 
best  interests  of  all  the  stockholders.  A  stockholder  has  a  right 
to  stand  upon  the  terms  of  his  contract  of  membership,  and  to 
insist  that  the  funds  of  the  corporation  shall  not  be  applied  to 
any  other  purpose  than  that  authorized  by  the  charter  of  the 
corporation  when  he  became  a  member.^  ■* 

If  the  majority  of  the  stockholders  make  a  radical  or  funda- 
mental change  in  the  character  or  objects  of  the  corporation, 
a  dissenting  stockholder  will  be  released  from  liability  on  his 
subscription,  and  may  set  up  the  change  as  a  defense  in  an  ac- 


50  Natusch  V.  Irving,  Gow,  Part- 
nership, Appendix  vi.,  p.  398,  1 
Smith's  Gas.  226;  Ware  v.  Grand 
Junction  Water  Works,  2  Russ.  & 
M.  470;  Ffooks  v.  Southwestern 
Ry.  Co.,  1  Smale  &  G.  142;  Ashton 
V.  Burbank,  2  Dill.  435,  Fed.  Cas. 
No.  582,  1  Smith's  Cas.  229,  1  Cum. 
Cas.  902;  Zabrlskle  v.  Hackensack 
&  New  York  R.  Co.,  18  N.  J.-  Eq. 
178,  90  Am.  Dec.  617,  2  Smith's 
Cas.  760,  2  Keener's  Cas.  1487,  1 
Cum.  Cas.  781;  Black  v.  Delaware 
&  Raritan  Canal  Co.,  24  N.  J.  Eq. 
455;  Kean  v.  Johnson,  9  N.  J.  Eq. 
401,  1  Keener's  Cas.  608;  In  re 
Election  of  Directors  of  Newark 
Library  Ass'n,  64  N.  J.  Law,  217; 
Proprietors  of  Union  Locks  & 
Canals  v.  Towne,  1  N.  H.  44,  8 
Am.  Dec.  32;  Dow  v.  Northern  R. 
Co.,  67  N.  H.  1,  2  Smith's  Cas.  795; 
Hartford  &  New  Haven  R.  Co.  v. 
Croswell,  5  Hill  (N.  Y.)  383,  40 
Am.  Dec.  354,  1  Smith's  Cas.  230, 
2  Keener's  Cas.  1262,  1  Cum.  Cas. 
894;  Troy  &  Rutland  R.  Co.  v. 
Kerr,  17  Barb.  (N.  Y.)  581;  Witter 
V.  Mississippi,  Ouachita  &  Red 
River  R.  Co.,  20  Ark.  463;  Hester 


V.  Memphis  &  Charleston  R.  Co., 
32  Miss.  378;  New  Orleans,  Jack- 
son &  G.  N.  R.  Co.  V.  Harris,  27 
Miss.  517;  Manheim,  P.  &  L.  Turn- 
pike or  Plank  Road  Co.  v.  Arndt, 

31  Pa.  St.  317;  Kenosha,  Rockford 
&  R.  I.  R.  Co.  V.  Marsh,  17  Wis. 
13,  2  Keener's  Cas.  1266,  1  Cum. 
Cas.  897;  Marietta  &  Cincinnati 
R.  Co.  V.  Elliott,  10  Ohio  St.  57; 
Middlesex  Turnpike  Corp.  v.  Locke, 
8  Mass.  268;  First  Nat.  Bank  v. 
City  of  Charlotte,  85  N.  C.  433; 
Woodfork  v.  Union  Bank,  ;5  Cold. 
(Tenn.)  488;  Fry's  Ex'r  v.  Lexing- 
ton &  Big  Sandy  R.  Co.,  2  Mete. 
(Ky.)  314;  Alexander  v.  Atlanta 
&  West  Point  R.  Co.,  108  Ga.  151; 
State  V.  Atchafalaya  Railroad  & 
Banking  Co.,  5  Rob.  (La.)  63; 
State  V.  Accommodation  Bank,  26 
La.  Ann.  288;  Hoey  v.  Henderson, 

32  La.  Ann.  1069. 

51  Stevens  v.  Rutland  &  Burling- 
ton R.  Co.,  29  Vt.  545,  1  Smith's 
Cas.  233;  Proprietors  of  Union 
Locks  &  Canals  v.  Towne,  1  N.  H. 
44,  8  Am.  Dec.  32;  and  other  cases 
cited  in  the  note  preceding. 
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tion  thereon.^^  Or  he  may  sue  to  enjoin  the  corporation  from 
making  the  change,  and  acting  under  the  amendment.^^  And 
such  a  suit  cannot  be  defeated  by  an  offer  to  pay  the  plaintiff 
what  he  has  put  into  the  company,  with  interest,  for  he  has  a 
right  to  remain  a  stockholder  and  hold  the  company  to  the  pur- 
poses of  its  creation  until  it  is  wound  up  and  its  ass'ets  dis- 
tributed in  accordance  with  the  law.^* 

(c)  Applications  of  this  doctrine. — This  doctrine  was  laid 
down  by  Lord  Eldon  in  a  leading  English  case,  in  which  the 
majority  of  an  unincorporated  insurance  company,  formed 
for  the  purpose  of  fire  and  life  insurance,  attempted  to  change 
its  articles  so  as  to  authorize  it  to  engage  also  in  the  business 
of  marine  insurance.  An  injunction  was  granted  in  a  suit 
by  a  dissenting  member,  and  this  notwithstanding  an  offer  by 
the  company  to  pay  him  what  he  had  put  into  the  company, 
with  interest.^  ^  There  was  a  like  decision  by  Judge  Dillon  in 
this  country,  where  a  corporation  organized  for  the  purpose  of 
transacting  a  "life  and  accident  insurance"  business  accepted, 
by  vote  of  a  majority  of  the  stockholders,  an  amendment  of 
its  charter  authorizing  it  to  transact  the  business  of  "fire,  ma- 
rine, and  inland  insurance."  It  was  held  that  a  dissenting 
stockholder  was  discharged  from  liability  on  his  subscription 
for  stock  in  the  company.^^ 

52  Ashton  V.  Burbank,  2  Dill.  435,  18  N.  J.  Eq.  178,  90  Am.  Dec.  617, 

Fed.  Cas.  No.  582,  1  Smith's  Gas.  2  Smith's  Gas.  760,  2  Keener's  Gas. 

229,  1  Cum.  Cas.  902;   Proprietors  1487,    1   Cum.   Cas.   781;    Kean  v. 

of  Union  Locks  &  Canals  v.  Towne,  Johnson,  9  N.  J.  Eq.  401,  1  Keen- 

1  N.  H.  44,  8  Am.  Dec.  32;   Hart-  er's  Cas.  608;   Stevens  v.  Rutland 

ford  &  New  Haven  R.  Co.  v.  Cros-  &  Burlington  R.  Co.,  29  Vt.  545,  1 

well,   5  Hill   (N.  Y.)    383,   40  Am.  Smith's   Gas.   233.     And   see  ante, 

Dec.    354,    1    Smith's   Cas.    230,    2  §   539. 

Keener's   Gas.   1262,   1   Cum.   Cas.  64  Natusch  v.  Irving,  Gow,  Part- 

894;   Middlesex  Turnpike  Corp.  v.  nership.    Appendix   vi.,    p.    398,    1 

Locke,     8     Mass.     268;     Kenosha,  Smith's  Cas.  226. 

Rockford  &  R.  I.  R.  Co.  v.  Marsh,  55  Natusch  v.  Irving,  Gow,  Part- , 

17  Wis.  13,  2  Keener's  Cas.  1266,  nership,    Appendix   vi.,    p.    398,    1 

1   Cum.   Gas.   897.     And  see  ante,  Smith's  Cas.  226,     See,  also,  Liv- 

§  482.  ingston  v.  Lynch,  4  Johns.  Ch.  (N. 

63  Natusch  V.  Irving,  Gow,  Part-  Y.)  573. 

nership.    Appendix   vi.,    p.    398,    1  oe  Ashton  v.  Burbank,  2  Dill.  435, 

Smith's    Gas.    226;     Zabriskie    v.  Fed.  Gas.  No.  582,  1  Smith's  Gas. 

Hackensack  &  New  York  R.  Co.,  229,  1  Cum.  Cas.  902. 
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The  legislature  cannot  authorize  a  mutual  insurance  com- 
pany to  transform  itself  into  a  joint-stock  company  against  the 
will  of  a  member  who  has  acquired  membership  by  contract 
with  the  company  prior  to  the  grant  of  such  authority.^^ 

Where  a  corporation  was  created  for  the  purpose  of  rendering 
a  river  navigable  between  certain  points,  and  for  that  purpose 
to  purchase  land  not  exceeding  six  acres,  and  to  collect  tolls 
for  forty  years,  not  averaging  over  twelve  per  cent,  on  the 
capital  invested,  it  was  held  that  a  majority  of  the  stocliholders 
could  not  bind  the  minority,  against  their  dissent,  by  accepting 
an  amendatory  act  abolishing  all  limitation  upon  the  amount 
of  toll  to  be  collected,  and  the  duration  of  its  collection,  and 
authorizing  the  corporation  to  purchase  and  hold  one  hundred 
acres  of  land.^* 

Where  the  charter  of  a  railroad  company  authorized  it  to 
construct  and  operate  a  railroad  between  certain  points,  it  was 
held  that  the  majority  of  the  stockholders  could  not  bind  the 
minority  by  accepting  an  amendment  authorizing  the  company 
to  establish  a  line  of  water  communication  in  connection  with 
the  railroad,  and  to  purchase  and  hold  a  number  of  steamboats 
for  that  purpose,  at  a  large  additional  expense,  and  to  increase 
its  capital  stock  for  such  purpose.^® 

Where  the  charter  of  a  railroad  company  authorized  a  con- 
tinuous railroad  across  the  state  as  a  continuous  project  under 
one  management,  with  a  common  interest,  it  was  held  that  a 
majority  of  the  stockholders  could  not  bind  a  dissenting  stock- 
holder by  accepting  an  amendatory  act  dividing  the  project  into 
three  parts,  under  separate  management  and  control.®" 

It  has  also  been  held  that  a  majority  of  the  stockholders  of  a 
corporation,  as  of  a  railroad  company,  for  example,  cannot 

57  Schwarzwaelder  v.  German  v.  Cros-rell,  5  Hill  (N.  Y.)  383,  40 
Mutual  Fire  Ins.  Co.,  59  N.  J.  Eq.  Am.  Dec.  354,  1  Smith's  Cas.  230, 
589,  affirming  Schwarzwalder  v.  2  Keener's  Cas.  1262,  1  Cum.  Cas. 
Tegen,  58  N.  J.  Eq.  319.  894.     See,   also.   Marietta  &   Cin- 

58  Proprietors  of  Union  Locks  &  cinnatl  R.  Co.  v.  Elliott,  10  Ohio 
Canals  v.  Towne,  1  N.  H.  44,  8  Am.  St.  57. 

Dec.  32.  60  Supervisors  of  Fulton  County 

09  Hartford  &  New  Haven  R.  Co.   v.  Mississippi  &  Wabash  R.  Co., 
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bind  the  minority  by  accepting  an  amendment  authorizing  a 
transfer  of  all  the  property,  rights,  and  franchises  of  the  cor- 
poration to  another  corporation,*^  at  least  where  the  condition 
of  things  is  not  such  as  to  render  such  a  step  necessary;®^  and 
that,  where  a  railroad  company  is  authorized  by  its  charter  to 
construct  and  operate  a  railroad  between  certain  points,  a  ma- 
jority of  the  stockholders  cannot  bind  the  dissenting  minority 
by  accepting  and  acting  under  an  amendatory  act  authorizing 
the  company  to  lease  its  road  to  another  company  for  ninety- 
nine  years.®* 

By  the  weight  of  authority,  a  majority  of  the  stockholders 
of  a  railroad,  turnpike,  or  canal  company  cannot  bind  the 
minority  by  accepting  an  amendment  of  the  charter  authorizing 
the  corporation  to  construct  its  road  or  canal  along  a  different 
route  from  that  originally  authorized,  or  beyond  the  original 
terminus,  where  the  change  is  so  radical  as  to  make  the  enter- 
prise essentially  different  from  what  was  originally  contem- 
plated,** although  it  is  otherwise  if  the  change  or  extension  is 
not  so  great  as  to  radically  change  the  enterprise.®^ 

21   III.   338.     And   see  First  Nat.  Corp.   v.    Swan,   10   Mass.   384.  6 

Bank  V.  City  of  Charlotte,  85  N.  Am.  Dec.  139;  Middlesex  Turnpike 

C.  433.  Corp.  v.  Locke,  8  Mass.  268;  Hart- 

81  New   Orleans,   Jackson   &   G.  ford  &  New  Haven  R.  Co.  v.  Cros- 

N.  R.  Co.  V.  Harris,  27  Miss.  517.  well,   5  Hill    (N.  Y.)   383,  40  Am. 

«2  See  ante,  §  629.  Dec.   354,   1    Smith's   Cas.   230,   2 

83  Dow  V.  Northern  R.  Co.,  67  N.  Keener's  Cas.  1262,  1  Cum.  Cas. 
H.  1,  2  Smith's  Cas.  795.  Compare  894;  Marietta  &  Cincinnati  R.  Co. 
ante,  §  629.  v.  Elliott,  10  Ohio  St.  57;  Stevens 

84  Zabriskie  v.  .  Hackensack  &  v.  Rutland  &  Burlington  R.  Co.,  29 
New  York  R.  Co.,  18  N.  J.  Eq.  178,  Vt.  545,  1  Smith's  Cas.  233;  Winter 
90  Am.  Dec.  617,  2  Smith's  Cas.  v.  Muscogee  R.  Co.,  11  Ga.  438; 
760,  2  Keener's  Cas.  1487,  1  Cum.  First  Nat.  Bank  v.  City  of  Char- 
Cas.  781;  Stevens  v.  Rutland  &  lotte,  85  N.  C.  433;  Thompson  v. 
Burlington  R.  Co.,  29  Vt.  545,  1  Guion,  5  Jones  Eq.  (N.  C.)  113. 
Smith's  Cas.  233;  Witter  v.  Mis-  Compare  Durfee  v.  Old  Colony 
sissippi,  Ouachita  &  Red  River  R.  &  Fall  River  R.  Co.,  5  Allen  (Mass.) 
Co.,  20  Ark.  463;  Kenosha,  Rock-  230,  2  Smith's  Cas.  750,  2  Keen- 
ford  &  R.  I.  R.  Co.  V.  Marsh,  17  er's  Cas.  1480,  1  Cum.  Cas.  773, 
Wis.  13,  2  Keener's  Cas.  1266,  1  and  Buffalo  &  New  York  City  R. 
Cum.  Cas.  897;  Manheim,  P.  &  L.  Co.  v.  Dudley,  14  N.  Y.  336,  2 
Turnpike  or  Plank  Road  Co.  v.  Smith's  Cas.  742.  As  to  these 
Amdt,  31  Pa.  St.  317;  Hester  v.  cases,  see  infra,  this  section,  (e). 
Memphis  &  Charleston  R.  Co.,  32  6°  See  infra,  this  section,  (f), 
Miss.    378 ;     Middlesex    Turnpike  and  cases  there  cited. 
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A  majority  of  the  stockliolders  of  a  corporation,  as  of  a 
railroad  company,  for  example,  cannot  bind  the  minority  by 
accepting  an  amendment  of  its  charter  authorizing  it  to  con- 
solidate with  another  corporation,^®  unless  the  consolidation  is 
such  that  it  does  not  change  the  objects  of  the  corporation,  but 
is  merely  in  furtherance  thereof.*^ 

A  mere  majority  of  the  stockholders  of  a  corporation  cannot 
accept  an  amendment  of  its  .charter  changing  the  number  of 
votes  to  which  each  stockholder  is  entitled  under  the  charter.** 

(d)  Amendments  in  furtherance  of  the  objects  of  the  corpora^ 
tion. — ^What  has  been  said  in  the  preceding  subdivisions  does 
not  apply  to  alterations  or  amendments  of  a  charter  which  do 
not  fundamentally  or  radically  change  the  character  of  the  cor- 
poration, or  its  objects,  but  which  are  merely  in  furtherance  of 
the  objects  for  which  it  was  created,  and  for  the  purpose  of 
enabling  it  the  better  to  carry  out  those  objects.  Such  an 
amendment  may  be  accepted  by  a  majority  of  the  stockholders, 
against  the  dissent  of  the  minority,  for  it  may  well  be  held  that 
every  stockholder  impliedly  agrees  that  he  will  be  bound  by 
the  vote  of  the  majority  in  accepting  amendments  in  further- 
ance of  the  original  purposes  of  the  corporation.®® 

68  Clearwater  v.  Meredith,  1  Wall.  Co.  v.  Marsh,  17  Wjs.  13,  2  Keen- 
(U.  S.)25;  Mowrey  v.  Indianapolis  er's  Cas.  1266,  1  Cum.  Cas.  897; 
&  Cincinnati  R.  Co.,  4  Biss.  78,  Gardner  v.  Hamilton  Mutual  Ins. 
Fed.  Cas.  No.  9,891;  City  of  Knox-  Co.,  33  N.  Y.  421;  Hamilton  Mu- 
ville  V.  Knoxville  &  Ohio  R.  Co.,  tual  Ins.  Co.  v.  Hobart,  2  Gray 
22  Fed.  758;  Supervisors  of  Fulton  (Mass.)  543;  Lauman  v.  Lebanon 
County  V.  Mississippi  &  Wabash  Valley  R.  Co.,  30  Pa.  St.  42,  72 
R.  Co.,  21  111.  338;  Illinois  Grand  Am.  Dec.  685,  2  Keener's  Cas.  1473 ; 
Trunk  R.  Co.  v.  Cook,  29  111.  237;  Kean  v.  Johnson,  9  N.  J.  Eq.  401, 
Sparrow  v.  Evansville  &  Craw-  1  Keener's  Cas.  608;  Mills  v.  Cen- 
fordsville  R.  Co.,  7  Ind.  369;  Fish-  tral  R.  Co.,  41  N.  J.  Bq.  1.  Com- 
er v.  Evansville  &  Crawfordsville  pare  Hale  v.  Cheshire  R.  Co.,  161 
R.  Co.,  7  Ind.  407;  McCray  v.  June-  Mass.  443. 

tion  R.  Co.,  9  Ind.  358;   Booe  v.  67  See  infra,  this  section,  (d). 

Junction  R.  Co.,  10  Ind.  93 ;  Shelby-  68  in  re  Election  of  Directors  of 

ville  &  Rushville  Turnpike  Co.  v.  Newark  Library  Ass'n,   64  N.   J. 

Barnes,    42    Ind.    498;     Tuttle    v.  Law,  217. 

Michigan  Air  Line  R.  Co.,  35  Mich.  69  Durfee  v.  Old  Colony  &  Fall 

247;  Botts  v.  Simpsonville  &  Buck  River  R.  Co.,  5  Allen  (Mass.)  230, 

Creek  Turnpike  Road  Co.,  88  Ky.  2  Smith's  Cas.  750,  2  Keener's  Cas. 

54;  Kenosha,  Rockford  &  R.  I.  R.  1480,  1  Cum.  Cas.  773;  Stevens  v. 
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(e)  Applications  of  this  rule. — ^In  accordance  with,  this  rule, 
it  has  been  held  that  a  majority  of  the  Stockholders  of  a  corpo- 
ration may  accept  an  amendment  of  its  charter  changing  its 
name,''"  or  the  number  of  its  directors  j''^  authorizing  an  in- 
crease or  reduction  of  capital  stock  ;'^^  or  authorizing  the  issue 
of  preferred  stock  for  the  purpose  of  raising  money  to  carry 
out  the  legitimate  objects  of  the  corporation;'^  or  authorizing 
the  corporation  to  lease  or  sell,  or  divide  among  the  stockhold- 
ers, property  nor  needed  for  the  purposes  of  the  corporation.''* 

Rutland   &   Burlington  R.   Co.,   29     72  Durfee  v.  Old  Colony  &  Fal] 

Vt.  545,  1  Smith's  Cas.  233;   Sche-  River  R.  Co.,  5  Allen  (Mass.)  230, 

nectady   &    Saratoga   Plank  Road  2  Smith's  Cas.  750,  2  Keener's  Cas. 

Co.  V.  Thatcher,  11  N.  Y.  102;  Buf-  1480,  1  Cum.  Cas.  773;   Buffalo  & 

falo  &  New  York  City  R.   Co.  v.  New  York  City  R.  Co.  v.  Dudley, 

Dudley,   14   N.   Y.   336,   2   Smith's  14  N.  Y.  336,  2  Smith's  Cas.  742; 

Cas.  742 ;   Northern  R.  Co.  v.  Mil-  Peoria  &  Uquawka  R.  Co.  v.  Biting, 

ler,  10  Barb.  (N.  Y.)  282;  Troy  &  17  111.  429;  Rice  v.  Rock  Island  & 

Rutland  R.  Co.  v.  Kerr,  17  Barb.  Alton  R.  Co.,   21  ni.   93;    Troy  & 

(N.  Y.)    581;    South  Bay  Meadow  Rutland  R.  Co.  v.  Kerr,  17  Barb. 

Dam  Co.  v.  Gray,  30  Me.  547;  Old  (N.  Y.)  581;  Joslyn  v.  Pacific  Mail 

Colony  &  Lincoln  R.  Co.  v.  Veazie,  Steamship  Co.,  12  Abb.  Pr.  (N.  S.; 

39   Me.   580;    Taggart  v.   Western  N.  Y.)  329. 

Maryland  R.   Co.,   24   Md.   563,   89       's  Rutland  &  Burlington  R.  Co. 

Am.   Dec.  760;    Banet  v.  Alton  &  v.   Thrall,   35  Vt.  536;    Chaffee  v. 

Sangamon  R.  Co.,  13  111.  504;  Park  Rutland  R.   Co.,   55  Vt.   110;   City 

V.  Modern  Woodmen  of  America,  of  Covington  v.  Covington  &  Cin- 

181  111.  214;  New  Haven  &  Derby  cinnati  Bridge  Co.,  10  Bush  (Ky.) 

R.  Co.  V.  Chapman,  38  Conn.  56;  69;    Everhart  v.   West  Chester  & 

Mower  v.   Staples,   32   Minn.   284;  Philadelphia  R.  Co.,  28  Pa.  St.  339; 

Woodfork  v.  Union  Bank,  3  Cold.  Curry  v.    Scott,    54    Pa.  'St.   270; 

(Tenn.)  488;  Milford  &  Chillicothe  Davis  v.  Proprietors  of  Lowell  Sec- 

Tumpike   Co.   v.   Brush,   10   Ohio,  ond   Universalist   Meeting  House, 

111,  36  Am.  Dec.  78;  Chattanooga,  8  Mete.   (Mass.)  321;  Williston  v. 

Rome  &  C.  R.  Co.  v.  Warthen,  98  Michigan    Southern    &    Northern 

Ga.  599.    See,  also,  ante,  §  275.  Indiana  R.  Co.,   13  Allen   (Mass.) 

The     Massachusetts     and     New  400.    And  see  Blchbaum  v.  City  of 

York  cases  go  even  further  than  Chicago  Grain  Elevators   [1891]   3 

the  proposition  stated  in  the  text,  Ch.  459;   Stevens  v.  South  Devon 

but  to  this  extent  they  are  con-  Ry.  Co.,  9  Hare,  313. 
trary  to  the  weight  of  authority.       Compare,     however,      Kent     v. 

See  infra,  this  section  (f).  Quicksilver  Mining  Co.,  78  N.  Y. 

70  Taggart  v.  Western  Maryland  159,  2  Keener's  Cas.  936;  Knox- 
R.  Co.,  24  Md.  563,  89  Am.  Dec.  ville,  Cumberland  Gap  &  L.  R.  Co. 
760 ;  Buffalo  &  New  York  City  R.  v.  City  of  Knoxville,  98  Tenn.  1. 
Co.  V.  Dudley,  14  N.  Y.  336,  2  t4  Webster  v.  Cambridge  Female 
Smith's  Cas.  742;  Clark  v.  Monon-  Seminary,  78  Md.  193;  Merchant 
gahela  Navigation  Co.,  10  Watts  v.  Western  Land  Ass'n,  56  Minn. 
(Pa.)  364;  Bucksport  &  Bangor  R.  327. 

Co.  V.  Buck,  68  Me.  81.  That  the  legislature  may  author- 

71  Mower  v.  Staples,  32  Minn,  ize  a  waterworks  corporation,  by 
284.  vote   of  the   majority,   to   sell   its 
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A  majority  of  the  stockholders  of  a  corporation  may  accept 
an  amendment  of  the  charter  granting  additional  privileges, 
where  the  grant  is  not  such  as  to  essentially  change  the  objects 
of  the  corporation.  Thus,  a  majority  of  the  stockholders  of  a 
corporation  created  for  the  purpose  of  improving  the  naviga- 
tion of  a  river,  and  authorized  to  take  tolls,  may  accept  an 
amendment  of  its  charter  authorizing  it  to  extend  its  dams, 
although  this  may  increase  its  indebtedness  beyond  the  amount 
originally  authorized. "^^  And  the  majority  of  the  stockholders 
of  a  railroad  or  turnpike  company,  or  of  a  hotel  company,  may 
accept  an  amendment  extending  the  time  for  completing  or 
commencing  the  construction  of  its  road  or  hotel.''® 

A  majority  of  the  stockholders  of  a  railroad  or  turnpike 
company  may  accept  an  amendment  changing  its  route,  or  au- 
thorizing an  extension  of  its  road,  if  the  change  or  extension 
is  not  so  great  as  to  make  the  enterprise  radically  different, 
from  vyhat  was  originally  contemplated,  but  is  merely  in  fur- 
therance of  the  original  purpose.'^''  It  is  otherwise,  however, 
if  the  change  is  so  radical  as  to  make  the  enterprise  essentially 
different  from  that  authorized  by  the  charter.''* 

A  majority  of  the  stockholders  of  a  toll-road  company  may 

plant  to  the  city,  see  Peabody  v.  &  Chillicothe  Turnpike  Co.  v. 
Westerly  Water  Works,  20  R.  I.  Brush,  10  Ohio,  111,  36  Am.  Dec. 
176.  78;  Irvin  v.  Susquehanna  &  Phil- 
's Gray  v.  Monongahela  Naviga-  lipshurg  Turnpike  Road  Co.,  2 
tlon  Co.,  2  Watts  &  S.  (Pa.)  156,  Pen.  &  W.  (Pa.)  470,  23  Am.  Dec. 
37  Am.  Dec.  500.  53 ;  Cross  v.  Peach  Bottom  Ry.  Co., 

76  Taggart  v.  Western  Maryland  90  Pa.  St.  392 ;  Banet  v.  Alton  & 
R.  Co.,  24  Md.  563,  89  Am.  Dec.  Sangamon  R.  Co.,  13  111.  504;  Illi- 
760;  Milford  &  Chillicothe  Turn-  nois  River  R.  Co.  v.  Zimmer,  20 
pike  Co.  v.  Brush,  10  Ohio,  111,  36  111.  654;  Peoria  &  XJquawka  R.  Co. 
Am.  Dec.  78;  Agricultural  Branch  v.  Elting,  17  111.  429;  Ross  v.  Chi- 
R.  Co.  v.  Winchester,  13  Allen  cago,  Burlington  &  Q.  R.  Co..  77 
(Mass.)  29;  Union  Hotel  Co.  v.  111.  127;  Peoria  &  Rock  Island  R. 
Hersee,  79  N.  Y.  454,  35  Am.  Rep.  Co.  v.  Preston,  35  Iowa,  115;  Pa- 
536.  cific  R.  Co.  v.  Hughes,  22  Mo.  291, 

77  Buffalo  &  New  York  City  R.  64  Am.  Dee.  265;  Pacific  R.  Co.  v. 
Co.  V.  Dudley,  14  N.  Y.  336,  2  Renshaw,  18  Mo.  210;  Johnson  v. 
Smith's  Cas.  742;  Durfee  v.  Old  Pensacola  &  Georgia  R.  Co.,  9  Fla. 
Colony  &  Fall  River  R.  Co.,  5  Allen  299;  Wilson  v.  Wills  Valley  R.  Co., 
(Mass.)  230,  2  Smith's  Cas.  750,  2  33  Ga.  466;  Chattanooga,  Rome  & 
Keener's  Cas.  1480,  1  Cum.  Cas.  C.  R.  Co.  v.  Warthen,  98  Ga.  599. 
773;  Pennsylvania  &  Ohio  Canal  78  See  supra,  this  section,  (c), 
Co.  V.  Webb,  9  Ohio,  136;  Milford  and  cases  there  cited. 
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accept  an  amendment  authorizing  a  change  of  the  location  of 
the  toll  gatesJ® 

A  majority  of  the  stockholders  of  a  railroad  company  or 
other  corporation  may  accept  an  amendment  authorizing  con- 
solidation with  another  company,  if  the  consolidation  does  not 
materially  change  the  enterprise  for  which  the  corporation  was 
created.*"  Ordinarily,  however,  the  consolidation  of  a  cor- 
poration with  another  is  so  radical  a  change  that  it  cannot  be 
made  under  an  amendment  of  the  charter  without  the  unani- 
mous consent  of  all  the  stockholders.*-* 

(f)  Effect  of  reservation  by  the  state  of  the  power  to  alter, 
amend,  or  repeal  charters. — As  a  rule,  in  granting  charters  or 
authorizing  the  creation  of  corporations  under  general  laws, 
the  state,  as  we  have  seen  in  a  former  chapter,  expressly  re- 
serves the  power  of  alteration,  amendment,  or  repeal,  and  such 
a  reservation,  of  course,  becomes  a  part  of  the  contract  between 
the  state  and  the  corporation,  and  is  binding,  not  only  upon 
the  corporation,  but  also  upon  every  individual  stockholder.®* 
No  stockholder,  therefore,  can  successfully  contend  that  his  con- 
tract with  the  corporation  is  impaired  by  any  amendment  of 
the  charter  of  the  corporation  which  comes  properly  within 
such  a  reservation.  The  difficulty  has  been  in  construing  such 
a  reservation  and  determining  what  amendments  are  properly 
within  it,  and  on  this  question 'there  has  been  some  difference 
of  opinion.  There  is  no  use  trying  to  reconcile  all  the  deci- 
sions on  this  point,  for  they  are  irreconcilable. 

(1)  Massachusetts  and  New  York  doctrine. — In  some  of 

the  cases  in  which  the  courts  have  been  called  upon  to  deter- 
mine the  power  of  the  majority  of  the  stockholders  of  a  cor- 
poration to  bind  a  dissenting  minority  by  accepting  and  con- 
tinuing under  an  amendment  of  its  charter,  great  stress  has 

79  Bardstown  &  Green  River  si  See  supra,  this  section,  (c), 
Turnpike   Co.  v.   Rodman,   12  Ky.    and  cases  tliere  cited. 

Law  Rep.  151.  82  Ante,    §    273 ;    Durfee   v.    Old 

80  Sprague  v.  Illinois  River  R.  Colony  &  Pall  River  R.  Co.,  5  Allen 
Co.,  19  111.  174;  Hanna  v.  Cincin-  (Mass.)  230,  2  Smith's  Cas.  750,  2 
nati  &  Ft.  Wayne  R.  Co.,  20  Ind.  Keener's  Cas.  1480.  1  Cum.  Cas. 
30.  773. 


§  631f  MANAGEME3NT  OF  CORPORATIONS.  1927 

been  placed  upon  the  fact  that  the  state  had  reserved  the  power 
to  alter,  amend,  or  repeal  the  charter;  and  because  of  such  a 
reservation,  the  majority  of  the  stockholders  have  been  allowed 
to  bind  the  minority  by  accepting  an  amendment  of  a  charter 
made  for  the  benefit  of  the  corporation,  and  adding  to  the 
powers  of  the  corporation  so  as  to  materially  change  the  enter- 
prise for  which  it  was  originally  created,  where  the  additional 
powers  conferred  were  of  the  same  general  kind  as  those  orig- 
inally conferred.®^ 

In  a  leading  Massachusetts  case,  a  railroad  company  had 
been  created  for  the  purpose  of  constructing  and  operating  a 
railroad  from  Fall  Eiver  to  Boston,  and  the  charter  was 
amended  so  as  to  authorize  the  company  to  extend  its  road 
from  the  terminus  in  Fall  River  to  the  Rhode  Island  line,  and 
to  unite  with  a  railroad  from  the  latter  point  to  Newport,  in 
Rhode  Island.  It  was  held  that,  as  the  state  had  reserved  the 
power  to  alter  or  amend  the  charter  of  the  company,  this  reser- 
vation was  binding  on  the  stockholders,  and  that  a  majority 
could  bind  a  dissenting  minority  by  accepting  the  amend- 
ment, by  constructing  a  road  to  the  Rhode  Island  line,  and  by 
leasing  the  road  of  another  company  from  the  latter  point  to 
!N"ewport  for  ten  years  at  an  annual  rent,  to  be  paid  for  the 
full  term  in  advance,  and  to  be  used  by  the  latter  company  in 
constructing  its  road.  The  court  held  that  a  dissenting  stock- 
holder could  not  maintain  a  suit  for  an  injunction,  and  he 
was  therefore  forced,  against  his  will,  into  a  clearly  different 
enterprise  from  that  originally  contemplated.** 

There  was  a  similar  decision  in  !N"ew  York,  where  a  railroad 
company  had  been  created  for  the  purpose  of  constructing  and 
operating  a  railroad  from  Hornellsville  to  Attica,  and  its  char- 
ter was  amended  so  as  to  authorize  it  to  extend  its  road  to 
Buffalo,  thirty-one  miles  beyond  Attica,   and  to  increase  its 

83  See  Durfee  v.  Old  Colony  &  &  New  York  City  R.  Co.  v.  Dud- 
Fall  River  R.  Co.,  5  Allen  (Mass.)  ley,  14  N.  Y.  336,  2  Smith's  Cas. 
230,  2  Smith's  Cas.  750.  2  Keener's  742. 
Cas.  1480,  1  Cum.  Cas.  773;  Buffalo       s*  Durfee  v.  Old  Colony  &  Fall 
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capital  stock  for  such  purpose  from  $750,000  to  $1,500,000. 
It  was  held  that  the  amendment  did  not  release  a  dissenting 
stockholder  from  liability  on  his  subscription.®^ 

It  was  said  in  the  Massachusetts  case  above  referred  to :  "In 
creating  a  corporation,  no  contract  is  made  by  the  legislature 
with  the  individual  members  or  stockholders,  any  further  than 
they  are  represented  by  the  artificial  body  which  the  act  of  in- 
corporation calls  into  being.  They  have  no  other  rights  except 
those  which  exist  or  grow  out  of  the  constitution  of  the  body 
corporate  of  which  they  are  members.  To  this  only  can  we  look, 
in  order  to  ascertain  whether  there  has  been  any  breach  of  con- 
tract or  violation  of  chartered  rights.  It  constitutes,  of  itself, 
the  contract  by  which  the  rights  of  all  parties  are  to  be  gov- 
erned. When,  therefore,  it  is  expressly  provided  between  the 
legislature  on  the  one  hand  and  the  corporation  on  the  other, 
as  part  of  the  original  contract  of  incorporation,  that  the  former 
may  change  or  modify  or  abrogate  it  or  any  portion  of  it,  it 
cannot  be  said  that  any  contract  is  broken  or  infringed  when 
the  power  thus  reserved  is  exercised  with  the  consent  of  the 
artificial  body  of  whose  original  creation  and  existence  such 
reservation  formed  an  essential  part.  The  stockholder  cannot 
say  that  he  became  a  member  of  the  corporation  on  the  faith 
of  an  agreement  made  by  the  legislature  with  the  corporation, 
that  the  original  act  of  incorporation  should  undergo  no  change 
except  with  his  assent.  Such  a  position  might  be  asserted  with 
more  plausibility,  if  there  was  an  absence  of  a  clause  in  the 
original  act  of  incorporation  providing  for  an  alteration  in  its 
terms.  In  such  a  case  it  might  perhaps  be  maintained  that 
there  was  a  strong  implication  that  the  charter  should  remain 
inviolate,  and  that  the  holders  of  shares  invested  their  property 
in  the  corporation  relying  upon  a  contract  entered  into  between 

River  R.  Co.,  5  Allen  (Mass.)  230,  Hartford  &  New  Haven  R.  Co.  v. 

2  Smith's  Cas.  750,  2  Keener's  Gas.  Croswell,   5   Hill    (N.   Y.)    383,    40 

1480,  1  Cum.  Cas.  773.  Am.  Dec.  354,  1  Smith's  Cas.  230, 

85  Buffalo  &  New  York  City  R.  2  Keener's  Cas.  1262,  1  Cum.  Cas. 

Co.    V.    Dudley,    14    N.    Y.    336,    2  894.      See,    also,    Schenectady    & 

Smith's    Cas.    742,   wherein  Judge  Saratoga     Plank     Road     Co.     v. 

Selden    questioned    the    case    of  Thatcher,  11  N,  Y.  102. 
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it  and  the  legislature  that  the  provisions  of  the  act  creating  it 
should  remain  unchanged.  But  it  is  difficult  to  see  how  such 
a  construction  can  be  put  on  a  contract  which  contains  an  ex- 
press stipulation  that  it  shall  be  subject  to  amendment  and  al- 
teration. If  it  be  asked  by  whom  such  amendment  or  altera- 
tion is  to  be  made,  the  answer  is  obvious :  by  the  parties  to  the 
contract,  the  legislature  on  the  one  hand  and  the  corporation 
on  the  other;  the  former  expressing  its  intention  by  means  of 
a  legislative  act,  and  the  latter  assenting  thereto  by  a  vote  of 
the  majority  of  the  stockholders,  according  to  the  provisions 
of  its  charter.  It  is  nothing  more  than  the  ordinary  case  of 
a  stipulation  that  one  of  the  parties  to  a  contract  may  vary  its 
terms  with  the  assent  of  the  other  contracting  party.  In  such 
case,  all  persons  claiming  derivative  rights  or  interests  under 
the  original  contract,  with  notice  of  its  terms,  would  be  bound 
by  the  amendment  or  alteration  to  which  the  parties  should 
agree.  *  *  *  It  is  a  mistake,  therefore,  to  say  that  the 
contract  of  a  stockholder  with  a  corporation  established  under 
our  statutes  binds  the  latter  to  undertake  no  new  enterprise  and 
engage  in  no  business  or  operation  other  than  that  contem- 
plated by  the  original  charter.  This  interpretation  puts  aside 
the  express  provision  authorizing  an  amendment  or  alteration 
of  the  act  of  incorporation,  and  gives  it  no  effect  as  against  a 
stockholder  without  his  assent,  although  he  bought  his  stock  or 
subscribed  for  his  shares  subject  to  the  legal  effect  of  such  a 
stipulation.  *  *  *  The  real  contract  into  which  the  stock- 
holder enters  with  the  corporation  is,  that  he  agrees  to  become 
a  member  of  an  artificial  body  which  is  created  and  has  its  ex- 
istence by  virtue  of  a  contract  with  the  legislature,  which  may 
be  amended  or  changed  with  the  consent  of  the  company,  ascer- 
tained and  declared  in  the  mode  pointed  out  by  law.  Having, 
by  virtue  of  the  relation  which  subsists  between  himself  and  the 
corporation  as  a  holder  of  shares,  assented  to  the  terms  of  the 
original  act  of  incorporation,  he  cannot  be  heard  to  say  that 
he  will  not  be  bound  by  a  vote  of  the  majority  of  the  stock- 
holders accepting  an  amendment  or  alterations  of  the  charter 
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made  in  pursuance  of  an  express  authority  reserved  to  the 
legislature,  and  which  by  such  acceptance  has  become  binding 
on  the  corporation."** 

(2)  Contrary  and  more  reasonable  doctrine. — The  reason- 
ing of  the  Massachusetts  court  in  the  case  above  referred  to  is 
based  upon  the  assumption  that  the  reservation  by  the  state  of 
the  power  to  alter,  amend,  or  repeal  the  charter  of  a  corporation 
is  intended,  not  merely  .for  the  protection  of  the  public,  but 
also  to  enable  the  legislature  to  authorize  a  corporation  to  en- 
gage in  new  enterprises  solely  for  its  own  benefit,  and  whether 
any  interests  of  the  public  are  concerned  or  not.  If  the  rea- 
soning is  sound,  then  the  legislature,  under  such  a  reservation, 
might  authorize  a  majority  of  the  stockholders  of  a  manufac- 
turing company  to  engage  in  banking,  insurance,  or  railroad- 
ing, against  the  dissent  of  the  minority.  In  a  word,  the  money 
invested  by  a  stockholder  in  a  corporation  is  at  the  mercy  of 
the  legislature  and  a  majority  of  the  stockholders.  This  cer- 
tainly cannot  be  the  proper  construction  of  a  constitutional  or 
statutory  provision  reserving  to  the  state  the  power  to  alter  or 
amend  charters.  And  such  a  construction  is  not  supported  by 
the  weight  of  authority. 

The  true  view  is  that  the  power  to  alter,  amend,  or  repeal 
charters  is  reserved  by  the  state  solely  for  the  purpose  of  avoid- 
ing the  effect  of  the  decision  in  the  Dartmouth  College  Case,*^ 
that  the  charter  of  a  corporation  is  a  contract  between  the  state 
and  the  corporation  within  the  constitutional  prohibition 
against  laws  impairing  the  obligation  of  contracts,**  and  of  en- 
abling the  state  to  impose  such  restraints  upon  corporations 
as  the  legislature  may  deem  advisable  for  protection  of  the 
public,  and  not  for  the  purpose  of  avoiding  the  effect  of  the 
doctrine  in  Natusch  v.  Irving.**  Such  power  is  not  reserved 
in  any  sense  for  the  benefit  of  the  corporation,  or  of  a  majority 


soDurfee  v.  Old  Colony  &  Fall  87  Ante,  §  270. 

River  R.  Co.,  5  Allen  (Mass.)  230,  .„  .„.„    „  „„„     .   „„„ 

2  Smith's  Cas.  750,  2  Keener's  Gas.  ''  ^''^^-  §  ^70  et  seq. 

1480,  1  Cum.  Cas.  773.    .  so  Supra,  this  section,   (b). 
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of  the  stockholders,  upon  any  idea  that  the  legislature  can  alter 
the  contract  between  the  corporation  and  its  stockholders,  nor 
for  the  purpose  of  enabling  it  to  do  so.  If  this  view  is  sound, 
— and  that  it  is  so  seems  clear, — ^the  power  of  a  majority  of  the 
stockholders  to  bind  a  dissenting  minority  by  accepting  an 
amendment  of  the  charter  does  not  depend  at  all  upon  whether 
the  state  has  reserved  the  power  to  alter  or  amend  the  charter, 
but  depends  "essentially  upon  the  question  whether  the  change 
is  of  such  a  character  that  it  may  be  deemed  so  far  in  ftirther- 
ance  of  the  original  undertaking,  and  incidental  to  it,  as  to  be 
fairly  within  the  power  of  the  corporation  to  bind  its  individual 
members  by  its  corporate  assent,  or  whether  it  is  such  a  de- 
parture from  the  original  purpose  that  no  member  should  be 
deemed  to  have  authorized  the  corporation  to  assent  to  it  for 
him."9o 

It  was  said  in  a  New  Jersey  case :  "The  object  and  purpose 
of  these  provisions  are  so  plain,  and  so  plainly  expressed  in 
the  words,  that  it  seems  strange  that  any  doubt  could  be  raised 
concerning  it.  It  was  a  reservation  to  the  state,  for  the  benefit 
of  the  public,  to  be  exercised  by  the  state  only.  The  state  was 
making  what  had  been  decided  to  be  a  contract,  and  it  reserved 
the  power  of  change,  by  altering,  modifying,  or  repealing  the 
contract.  Neither  the  words  nor  the  circumstances,  nor  ap- 
parent objects  for  which  this  provision  was  made,  can,  by  any 
fair  construction,  extend  it  to  giving  a  power  to  one  part  of 
the  corporators  against  the  other,  which  they  did  not  have  be- 
fore."»i 

And  in  a  later  case  it  was  said,  in  substance,  that  "after 

00  Kenosha,  Rockford  &  R.  I.  R.  coin  R.  Co.  v.  Veazie,  39  Me.  571; 

Co.  V.  Marsh,  17  Wis.  13,  2  Keen-  Mills  v.  Central  R.   Co.,  41  N.  J. 

er's  Cas.   1266,   1   Cum.   Cas.   897;  Bq.  1;  In  re  Election  of  Directors 

Zabriskie   v.   Hackensack   &   New  of   Newark   Library   Ass'n,    64   N. 

York  R.  Co.,  18  N.  J.  Eq.  178,  90  J.  Law,  217. 
Am.  Dec.  617,  2  Smith's  Cas.  760, 

2  Keener's  Cas.  1487,  1  Cum.  Cas.  91  Zabriskie    v.    Hackensack    & 

781 ;    Troy   &   Rutland    R.    Co.    v.  New  York  R.  Co.,  18  N.  J.  Eq.  178, 

Kerr,  17  Barb.   (N.  Y.)   581;   Dow  90   Am.   Dec.   617,   2   Smith's   Cas. 

V.  Northern  R.  Co.,  67  N.  H.  1,  2  760,  2  Keener's  Cas.  1487,  1  Cum. 

Smith's  Cas.  795;  Old  Town  &  Lin-  Cas.  781. 
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shareholders  have  entered  into  a  contract  among  themselves, 
under  legislative  sanction,  and  expended  their  money  in  the 
execution  of  the  plan  mutually  agreed  upon,  the  plan  cannot, 
even  by  virtue  of  legislative  enactment,  be  radically  changed 
by  the  majority  alone,  and  dissentient  stockholders  be  com- 
pelled to  engage  in-  a  nev7  and  totally  different  undertaking, 
because  such  action  would  impair  the  obligation  of  the  dissent- 
ing stockholders  with  their  associates  and  the  state."^^ 

According  to  this  doctrine,  even  when  the  state  has  reserved 
the  power  to  alter,  amend,  or  repeal  a  charter,  a  majority  of 
the  stockholders  cannot  bind  a  dissenting  minority  by  acceptance 
of  an  amendment  which  is  so  radical-  a  change  as  to  authorize 
the  corporation  to  engage  in  a  different  enterprise  from  that  for 
which  it  was  created.  It  has  been  held,  therefore,  that  a  ma- 
jority of  the  stockholders  cannot  accept  an  amendment  author- 
izing the  company  to  extend  its  road  considerably  beyond  the 
terminus  originally  fixed,  and  to  increase  its  capital  stock  for 
such  purpose,  or  to  consolidate  with  another  company  with 
which  it  connects,  or  to  materially  change  its  route.*^ 

(3)  Alteration  and  change  distinguished. — There  is  an- 
other view  which  leads  to  substantially  the  same  result.  A 
reservation  of  the  power  to  alter,  amend,  or  repeal  a  charter 
cannot  be  construed  as  giving  the  legislature  the  power  to 
authorize  a  majority  of  the  stockholders  to  engage  in  a  different 
enterprise,  for  this  is  not  an  amendment  or  alteration,  but  a 
change.  The  legislature,  said  the  New  Jersey  court,  "can 
repeal  or  suspend  the  charter;  it  can  alter  or  modify  it;  it 
can  take  away  the  charter;  but  it  cannot  impose  a  new  one, 
and  oblige  the  stockholders  to  accept  it.  It  can  alter  or  modify 
the  old  one;  but  power  to  alter  or  modify  anything  can  never 
be  held  to  imply  a  power  to  substitute  a  thing  entirely  different. 
It  is  not  the  meaning  of  the  words  in  their  usually  received 

92  Mills  V.  Central  R.  Co.,  41  N.  Cas.  760,  2  Keener's  Cas.  1487,  1 

J.  Eq.  1.  Cum.  Cas.  781;  Kenosha,  Rockford 

ssZabrlskie    v.    Hackensaek    &  &  R.  I.  R.  Co.  v.  Marsh,  17  Wis. 

New   York   R.   Co.,   18   N.    J.   Bq.  13,  2   Keener's  Cas.  1266,  1  Cum. 

178,  90  Am.  Dec.   617,   2   Smith's  Cas.  897. 
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sense.  Power  to  alter  a  mansion  house  would  never  be  con- 
strued to  mean  a  power  to  tear  down  all  but  the  back  kitchen 
and  front  piazza,  and  build  one  three  times  as  large  in  its 
place.  In  anything  altered,  something  must  be  preserved  to 
keep  up  its  identity ;  and  a  matter  of  the  same  kind,  wholly  or 
chiefly  new,  substituted  for  another,  is  not  an  alteration;  it 
is  a  change."^* 

(g)  Exercise  of  power  of  eminent  domain. — When  a  corpora- 
tion is  of  such  a  character  that  the  legislature  may  delegate  to 
it  the  power  of  eminent  domain,  as  in  the  case  of  railroad  com- 
panies, the  legislature  may,  if  the  good  of  the  public  so  re- 
quires, authorize  a  consolidation  against  the  dissent  of  some  of 
the  stockholders,  provided  it  makes  adequate  provision  for  just 
compensation  to  the  dissenting  stockholders  for  their  shares.®^ 

§  632.    Batification  and  estoppel. 

If  a  majority  of  the  stockholders  of  a  corporation  do  or  au- 
thorize an  act  as  towhich  it  is  not  within  the  power  of  a  majority 
to  bind  the  minority,  but  which  would  be  valid  if  all  consent, 
stockholders  who  do  not  take  part  may  ratify  the  act,  or  may 
be  estopped  by  acquiescence;  and  they  will  be  held  to  have 
ratified  or  acquiesced  in  the  act  of  the  majority  if,  with  knowl- 
edge of  the  same,  they  unreasonably  delay  in  giving  notice  of 
their  dissent.^^ 

oiZabriskie,  Chancellor,  in  Za-  Ark.  346;  Centre  &  Klshacoquillas 
briskie  v.  Hackensack  &  New  York  Turnpike  Road  Co.  v.  McConaby 
R.  Co.,  18  N.  J.  Bq.  178,  90  Am.  16  Serg.  &  R.  (Pa.)  142;  Bedford 
Dec.  617,  2  Smith's  Cas.  760,  2  R.  Co.  v.  Bowser,  48  Pa.  St.  29; 
Keener's  Cas.  1487,  1  Cum.  Cas.  Chouteau  v.  Allen,  70  Mo.  290;  Des 
781.  Moines  Gas  Co.  v.  West,  50  Iowa, 

05  Black  V.  Delaware  &  Raritan  16;  Deaderick  v.  Wilson  8  Baxt 
Canal  Co.,  24  N.  J.  Eq.  455.  (Tenn.)  108,  2  Keener's  Cas.  1534; 

9s  Martin  v.  Pensacola  &  Georgia  Memphis  Branch  R,  Co.  v.  Sulli- 
R.  Co.,  8  Fla.  370,  73  Am.  Dec.  van,  57  Ga.  240;  Gifford  v.  New 
713;  Kent  v.  Quicksilver  Mining  Jersey  Railroad  &  Transportation 
Co.,  78  N.  Y.  159,  2  Keener's  Cas.  Co.,  10  N.  J.  Bq.  171;  Vermont  & 
936;  Sheldon  Hat  Blocking  Co.  v.  Canada  R.  Co.  v.  Vermont  Cen- 
Bickemeyer  Hat  Blocking  Machine  tral  R.  Co.,  34  Vt.  2;  International 
Co.,  90  N.  Y.  607;  Parsons  v.  &  Great  Northern  R.  Co.  v.  Bre- 
Hayes,  14  Abb.  N.  C.  (N.  Y.)  419,  mond,  53  Tex.  96;  Phosphate  of 
1  Smith's  Cas.  314;  Danbury  &  Lime  Co.  v.  Green,  L.  R.  7  C.  P 
Norwalk  R.  Co.  v.  Wilson,  22  43.  And  see  ante,  §  553. 
Conn.   435;    Ex  parte  Booker,   18       Where  a  majority  of  the  stock- 
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This  applies  to  the  acceptance  of  alterations  or  amendments 
of  charters.  Where  the  stockholders  of  a  corporation,  by  regu- 
lar action  in  a  general  meeting,  accept  an  act  altering  the  char- 
ter of  the  corporation,  every  stockholder  who  assents  is  clearly 
bound.  The  same  is  true  of  a  stockholder  who  fails  to  express 
his  dissent  for  an  unreasonable  time,  and  it  is  incumbent  upon 
a  stockholder  who  objects  to  the  alteration  to  affirmatively  show 
that  he  did  dissent  within  a  reasonable  time."^ 

• 

Where  corporations  have  been  consolidated  under  legislaitive 
authority,  a  stockholder  in  one  of  the  old  companies  cannot 
object  to  the  consolidation  after  he  has  surrendered  his  stock, 
and  accepted  stock  in  the  new  company,  or  if  he  has  otherwise 
ratified  or  acquiesced  in  the  consolidation.®* 

II.    Deamngs  between  a  Corporation  and  Its  Stockholdebs. 

§  633.  In  general. — Contracts  and  dealings  between  a  corpora- 
tion and  its  stockholders  are  valid  if  the  stockholders  do  not 
also  act  as  the  agents  of  the  corporation  in  the  matter,  and  if 
no  fraud  is  committed  against  other  stockholders  or  creditors. 

§  634.    Stockholders  may  deal  with  the  corporation. 

As  was  shown  in  a  former  chapter,*®  there  is  nothing  in  the 

holders  vote  to  transfer  to  a  new  v.  Palmer,  34  Me.  366;  Lowell  v. 

corporation,  and  take  its  stock  in  Washington  County  R.  Co.,  90  Me. 

payment,  and  the  transfer  is  made,  80 ;    Memphis    Branch    R.    Co.    v. 

minority    stockholders    who    have  Sullivan,    57    Ga.    240;    Gifford    v. 

opposed    the    transfer,    but    have  New  Jersey  Railroad  &  Transpor- 

taken  their  share  of  the  stock  of  tation  Co.,  10  N.  J.  Eq.  171;  Mills 

the  new  company,  and  allowed  it  v.  Central  R.  Co.,  41  N.  J.  Eq.  1; 

to  conduct  the  business  for  eigh-  Ex  parte  Booker,  18  Ark.  338;  and 

teen  months,  although  under  pro-  other  cases  cited  in  note  96,  supra, 

test,  are  estopped  to  sue  for  re-  Compare    March    v.  Eastern    R. 

scission.     Post  v.  Beacon  Vacuum  Co.,  43  N.  H.  515;   Proprietors  of 

Pump  &  Electrical  Co.  (C.  C.  A.)  Union  Locks  &  Canals  v.  Towne, 

84  Fed.  371.  1  N.  H.  44,  8  Am.  Dec.  32. 

97  Martin  v.  Pensacola  &  Georgia  ss  Rabe  v.  Dunlap,  51  N.  J.  Bq. 

R.  Co.,  8  Pla.  370,  73  Am.  Dpc.  713.  40;   Union  Canal  Co.  v.  Young,  1 

See,  also,  Bedford  R.  Co.  v.  Bow-  Whart.  (Pa.)  410,  30  Am.  Dec.  212; 

ser,    48    Pa.    St.    29;    Vermont    &  Deaderick     v.     Wilson,     8     Baxt. 

Canada  R.  Co.  v.  Vermont  Central  (Tenn.)  108;  International  &  Great 

R.  Co..  34  Vt.  2;   Danbury  &  Nor-  Northern   R.   Co.   v.   Bremond,   53 

walk  R.   Co.  V.   Wilson,   22  Conn.  Tex.   96. 

4?,5;   Kennebec  &  Portland  R.  Co.  ooAnte,  §§  6(b) (2), (c)(6),  534. 
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relation  between  a  corporation  and  its  stockholders  which  per 
se  prevents  dealings  between  them.  A  stockholder,  even  when 
he  owns  a  majority  of  the  stock,  is  not  a  trustee,  and  he  may 
deal  with  the  corporation  through  its  duly-authorized  officers 
and  agents,  making  loans  or  advances  to  it,  and  taking  a  mort- 
gage or  pledge  to  secure  the  same,  selling  it  property,  pur- 
chasing property  from  it,  or  making  any  other  contract  with  it 
which  a  stranger  might  make,  and  the  transaction  is  just  as 
valid  as  if  it  were  between  the  corporation  and  a  stranger,^"" 
provided  he  is  not  also  acting  as  an  officer  or  agent  of  the  cor- 
poration in  the  transaction,^"^  and  provided  he  does  not  take 
advantage  of  his  position  and  influence  to  perpetrate  a  fraud 
upon  other  stockholders,^"^  or  upon  creditors  of  the  corpora- 
tion.^"^ And  a  stockholder,  unlike  an  officer,  is  not  precluded, 
by  the  fact  that  he  is  personally  interested,  from  voting  for  a 
contract  or  other  measure  at  a  corporate  meeting.^"* 

A  stockholder,  for  example,  may  lend  money  to,  or  make  ad- 
vances for,  the  corporation,  and  take  a  mortgage  or  pledge  to 
secure  the  same,  and,  in  the  absence  of  fraud,  he  has  the  same 
rights  under  his  contract  as  a  stranger  would  have,  both  as 
against  the  corporation,  the  other  stockholders,  and  creditors 
of  the  corporation.^"^     He  may  guaranty  the  notes  of  the  cor- 

100  Pope    V.    Brandon,    2    Stew,  chett  v.  Blair  (C.  C.  A.)  100  Fed. 
(Ala.)  '401,  20  Am.  Dec.  49;    Gor-  817;    Ryan  v.  Williams,   100   Fed. 
don  V.  Preston,  1  Watts  (Pa.)  385,  172;   Kane  v.  Lodor,  56  N.  J.  Eq. 
26  Am.   Dec.   75;    Lexington  Life,  268;    Russell   v.   Rock   Run   Fuel- 
Fire  &  Marine  Ins.  Co.  v.  Page,  Gas  Co.,  184  Pa.  St.  102;   North- 
17  B.  Men.  (Ky.)  412,  66  Am.  Dec.  West  Transportation  Co.  v.  Beatty, 
165;   Rogers  v.  Nashville,  Chatta-  12  App.  Cas.  589. 
nooga  &  St.  L.  Ry.  Co.  (C.  C.  A.)  loi  Post,  §  757  et  seq. 
91  Fed.  299;    Richardson  v.   Gra-  102  post,  §  635. 
ham,  45  W.  Va.  134;   Langston  v.  los  Post,   chapter  xxv. 
Greenville   Land    &    Improvement  10*  North- West      Transportation 
Co.,  120  N.  C.   132;    International  Co.   v.  Beatty,   12  App.   Cas.   589; 
Wrecking  &  Transportation  Co.  v.  Gamble  v.   Queens  County  Water 
McMorran,  73  Mich.  467;   Gamble  Co.,   123   N.  Y.  91;   Bjorngaard  v. 
V.  Queens  County  Water  Co.,  123  Goodhue   County  Bank,   49   Minn. 
N.  Y,  91;   Bjorngaard  v.  Goodhue  483;  post,  §  653 (o). 
County  Bank,  49  Minn.  483 ;  King-  105  Gordon  v.   Preston,   1  Watts 
man  &  Co.  v.  Comell-Tebbetts  Ma-  (Pa.)   385,  26  Am.  Dec.  75;   Dun- 
chine  &  Buggy  Co.,  150  Mo.  282;  comb    v.    New  York,  Housatonic 
Wills  V.  Porter  (Cal.)  61  Pac.  1109;  &  N.  R.  Co.,  84  N.  Y.  190,  2  Keen- 
Fox  v.  Mackay,  125  Cal.  57;  Han-  er's   Cas.   1516;    Merrick   v.    Peru 
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poration,  and  take  a  mortgage  or  pledge  to  secure  or  indemnify 
him,^"^  or  the  corporation  may  pay  a  debt  due  Mm  before 
maturity  in  consideration  of  his  guaranty.^"'^  And  he  may  sell 
or  lease  property  to  it,  without  being  accountable  to  it  for 
profits  made  by  him  in  the  trahsaction,^"*  or  purchase  prop- 
erty, or  take  a  lease  from  it.^"®  When  a  corporation  is  allowed 
to  prefer  creditors  in  making  an  assignment  for  the  benefit  of 
creditors,  or  otherwise,  it  may  prefer  a  stockholder  who  is  a 
hona  fide  creditor.^^" 

A  stockholder  may  purchase  the  property  of  the  corporation 
at  a  sheriff's  sale,  and,  in  the  absence  of  fraud,  cannot  be 
called  upon  to  account  to  the  other  stockholders;,  although  he 
may  have  purchased  at  a  low  price.^^* 

Stockholders  who  do  not  control  its  directors  owe  no  duty 
to  disclose  the  fact  that  they  are  interested  in  another  corpora- 
tion, with  which  the  directors  are  about  to  contract,  and  the 
validity  of  the  contract  is  not  affected  by  concealment  of  the 
fact."2 

The  principles  governing  contracts  and  other  dealings  be- 
tween a  corporation  and  its  directors  or  other  officers  are  con- 
sidered in  subsequent  sections,-^  ^^  and  the  principles  governing 
dealings  between  a  corporation  and  its  promoters  have  been  con- 
sidered in  former  sections.-'^* 

Coal  Co.,   61  111.   472,   2   Keener's  Co.,  61  Pa.  St.  202,  100  Am.  Dec. 

Cas.   1507;    Kane  v.  Lodor,   56   N.  628;  Richardson  v.  Graham,  45  W. 

J.  Bq.  268;   Hanchett  v.  Blair  (C.  Va.     134;     Central    Land    Co.    v. 

C.  A.)  100  Fed.  817;  Ryan  v.  Wil-  Obenchain,  92  Va.  130;  Milwaukee 

liams,    100    Fed.    172;    and    other  Cold  Storage  Co.  v.  Dexter,  99  Wis. 

cases  cited  in  note  100,  supra.  214;  and  cases  in  note  100,  supra. 

106  Kingman  &  Co.  v.  Cornell-  io9  Ryan  v.  Williams,  100  Fed. 
Tebbetts  Machine  &  Buggy  Co.,  150  172.  Compare  Chicago  Hansom 
Mo.   282.  Cab  Co.  v.  Yerkes,  141  111.  320,  33 

107  Wills  V.  Porter  (Cal.)  61  Pae.  Am.   St.  Rep.  315. 

1109.  110  Lexington  Life,   Fire   &   Ma- 

103  Ladywell      Mining      Co.      v.  rine  Ins.  Co.  v.  Page,  17  B.  Mon. 

Brookes,  34  Ch.  Div.  398;   Russell  (Ky.)   412,  66  Am.  Dec.  165.    And 

v.    Rock    Run    Fuel-Gas     Co.,    184  see  post,  chapter  xxv. 
Pa.     St.    102;     Wolf    v.    Pennsyl-        m  Mickles    v.     Rochester    City 

vania    R.     Co.,    195     Pa.    St.    91;  Bank,  11  Paige  (N.  Y.)  118,  42  Am. 

Gamble    v.    Queens    County    Wa-  Dec.  103. 

ter  Co.,   123  N.   Y.   91 ;    Densmore       112  Fox  v.  Mackay,  125  Cal.  57. 
Oil  Co.  V.  Densmore,  64  Pa.  St.  43 ;        us  Post,  §  757  et  seq. 
Simons   v.   Vulcan   Oil    &    Mining        n*  Ante,   §   110   et   seq. 
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§  635.    Frauds  upon  other  stockholders. 

While  a  stockholder  may  deal  with  the  corporation  as  shown 
in  the  preceding  section,  the  dealing  must  be  fair  and  free  from 
actual  fraud.  If  the  owners  of  a  majority  of  the  stock  of  a 
corporation  take  advantage  of  their  position,  and  of  their  influ- 
ence over  the  directors  or  other  officers,  to  obtain  an  inequitable 
contract,  conveyance,  or  lease  with  or  from  the  corporation, 
they  perpetrate  a  fraud  upon  the  minority,  and  the  contract, 
lease,  or  conveyance  will  be  set  aside  in  equity  at  the  suit  of 
dissenting  stockholders."^  A  person  who,  although  not  an  offi- 
cer or  agent  of  a  corporation,  by  his  position  as  a  large  stock- 
holder, exercised  a  controlling  influence  on  the  company,  must 
show  that  transactions  between  the  company  and  himself,  by 
which  he  has  profited,  were  fair.^^*' 

This  principle  applies  where  the  chief  stockholder  of  a  cor- 
poration, who  is  also  president,  induces  the  directors,  who  are 
under  his  influence  and  control,  to  vote  him  a  large  salary;"^ 
or  where  a  majority  of  the  stock  is  held  by  one  family,  and  they 
cause  the  profits  to  be  voted  away  in  salaries  to  themselves.^^® 
And  it  has  been  held  that  it  is  illegal  and  fraudulent  for  a  ma- 
jority stockholder  to  purchase  the  property  of  the  corporation, 
against  the  dissent  of  the  minority,  at  a  sale  upon  winding  up 
of  the  corporation  authorized  by  himself  by  his  vote.^^^ 

Eetum  of  consideration. — To  entitle  a  stockholder  to  sue  to 
recover  money  paid  by  the  corporation  to  another  stockholder 

115  Chicago  Hansom  Cab  Co.  v.  Ala.    607;    Currier  v.   New   York, 

Yerkes,    141   111.   320,   33   Am.    St.  West  Shore  &  B.  R.  Co.,  35  Hun 

Rep.    315;    Russell   v.    Rock    Run  (N.  Y.)  355.     And  see  ante,  §  540. 

Fuel-Gas  Co.,  184  Pa.  St.  102;  Sel-  ne  Russell  v.  Rock  Run  Fuel  Gas 

lers  V.  Phoenix  Iron  Co.,  13  Fed.  Co.,    184    Pa.    St.    102,    and    other 

20;  Davis  v.  Memphis  City  Ry.  Co.,  cases  cited  in  the  note  preceding. 

22  Fed.  883;   Rogers  v.  Nashville,  ht  Davis   v.   Memphis    City   Ry. 

Chattanooga  &  St.  L.  Ry.  Co.   (C.  Co.,  22  Fed.  883.     See,  also.  Miner 

C.    A.)    91    Fed.    299;    Meeker   v.  v.  Belle  Isle  Ice  Co.,  93  Mich.  97,  2 

Winthrop    Iron    Co.,   17    Fed.   48;  Cum.  Cas.  234. 

Earle  v.  Seattle,  Lake  Shore  &  B.  "s  Sellers  v.   Phoenix  Iron   Co., 

Ry.  Co.,  56  Fed.  909;    Pearson  v.  13  Fed.  20. 

Concord  R.  Corp.,  62  N.  H.  537,  13  "9  Chicago  Hansom  Cab  Co.  v. 

Am.  St.  Rep.  590;   George  v.  Cen-  Yerkes,    141    111.    320,    33   Am.    St. 

tral  Railroad  &  Banking  Co.,  101  Rep.  315. 
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under  a  contract,  the  corporation  must  return  the  considera- 
tion received  by  it ;  and  it  has  been  held,  therefore,  that  where 
a  corporation  has  paid  money  to  a  stockholder  in  consideration 
of  his  guaranty  of  its  notes,  another  stockholder  cannot  sue 
to  compel  repayment  of  the  money  without  a  release  of  the 
guaranty.^  ^^ 

III.    By-Laws. 

§  636.  In  general. — ^A  corporation  has  the  power,  implied 
when  not  conferred  in  express  terms,  to  make  such  by-laws  as 
may  be  reasonably  necessary  or  proper,  for  the  purpose  of  pre- 
scribing rules  for  its  government,  and  regulating  the  conduct  and 
defining  the  duties  of  its  members,  and  to  alter,  amend,  or  repeal 
the  same ;  but  the  power  is  subject  to  the  following  limitations : 

(1)  By-laws  must  be  reasonable,  and  not  contrary  to  law. 

(2)  They  must  not  be  inconsistent  with  the  charter,  enabling 
act,  or  articles  of  association. 

(3)  They  must  not  deprive  a  member  of  his  vested  rights,  or 
impair  the  obligations  of  his  contract  of  membership. 

(4)  The  power  must  be  exercised  by  the  authority  and  in  the 
mode  prescribed  by  the  charter  of  the  corporation  or  the  gen- 
eral law. 

§  637.     Power  of  corporations  to  make  by-laws. 

Corporations  are  generally  given  the  power  to  make  by-laws 
for  their  government  by  express  charter  or  statutory  provision, 
but  an  express  grant  of  such  power  is  not  necessary.  The 
power  is  always  implied,  subject  to  the  qualification  that  the 
by-laws  must  be  reasonable,  and  not  inconsistent  with  the  char- 
ter of  the  corporation,  nor  contrary  to  the  law,  nor  such  as 
to  impair  or  take  away  vested  contract  rights  of  stockholders 
or  members,  or  of  third  persons.  "When  a  corporation  is  duly 
created,  many  powers,  capacities,  and  incapacities,  are  tacitly 
annexed  to  it  without  any  express  provision ;  and  of  these,  five 
are  said  to  be  necessarily  and  inseparably  incident  to  every  cor- 
poration.    *     *     *     5.  To  make  by-laws,  or  private  statutes 

120  Wills  V.  Porter  fCal.)  61  Pac.   1109.    And  see  post,  §  765. 
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for  the  better  government  of  the  corporation."  ^^^  Particular 
by-laws  which  may  be  adopted  by  a  corporation  in  the  exercise 
of  this  power  will  be  shown  in  a  subsequent  section.^  ^^ 

A  corporation  cannot  make  a  by-law  after  it  has  been  dis- 
solved by  expiration  of  the  period  for  which  it  was  created.  ^^^ 

§  638.    Limitations  upon  the  power  to  make  by-laws. 

(a)  By-laws  must  not  be  imreasonable  or  illegal. — The  power 
of  a  corporation  to  make  by-laws  is  not  unlimited.^^*  In  the 
first  place,  they  must  be  reasonable  and  consistent  with  the 
law  of  the  land.  A  by-law  is  void  if  it  is  unreasonable,  or  if 
it  is  in  contravention  of  any  statute,  or  of  any  settled  principle 
of  the  common  law,  or  if  it  is  contrary  to  public  policy. -^^^ 


121 1  Kyd,  Corp.  69,  2  Cum.  Cas. 
14;  Sutton's  Hospital  Case,  10 
Coke,  30,  2  Cum.  Cas.  14;  Norris  v. 
Staps,  Hobart,  211a,  1  Smith's 
Cas.  209;  Child  v.  Hudson's  Bay- 
Co.,  2  P.  Wms.  207,  1  Keener's  Cas. 
744;  Matthews  v.  Associated  Press 
of  State  of  New  York,  136  N.  Y. 
333,  32  Am.  St.  Rep.  741 ;  and  many 
other  cases  cited  in  the  notes  fol- 
lowing. Compare  Bailey  v.  Asso- 
ciation of  Master  Plumbers,  103 
Tenn.  99,  46  L.  R.  A.  561. 

122  See  post,  §  639. 

123  Knights  of  Pythias  v.  Weller, 
93  Va.  605. 

124  A  clause  in  a  charter,  giving 
"the  force  and  effect  of  legal  en- 
actment" to  the  "constitution  and 
by-laws"  that  may  be  adopted,  con- 
fers no  greater  power  than  is 
usually  given  or  implied  without 
such  clause.  Martin  v.  Nashville 
Building  Ass'n,  2  Cold.  (Tenn.) 
418. 

125  Com.  V.  Worcester,  3  Pick. 
(Mass.)  462;  Sargent  v.  Franklin 
Ins.  Co.,  8  Pick.  (Mass.)  90;  Nute 
V.  Hamilton  Mutual  Ins.  Co.,  6 
Gray  (Mass.)  174;  Sayre  v.  Louis- 
ville Union  Benevolent  Ass'n,  1 
Duv.  (Ky.)  143,  85  Am.  Dec.  613; 
People  V.  Chicago  Live  Stock  Ex- 
change, 170  111.  556,  62  Am.  St. 
Rep.  404;  Durkee  v.  People,  155  111. 
354,  46  Am.  St.  Rep.  340;    State  v. 


Overton,  24  N.  J.  Law,  435,  61  Am. 
Dec.  671;  Kent  v.  Quicksilver  Min- 
ing Co.,  78  N.  Y.  159,  2  Keener's 
Cas.  936;  Matthews  v.  Associated 
Press  of  State  of  New  York,  136 
N.  Y.  333,  32  Am.  St.  Rep.  741; 
Kennebec  &  Portland  R.  Co.  v. 
Kendall,  31  Me.  470;  St.  Luke's 
Church  V.  Mathews,  4  Desaus.  (S. 
C.)  578,  6  Am.  Dec.  619;  Palmetto 
Lodge  V.  Hubbell,  2  Strobh.  (S.  C.) 
457,  49  Am.  Dec.  604;  People's 
Home  Savings  Bank  v.  Superior 
Court,  104  Cal.  649,  43  Am.  St. 
Rep.  147;  Wells  v.  Black,  117  Cal. 
157,  59  Am.  St.  Rep.  162;  Vercou- 
tere  v.  Golden  State  Land  Co.,  116 
Cal.  410;  Pulford  v.  Fire  Depart- 
ment of  City  of  Detroit,  31  Mich. 
458 ;  People  v.  Young  Men's  Father 
Matthew  To^al  Abstinence  Benev. 
Society,  41  Mich.  67 ;  Budd  v.  Mult- 
nomah Street  Ry.  Co.,  15  Or.  413, 
3  Am.  St.  Rep.  169;  Cartan  v. 
Father  Matthew  United  Benevo- 
lent Society,  3  Daly  (N.  Y.)  20; 
Com.  V.  St.  Patrick  Benevolent 
Society,  2  Binn.  (Pa.)  441.  4  Am. 
Dec.  453;  In  re  National  Literary 
Ass'n,  30  Pa.  St.  150;  Evans  v. 
Philadelphia  Club.  50  Pa.  St.  107; 
Granger  v.  Griibb,  7  Phila.  (Pa.) 
350. 

Whether  a  by-law  is  reasonable 
and  not  contrary  to  law  is  gen- 
erally a  question  of  law  for  the 
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Thus  it  has  been  held  that  a  corporation  cannot  make  a  valid 
by-law  impairing  the  right  of  a  person  to  sue  in  the  courts, 
or  changing  the  jurisdiction  of  the  courts  as  established  by 
law;^^^  or  a  by-law  which  is  in  unreasonable  restraint  of 
trade/^'^  or  of  the  alienation  of  property.^^®  Many  other  cases 
are  specifically  cited  in  a  subsequent  section.^^® 

In  order  that  a  by-law  affecting  stockholders  or  members  may 
be  reasonable,  it  must  be  general;  that  is,  it  must  affect  alike 
all  stockholders  or  members  under  the  same  circumstances,  and 
not  be  directed  against  particular  stockholders  or  members. 
For  this  reason,  a  statute  authorizing  a  corporation  to  pass  by- 
laws for  the  sale  of  delinquent  stock  for  unpaid  assessments 
does  not  authorize  a  by-law  or  resolution  declaring  a  forfeiture 
of  the  stock  of  a  particular  stockholder  only.^^"  "It  is  plain," 
said  Chief  Justice  Campbell  in  a  Michigan  case,  "that  all  cor- 
poration by-laws  must  stand  on  their  own  validity,  and  not  on 
any  dispensation  granted  to  members.  They  cannot  be  sub- 
jected to  any  conditions  which  do  not  apply  to  all  alike,  and 
cannot  be  compelled  to  receive,  as  matter  of  grace,  anything 
which  is  matter  of  right ;  neither  on  the  other  hand  should  there 

court.     Hiberaia  Fire  Engine  Co.  enkamp,  83  Mo.  45;  American  Live 

v.  Com.,  93  Pa.  St.  264;    State  v.  Stock  Commission  Co.  v.  Chicago 

Overton,  24  N.  J.  Law,  435,  61  Am.  Live  Stock  Exchange,  143  III.  210, 

Dec.  671;   Morris  &  Essex  R.  Co.  86  Am.  St.  Rep.  385. 

V.  Ayres,  29  N   J   Law   393;  Com.  ise  Nute  v.  Hamilton  Mutual  Ins. 

V.  Worcester,  3  Pick.  (Mass  )  462;  co.,    6   Gray    (Mass.)    174;    Ames- 

1?"*^./  ?o"^*''  ^\P.°-J-  ^^°i^^'  ^5  to'^i-y  V.  Bowditch  Mutual  Fire  Ins. 

Fla.  40,  23  Am.  St.  Rep.  506;  and  co.,  6  Gray  (Mass.)  596. 

other  cases  above  cited.     But  com-  ,„,  „       ,         „i..          ^.      „^    , 

pare     Compton     v.    Van     Volken-  „'"  P^°P'%^-  ?,^'<ia,^o  Live  Stock 

burgh,  34  N.  J.  Law,  134.  S'^^'^^.n!®'  T^.i""  ^^^'  ^^  '^"-  .^*; 

A   by-law    will   not   be    so    con-  5^^^,  *?,t' <5„f  *^7Lw  VnTltfi 

strued   as   to   bring  it   in   conflict  ^'«f   333^^2   Am    |r  IZ'uV 

with  a  statute,  where  it  is  reason-  i;:,/s  «"'  J*/;  ^f^              ^'        ' 

ably   susceptible   of   another   con-  ^°^^'  I  ^^^'  'i"*^  l^^" 

struction,  under  which  it  can  be  '"^  Sargent  v.  Franklin  Ins.  Co., 

sustained.     Kahn   v.   Bank   of   St.  ^   '^'^'^^-    (Mass.)    90;    Farmers'   & 

Joseph    70  Mo   262  Merchaints'    Bank   of   Lineville   v. 

The  'objection  that  a  by-law  is  X^^l°°'  48  Iowa,  336   30  Am.  Rep. 

unreasonable  and  oppressive  in  its  ^^^'  ^^  '^  ^'^^S-  ^^  ^^^-  ^O^- 

operation   upon    stockholders    can  ^  29  See  post,  §  639. 

be   made   only   by   a   stockholder.  lao  Budd    v.    Multnomah    Street 

Third  persons  cannot  attack  it  on  Ry.  Co.,  15  Or.  413,  3  Am.  St.  Rep. 

(his  ground.     Detweiler  v.  Breck-  169. 
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be  personal  exemptions  of  a  general  nature  from  any  valid  regu- 
lations that  bind  the  mass  of  corporators."^^^ 

There  are  cases  in  which  by-laws  have  been  held  void  because 
they  established  a  rule  different  from  that  of  the  common  law, 
although  not  otherwise  objectionable,  and  although  the  matter 
regulated  by  the  by-laws  related  exclusively  to  the  internal 
affairs  and  management  of  the  corporation.^^^  This  view,  how- 
ever, is  clearly  erroneous.  If  a  by-law  relates  purely  to  the 
government  of  the  corporation,  or  to  the  duties  and  rights  of 
the  members  with  respect  to  the  corporation,  and  as  between 
themselves,  and  is  reasonable,  and  not  contrary  to  any  statute 
or  to  public  policy,  and  is  consistent  with  the  charter  of  the 
corporation,  it  is  not  invalid  merely  because  it  establishes  a 
rule  of  action  different  from  that  recognized  by  the  common 
law.^^^  An  express  provision  that  by-laws  on  a  particular  mat- 
ter shall  not  be  contrary  to  the  general  law  of  the  state  means 
that  they  shall  not  contravene  the  general  law  of  the  state  other 
than  that  governing  the  matter  which  is  intended  to  be  governed 
by  the  by-laws,  and  shall  be  reasonable.^  ^* 

(b)  By-laws  must  be  consistent  with  charter. — By-laws,  to  be 
valid,  must  not  only  be  reasonable,  and  not  in  violation  of  the 
laws  of  the  state,  but  they  must  also  be  consistent  with  the  char- 
ter or  articles  of  association  of  the  corporation.  If  a  by-law 
is  inconsistent  with  any  provision  of  the  charter,  enabling  act, 
or  articles  of  association  of  the  corporation,  or  if  it  is  in  excess 
of  the  general  powers  conferred  upon  the  corporation,  it  is 
void.^^^ 

131  People  V.  Young  Men's  Father  iss  Child  v.  Hudson's  Bay  Co.,  2 
Matthew  Total  Abstinence  Benev.  P.  Wms.  207,  1  Keener's  Cas.  744; 
Society,  41  Mich.  67.  St.  Luke's  Church  v.  Mathews,  4 

132  See  Taylor  v.  Griswold,  14  N.  Desaus.  (S.  C.)  578,  6  Am.  Dec. 
J.  Law,  222,  27  Am.  Dee.  33.  619 ;    Ireland   v.   Globe   Milling   & 

133  State  V.  Tudor,  5  Day  (Conn.)  Reduction  Co.,  19  R.  I.  180,  61  Am. 
329,  5  Am.  Dec.  162;  Com.  v.  Det-  St.  Rep.  756,  1  Keener's  Cas.  745; 
wilier,  131  Pa.  St.  614;  People  v.  Brewster  v.  Hartley,  37  Cal.  15,  99 
Crossley,  69  111.  195;  Goddard  v.  Am.  Dec.  237;  People's  Home  Sav- 
Merchants'  Exchange,  9  Mo.  App.  ings  Bank  v.  Superior  Court,  104 
290.  Cal.  649,  43  Am.  St.  Rep.  147;  First 

13*  St.  Louis  Perpetual  Ins.  Co.  v.  Nat.  Bank  of  South  Bend  v.  Lanier, 
Goodfellow,  9  Mo.  149.  11  Wall.    (U.   S.)    369;    Bullard  v. 
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Thus,  a  national  bank,  since  it  is  expressly  prohibited  from 
making  loans  on  the  security  of  shares  of  its  own  stock,  cannot 
make  a  by-law  reserving  a  lien  on  its  shares  for  debts  due  from 
its  stockholders."^  A  corporation  cannot  make  a  by-law  vest- 
ing the  management  of  its  business  in  an  executive  committee, 
when  the  charter  or  enabling  act  vests  the  management  in  a 
board  of  directors.^^''  Other  illustrations  will  be  found  in  a 
subsequent  section.^  ^* 

Since  a  corporation  has  such  powers  only  as  are  conferred 
upon  it  by  its  charter,  and  its  powers  cannot  be  added  to  or 
diminished  by  the  consent  of  the  shareholders,  it  follows  that 
the  powers  of  a  corporation  cannot  be  affected  by  its  by-laws. 
That  additional  power  cannot  be  conferred  by  a  by-law  is  clear, 
for  to  hold  otherwise  would  allow  a  corporation  to  assume  any 
powers  it  may  see  fit  to  exercise.-'^®  Nor,  on  the  other  hand,  ■ 
can  a  by-law  detract  from  the  powers  of  a  corporation.  A  by- 
law prohibiting  acts  which  are  within  the  powers  conferred, 
expressly  or  impliedly,  by  its  charter,  affects  the  authority  of 
its  officers,  but  does  not  render  such  acts  ultra  vires.  "By-laws 
of  a  corporation  are  not  enforced  by  avoiding  contracts  made  in 
violation  of  them."^*" 

National  Eagle  Bank,  18  Wall.  (U.  Loan  &  Investment  Union,  170  111. 

S.)   589;   Presbyterian  Mutual  As-  135. 

surance  Fund  v.  Allen,  106  Ind.  i^s  First  Nat.  Bank  of  South 
593;  Tempel  v.  Dodge;  89  Tex.  68;  Bend  v.  Lanier,  11  Wall.  (U.  S.) 
Supreme  Council,  A.  L.  H.,  v.  Per-  369;  Bullard  v.  National  Eagle 
ry,  140  Mass.  580;  Parish  v.  New  Bank,  18  Wall.  (U.  S.)  589;  Conk- 
York  Produce  Exchange,  60  App.  lin  v.  Second  Nat.  Bank  of  Oswego, 
Div.  (N.  Y.)  11 ;  Conklin  v.  Second  45  N.  Y.  655 ;  Feckhelmer  v.  Na- 
Nat.  Bank  of  Oswego,  45  N.  Y.  655 ;  tional  Exchange  Bank  of  Norfolk, 
Bergman  v.  St.  Paul  Mutual  Build-  79  Va.  80.  And  see  ante,  §  578. 
ing  Ass'n,  29  Minn.  275;  KolfE  v.  is?  Tempel  v.  Dodge,  89  Tex.  68. 
St.  Paul  Fuel  Exchange,  48  Minn.  iss  See  post,  §  639. 
215;  Great  Falls  Mutual  Fire  Ins.  i3!>  State  v.  Utter,  34  N.  J.  Law, 
Co.  V.  Harvey,  45  N.  H.  292;  State  489;  Brewster  v.  Hartley,  37  Cal. 
V.  Curtis,  9  Nev.  325;  Kearney  v.  15,  99  Am.  Dec.  237;  Traders'  & 
Andrews.  10  N.  J.  Eq.  70;  Martin  Mechanics'  Ins.  Co.  v.  Brown,  142 
V.  Nashville  Building  Ass'n,  2  Cold.  Mass.  403 ;  Andrews  v.  Union  Mu- 
(Tenn.)  418;  Bailey  v.  Association  tual  Fire  Ins.  Co.,  37  Me.  256; 
of  Master  Plumbers,  103  Tenn.  99,  Steiner  v.  Steiner  Land  &  Lumber 
46  L.  R.  A.  561;  Durkee  v.  People,  Co.,  120  Ala.  128. 
155  111.  354,  46  Am.  St.  Rep.  340;  "o  Kelly  v.  Mobile  Building  & 
King    V.    International    Building,  Loan  Ass'n,  64  Ala.  501.    And  see 
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The  articles  of  association  of  a  corporation  cannot  be  modi- 
fied by  by-laws  as  to  any  matters  which  the  statute  requires  to 
be  stated  therein.^*^ 

If  the  charter  of  a  corporation  or  a  general  law  expressly 
gives  it  the  power  to  make  by-laws,  not  generally,  but  for  cer- 
tain purposes,  enumerating  them,  the  corporation,  unless  there 
is  something  to  show  a  contrary  intention  on  the  part  of  the 
legislature,  cannot  make  by-laws  for  any  other  purpose,  for  the 
enumeration  of  certain  purposes  is  an  implied  exclusion  of  other 
purposes.^  *^ 

(c)  By-laws  cannot  impair  vested  contract  rights  of  members  of 
stockholders. — Although  one  of  the  offices  of  a  by-law  is  to  regu- 
late the  conduct  and  define  the  duties  of  the  members  of  the  cor- 
poration to  the  corporation  and  between  themselves,  the  power  to 
make  by-laws  gives  a  corporation  no  authority  to  make  a  by-law 
which  impairs  the  obligation  of  contracts  between  it  and  its  mem- 
bers or  stockholders,  or  deprives  them  of  vested  rights  thereun- 
der, whether  the  contract  be  the  contract  of  membership,  or  any 
other  contract.  ISTor  can  the  corporation  deprive  a  member  or 
stockholder  of  vested  rights  under  a  contract  with  a  third  per- 
son. Any  by-law  which  has  this  effect,  and  which  is  not  ex- 
pressly authorized,  is  void  as  against  a  stockholder  or  member 
who  does  not  consent.-**^     This  principle  applies  where  a  cor- 

Plrst  Nat.  Bank  of  Washington  v.  eluded  by  implication.  'Ezpressio 
Eureka  Lumber  Co.,  123  N.  C.  24;  unius  est  exclusio  alterius.'"  Ire- 
Tome  V.  Parkersburg  Branch  R.  land  v.  Globe  Milling  &  Reduction 
Co.,  39  Md.  36,  17  Am.  Rep.  540.  Co.,  supra. 

141  Guinness  v.  Land  Corporation  i*3  Kent  v.  Quicksilver  Mining 
of  Ireland,  22  Ch.  Div.  349.  Co.,  78  N.  Y.  159,  2  Keener's  Cas. 

142  Child  v.  Hudson's  Bay  Co.,  2  936;  Bergman  v.  St.  Paul  Mutual 
P.  Wms.  207,  1  Keener's  Cas.  744;  Building  Ass'n,  29  Minn.  275;  Du- 
Ireland  v.  Globe  Milling  &  Reduc-  luth  Club  v.  Macdonald,  74  Minn, 
tion  Co.,  19  R.  I.  180.  61  Am.  St.  254r  73  Am.  St.  Rep.  344;  Ireland 
Rep.  756,  2  Keener's  Cas.  745.  v.  Globe  Milling  Co.,  21  R.  I.  9,  79 

"The  rule  is  that  where  by  the  Am.  St.  Rep.   769;   People's  Home 

provisions  of  the  particular  char-  Savings  Bank  v.   Superior  Court, 

ter,  or  by  a  general  statute  relat-  104  Cal.  649,  43  Am.  St.  Rep.  147; 

ing  to  corporations,  power  is  con-  Northport  Wesleyan  Grove  Camp- 

ferred  upon  a  corporation  to  enact  meeting  Ass'n  -v.  Perkins,  93  Me. 

by-laws  for  certain  specified  pur-  235,  74  Am.  St.  Rep.  342. 

poses,  its  power  of  legislation  is  A  by-law  stating  the  conditions 

limited  to  the  cases  and  objects  upon  which  dividends  are  to  be 

enumerated,   all  others  being  ex-  paid  is  a  contract  between  the  cor- 
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poration  makes  a  by-law  authorizing  the  issue  of  preferred 
stoek,  when  it  is  not  expressly  authorized  to  issue  preferred 
stock,  and  a  holder  of  common  stock  objects.-'**  It  also  ap- 
plies where  a  by-law  is  adopted  without  legislative  authority, 
and  without  a  stockholder's  consent,  imposing  a  liability  upon 
atockbolders  to  which  they  are  not  subject  under  their  contract 
of  membership,  either  to  the  corporation  or  to  its  creditors.^*^ 
And  it  applies  where  a  by-law  impairs  a  stockholder's  right  to 
vote  at  corporate  meetings.-'*^ 

A  stockholder  or  member  of  a  corporation  cannct  objset  to  a 
by-law  adopted  after  he  became  a  stockholder  or  member,  if  it 
is  within  a  power  to  subsequently  adopt  by-laws  a  (Testing  his 
eontraqt  of  membership  expressly  reserved  by  the  compa.  y.^*^ 

(d)  Partial  invalidity  of  by-laws. — A  by-law  is  not  necessarily 
void  in  toto  because  parts  of  it  are  void.  If  the  parts  which  are 
unobjectionable  are  independent  of  and  separable  from  the 
part  which  is  bad,  Ihey  will  be  sustained;^**  but  if  a  bylaw  is 
indivisible,  so  that  the  part  which  is  bad  cannot  be  separated 
from  the  part  which  is  good,  the  whole  by-law  is  void.^*® 

§  639.    Validity  of  particular  by-laws. 

The  office  of  by-laws  is  to  prescriba  rules  for  the  government 

poration  and  its  stockholders,  should  be  subject  to  any  by-laws 
Hazeltine  v.  Beltast  &  Moosehead  thereafter  enacted,  it  was  held 
Lake  R.  Co.,  79  Me.  411,  1  Am.  St.  that  the  assured  was  bound  by  a 
Rep.  330;  Beltast  &  Moosehead  by-law  subsequently  adop'ed,  pro- 
Lake  R.  Co.  V.  City  of  Belfast,  77  viding  for  forfeiture  of  policies  in 
Me.  445.  case    of    suicide.      Supreme    Com- 

w*  Kent   V.    Quicksilver    Mining  mandery,  K.  G.  R.,  v.  Ainsworth, 

Co.,  78  N.  Y.  159,  2  Kesner's  Cas.  71  Ala.  436,  46  Am.  Rep.  332. 

936;    ante;  §  415(a), (b).  i-s  Amesbury    v.    Bowditch    Mu- 

145  Duluth  Club  V.  Macdonald.  74  tual  Fire  Ins.  Co.,  6  Gray  (Mass.) 

Minn.   254,   73   Am.   St.   Rep.   344;  596.     It  was  so  held  in  this  case. 

Trustees  of  Free  Schools  in  And-  where  a  by-law  of  a  mutual  Insur- 

over    T.    Flint,    13    Mete.    (Mass.)  ance    company    contained    an   in- 

543;   Flint  v.  Pierce,  99  Mass.  68,  valid  provision  affecting  the  jurls- 

96  Am.  Dec.  691;  Reid  v.  Eaton*on  diction    of    courts    in    actions    for 

Mfg.  Co.,  40  Ga.  98,  2  Am.  Rep.  563.  losses,  and  a  valid  provision  with 

1*6  People's  Home  Savings  Bank  respect  to  the  time  within  which 

V.  Superior  Court,  104  Cal.  649,  43  actions  must  be  brought.     The  lat- 

Am. Sf.Rep,  147.   S°p  post.  ?  6')3  fp),  ter  provision  was  given  effect,  al- 

"T  Under  a  contract  of  life  in-  though   ihe  former  provision  was 

surance  issued  by  a  mutual  com-  held  void, 

pauy,   expressly  pi-oviding  that  it  lio  State  v.  Curtis,  9  Nev.  325. 
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of  the  corporation,  and  to  r^nlate  the  conduct  and  define  the 
duties  of  the  members  towards  the  corporation  and  between 
themselves.^®*  And  it  may  be  laid  down  as  a  general  rule  that 
any  by-law  for  this  purpose  is  valid,  provided  it  is  reasonable, 
and  consistent  with  the  charter  of  the  corporation,  and  not  con- 
trary to  law.^®^ 

Thus,  by-laws  may  fix  the  time  and  place  of  holding  stock- 
holders' meetings,  and  the  mode  of  calling  and  of  conducting 
the  same.-'®^  They  may  regulate  the  manner  of  voting  at  stock- 
holders' meetings,  provided  they  are  not  inconsistent  with  the 
charter  of  the  corporation  or  the  general  law,  and  do  not  take 
away  from  any  member  the  right  to  vote  which  he  has  by  virtue 
of  his  contract  with  the  corporation.^®*  Thus,  by  the  weight  of 
authority,  a  by-law  may  allow  stockholders  to  vote  by  proxy, 
instead  of  in  person,  as  at  common  law.^®*  And  it  may  allow 
them  to  cast  one  vote  for  each  share  of  stock  held  by  them,  in- 
stead of  allowing  each  member  a  single,  vote,  as  at  common 
law.-'®®  But  where  the  charter  or  a  general  law  expressly  de- 
clares who  shall  be  entitled  to  vote  at  corporate  meetings,  and 

150  Norris  v.  Staps,  Hobart,  211a,    Dec.   628 ;    Com.   v.   Detwiller,   131 

1  Smith's  Cas.  209;  Flint  v.  Pierce,  Pa.  St.  614.  And  see  post,  §  653(e). 
99  Mass.  68,  96  Am.  Dec.  691;  Ire-  In  Com.  v.  V\foelper,  3  Serg.  & 
land  V.  Globe  Milling  Co.,  21  R.  I.  R.  (Pa.)  29,  8  Am.  Dec.  628,  it  was 
y,  79  Am.  St.  Rep.  769.  held. that  a  religious   corporation 

151  See  the  cases  specifically  could  make  a  by-law  vesting  in  the 
cited  in  the  notes  following.  president  the  power  to  appoint  in- 

la^Newling  V.   Francis,   3   Term  'f.°iTvl.°l  rfrohS.^.  tf™°t' 

R.  189;   Com.  v.  Woelper,  3  Serg.  ^""^  a  by-law  prohibiting  the  count- 

2  R  fPal  ?<)  8  Am  Dec  628-  '°^  °*  ballots  on  which  anything 
^,^;  I  nL  'on  ^o  at  ^«A  ?;  should  be  written  other  than  the 
Juker  V    Com     20  Pa    St.  484;   In  ^  ^    persons  voted  for. 

re  Election  of  Directors  of  Long  ,..  c!+„+„  „  '^„^„„  - -k™,,  /rv, '„  ■, 
Island  R.  Co.,  19  Wend.  (N.  Y.)  37,  '"'tt;^  nl  i/o-'pn^  ^v  n^? 
32  Am.  Dec.  429;  Sta^e  v.  Tudor,  5    !f9'  5  Am   Dec.  162    Com.  v   Det- 

Day  (Conn.)  329.  5  Am.  Dec.  162;    ZrolsieiVui   195       '        ^ 

lYfl  Im'' De:°3'3  ''  ""■  '■  '^'"'  The Ton^rary  was' held  in  Taylor 

J^/.  z/  Am.  uec.  S6.  ^   Griswold,  14  N.  J.  Law,  222,  27 

By-laws    may    adopt    Cushing's  Am.  Dec.  33,  on  the  ground  that 

Manual  to  govern  debates  at  cor-  such  a  by-law  is  contrary  to  the 

porate  meetings.    People  v.  Amer-  common  law. 

ican  Institute  of  City  of  New  York,  155  Com.  v.  Detwiller,  131  Pa.  St. 

44  Hoiv.  Pr.   (N.  Y.)   468.  614. 

153  State  V.  Tudor,  5  Day  (Conn.)  The  contrary  was  held  in  Taylor 

329.  5  Am.  Dec.  162;  Com.  v.  Woel-  v.  Griswold,  14  N.  J.  Law,  222,  27 

per,  3  Serg.  &  R.  (Pa.)  29,  8  Am.  Am.  Dec.  33. 
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how  they  shall  be  entitled  to  vote,  the  corporation  cannot  make 
a  by-law  extending  or  limiting  the  riglit  as  thus  regulated.^®  ^ 

By-laws,  if  not  inconsistent  with  charter  or  statutory  provi- 
sions, may  prescribe  the  qualifications  of  the  directors  or  other 
officers  of  the  corporation,  and  the  time  and  mode  of  electing 
or  appointing  Ijiem,  and  provide  for  their  removal,^  ^^  They 
may  also  prescribe  the  powers  and  duties  of  the  directors  or 
other  officers,^ ^^  and  require  particular  officers  to  give  bond  for 
the  faithful  discharge  of  their  duties. ''^^  But  such  by-laws 
must  not  be  inconsistent  with  the  charter  of  the  corporation.^®" 

If  not  inconsistent  with  the  charter,  by-laws  may  fix  the  time, 
place,  and  mode  of  holding  and  conducting  directors'  meet- 
ings,-'^®-'  and  may  determine  and  fix  the  number  of  directors  who 
shall  constitute  a  quorum  for  the  transaction  of  business,  even 
though  it  fixes  the  number  at  less  than  a  majority,  and  the 
number  who  must  concur  in  voting  on  questions.-^®^ 

By-laws  may  ma^e  reasonable  provisions  as  to  the  qualifica- 
tions and  admission  of  members.^ ^*     But  such  by-laws  are  void 

156  Brewster  v.  Hartley,  37  Cal.  tea  Brewster  v.  Hartley,  37  Cal. 
15,  99  Am.  Dec.  237;  People's  15,  99  Am.  Dec.  237;  Tempel  v. 
Home  Savings  Bank  v.  Superior  Dodge,  89  Tex.  68.  Ante,  §  638(b). 
Court,  104  Cal.  649,  43  Am.  St.  By-laws  cannot  limit  the  powers 
Rep.  147 ;  Durkee  v.  People,  155  of  directors  as  defined  by  the  char- 
Ill.  354,  46  Am.  St.  Rep.  340.  ter  or  general  law.    Union  Mutual 

157  Cross  V.  West  Virginia  Cen-  Pire  Ins.  Co.  v.  Keyser,  32  N.  H. 
tral  &  Pittsburgh  Ry.  Co.,  37  W.  313. 

Va.  342;   Com.  v.  Woelper,  3  Serg.  lei  Smith  v.  Law,  21  N.  Y.  296; 

&  R.    (Pa.)    29,   8   Am.   Dec.   628;  Hoyt  v.  Thompson's  Ex'r,  19  N.  T. 

Savings  Bank  of  Hannibal  v.  Hunt,  207;  Hoyt  v.  Shelden,  3  Bosw.  (N. 

72  Mo.  597,  37  Am.  Rep.  449;  In  re  Y.)    267;    Stockton  v.  Harmon,  32 

A.   A.   Griffing  Iron   Co.,   63   N.   J.  Pla.   312;    Hill   v.   Rich   Hill   Coal 

Law,  168,  357;   Burden  v.  Burden,  Mining  Co.,  119  Mo.  9;   Foster  v. 

8  App.  Div.  160,  159  N,  Y.  287.  Mullanphy    Planing    Mill    Co.,    92 

15S  Hale    v.    Mechanics'    Mutual  Mo.  79. 

Fire  Ins.  Co.,  6  Gray  (Mass.)  169,  i62  Hoyt  v.  Shelden,  3  Bosw.  (N. 

66  Am.  Dec.  410;   Stevens  v.  Davi-  Y.)  267;  Hoyt  v.  Thompson's  Ex'r, 

son,   18   Grat.    (Va.)    819,    98   Am.  19  N.  Y.  207;  Stockton  v.  Harmon, 

Dec.    692;     Burden    v.    Burden,    8  32  Pla.  312;  and  other  cases  in  the 

App.  Div.  160,  159  N.  Y.  287;  Rail-  note  preceding, 

way  Equipment  &  Publication  Co.  When  the  charter  of  a  corpora- 

V.  Lincoln  Nat.  Bank,  82  Hun  (N.  tion  requires  a  majority  of  the  di- 

Y.)  8.  rectors  to  act,  a  by-law  cannot  au- 

i5!>  Savines  Bank  of  Hannibal  v.  thorize  action  by  less  than  a  ma- 
Hunt,  72  Mo.  5^7,  37  Am.  Rep.  jority.  State  v.  Curtis,  9  Nev.  325. 
449;  Bank  of  Wilmington  v.  Wol-  lea  Reg.  v.  Saddlers'  Co.,  10  H. 
laston,  3  Har.  (Del.)  90.  L.   Cas.   404;    Taylor  v.   Edson,   4 


g  639  MANAGEMENT  OF  CORPORATIONS.  1947 

if  unreasonable  in  their  restrictions/®*  or  if  they  are  incon- 
sistent with  the  charter  of  the  corporation.^®^ 

By-laws  may  regulate  the  transfer  of  stock  to  such  an  extent 
as  may  be  necessary  for  the  protection  of  the  corporation,  but 
they  cannot  prohibit  transfers,  unless  expressly  authorized,  nor 
can  they  impose  unreasonable  restrictions.^®® 

Nonstock  corporations,  like  boards  of  trade,  social  clubs,  and 
the  like,  not  organized  for  pecuniary  profit,  may  make  reason- 
able by-laws  providing  for  the  expulsion  or  disfranchisement 
of  members  for  cause,  but  they  cannot  provide  for  expulsion 
without  reasonable  grounds  therefor.-'®^ 

Since  by-laws  must  be  reasonable,  and  not  contrary  to  law  or 
public  policy,  a  corporation  cannot  make  a  valid  by-law  impair- 
ing the  right  of  stockholders  or  others  to  sue  in  the  courts  of 
the  state,  or  changing  the  jurisdiction  of  the  courts  as  estab- 
lished by  law.^®* 

A  by-law  is  invalid,  when  not  expressly  authorized,  if  it  is  in 
unreasonable  restraint  of  trade.-*®* 

Cush.  (Mass.)  522;  American  Live  People  v.  Medical  Society  of  Srie 
Stock  Commission  Co.  v.  Chicago  County,  24  Barb.  (N.  Y.)  570;  Peo- 
Live  Stock  Excliange,  143  111.  210,  pie  v.  Young  Men's  Father  Matth- 
,  36  Am.  St.  Rep.  385.  And  see  ante,  ew  Total  Abstinence  Benev.  Socie- 
§  368.  ty,.  41  Mich.  67;  Hussey  v.  Galla- 
16*  People  V.  Medical  Society  of  gher,  61  Ga.  86;  Pulford  v  Fire  -De- 
arie County,  24  Barb.  (N.  Y.)  570;  partment  of  City  of  Detroit,  31 
People  V.  Young  Men's  Father  Mich.  458.  And  see  ante,  §  373(b). 
Matthew  Total  Abstinence  Benev.  iss  Nute  v.  Hamilton  Mutual  Ins. 
Society,  41  Mich.  67.  Co.,    6   Gray    (Mass.)    174;    Ames- 

165  Diligent  Fire  Co.  v.  Com.,  75  bury  v.  Bowditch  Mutual  Fire  Ins. 
Pa.  St.  291.     See  ante,  §  368.  Co.,  6  Gray  (Mass.)  596.    Compare, 

166  Sargent  v.  Franklin  Ins.  Co.,  however,  Anacosta  Tribe,  No.  12, 
8  Pick.  (Mass.)  90;  Farmers'  &  I.  O.  R.  M.,  v.  Murbach,  13  Md.  91, 
Merchants'   Bank   of   Lineville   v.  71  Am.  Dec.  625. 

Wasson,  48  Iowa,  336,  30  Am.  Rep.        iss  Rex  v.   Wardens  of   Coopers 

398;  In  re  Klaus,  67  Wis.  401;  Ire-  Co.,    7    Term    R.    543;    Tailors   of 

land  V.  Globe  Milling  Co.,  21  R.  I.  Ipswich  Case,  11  Coke,  53;  Huston 

9,  79  Am.  St.  Rep.  769.     And  see  v.  Reutllnger,  91  Ky.  333,  34  Am. 

ante,  §  560,  and  cases  there  cited.  St.    Rep.   225;    People   v.   Chicago 

167  Com.  V.  St.  Patrick  Benovo-  Live  Stock  Exchange,  170  III.  558, 
lent  Society,  2  Binn.  (Pa.)  441,  4  62  Am.  St.  Rep.  404;  Farmers'  & 
Am.  Dec.  453;  Evans  v.  Philadel-  Merchants'  Bank  of  Lineville  v. 
phia  Club,  50  Pa.  St.  107;  People  Wasson,  48  Iowa,  336,  30  Atti.  Rsp. 
V.  City  of  Chicago  Board  of  Trade,  398;  Matthews  v.  Associated  Press 
45  111.  112;  Dickenson  v.  Chamber  of  State  of  New  York,  136  N.  Y. 
of  Commerce  of  City  of   Mllwau-  333,  .S2  Am.  St.  Rep.  741. 

kee,  29  Wis.  45,  9  Am.  Rep.  544;       In  People  v.  Chicago  Live  Stock 
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Unless  authorized  by  its  charter  or  the  general  law,  a  corpo- 
ration cannot,  by  a  by-law,  provide  for  the  sale  or  forfeiture  of 
shares  for  nonpayment  of  assessments  thereon.^^" 

By  the  weight  of  authority,  a  corporation  may,  by  a  by-law, 
create  a  lien  on  the  shares  of  its  stock  for  debts  due  from  the 
stockholders,  which  will  be  good  as  against  the  stockholders, 
and  as  against  transferees  of  shares  who  do  not  pay  value,  or 
who  purchase  with  notice  of  the  by-law,  provided  the  reserva- 
tion of  a  lien  is  not  prohibited  by  the  charter  of  the  corporation 
or  the  general  law.  But  a  by-law  cannot  reserve  a  lien  as 
against  bona  fide  transferees  for  value,  unless  it  is  authorized 
by  the  charter  or  general  law.  This  question  has  been  consid- 
ered at  length  in  a  former  chapter.^ ^^ 

In  the  absence  of  legislative  authority,  a  majority  of  the 
stockholders  cannot  make  a  valid  by-law  authorizing  the  issue 
of  preferred  stock,  if  a  holder  of  common  stock  dissents,  for 
this  would  impair  his  contract  with  the  corporation  as  a  common 
stockholder.^  ^^  But  it  is  otherwise  if  there  is  legislative  author- 
ity for  the  issue  of  preferred  stock,  or,  in  the  absence  of  ex- 
press authority,  if  all  the  stockholders  consent.*^' 

A  by-law  cannot  impose  upon  a  member  or  stockholder  who 
does  not  consent  thereto  any  liability  or  restriction  in  addition 

Exchange,  supra,  it  was  held  that  hers  with  news,  prohibiting  its 
a  by-law  of  a  live-stock  exchange  members  from  receiving  or  pub- 
board,  limiting  the  number  of  so-  lishing  the  dispatches  of  any  other 
licitors  who  might  be  employed  by  news  association  covering  the 
any  member  within  certain  states,  same  territory,  and  organized  for 
prohibiting  the  employment  of  any  the  same  purpose,  was  not  unrea- 
Bolicitors  except  upon  a  salary,  sonable  or  oppressive,  nor  void  as 
and  allowing  a  member  to  solicit  being  in  restraint  of  trade  and 
only  when  counted  as  a  solicitor,  competition,  or  of  the  liberty  of 
and  while  complying  with  the  reg-  the  press. 

ulations  of  the  by-laws,  was  held  170  Kirk   v.   Nowill,    1   Term   R. 

void  as  being  in  unreasonable  re-  ng;  in  re  Eiection  of  Directors  of 

straint  of  trade.  Long  Island  R.  Co.,  19  Wend.  (N. 

But  in  Matthews  v.  Associated  y.)  37,  32  Am.  Dee.  429.    And  see 

Press  of  State  of  New  York,  136  ante    §  493 

N.  Y.  333,  32  Am.  St.  Rep.  741, 'it  171' a  ^tp   s  t;7fi 

was  held  that  a  by-law  of  a  news  !;"'■'''  *■.".,    .,         „.  . 

association,  composed  of  the  pub-  "'  Kent   v.   Quicksilver   Mining 

Ushers  of  newspapers  in  a  state,  Co.,  78  N.  Y.  159,  2  Keener's  Cas. 


and  organized  for  the  purpose  of 


936. 


j\rocuring  and  supplying  its  mem-       i'3  gee  ante,  §  415 (a), (b). 
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to  that  which  he  has  assumed,  or  to  which  he  is  subject  by  his 
contract  of  membership.  Thus,  in  the  absence  of  a  charter  or 
valid  statutory  provision  therefor,  or  an  express  agreement,  a 
by-law  cannot  render  a  dissenting  member  or  stockholder  liable 
to  assessment  by  the  corporation  beyond  the  amount  which  he  is 
required  to  pay  by  his  contract  of  membership.^^*  Nor  can  a 
by-law  impose  upon  a  dissenting  stockholder  a  liability  to  cred- 
itors of  the  corporation,  where  no  such  liability  is  imposed  by 
the  charter  of  the  corporation  or  the  general  law.-^^® 

A  corporation  which  has  laid  out  its  land  into  streets  and  lots 
for  homes,  and  made  perpetual  leases  of  the  lots  to  the  occupants 
of  the  dwellings  thereon,  without  any  other  restriction  than 
that  they  are  subject  to  "such  rules  and  regulations  as  the  asso- 
ciation may  from  time  to  time  adopt,"  cannot  subsequently,  for 
revenue  purposes,  impose  a  license  tax  upon  persons  visiting 
the  occupants  to  obtain  orders  for  family  supplies,  etc.-'''* 

If  the  law  does  not  make  a  stockholder  liable  for  a  deficiency 
after  sale  of  his  shares  for  nonpayment  of  assessments  thereon, 
such  liability  cannot  be  imposed  by  a  by-law  without  his  con- 
sent.i" 

A  manufacturing  corporation  authorized  by  its  charter  to 

17*  Sullivan  County  Club  v.  But-  authorize  a  uniform  charge  for  gas 

ler,    26    Misc.    Rep.    (N.    Y.)    306;  used,  so  as  to  provide  money  for 

Hibernia  Mre  Engine  Co.  v.  Com.,  expenses.     Redkey   Citizens'   Nat- 

93  Pa.  St.  264;  Duluth  Club  v.  Mac-  ural  Gas,  Light,  Fuel  &  Petroleum 

donald,   74   Minn.   254,   73  Am.   St.  Co.  v.  Orr  (Ind.  App.)  60  N.  E.  716. 

Rep.    344     Compare    Omaha   Law  175  Trustees  of  Free  Schools  in 

J'n'?''^?  f^^°  ''\°°f^?o''  ^^  ^^^-  Andover  v.  Flint,  13  Mete.  (Mass.) 

396     And  see  ante,  §  403.  543.   pn^t  v.Pierce,  99  Mass.  68, 

A  by-law  of  a  Hre  company  in-  gg  Am.  Dec.  691;  Gamwell  v.  Pom- 
creasing    the    dues   .of    members  gj.oy,  121  Mass.  207;  Reid  v.  Eaton- 
from   twelve   and   a   half   cents   a  ^^^  ijfg_  co.,  40  Ga.  98,  2  Am.  Rep. 
month  to  two  dollars  was  held  un-  ggg,     ^nd  see  post,  chapter  xxv. 
reasonable  and  void  as  against  a 

member  who  did  not  assent  to  it.  i^sNorthport    Wesleyan     Grove 

Hibernia  Fire  Engine  Co.  v.  Com.,  Campmeeting  Ass'n  v.  Perkins,  93 

93  Pa.  St.  264.  Me-  235,  74  Am.  St.  Rep.  342. 

It  has  been  held  that  by-laws  of  1^7  Kennebec  &  Portland  R.  Co. 

a  natural  gas  company,  providing,  v.  Kendall,  31  Me.  470;  Jay  Bridge 

at   the   time   stock   is    sold,   that  Corp.   v.   Woodman,   31   Me.   573; 

each  stockholder  shall  be  entitled  Mandel  v.  Swan  Land  &  Cattle  Co., 

to  gas  for  his  house  free,  may  be  154  III.  177,  45  Am.  St.  Rep.  124. 

changed    by   the   stockholders   to  See  ante,  §§  493,  494. 
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pass  by-laws  regulating  its  business  cannot  adopt  a  by-law  to 
compel  stockholders  to  furnish  daily  to  it  a  certain  amount  of 
material  to  be  manufactured,  and  impose  a  fine  for  failure  to 
do  so.^'^® 

A  nonstock  corporation  may  make  reasonable  by-laws  impos- 
ing a  fine  upon  members  for  infraction  of  its  rules  and  by- 
laws ;^'^*  but  such  a  by-law  is  void  if  it  is  unreasonable,  as  where 
it  is  ex  post  facto,^^"  or  where  it  fixes  no  limit  as  to  the  extent 
and  amount  of  the  fine,^®^  or  is  excessive.^*^ 

By-laws  can  give  a  corporation  no  authority  to  increase  its 
capital  stock,  where  the  increase  is  not  authorized  by  the  legis- 
lature.^*^ 

A  by-law  cannot  confer  upon  stockholders  the  right  to  return 
their  shares  to  the  corporation  at  a  fixed  value,  or  limit  their 
liability  to  creditors  as  fixed  by  law.-'** 

Nor  can  a  by-law  provide  for  the  distribution  among  sub- 
scribing members  of  a  fund  accumulated  by  it  for  a  specific 
purpose,  in  accordance  with  authority  conferred  upon  it  by  its 
charter.^  *° 

A  corporation  may  undoubtedly  make  reasonable  by-laws  reg- 
ulating the  inspection  of  its  books  and  papers  by  its  stock- 
holders, but  it  cannot  deny  them  the  right,  or  impose  unreason- 
able restrictions;  nor  can  it  make  provisions  on  the  subject 
which  conflict  with  its  charter  or  the  general  law.-'** 

178  Monroe  Dairy  Ass'n  v.  Webb,  182  Lynn  v.  Freemansburg  Build- 

40  App.  Div.  (N.  Y.)  49.  ing  &  Loan  Ass'n,  117  Pa.  St.  1,  2 

If  0  Master   Stevedores'   Ass'n   v.  Am.  St.  Rep.  639. 

Walsh,  2  Daly  (N.  Y.)  1;  Hussey  v.  isa  Ross-Meehan      Brake      Shoe 

Gallagher,    61    Ga.    86;     Palmetto  Foundry  Co.  v.  Southern  Malleable 

Lodge  V.  Hubbell,  2  Strobh.  (S.  C.)  iron    Co..    72    Fed.    957.     And   see 

4o7,    49    Am.    Dec.    604.     And    see  ante    5  407 
ante,  §  373  et  seq. 

ISO  A  corporation  cannot  enact  a 
valid   by-law   operating   retrospec 


184  -yercoutere    v.    Golden    State 
Land  Co.,  116  Cal.  410;   Wells  v. 


tiveTy.a^dimpoVirg  a  new  penalty  ^^^\l^'   ^^^-    1"'    ^^   ^™-    ^*- 

upon    stockholders    for    past    de-  ^' 

faults.     Pulford    v.    Fire    Depart-  ^^^  Parish  v.  New  York  Produce 

ment  of  City  of  Detroit,  31  Mich.  Exchange,  60  App.  Div.  (N.  Y.)  11. 

458.  186  state    v.    Citizens'    Bank    of 

181  Albers     v.     Merchants'     Ex-  Jennings,    51   La.   Ann.   426.     See 

change,  39  Mo.  App.  583.  ante,  §  531. 
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It  has  been  held  that  a  corporation  organized  for  the  pur- 
pose of  a  purely  private  business  may  adopt  a  by-law  at  the 
time  of  its  organization  limiting  the  duration  of  its  corporate 
existence.^*'' 

§  640.    Alteration,  repeal,  and  waiver  of  by-laws. 

(a)  Alteration  or  repeal. — Unless  prevented  by  charter  or  stat- 
utory provisions,  and  subject  to  the  qualification  that  vested 
rights  cannot  be  taken  away  or  impaired,  a  corporation  has  the 
power,  at  any  time,  to  alter,  amend,  or  repeal  by-laws  adopted 
by  it.^*^  Indeed,  a  corporation  cannot  bind  itself,  by  a  provi- 
sion in  its  by-laws  or  otherwise,  not  to  alter  or  repeal  the 
same.'** 

As  in  the  case  of  a  statute,  a  by-law  is  impliedly  repealed, 
pro  tanto  at  least,  by  a  subsequent  by-law  or  resolution  which 
is  inconsistent  with  it.'®"  And  a  by-law  may  be  modified  or  re- 
pealed by  usage,  and  without  any  formal  action.'®' 

A  corporation,  however,  cannot  alter  or  repeal  by-laws  so 
as  to  affect  the  rights  of  members  or  stockholders,  or  of  third 
persons,  which  have  become  vested  under  contracts  entered  into 
in  reliance  on  the  by-laws.'®^   "The  power  to  make  by-laws  is  to 

1S7  Merchants'  &  Planters'  Line  vote.    Smith  v.  Nelson,  18  Vt.  511. 

V.  Waganer,  71  Ala.  581.  Compare    Loewenthal    v.    Rubber 

188  Rex  v.  Ashwell,  12  East,  22;  Reclaiming  Co.,  52  N.  J.  Eq.  440. 
Royal  Bank  of  India's  Case,  4  Ch.       lO"  Royal  Bank  of  India's  Case,  4 

App.  252;  Smith  v.  Nelson.  18  Vt.  Ch.  App.  252. 

511;  Underbill  v.  Santa  Barbara  See  Murphy  v.  Pacific  Bank,  130 
Land,  Building  &  Improvement  Cal.  542,  as  to  whether  the  adop- 
Co.,  93  Cal.  300;  Supreme  Lodge,  tion  of  new  by-laws  is  merely  an 
'K.  of  P.,  V.  Knight,  117  Ind.  489;  amendment  of  previous  by-laws. 
Schrick  v.  St.  Louis  Mutual  House  is>i  Bank  of  Holly  Springs  v.  Pin- 
Building  Co.,  34  Mo.  423;  Cri'ten-  son,  58  Miss.  421,  38  Am.  Rep.  330; 
den  V.  Southern  Home  Building  &  Henry  v.  Jackson,  37  Vt.  431. 
Loan  Ass'n,  111  Ga.  266.  i!>2  Kent  v.  Quicksilver  Mining 
i89Malleson  v.  National  Insur-  Co.,  78  N.  Y.  159,  2  Keener's  Cas. 
ance  &  Guarantee  Corp.,  70  Law  936;  Wist  v.  Grand  Lodge,  A.  O. 
T.  (N.  S.)  157;  Smith  v.  Nelson,  U.  W.,  22  Or.  271,  29  Am.  St.  Rep. 
18  Vt.  511.  603;  Loewenthal  v.  Rubber  Re- 
By-laws  may  be  altered  or  re-  claiming  Co.,  52  N.  J.  Eq.  440;  Su- 
pealed  by  a  majority  vote,  al-  preme  Lodge,  K.  of  P.,  v.  Knight, 
though  they  expressly  provide  117  Ind.  489;  Becker  v.  Berlin  Ben- 
that  they  shall  not  be  altered  or  eficial  Society,  144  Pa.  St.  232,  2"? 
repealed   except   by   a  two-thirds  Am.  St.  Rep.  624. 
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make  such  as  are  not  inconsistent  with,  the  constitution  and  the 
law ;  and  the  power  to  alter  has  the  same  limit,  so  that  no  al- 
teration could  be  made  which  would  infringe  a  right  already 
given  and  secured  by  the  contract  of  the  corporation."^^^ 

A  corporation  is  not  given  the  power  to  alter  or  repeal  a 
by-law  so  as  to  affect  vested  contract  rights  by  the  fact  that 
the  by-laws  expressly  reserve  the  power  to  alter  or  repeal  the 
same.  "The  alteration  of  a  by-law  is  but  the  making  of  an- 
other upon  the  same  matter.  If  the  first  must  be  reasonable 
and  in  accord  with  principles  of  law,  so  must  that  which  al- 
ters it.  If  then  the  power  is  reserved  to  alter,  amend  or  re- 
peal, and  that  reservation  enters  into  a  contract,  the  power  re- 
served is  to  pass  reasonable  by-laws,  agreeable  to  law.  But  a 
by-law  that  will  disturb  a  vested  right  is  not  such."  ^^* 

(b)  Waiver. — As  a  corporation  may  alter  or  repeal  by-laws 
at  pleasure,  subject  to  the  limitations  above  stated,  so,  also,  it 
4nay  waive  them,  and  it  may  do  so  «ither  expressly  or  im- 
pliedly.^®^ If  it  acts  or  contracts  in  disregard  of  a  by-law 
with  the  consent  or  acquiescence  of  the  stockholders  or  mem- 
bers, there  is  a  waiver  of  the  by-law,  at  least  pro  hac  vice, 
whether  it  is  afterwards  sought  to  set  up  the  by-law  as  against 
strangers  or  as  against  stockholders.^^® 

Tis>3  Kent   V.    Quicksilver    Mining  Co.,  78  N.  Y.  159,  2  Keener's  Gas. 

Co.,  78  N.  Y.  159,  2  Keener's  Cas.  936. 

936.  195  Clark   v.    New   England   Mn- 

Thus,  where  the  by-laws  of  a  cor-  tual  Fire  Ins.  Co.,  6  Cush.  (Mass.) 

poration  provided  for  the  issue  of  342,  53  Am.  Dec.  44;  Susquehanna 

common  stock  only,  to  he  divided  Mutual  Fire  Ins.  Co.  v.  Blkins,  124 

into   a  certain  number  of  shares  Pa.  St.  484,  10  Am.  St.  Rep.  608; 

of  equal  value,  and  stock  was  so  Currier   v.    Continental    Life   Insi 

issued,  it  was  held  that  the  cor-  Co.,  53  N.  H.  538;   Bank  of  Holly 

poration  could  not  change  its  by-  Springs   v.    Pinson,    58   Miss.  421, 

laws,   without  the   consent   of  all  38  Am.  Rep.  330;  and  other  cases 

the  stockholders,  so  as  to  provide  in  the  notes  following, 

for  the   issue   of   preferred   stock,  i^s  Clark   v.   New   England   Mu- 

and  require  the  holders  of  common  tual  Fire  Ins.  Co.,  6  Cush.  (Mass.) 

stock,  in  subscribing  therefor,  to  342,  53  Am.  Dec.  44;  Susquehanna 

surrender  their  common  stock,  and  Mutual  Fire  Ins.  Co.  v.  Elkins,  124 

pay  an  additional  five  dollars  per  Pa.  St.  484,  10  Am.  St.  Rep.  BOB; 

share.     Kent  v.   Quicksilver  Min-  Underhill  v.  Santa  Barbara  Land, 

ing  Co.,  supra.  Building  &   Improvement  Co.,  93 

■   194  Kent   V.    Quicksilver  Mining  Cal.   300;    Currier  v.   Continental 
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A  by-law  of  a  corporation  requiring  a  certain  percentage  of 
subscriptions  to  its  capital  stock  to  be  paid  at  tbe  time  of  sub- 
scribing, and  declaring  that  subscriptions  without  such  pay- 
ment shall  be  void,  is  intended  for  the  benefit  of  the  corpora- 
tion only,  and  may  be  waived  by  it,  and,  if  the  corporation  ac- 
cepts and  treats  as  valid  subscriptions  tinaccompanied  by  such 
payment,  the  subscribers  are  bound.^^^ 

When  the  power  to  make  by-laws  is  vested  in  the  stockhold- 
ers or  members,  and  they  have  made  by-laws  for  the  protec- 
tion of  the  corporation,  they  cannot  be  waived  by  the  direct- 
ors or  other  officers  of  the  corporation.^'*^  But  the  stockhold" 
ers  may  permit  the  directors  or  other  officers  to  act  in  disre- 
gard of  such  a  by-law,  or  they  may  ratify  their  action,  and 
in  such  a  case  there  is  a  waiver  of  the  by-law  by  the  stockhold- 


§  G41.     Adoption  and  proof  of  by-laws. 

(a)  By  whom. — The  charter  of  a  corporation  or  the  general 
law  may  expressly  vest  the  power  to  make,  alter,  or  repeal  by- 
laws in  the  board  of  directors,  instead  of  the  stockholders  or 
members.  In  such  a  case,  of  course,  by-laws  may  and  must  be 
adopted,  altered,  or  repealed,  not  by  the  stockholders  or  mem- 
bers, but  by  the  board  of  directors ;  and  they  may  do  so  bv  vote 
of  the  majority.^""     When  the  power  is  thus  vested  in  the  di- 

Life  Ins.  Co.,  53  N.  H.  538;  Henry       200  Cahlll  v.   Kalamazoo   Mutual 
V.  Jackson,  37  Vt.  431.  Ins.   Co.,  2  Doug.    (Mich.)   124,  43 

197  Piscataqua  Perry  Co.  v.  Jones,    ^f":^  ??5=- ,.  ^I'l^    ,H^i°*^5!™^'i  ,7- 
39  N.  H.  491      Compare  State  Ins.    D™'^^  ^^'f,  ^l^^.'  38  Minn.  138; 

Co.    of    Missouri    v.    Redmond,    1  f,^^- °^^?"?/f  "°|f  ^- ,^™'°''' 

McCrary,  308,  3  Fed.  764.  ^8  Miss.  421,  38  Am.  Rep.  330. 

Where  the  articles  of  a  corpo- 

i9«HaIe    V.    Mechanics'    Mutual  ration   provided   for   the   manage- 

Plre  Ins.  Co.,  6  Gray  (Mass.)  169,  ment  of  its  business  bv  a  board  of 

66  Am.  Dec.  410;  Mulrey  v.  Shaw-  directors,  and  for  meetings  "of  that 

mut  Mutual  Fire  Ins.  Co.,  4  Allen  board,  and  made  no  provision  for 

(Mass.)  116,  81  Am.  Dec.  689.  meetings   of  the  corporators,   and 

199  Underbill   v.    Santa  Barbara  the  first  by-laws  were  adopted  by 

Land,    Building    &    Improvement  the  directors,  it  was  held  that  the 

Co.,  93  Cal.  300;  Kelly  v.  Mobile  directors    had    power    to    amend 

Building  &   Loan   Ass'n,   64  Ala.  them.    Heintzelman  v.  Druids'  Re- 

501.  lief  Ass'n,  38  Minn  138. 
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rectors,  it  must  be  exercised  by  them,  and  not  by  the  stock- 
holders or  members.  In  such  a  case,  however,  a  by-law  adopted 
at  a  meeting  called  as  a  stockholders'  meeting  is  valid  if  the 
stockholders  and  directors  are  the  same  persons,  and  all  are 
present  and  participate.^"^ 

Unless  the  power  to  make,  alter,  or  repeal  by-laws  is  thus 
vested  in  the  board  of  directors,  it  is  vested  in  the  stockholders 
or  members,  and  cannot  be  exercised  by  the  directors  except  un- 
der authority  from  them.^"^  In  such  a  case,  the  power  may  be 
delegated  by  the  stockholders  or  members  to  the  directors.^"' 
A  by-law  made  by  the  stockholders  of  a  corporation,  giving  the 
board  of  directors  the  power  to  alter  or  amend  any  of  the  by- 
laws, does  not  authorize  the  directors  to  alter  or  amend  another 
by-law  which  expressly  imposes  a  limitation  upon  their  pow- 
ers.2"* 

(b)  Mode  of  adoption. — By-laws  which  are  within  the  power 
of  a  corporation,  and  do  not  conflict  with  any  of  the  principles 
stated  in  a  previous  section,^"^  may  be  adopted  by  a  vote  of  a 
majority  of  the  stockholders,  where  the  power  is  vested  in  the 

201  People  V.  Sterling  Burial  Where  a  by-law  is  adopted  at 
Case  Co.,  82  111.  457.  a  stockholders'  meeting,  it  is  not 

202  Morton  Gravel  Road  Co.  v.  void  because  the  meeting  is  desig- 
Wysong,  51  Ind.  4;  North  Milwau-  nated  in  the  records  as  a  direct- 
kee  Town  Site  Co.  No.  2  v.  Bishop,  ors'  meeting.  State  Savings  Ass'n 
103  Wis.  492,  45  L.  R.  A.  174;  v.  Nixon-Jones  Printing  Co.,  25  Mo. 
Thayer  v.  Herrick,  Fed.  Cas.  No.  App.  642. 

13,868;     State     Savings    Ass'n   v. 

Nixon-Jones  Printing  Co.,  25  Mo.       203  Rex  v.  Spencer,  3  Burrows, 

App.   642;     Albers    v.    Merchants'    1827. 

Exchange,  39  Mo.  App.  583;  Wat-  ,„.  o4.„„„„„  „  r.„„-o«„  10  n-ot 
o«^  ,T  a^A^oT  ■c'  Tir^^/i,,-  d!.;„+;„„  ""*  Stevens  v.  Davison,  18  Grat. 
son  V.  Sidney  P.  Woody  Printing    ,„    ^    oiq     qo    »„     y\'   (jqo     in 

Co.,  56  Mo.  App.  145;  United  Fire    '•^^■>    '*^'*'   "*  ^^-   "^"^   ^^''^    ^° 

Ass'n  V.  Benseman,  4  Wkly.  Notes 


this  case  it  was  held  that  an  ar- 
eas "(Pal'T-^LTre  A^A'^'Griffins  "<=1^  °^  ^"^^  by-laws  of  a  corpora- 
cas.  iir-a.;  i,  in  re  a.  a.  unmng    ..  _    „„.,,(jj„_   +i,_+   „„_*„;„    „„„. 


Trnn  Pn    ft?  Tvi   T  T<.Ti/ifis   QK7  ^01   providlng   that   certain   con- 

'"iS  a°ikte  Wls'cons;^'  cas^  i    was  '^T.fl^\X.^^Z''txZ  ^t 

^k  ^^rtra^lirfrd^i^i!  Sve°i  T^'^^^Z^t^TC. 

re°sfof^/oTo?aUf^Ser^?h'ere  ^f  b'falfer\"d^  rdlSLTt 

rnrg^eThrdlrlt^r^sSr  fl  t^^L^^^I^ 

er  to  adopt  by-laws.     North  Mil-  f^"-  article  of  the  by-laws  giving 

waukee   Town   Site  Co.   No    2   v.  them  authority  to  alter  or  amend 

Bishop.  103  Wis.  492,  45  L.  R.  A.  ^^^  °^  ^^^  by-laws. 

174.  206  Ante,  §  638. 
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stockholders.^"®  The  charter,  however,  may  require  a  larger 
vote  to  adopt  particular  by-laws.  When  the  charter  vests  the 
power  to  make  by-laws  in  the  president  and  directors,  the 
power  may  be  exercised  by  the  president  and  a  majority  only 
of  the  directors.^**^  In  the  absence  of  provision  to  the  con- 
trary, a  majority  must  be  present  to  constitute  a  quorum,  and 
a  majority  vote  of  those  present  is  sufficient.^"^ 

By  laws,  to  be  valid,  whether  made  by  the  stockholders  or 
directors,  must  be  adopted  at  a  meeting  called  and  conducted 
in  accordance  with  the  law  and  with  the  charter  of  the  cor» 
poration.^"^  The  validity  of  by-laws  adopted  at  a  meeting  held 
out  of  the  state  is  elsewhere  considered.^  ^^ 

The  adoption  of  by-laws  by  the  stockholders  or  directors  of 
a  corporation  need  not  be  under  seal,  or  even  in  writing,^^^  un- 
less this  is  expressly  required  by  the  charter  or  general  law,^*^ 
but  may  be  proved  by  the  acts  and  uniform  course  of  the  cor- 
poration, as  well  as  by  an  entry  or  memorandum  in  writing.*-' ' 

In  adopting;  by-laws,  charter  and  statutory  provisions  must 
be  complied  with.^^* 

(c)  Estoppel. — A  stockholder  may  be  estopped,  by  acquies- 
cence or  consent,  to  object  to  the  mode  in  which  a  by-law  was 
adopted.216 

206  Post,   §   649(h);    ante,   §   628  Ridgely,  1  Har.  &  G.   (Md.)   324; 
et  seq.     See  Cahill  v.  Kalamazoo  Bank  of  Holly  Springs  v.  Pinson, 
Mutual  Ins.  Co.,  2  Doug.    (Mich.)  58  Miss.  421,  38  Am.  Rep.  330. 
124.  43  Am.  Dec    457.  2"  Dunston  v.  Imperial  Gas  Light 

207  cahill  V.   Kalamazoo   Mutual  &  coke  Co.,  3  Barn.  &  Adol.  125 

im   Sec   45?°"^-    ^''"'^•^    ''''  ''  ="  Union  Bank  of  Maryland  v. 

208  see  Ix  parte  V/illcocks,  7  ^l^^^'!'  ^J^^'-  ^J^'J'^H.^i- 
Cow.  (N.  Y.)  402;  Lockwood  v.  f^,"^"^  ^^^  ^^''"^^  ^-  Jackson,  37  Vt. 
Mechanics'  Nat.  Bank,  9  R.  I.  308, 

11  Am.  Rep.  253.  ''^  Under  a  statute  providin-r  for 

209  Mutual  Fire  Ins.  Co.  v.  Far-  the  adoption  of  by-laws  after  or- 
quhar,  86  Md.  668,  where  a  resolu-  ganization  of  a  corporation,  a  copy 
tion  of  the  members  of  a  corpora-  °^  by-laws  prepared  and  sig  by 
tion  was  held  invalid  as  a  by-law,  tj'®  stockholders  before  organiza- 
because  of  InsuflBcient  notice  of  t'°ii  is  invalid.  Vercoutere  v. 
the  meeting.  And  see  post,  §§  647,  Golden  State  Land  Co.,  116  Cal. 
649(c).  410. 

210  See  post,  §  648(e).  2ib  Morrison  v.  Dorsey,   48  Md 

211  Union   Bank   of  Maryland   v.  461. 
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(d)  Proof  of  by-laws. — The  courts  do  not  take  judicial  notice 
of  the  by-laws  of  a  corporation,  but  they  must  be  proved. ^^* 
They  may  be  proved  by  the  books  of  the  corporation  contain- 
ing the  minutes  of  the  meeting  at  which  they  were  adopted,^^'' 
or  by  parol  evid-ence  or  other  competent  evidence  if  they  were 
not  entered  on  the  records,  or  if  the  records  cannot  be  pro- 
duced.^1* 

Where  by-laws  have  been  acquiesced  in  and  acted  upon,  the 
presumption  is  that  they  were  regularly  and  duly  adopted.^*® 

§  642.    Effect  of  by-laws  upon  stockholders  or  members — Consent. 

If  a  by-law  is  such  as  the  corporation  has  the  power  to  make 
under  the  powers  conferred  upon  it  by  its  charter,  and  is  le- 
gally adopted  by  a  majority  of  the  stockholders  or  members,  or 
by  the  directors  when  they  are  vested  with  the  power  to  make 
by-laws,  it  is  binding  upon  all  the  stockholders  or  members,  in 
so  far  as  their  rights  as  such  are  concerned,  whether  they  con- 
sent to  it  or  not;  and  it  can  make  no  difference  whether  they 
have  actual  notice  of  it  or  not,  for  they  are  chargeable  with  no- 
tice.^^"  But  a  stockholder  or  member  is  not  bound  by  a  by-law 
to  which  he  does  not  consent,  either  expressly  or  impliedly,  if 
it  impairs  his  rights  under  his  contract  of  membership,  although 
it  may  be  one  which  might  be  adopted  by  unanimous  consent 

216  Haven  v.  New  Hampshire  Webster,  43  Me.  192;  Supreme 
Asylum  for  Insane,  13  N.  H.  532.  Commandery,    K.   G.   R.,   v.   Alns- 

217  Com.  v.  Woelcer,  3  Serg.  &  R.  worth,  71  Ala.  436,  46  Am.  Rep 
(Pa.)    29,  8  Am.  Dec.  628.  332;     McLellan    v.  Board    of    St. 

21s  Union   Bank  of  Maryland  v.    i^„T^  ^"5"^=  Schools,  15  Ma  App. 

Ridgely,  1  Har.  &  G.  (Md.)  324.  ^f  =  .  ^^^^.'^    ""i^.^^ir..^    f.t 

,,r      ,  ,^  i,  .        ..„   ^,    ,  chanics'   Fire   Assn,    80   Va.   683, 

219  Marsh  V.  Mathias,  19  Utah,  gee  Mutual  Life  Ins.  Co.  v.  Mc- 
350.  Sherry,  68  Md.  41. 

220  McFadden  v.  Los  Angeles  It  has  been  held,  however,  that 
County  Sup'rs,  74  Cal.  571;  Weath-  if  a  copy  of  the  by-laws  is  given 
erly  v.  Medical  &  Surgical  Society  to  a  person  on  his  becoming  a 
of  Montgomery  Co.,  76  Ala.  567;  stockholder  or  member  of  a  cov- 
Palmetto  Lodge  v.  Hubbell,  2  poration,  he  is  not  chargeable  with 
Strobh.  (S.  C.)  457,  49  Am.  Dec.  notice  of  other  by-laws  which  do 
604;  Mandel  v.  Swan  Land  &  Cat-  not  appear  in  the  copy.  McKen- 
tl9  Co.,  51  111.  App.  204;  Came  v.  nev  v.  Diamond  State  Loan  4ss'n, 
Brigham,  39  Me.  35;  Cummings  v.  8  Houst.   (Del.).  557. 
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of  the  stockholders  or  members.^^^  If  a  by-law  is  otherwise 
unobjectionable,  however,  a  stockholder  or  member  who  has 
consented  to  its  adoption  cannot  object  that  it  impairs  his 
rights  Tinder  his  contract  of  membership,  or  under  an  inde- 
pendent contract  between  him  and  the  corporation.^^^ 

If  a  person  becomes  a  stockholder  or  member  of  a  corporation 
after  the  adoption  of  a  by-law  which  is  not  illegal,  he  impliedly 
consents  to  it,  and  it  enters  into  his  contract  with  the  corpora- 
tion. He  cannot  object  to  it  on  the  ground  that  it  impairs  his 
rights  as  a  stockholder  or  member,  whether  he  knew  of  it  or  not, 
for  he  is  chargeable  with  notice  of  it.^^^ 

By-laws  in  force  at  the  time  of  a  subscription  for  stock  in  a 
corporation  enter  into  and  form  a  part  of  the  contract.^^* 

Stockholders  or  members  may,  by  their  consent  or  acquies- 
cence, be  estopped  to  object  to  a  by-law  on  the  ground  that  it 
impairs  their  contract  rights,  or  on  the  ground  that  it  was  not 
regularly  adopted  ;^^^  but  they  are  not  thereby  estopped  to  ob- 
ject to  it  on  the  ground  that  it  violates  the  charter  of  the  cor- 
poration, or  is  contrary  to  the  law  or  to  public  policy.^^® 

If  a  by-law  is  unauthorized  and  void  as  against  a  stockhold- 
er or  member,  his  mere  failure  to  object  to  it  until  it  is  sought 
to  enforce  it  against  him  does  not  estop  him,  where  the  rights 
of  third  persons  are  not  involved. ^^'^ 

A  stockholder  in  a  corporation  is  not  chargeable  with  notice 
of  the  resolutions  or  by-laws  adopted  by  its  directors  or  the* 
other  stockholders,  in  so  far  as  his  dealings  with  it  otherwise 
than  as  a  stockholder  are  concerned,  but  is  in  the  same  position 
as  any  stranger  dealing  with  it.     Thus,  a  stockholder  of  a  tele- 

221  Ante,  §  638(c),  and  cases  ton  &  Missouri  River  R.  Co.,  44 
there  cited.  Iowa,  585. 

222  Matthews  v.  Associated  Press  ^^^  Matthews  v.  Associated  Press 
of  State  of  New  York,  136  N.  Y.  eL^^^te  of  New  York,  136  N.  Y. 
333,  32  Am.  St.  Rep.  741.  ^*3,  32  Am.  St.  Rep.  741 ;  Morrison 

„  ..^  :        .  .   ,  „  v.  Dorsey,  48  Md.  461. 

223  Matthews  v.  Associated  Press  226  Durkee  v.  People,  155  III.  354 
of  State  of  New  York,  136  N.  Y.    45  Am.  St.  Rep.  340. 

333,  32  Am.  St.  Rep.  741.  227  Kolff  v.    St.   Paul   Fuel   Ex- 

224  Wapello   County   v.  Burling--   change,  48  Minn.  215. 
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graph,  company,  dealing  with  it  as  a  customer  in  sending  mes- 
sages, is  not  chargeable  with  constructive  notice  of  resolutions 
or  by-laws  regulating  the  mode  in  which  its  business  must  be 
conducted  with  its  customers,  and  his  rights  as  a  customer 
are  not  affected  thereby  unless  actual  notice  is  brought  home 
to  him.^^^ 

§  643.    Effect  of  by-laws  with  respect  to  third  persons. 

Persons  dealing  with  a  corporation  or  with  stockholders 
therein  are  chargeable  with  notice  of,  and  are  bound  by,  any 
by-laws  which  are  in  express  terms  authorized  by  the  charter 
of  the  corporation.^^'  And  they  are  bound  by  by-laws  of  which 
they  have  actual  notice.'*^"  But  they  are  not  chargeable  with 
notice  of  by-laws  not  expressly  authorized,  and  are  not  bound 
thereby  unless  they  have  actual  notice  of  them.^'^ 

Persons  dealing  with  a  corporation  or  purchasing  stock  are 
not  bound  by  by-laws  imposing  limitations  upon  the  apparent 
powers  of  particular  officers,  unless  they  have  actual  knowl- 
edge of  them.^^^    If  the  charter  of  a  corporation  or  the  general 

228  Pearsall    v.    Western    Union  Pinson,  58  Miss.  421,  38  Am.  Rep. 

Telegraph  Co.,  124  N.  Y.  256,   21  330;  Metropole  Building  &  Turkish 

Am.  St.  Rep.  662.  Bath  Co.  v.  Garden  City  Pan  Co., 

.  229  Brent  v.  Bank  of  Washington,  50  III.  App.  681;  Pearsall  v.  West- 

10    Pet.    (U.    S.)    596;     Haden    v.  ^rn  Union  Telegraph  Co.,  124  N. 

Farmers'  &  Mechanics'  Fire  Ass'n,  Y.  256,  21  Am.  St.  Rep.  662;  Perry 

80  Va   683  ^-  Council  Bluffs  City  Water- Works 

p^nuoi^'^     iiT=oi,„„,-„c.    n/r„+„„i  Co.,  67  Hun  (N.  Y.)  456;  National 

Kirrfnf  cJ.:  e^orCMassTirs!  ^-f-/to'  L^--  ^^  .^-^t 

Ltu^i  "LUiLf  Tln\er  ^:  °i  ^™'-  v' As^o^cU^-pKicians 
^^,•.^^7^==  i.IiTht,,,q?^<f!l  tifi^,-^  and  Surgeons,  11  Misc.  Rep.  (N. 
policy  was  held  binding  on  the  in-    y  ^  ggg;  Barnes  v.  Black  Diamond 

Coal  Co.,  101  Tenn.  354;  Walker 
231  Smith  V.  Smith,  62  111.  493 ;  v.  Wilmington,  Columbia  &  A.  R. 
Walt  V.  Smith,  92  111.  385;  John-  Co.,  26  S.  C.  80;  De  Voss  v.  City 
ston  V.  Milwaukee  &  Wyoming  In-  of  Richmond,  18  Grat.  (Va.)  338, 
vestment  Co.,  46  Neb.  480;  Ashley  98  Am.  Dec.  646. 
Wire  Co.  v.  Illinois  Steel  Co.,  164  282  Tome  v.  Parkersburg  Branch 
111.  149,  56  Am.  St.  Rep.  187;  Union  R.  Co.,  39  Md.  36,  17  Am.  Rep.  540; 
Mutual  Life  Ins.  Co.  v.  White,  106  Rathbun  v.  Snow,  123  N.  Y.  343; 
111.  67;  Tome  v.  Parkersburg  Kelly  v.  Mobile  Building  &  Loan 
Branch  R.  Co.,  39  Md.  36,  17  Am.  Ass'n,  64  Ala.  501.  Compare,  how- 
Rep.  540;  Worcester  V.  Essex  Mer-  ever,  Haden  v.  Farmers' ,&  Me- 
rimac  Bridge  Corp.,  7  Gray  (Mass.)  chanics'  Fire  Ass'n,  80  Va.  683; 
457;    Bank    of    Holly    Springs    v.  Bocock's  Bx'r  v.  Alleghany  Coal  & 
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law  does  not  expressly  give  it  the  power  to  reserve  a  lien  on 
its  shares  for  debts  due  from  stockholders,  a  by-law  reserv- 
ing a  lien  has  no  effect  as  against  a  purchaser  of  stock 
who  has  no  notice  of  it.^**  But  it  is  otherwise  if  he  has  actual 
notice  of  the  by-law,^**  or  if  it  is  expressly  authorized  by  the 
charter  or  general  law,  in  which  case  he  is  chargeable  with  no- 
tice.^*^  As  a  rule,  by-laws  merely  regulating  the  manage- 
ment of  a  corporation  and  the  duties  of  its  officers,  etc.,  are  not 
intended  to  and  do  not  affect  the  rights  of  third  persons  deal- 
ing with  the  corporation.^^®  A  by-law  of  a  bank  that  all  pay- 
ments or  deposits  made  or  received  must  be  examined  at  the 
time  does  not  prevent  a  person  paying  or  depositing  money 
from  afterwards  showing  a  mistake  in  his  account  with  the 
bank.^^''  A  corporation  cannot  escape  liability  upon  its  in- 
dorsement of  a  note  in  the  course  of  its  business  on  the  ground 
that  the  indorsement  was  not  in  accordance  with  its  by-laws.^** 
A  by-law  of  a  corporation  requiring  one  of  its  officers  to  no- 
tify sureties  on  obligations  held  by  it  of  any  dues  unattended 
to  is  intended  merely  for  the  convenience  and  protection  of  the 
corporation,  and  a  surety  is  not  released  by  the  officer's  failure 
to  comply  therewith.^^® 

Von  Co.,  82  Va.  913,  3  Am.  St.  Rep.  513,  100  Am.  Dec.  388;   Tuttle  v. 

128.    See  post,  §  7H(d).  Walton,  1  Ga.  43.     On  this  point 

233  Bank    of    Holly    Springs    v.  see,  generally,  ante,  §  576. 
Pinson,  58  Miss.  421,  38  Am.  Rep.  236  Smith  v.   Smith,   62  111.  493; 
330;   Driscoll  v.  West,  Bradley  &  Ashley  Wire  Co.  v.  Illinois  Steel 
Cary  Mfg.  Co.,  59  N.  Y.  96;    Des  co.,  164  111.  149,  56  Am.  St.  Rep. 
Moines  Nat.  Bank  v.  Warren  Coun-  137 

ty  Bank,  97  Iowa,  204;  Anglo-Cali-  a  hy-law  adopted  by  a  hoard  of 

fornia  Bank  v.  Grangers'  Bank,  63  directors  of  a  corporation,  provid- 

Cal.  359;  Bronson  Electric  Co.  v.  jng  ^ow  special  meetings  of  the 

Rheuhottom,  122  Mich.  608.     And  ^oard  shall  be  called,  does  not  af- 

®^f„^,S?l,^        ;,r  ,.        .    „       .„  feet  third  persons  dealing  with  the 

234  Tuttle  y.   Walton,   1   Ga.   43;  corporation.     Samuel  v.  Holladay. 
Planters  &  Merchants  Mutual  Ins.  woolw.  400,  Fed.  Cas.  No.  12  288 
Co.    V.    Selma    Savings    Bank,    63  „„ ,,     v     •     .   »   t-,             .  „     , 
Ala.  585;    Vansands  v.  Middlesex  T  ^.f  iTf i.  ^  ^.It™^'?  ^^f'' 
County  Bank,   26   Conn.   144;    and  ^-  ^'^'^^'  ^^  J°^°^-  (N.  Y.)   115. 
many  other  cases  cited  ante,  §  576,  "^^  ^'rst  Nat.  Bank  of  Washing- 
note  141.  ton  V.  Eureka  Lumber  Co.,  123  N. 

235  Brent  r.  Bank  of  Washington,  C.  24. 

10  Pet.  (U.  S.)  596;  Mechanics'  239  New  Hampshire  Savings  Bank 
Bank  v.  Merchants'  Bank,  45  Mo.   v.  Downing,  16  N.  H.  187. 
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Although  a  person  contracting  with  a  corporation  has  actual 
notice  of  a  by-law  affecting  the  rights  or  liabilities  under  such 
a  contract,  he  may  expressly  exclude  the  by-law,  so  that  his 
contract  will  not  be  affected  thereby.^**  But  the  by-law  enters 
into  the  contract,  and  he  is  bound  thereby,  if  it  is  not  expressly 
excluded.^*^ 

If  a  person  contracts  with  a  corporation  wilii  reference  to  a 
by-law,  as,  for  examplcj  a  by-law  by  which  the  stockholders  or 
members  bind  themselves  individually  for  aU.  debts  that  may 
be  contracted  by  the  corporation,  the  by-law  becomes  a  part  of 
his  contract,  and  he  may  enforce  the  same ;  but  it  is  otherwise  if 
he  does  not  contract  with  reference  to  or  on  the  faith  of  the 
by-law.^*^ 

IV.    CoEPOEATE  Meetings  and  Elections. 

§  644.  In  general. — A&  a  general  rule,  the  stockholders  or 
members  of  a  corporation  cannot  act  for  the  corporation,  so  as 
to  bind  it,  except  at  a  meeting  legally  called  and  conducted. 
In  regard  to  corporate  meetings,  the  following  general  rules 
apply: 

(1)  The  meeting  must  be  called  by  the  authority  and  in  the 
mode,  if  any,  prescribed  by  the  charter  or  by-laws,  in  so  far  as 
the  provisions  are  not  merely  directory.  In  the  absence  of  ex- 
press provision  to  the  contrary,  a  meeting  may  be  called,  when- 
ever it  is  deemed  necessary,  by  the  directors,  or,  in  the  absence 
of  directors,  by  the  managing  officer  or  agent.  IiTegularities 
in  the  call  of  a  meeting  are  immaterial  if  all  persons  entitled 
to  vote  were  present  or  have  ratified  the  action  taken. 

(3)  If  the  officers  wrongfully  refuse  to  call  a  meeting,  they 
may  be  compelled  by  mandamus,  or,  in  some  cases,  controlled 
by  a  court  of  equity  at  the  suit  of  a  stockholder. 

2*1  Soldiers'    Orphans'   Home   v.  yearly  salary,   but   without  fixing 

Shaffer,    63    111.    243;    Martino    v.  the  term  of  his  employment,  was 

Commerce  Fire  Ins.  Co.,  47  N.  Y.  held  bound  by  a  by-law,  of  which 

Super.  Ct.  520.  he  had  notice,  giving  the  directors 

241  Douglass   V.    Merchants'    Ins.  the  power  to  remove  him  at  any 

Co.,  118  N.  Y.  484.  where  a  person  lime. 

who  entered  into  a  contract  with  212  Flint  v.  Pierce,  99  Mass.  68, 

a  company  as  its  secretary  at  a  06  Am.  Dec.  691. 
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(3)  Notice  of  a  meeting  is  not  necessaryj  unless  expressly  re- 
quired, if  the  time  and  place  is  fixed  by  the  charter,  by-laws,  or 
usage;  but  if  not  so  fixed,  notice  to  every  stockholder  is  neces- 
sary, both  of  the  time  and  place,  and,  if  a  special  meeting,  of 
the  business  to  be  transacted.  Requirements  in  the  charter  or 
by-laws  as  to  notice  must  be  complied  with.  Failure  to  give  no- 
tice or  irregularities  therein  are  immaterial,  as  a  rule,  if  all  who 
are  entitled  to  vote  are  present,  or  if  those  who  are  absent  ratify 
the  proceedings. 

(4)  Meetings  are  to  be  held  at  the  time  and  place,  if  any, 
fixed  by  the  charter  or  by-laws,  or,  in  the  absence  of  any  provi- 
sion, at  a  reasonable  time  and  place ;  but  a  requirement  that  cer- 
tain stated  meetings  shall  be  held  does  not  generally  preclude 
other  meetings. 

(5)  As  a  rule,  a  meeting  of  stockholders  cannot  be  legally 
held  beyond  the  limits  of  the  state  by  which  the  corporation  was 
created;  but  proceedings  at  such  a  meeting  may  be  sustained  by 
application  of  the  doctrine  of  estoppel. 

(6)  A  corporate  meeting,  in  order  that  the  action  thereat 
may  be  legal,  must  be  conducted  fairly  and  in  accordance  with 
mandatory  charter  or  statutory  provisions. 

(7)  In  the  absence  of  provision  to  the  contrary,  any  number 
of  stockholders  who  may  attend,  if  there  are  more  than  one,  and 
if  notice,  when  necessary,  has  been  given,  constitute  a  quorum, 
and  may  transact  business,  and  a  majority  of  the  votes  east  will 
decide.  This,  however,  may  be  changed  by  charter  or  statutory 
provision. 

(8)  In  the  absence  of  provision  to  the  contrary,  a  meeting 
may  be  adjourned  to  another  time  by  vote  of  the  majority. 

(9)  In  the  absence  of  proof  to  the  contrary,  it  will  be  pre- 
sumed that  a  meeting  was  legally  called,  that  proper  notice  was 
given,  that  it  was  held  at  a  proper  time  and  place,  that  a  quo- 
rum was  present,  and  that  it  was  in  all  respects  legally  con- 
ducted. 

§  645.    Necessity  for  formal  meetings  of  stockholders  or  members. 

The  corporate  powers,  when  vested  in  the  stockholders  or 
members,  are  vested  in  them  collectively,  as  a  body,  and  not  as 
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individuals.  They  have  no  power  to  act  as  or  for  the  corpora- 
tion except  at  a  corporate  meeting  called  and  conducted  accord- 
ing to  law.  Action  by  the  stockholders  or  members  individual- 
ly, and  not  at  a  corporate  meeting,  even  though  a  majority 
may  concur,  and  even  though  their  consent  be  expressed  in  a 
writing  signed  by  them,  is  not  the  action  of  the  corporation, 
and  is  void.^** 

Thus,  a  majority  of  the  stockholders  of  a  corporation  can- 
not appoint  an  agent  for  the  corporation,  or  authorize  the  ex- 
ecution of  a  corporate  contract,  deed,  or  mortgage,  where  they 
express  their  assent,  not  in  a  meeting  of  stockholders,  but  sepa- 
rately and  at  different  times."**  The  same  is  true  of  accept- 
ance by  the  stockholders  of  a  corporation  of  an  act  amending 
its  charter,-*^  of  an  agreement  or  resolution  declaring  a  divi- 
dend,^*^  and  of  any  other  act  by  which  the  stockholders  under- 
take to  bind  the  corporation. 

Individual  assents  given  by  stockholders  separately  and  else- 
where than  at  a  corporate  -meeting  may  preclude  those  who  so 
assent  from  complaining  of  what  they  have  sanctioned.^*''  And 
if  all  the  stockholders  give  their  consent  to  a  corporate  act  else- 
where than  at  a  corporate  meeting,  the  act  may  be  binding  as 
against  subsequent  creditors.^** 

243  Peirce  v.  New  Orleans  Build-  a**  Peirce  v.  New  Orleans  Build- 
ing Co.,  9  La.  397,  29  Am.  Dec.  ing  Co.,  9  La.  397,  29  Am.  Dec. 
448;  Dennis  v.  Joslin  Mfg.  Co.,  19  448;  Duke  v.  Markham,  105  N.  C. 
R.  L  666,  61  Am.  St.  Rep.  805,  2  131,  18  Am.  St.  Rep.  889;  and  other 
Keener's  Cas.  1346.;  Com.  v.  Cul-  cases  cited  in  the  note  preced- 
len,  13  Pa.  St.  133,  53  Am.  Dec.  ing. 
450;  Langolf  v.  Seiberlitch,  2  Pars. 

Eq.  Cas.   (Pa.)   64;   Duke  v.  Mark-  245  Com.    v.    Cullen,    13    Pa.    St. 

ham,    105   N.   C.   131,    18   Am.    St.  133,  53  Am.  Dec.  450;   Langolf  v. 

Rep.  889;   Pinley  Shoe  &  Leather  Seiberlitch,  2  Pars.  Eq.  Cas.  (Pa.) 

Co.  V.  Kurtz,  34  Mich.  89;    Sayles  64. 

V.    Brown,    40   Fed.    8;    Clarke   v.  „,.  t%       .          t    i-     -..rj,     r,      m 

Omaha  &  Southwestern  R.  Co.,   5  r    x    «««    k/aI    i?    ^fn    SOK    I 

Neb.  314;    Torrey  v.  Baker,  1  Al-  |eener-s  Cas   me             ^' 

len  (Mass.)  120;  Reiff  v.  Western  *^eeners  i.as.  \6ib. 

Union    Telegraph    Co.,    49    N.    Y.  247  in  re  George  Newman  &  Co. 

Super,  Ct.  441;  In  re  George  New-  nggsi  1  Ch    674 

man  &  Co.  [1895]  1  Ch.  674.    And  '        ' 

see  ante,  §  627(c),  and  cases  there  2*8  Coe  v.  East  &  West  R.  Co., 

cited.  52  Fed.  531. 
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i  646.     Calling  of  corporate  meetings. 

(a)  In  general. — When  the  charter  or  by-laws  of  a  corporation 
require  corporate  meetings  to  be  called  by  a  particular  author- 
ity, or  in  a  particular  mode,  and  the  provisions  are  mandatory, 
the  requirements  must  be  complied  with  to  render  the  meeting 
legal.^*'  A  corporation  has  the  power  to  adopt  by-laws  regu- 
lating the  mode  of  calling  meetings  of  the  stockholders  or 
members,  and,  if  the  by-law  is  reasonable,  and  not  repugnant 
to  the  charter,  nor  to  any  law  of  the  state,  a  meeting  called  in 
conformity  thereto  is  a  legal  meeting.^^" 

In  the  absence  of  express  provision  in  the  charter  or  by-laws, 
meetings  may  be  called  by  the  directors  whenever  they  deem  it 
necessary  to  do  so,^®^  or  by  an  ofScer  or  general  agent  who  is 
intrusted  with  the  management  of  the  corporation.^^^  But  a 
meeting  cannot  be  legally  called  by  a  subordinate  officer  or 
agent,  as  by  the  president  or  secretary,  not  intrusted  with  the 
general  management  of  the  corporation.^^^     In  calling  or  di- 


249  Evans  v.  Osgood,  18  Me.  213; 
Congregational  Society  of  Bethany 
V.  Sperry,  10  Conn.  200;  State  v. 
Pettlneli,  10  Nev.  141;  Mattliews  v. 
Columbia  Nat.  Bank,  79  Fed.  558; 
Stevens  v.  Eden  Meeting  House 
Society,  12  Vt.  688;  Reilly  v.  Ogle- 
6ay,  25  W.  Va.  36;  Smith  v.  Dorn, 
96  Cal.  73;  Southern  Plank  Road 
Co.  V.  Hixon,  5  Ind.  165. 

Where  it  was  provided  that  a 
meeting  should  be  called  by  a  pe- 
tition signed  by  twelve  of  the  pro- 
prietors at  least,  it  was  held  that 
a  less  number  than  twelve  could 
not  legally  call  a  meeting.  Evans 
V.  Osgood,  18  Me.  213. 

A  meeting  cannot  be  called  oral- 
ly when  the  by-laws  or  charter 
requires  it  to  be  called  in  writing. 
Stevens  v.  Eden  Meeting  House 
Society,  12  Vt.  688;  Westcott  v. 
Minnesota  Mining  Co.,  23  Mich. 
145. 

Nor  can  it  properly  be  called  by 
the  president,  secretary,  or  other 
officer,  when  the  charter  or  by- 
laws require  it  to  be  called  by  the 
directors  or  trustees.    State  v.  Pet- 


tlneli, 10  Nev.  141;  Matthews  v. 
Columbia  Nat.  Bank,  79  Fed.  558. 

A  demand  for  a  corporate  elec- 
tion need  not  be  made  upon  the 
board  of  trustees  or  directors 
while  in  session.  A  demand  upon 
each  individual  trustee  or  director 
is  sufficient.  State  v.  Wright,  10 
Nev.  167. 

See,  as  to  the  call  of  a  meeting 
by  a  justice  of  the  peace  under 
a  New  Hampshire  statute,  Gould- 
ing  V.  Clark,  34  N.  H.  148;  Ashue- 
lot  R.  Co.  V.  Elliot,  57  N.  H.  397. 

250  Taylor  v.  Griswold,  14  N.  J. 
Law,  222,  27  Am.  Dec.  33 ;  Cogswell 
V.  Bullock,  13  Allen  (Mass.)  90. 
See  ante,  §  639. 

251  Com.  V.  Smith,  45  Pa.  St.  59; 
Cassell  V.  Lexington,  Harrodsburg 
&  P.  T.  R.  Co.,  10  Ky.  Law  Rep. 
486. 

252  Stebbins  v.  Merritt,  10  Cush. 
(Mass.)  27. 

253  Attorney  General  v.  Looker, 
111  Mich.  498;  Cassell  v.  Lexing- 
ton, Harrodsburg  &  P.  T.  R.  Co., 
10  Ky.  Law  Rep.  486. 
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recting  a  call  of  a  meeting,  the  directors  must  act  as  a  board, 

and  this  must  appear  in  the  call  or  notice.^®* 

Irregularities  in  calling  a  meeting,  or  failure  to  comply  with 
the  requirements  of  the  charter  or  by-laws,  will  not  render  a 
meeting  illegal,  if  all  the  persons  who  are  entitled  to  vote  are 
present,  or  if  they  subsequently  ratify  the  action  taken.^^^  And 
unreasonable  delay  in  objecting  will  be  equivalent  to  ratifica- 
tion, and  ground  for  the  court's  refusal  to  interfere  and  set 
the  action  at  the  meeting  aside.'®® 

A  meeting  is  not  illegal  because  of  a  failure  to  comply  with 
provisions  which  are  merely  directory  or  permissive.^®''  And 
in  any  case  a  substantial  compliance  is  all  that  is  required.^®* 

In  the  absence  of  proof  to  the  contrary,  it  will  be  presumed 
that  a  meeting  was  regularly  called.^®^ 

(b)  Eemedies  on  refusal  to  call  meetings. — ^When  the  charter, 
by-laws,  or  general  law  makes  it  the  duty  of  officers  to  call  a 
stockholders'  meeting  to  elect  directors,  or  transact  other  cor- 
porate business,  and  they  wrongfully  refuse  to  do  so,  mandamus 
will  lie  at  the  instance  of  a  stockholder.^®*"    A  stockholder  may 

254  Johnston  v.  Jones,  23  N.  J.  ply  Co.   v.   Inhabitants  of  Brain- 

Eq.  216.  tree,  146  Mass.  482. 

But  where  vacancies  in  the  ^  by-law  of  an  insurance  corn- 
board  of  directors  prevent  it  from  Pany  authorizing  a  special  meeting 
acting,  the  remaining  directors  to  be  called  by  the  president  or 
may  call  a  stockholders'  meeting,  secretary  upon  written  application 
Toronto  Brewing  &  Malting  Co.  ^y  a  certain  number  of  members 
v.  Blake,  2  Ont.  (Can.)  175.  <ioes,  not    preclude    the    directors 

=55  Judah  V.  American  Live  Stock  *^°™  calling  special  meetings  with- 
Ins.  Co.,  4  Ind.  333;  Kenton  Fur-  out  any  such  application  Citizens 
nace  Railroad  &  Mfg.  Co.  v.  Mc-  f^lTrnZl^'^ih  ^^  ' 
Alpin,  5  Fed.  737;  Benbow  v.  tf^o  ^^'i  Iv,  t>  i  tt  oa 
Cook,  115  N.  C.  324,  44  Am.  St.  ^,  '^l%^^^°/\''-^^^''^^^^-^^ 
Rep.  454;  Welnburgh  v.  Union  *^^'\^?i  Hardenburgh  v  Farm- 
Street  Railway  Advertising  Co.,  55  ^^  gf  Mechanics    Bank,  3  N.  J. 

^'J^^'^'J^'^'      ^       .■         ^        :       259  Wallace     v.    Inhabitants     of 

256  Southern     Counties     Deposit   First    Parish    in    Townsend,    109 

Sff"^  J-  ^'^^^-  ^^  ^^^  '^-  ^^-  ^-^  Mass.  263;   Dunn  v.  New  Orleans 

374;    Wemburgh   v.   Union   Street  Building    Co.,    8   La.    483;    Forest 

S^'^y.Y  Advertising  Co.,  55  N.  J.  Gjen  Brick  &  Tile  Co.  v.  Gade,  55 

Eq.  640.    See  ante,  §  553.  m,  App.  181. 

257  See  Chamberlain  v.  Paines-  200  Reg.  v.  Aldham  &  United 
ville  &  Hudson  R.  Co.,  15  Ohio  St.  Parishes  Ins.  Society,  15  Jur.  1035; 
225;  Newcomb  v.  Reed,  12  Allen  People  v.  Cummings,  72  N.  Y.  433: 
(Mass.)  362;  Braintree  Water  Sup-  People   v.    Hart,    11   N.    Y.    Supp. 
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maintain  a  bill  in  equity  where  the  directors  fraudulently  or 
wrongfully  refuse  to  call  a  meeting  for  the  election  of  officers.^^^ 
A  court  of  equity  in  which  a  suit  to  foreclose  a  mortgage  ex- 
ecuted by  a  corporation  is  pending,  and  a  receiver  has  been  ap- 
pointed, cannot  call  or  postpone  a  meeting  of  stockholders  to 
elect  officers.-®^ 
§  647.    Notice  of  corporate  meetings. 

Where  the  charter  or  by-laws  of  a  corporation  fix  the  time 
and  place  at  which  regular  meetings  shall  be  held,  or  they  are 
fixed  by  usage,  this  is  itself  sufficient  notice  to  stockholders  or 
members,  and  no  further  notice  is  necessary.^*^  But  if  the 
time  and  place  is  not  so  fixed,  as  where  a  special  meeting  is 
called,  notice  must  be  given  to  every  stockholder  or  member  who 
is  entitled  to  vote.^®*  And  it  has  been  held  that  notice  is  not  ren- 
dered unnecessary  by  the  fact  that  the  place  and  day  of  meeting 
are  fixed  by  the  charter  or  by-laws,  since  the  stockholders  or 
members  are  entitled  to  notice  of  the  hour.^*^    Ifotice  need  be 

670;    People   v.    Board   Governors  18  Am.  Dec.  99;  People  v.  Batchel- 

of  Albany  Hospital,  61  Barb.    (N.  or,  22  N.  Y.  128;   San  Buenaven- 

Y.)    397;    Bassett   v.    Atwater,    65  tura   Commercial   Mjning   &    Mfg. 

Conn.  355;   McNeely  v.  Woodruff,  Co.  v.  Vassault,  50  Cal.  534;   Cas- 

13  N.  J.  Law,  352 ;  State  v.  Wright,  sell  v.  Lexington,  H.   &  P.   Turn- 

10   Nev.   167;    People  v.   Town  of  pike  Road   Co.,   10  Ky.  Law  Rep. 

Fairbury,    51    111.    149.     Compare  486,  9  S.  W.  701;  In  re  St.  Helen 

MacDongall    v.    Gardiner,   10    Ch.  Mill    Co.,   3    Sawy.   88,    Fed.    Cas. 

App.  606,  2  Keener's  Cas.  1632.  No.   12,222;    United  States  v.  Mc- 

The  writ  must  be  directed  to  Kelden,  11  MacArthur  &  M.  (D.  C.) 
the  directors  or  other  persons  or  162;  Wiggin  v.  First  Freewill  Bap- 
person  authorized  to  call  the  meet-  tist  Church,  8  Mete.  (Mass.)  301; 
ing.  Attorney  General  v.  Looker,  Com.  v.  Cullen,  13  Pa.  St.  133,  53 
111  Mich.  498.  Am.  Dec.  450. 

281  Lehigh    Coal    &    Navigation        Stockholders  are  not  bound  to 

Co.  V.  Central  R.  Co.,  35  N.  J.  Eq.  take  notice  of  a  special  meeting 

349.  called  by  a  vote  at  a  regular  meet- 

262  Taylor  v.  Philadelphia  &  ing  at  which  they  were  not  pres- 
Reading  R.  Co.,  7  Fed.  381.  ent    People  v.  Batchelor,  22  N.  Y. 

263  Morrill   V.    Little   Falls    Mfg.  128. 

Co.,  53  Minn.  371,  21  L.  R.  A.  174;  A  meeting  of  a  corporation  may 
Warner  v.  Mower,  11  Vt.  385 ;  Peo-  be  legally  held,  although  one  of 
pie  V.  Satchelor,  22  N.  Y.  128;  At-  its  members  is  incapable,  from 
lantic  Mutual  Fire  Ins.  Co.  v.  mental  imbecility,  of  receiving  a 
Sanders,  36  N.  H.  252;  State  v.  notice  thereof.  Stebbins  v.  Mer- 
Bonnell,  35  Ohio  St.  10.  Compare  ritt,  10  Cush.  (Mass.)  27. 
Morrill  v.  Little  Falls  Mfg.  Co.,  60  265  San  Buenaventura  Commer- 
Minn.  405.  cial  Mining  &  Mfg.  Co.  v.  Vassault, 

201  Stow  V.  Wyse,  7  Conn.  214,   50  Cal.  534. 
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given  to  those  persons  only  who  are  entitled  to  vote,  as  will  be 
showii  in  subsequent  sections.^^® 

Notice  is  necessary,  of  course,  when  required  by  the  charter 
or  by-laws  of  the  corporation,  and  it  must  be  given  in  the  mode 
and  form,  and  for  the  time,  if  any,  therein  prescribed,^^^  ex- 
cept in  so  far  as  the  provisions  are  merely  directory.^®* 

Concealment. — ^Fraudulent  concealment  of  a  notice  of  meeting 
from  a  stockholder  may  be  ground  for  setting  aside  the  proceed- 
ings at  the  meeting,  although  the  notice  may  have  been  pub- 
lished as  required  by  the  charter  or  statute.^*® 

Form  and  mode  of  notice. — The  notice  of  a  corporate  meeting 
need  not  be  in  any  particular  form,  nor  given  by  any  particular 
person,  unless  there  is  some  express  requirement  in  the  charter 
or  by-laws.^''*'     But  it  must  be  a  personal  notice,  unless  it  is 


266  McDaniels  v.  Flower  Brook 
Mfg.  Co.,  22  Vt.  274;  American 
Nat.  Bank  v.  Oriental  Mills,  17  R. 
I.  551.    See  post,  §  652  et  seq. 

287  Swansea  Dock  Co.  v.  Levien, 
20  L.  J.  Bxeh.  447;  In  re  Railway 
Sleepers  Supply  Co.,  29  Ch.  Dlv. 
204;  Shelby  R.  Co.  v.  Louisville, 
Cincinnati  &  L.  R.  Co.,  12  Bush. 
(Ky.)  62;  Stow  v.  Wys'e,  7  Conn. 
214,  18  Am.  Dec.  99;  Westcott  v. 
Minnesota  Mining  Co.,  23  Mich. 
145;  Tuttle  v.  Michigan  Air  Line 
R.  Co.,  35  Mich.  247;  Stevens  v. 
Eden  Meeting  House  Society,  12 
Vt.  688;  Jones  v.  Morrison,  31 
Minn.  140;  Cleveland  City  Forge 
Iron  Co.  V.  Taylor  Bros.  Iron  Works 
Co.,  54  Fed.  82;  Brown  v.  Repub- 
lican Mountain  Silver  Mines,  55 
Fed.  7;  United  States  v.  McKelden, 
11  MacArthur  &  M.  (D.  C.)  162; 
Reilly  v.  Oglebay,  25  W.  Va.  36. 

Verbal  notice  is  insufficient 
where  the  articles  of  association 
require  written  or  printed  notice. 
Westcott  V.  Minnesota  Mining  Co., 
23  Mich.  145. 

Where  a  statute  requires  a  writ- 
ten or  printed  notice,  given  person- 
ally or  sent  through  the  mails, 
publication  of  notice  in  a  news- 
paper is  not  sufficient.  Charter 
Gas  Engine  Co.  v.  Charter,  47  111. 
App.  36. 


If  a  statute  requires  a  written 
or  printed  notice  of  a  meeting  to 
elect  officers,  a  by-law  designating 
a  day  for  the  meeting  is  not  suffi- 
cient as  notice.  Charter  Gas  En- 
gine Co.  V.  Charter,  47  111.  App.  36. 

Where  a  statute  requires  notice 
to  be  given  for  a  certain  time,  a 
notice  given  for  the  required  time 
is  sufficient  as  to  a  stockholder 
who  cannot  receive  it  in  time  to 
act  upon  it,  by  reason  of  absence 
from  the  country,  if  there  Is  no 
actual  fraudulent  intent  to  take 
advantage  of  his  absence.  Jones 
V.  Morrison,  31  Minn.  140. 

The  rule  of  the  Code  of  Civil 
Procedure  of  New  York  (sections 
787,  788),  providing  that,  in  com- 
puting the  time  for  publication  of 
legal  notices,  etc.,  the  first  day 
shall  be  excluded,  and  the  last  in- 
cluded, has  been  held  to  apply  by 
analogy  to  a  notice  of  a  corporate 
election  required  by  a  by-law  to  be 
published  not  less  than  a  certain 
number  of  days  previous  thereto. 
The  Seguranca,  68  Fed.  781. 

268Braintree  Water  Supply  Co. 
V. '  Inhabitants  of  Braintree,  146 
Mass.  482. 

269  Johnston  v.  Jones,  23  N.  J. 
Eq.  216. 

270  West  Koshkonong  Congrega- 
tion V.  Ottesen,  80  Wis.  62. 
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otiierjvise  provided  by  the  charter  or  by-laws.^^^  And  it  must 
specify  the  time -and  place  of  holding  the  meeting,  and  be 
given  a  reasonable  time  before  the  jneeting,  except  in  so  far  as 
this  is  fixed  by  the  charter  or  by-laws.^^^  A  notice  that  a  meet- 
ing will  be  held  on  the  happening  of  a  contingency  is  insuffi- 
cient.^''^ 

Statement  of  business  to  be  transacted. — In  the  case  of  spe- 
cial meetings,  the  notice  must  state  the  business  to  be  trans- 
acted, and  no  other  business  than  that  stated  can  be  transacted. 
It  is  sometimes  expressly  so  provided  by  the  charter  or  by-laws 
but  express  provision  is  not  necessary.^'*  As  a  rule,  it  is  other 
wise  in  the  case  of  a  general  meeting,  which  is  for  the  transaction 
of  all  business  incident  to  the  corporate  powers  and  interests; 
and,  in  the  absence  of  provision  to  the  contrary,  all  stated  meet- 

271  stow  V.  Wyse,   7   Conn.   214,  ing  Alexander  v.  Simpson,  43  Ch. 

18  Am.  Dec.  99;   Wiggin  v.  First  Div.  139. 

Freewill  Baptist  Cliurcli,   8   Mete.  274  Warner  v.  Mower,  11  Vt.  385; 

(Mass.)   301.     And  see  Stevens  v.  Atlantic  De  Laine  Co.  v.  Mason,  5 

Eden   Meeting  House   Society,   12  R.  I.  463;  People's  Mutual  Ins.  Co. 

Vt.  688.  V.  Westcott,  14  Gray  (Mass.)  440; 

.,,„  T T:.i„„*i f  i-ii f „  „f  American  Tube- Works  v.   Boston 

T  n^.  ?J.r,f  B    rn     1Q  wtn^  m  Machine  Co.,  139  Mass.  5;   Evans 

Long  Island  R.  Co.,   19  Wend.    (N.  Rnotnn    Hpatiner   Cn      T^7    Ma=!'? 

Y.)  37,  32  Am.  Dec.  429;  San  Buen-  I^.^^t°  „  ^   nltLn    'I'a  aL    9^q.' 

aventura    Commercial    Mining    &  l^'ecTer   v     Mar'auet^e    &    Pac  fie 

fy^LFr,".   J{,J^!^Ttl' ^^t'lt    Sg    Mill     C^  45     Mich     lis 

^noi^fi^f^.    w,-3t  ^    ^>?t   ^ri     Tuttle  V.  Michigan  Air  Line  R.  Co., 

^•n   ^oUi  J^rh^,J;,      I     M^fr.'    35  Mich.  247;  Jones  v.  Concord  & 

7^1== Wi  ^?Jf^l\.L.n\^  Montreal  R.  Co.,  67  N.  H.  234,  68 
(Mass )   301;   State  v.  Bonnell,  35    ^^^    g^    ^        gg^     Sj^^jj,     ^    ^^ 

Omo  St.  10;   Muler  v.  English,  21  „    t  „„f„„5ii„    /-n„^,-„„„+f    i>    t     tj 

N.  J.  Law,  317;    American  Primi-  J^^^T^^]^^' t^'^ff^^f" ±^3- 

tivp    qnrlptv    V     Pillinff     24    N      T  ^°-  ^^  ^"^^   ^^^-^    ^^-    ^*-  ^^ry  S 

1 1      Jli.L7\,^i\:^f.J,rr^J^  Benevolent  Ass'n  v.  Lynch,  64  N. 

Law,  653;  and  other  cases  in  note  ^    glS;    Mutual   Fire   Ins.    Co.   v 

^b4  et  seq.,  supra.  Farquhar,  86  Md.  668;  In  re  Brid- 

273  Alexander  v.  Simpson,  43  Ch.  port  Old  Brewery  Co.,  2  Ch.  App. 

Div.  139.  191;  Imperial  Bank  of  China,  India 

A  notice  of  a  meeting  to  be  held  &  Japan  v.  Bank  of  Hindustan, 
at  a  certain  time  and  place,  which  China  &  Japan,  L.  R.  6  Eq.  91; 
states  that.  In  the  event  of  cer-  Wall  v.  London  &  Northern  Assets 
tain  resolutions  not  being  passed,  Corp.  [1898]  2  Ch.  469;  Tiessen  v. 
another  meeting  will  be  held  im-  Henderson  [1899]  1  Ch.  861.  And 
mediately  afterwards  to  confirm  see  post,  §  649(c). 
resolutions  which  have  already  If  all  the  stockholders  or  mem- 
been  provisionally  passed,  is  not  bers  who  are  entitled  to  vote  are 
open  to  the  objection  that  it  is  present,  they  may  transact  busi- 
conditional.  Tiessen  v.  Hender-  ness  not  stated  in  the  notice.  Rex 
son  [1899]  1  Ch.  861,  distinguish-  v.  Theodorick,  8  East,  543. 
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ings  are  general.^^®  But  notice  of  unusual  or  extraordinary 
business  to  be  transacted  at  a  general  meeting,  as  an  increase  of 
stock,  for  example,  may  be  expressly  required  by  the  statute, 
cbarter,  or  by-laws ;  and  even  when  not  so  required,  it  has  been 
held  to  be  necessary. ^''^ 

The  mere  statement  of  unnecessary  matters  in  a  notice  of  a 
corporate  meeting  does  not  invalidate  the  notice  if  no  one  is 
misled.^''^ 

Waiver — ^Estoppel. — ^Notice  of  a  corporate  meeting  may  be 
waived ;  and  therefore,  if  all  the  stockholders  or  members  who 
are  entitled  to  vote  are  present,  the  validity  of  a  meeting  is 
not  affected  by  failure  to  give  notice,  or  by  defects  or  irregulari- 
ties in  giving  notice.^^*  And  proceedings  at  a  meeting  held 
without  proper  notice  may  be  ratified,  expressly  or  by  acquies- 
cence, by  all  the  absent  stockholders  or  members.^^*  Acts  of 
the  majority  at  a  meeting  which  is  illegal  for  want  of  proper 
notice  may  be  afterwards  ratified  by  the  majority  at  a  regu- 
lar and  legal  meeting.^*" 

275  Warner  V.  Mower,  11  Vt.  385;  Glass  &  Queensware  Co.,  37  Mo. 
Atlantic  De  Laine  Co.  v.  Mason,  5  App.  145;  Stebbins  v.  Merritt,  10 
R.  I.  463;  Chicago,  Rock  Island  &  Cush.  (Mass.)  27;  Stutz  v.  Hand- 
P.  Ry.  Co.  V.  Union  Pacific  Ry.  Co.,  ley,  41  Fed.  531;  Handley  v.  Stutz, 
47  Fed.  15;  Sampson  v.  Bowdoin-  139  U.  S.  417,  2  Smith's  Cas.  844, 
ham  Steam  Mill  Corp.,  36  Me.  78.  2  Keener's  Cas.  976,  1  Cum.  Cas. 

276  People's  Mutual  Ins.  Co.  v.  855 ;  Bridgeport  Electric  &  Ice  Go. 
Westcott,  14  Gray  (Mass.)  440;  v.  Meader  (C.  C.  A.)  72  Fed.  115; 
Jones  V.  Concord  &.  Montreal  R.  Campbell  v.  Argenta  Gold  &  Silver 
Co.,  67  N.  H.  119,  234,  68  Am.  St.  Min.  Co.,  51  Fed.  1. 

Rep.  650;   Mutual  Fire  Ins.  Co.  v.  If  the  real  owner  of  shares  is 

Farciuhar,   86   Md.   668.     See   post,  present,   the  proceedings  are  not 

§  649(c).  invalid  because  of  the  absence  of 

277  Langan  v.  Francklyn,  29  Abb.  the  nominal  owner.  "Wood  v.  Cor- 
N.  C.   (N.  Y.)   102.  ry  Water  Works  Co.,  44  Fed.  146. 

278  In  re  British  Sugar  Refining  279  Benbow  v.  Cook,  115  N.  C. 
Co.,  26  Law  J.  Gh.  369,  3  Kay  &  324,  44  Am.  St.  Rep.  454;  Nelson 
J.  408;  Benbow  v.  Cook,  115  N.  C.  v.  Hubbard,  96  Ala.  238;  Central 
324,  44  Am.  St.  Rep.  454;  Kenton  Trust  Co.  v.  Bridges,  6  C.  C.  A. 
Furnace  Railroad  &  Mfg.  Co.  v.  539,  57  Fed.  753 ;  Central  Trust  Go. 
McAlpin,  5  Fed.  737;  Judah  v.  v.  Condon,  14  C.  C.  A,  314,  67  Fed. 
American  Live  Stock  Ins.  Co.,  4  84;  Bridgeport  Electric  &  Ice  Go. 
Ind.  333;  Jones  v.  Milton  &  Rush-  v.  Meader,  18  C.  C.  A.  451,  72  Fed. 
ville  Turnpike  Co.,  7  Ind.  547;  Peo-  115;  Atlantic  Trust  Co.  v.  The 
pie  V.  Peck,  11  Wend.  (N.  Y.)  604;  Vigilancia,  19  C.  G.  A.  528,  73  Fed. 
Nelson  v.   Hubbard,   96  Ala.   238;  452. 

Manhattan  Brass  Co.  v.  Webster       2so  Richardson    v.    Vermont    & 
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A  stockholder  who  is  present  and  participates,  without  objee- 
tion,  in  a  meeting,  cannot  afterwards  complain  of  failure  to 
give  notice,  or  defects  therein,  either  to  himself  or  to  other 
stockholders.^®^  Nor  can  the  objection  be  raised  by  third  per- 
sons who  have  not  been  injured.^^^  A  stockholder  may  be  es- 
topped by  laches  to  object  to  want  of  notice,  or  defects  there- 
in.^*^  And  oiScers  or  stockholders  who  participated  in  calling 
a  meeting  cannot  object  that  the  call  was  irregular.^** 

If  a  public  notice  of  a  corporate  meeting  to  vote  on  a  par- 
ticular matter  is  required,  not  for  the  benefit  of  the  stockhold- 
ers, but  for  the  benefit  of  the  public,  it  cannot  be  waived  by  all 
the  stockholders.^®^ 

Presumption. — ^In  the  absence  of  evidence  to  the  contrary,  it 
will  be  presumed  that  proper  notice  of  a  meeting  was  given.^®^ 
Proof  that  a  notice  was  deposited  in  the  mails,  properly  di- 


Massachusetts  R.  Co.,  44  Vt.  613; 
Schenectady  &  Saratoga  Plank 
Road  Co.  V.  Thatcher.  11  N.  Y. 
102;  Jones  v.  Milton  &  Rushville 
Turnpike  Co.,  7  Ind.  547.  And  see 
Briton  Medical,  General  &  Life 
Ass'n  V.  Jones,  61  Law  T.  (N.  S.) 
384;  Handley  v.  Stutz,  139  U.  S. 
417,  2  Smith's  Cas.  844,  2  Keen- 
er'S  Cas.  976,  1  Cum.  Cas.  855. 

2iii  Nickum  v.  Burckhardt,  30  Or. 
464,  60  Am.  St.  Rep.  822;  Bucks- 
port  &  Bangor  R.  Co.  v.  Buck,  68 
Me.  81;  Weinburgh  v.  Union  Street 
Railway  Advertising  Co.,  55  N.  J. 
Eq.  640;  In  re  British  Sugar  Re- 
fining Co.,  26  Law  J.  Ch.  369,  3 
Kay  &  J.  408;  Jones  v.  Milton  & 
Rushville  Turnpike  Co.,  7  Ind.  547. 

A  stockholder  who  is  not  noti- 
fied of  a  meeting  may  he  estopped 
by  his  knowledge  and  approval, 
although  not  present.  See  Young 
V.  Toledo  &  South  Haven  R.  Co., 
76  Mich.  485. 

A  stockholder  who  was  repre- 
sented at  the  meeting  by  proxy 
cannot  complain.  Zabriskie  v. 
Cleveland,  Columbus  &  C.  R.  Co., 
23  How.  (U.  S.)  381;  Columbia 
Nat.  Bank  of  Tacoma  v.  Mathews, 
29  C.  C.  A.  491,  85  Fed.  934. 


282  Columbia  Nat.  Bank's  Appeal, 
16  Wkly.  Notes  Cas.  (Pa.)  357. 

283  Zabriskie  v.  Cleveland,  Co- 
lumbus &  C.  R.  Co.,  23  How!  (U. 
S.)  381. 

284  Christopher  v.  Noxon,  4  Ont. 
(Can.)  672;  Bucksport  &  Bangor 
R.  Co.  V.  Buck,  68  Me.  81. 

285  state  V.  McGrath,  86  Mo.  239, 
where  a  statute  required  publica- 
tion in  a  newspaper  of  a  call  of 
a  meeting  of  stockholders  of  a  cor- 
poration to  vote  on  the  question 
of  an  increase  of  capital  stock. 

286  Wallace  v.  Inhabitants  of 
First  Parish  in  Townsend,  109 
Mass.  263;  Sargent  v.  Webster,  13 
Mete.  (Mass.)  497,  46  Am.  Dec. 
743 ;  Forest  Glen  Brick  &  Tile  Co. 
V.  Gade,  55  111.  App.  181;  Beards- 
ley  V.  Johnson,  121  N.  Y.  224;  Dunn 
V.  New  Orleans  Building  Co.,  8 
La.  483;  McDanlels  v.  Flower 
Brook  Mfg.  Co.,  22  Vt.  274;  Wells 
V.  Rodgers,  60  Mich.  525. 

Presumption  that  secretary,  who 
was  also  a  stockholder,  had  notice. 
Cushman  v.  Illinois  Starch  Co.,  79 
ni.  281. 
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rected,  and  with  postage  prepaid,  is  prima  facie  evidence  that  it 
was  received.^®^ 

S  648.    Time  and  place  of  holding  corporate  meetings  and  elec- 
tions. 

(a)  Time. — In  the  absence  of  express  provision  to  the  contrary, 
corporate  meetings  may  be  held  at  any  reasonable  time.^®*  But 
the  time  fixed  must  be  reasonable,  and  mandatory  provisions  of 
the  charter,  statute,  or  by-laws  as  to  the  time  must  be  complied 
with.^*^  As  a  rule,  however,  a  provision  in  the  charter  or  by- 
laws of  a  corporation,  authorizing  corporate  meetings  at  a 
certain  time,  is  not  intended  to,  and  does  not,  prevent  meet- 
ings at  other  times  on  proper  notice.^*" 

As  against  absent  stockholders  or  members,  a  meeting  is  not 
legal  if  held  before  the  day  or  hour  specified  in  the  notice  of 
the  meeting.^*^  And  when  an  hour  for  a  meeting  is  fixed  by  the 
notice,  the  meeting  should  be  opened  at  that  hour,  or  within  a 
reasonable  time  thereafter.^® ^ 

Stockholders  or  members  who  take  part  in  a  meeting  can- 

287  Ashley    Wire    Co.  v.  Illinois  such  time  and  place  as  may  be 

Steel  Co.,  60  111.  App.  179,  164  111.  provided  by  the  by-laws.    Hughes 

149,  56  Am.  St.  Rep.  187.  v.  Parker,  19  N.  H.  181. 

2SS  Scanlan  v.   Snow,   2  App.   D.       But  when  a  charter  directs  that 

C  137.  all  elections  of  directors  after  the 

2S0  Miller   V.    English,    21    N.    J.  grst  shall  be  held  annually  at  such 

Law,  317;  Pond  v.  Vermont  Valley  time  as  the  by-laws  shall  direct, 

R.  Co.,  Fed.  Cas.  No.  11,264;  State  no  second  election  can  be  held  un- 

V.  Conklln,  34  Wis.  21.  til   by-laws   fixing   the   time  have 

As  to  the  construction  of  partic-  ijeen  adopted.    Johnston  v.  Jones, 

ular    provisions,    see    McNeely    v.  23  N.  J.  Bq.  216.    Compare  Vanden- 

Woodrufe,  13  N.  J.  Law,  352;  Walk-  burgh   v.   Broadway   Underground 

er  V.  Devereaux,  4  Paige   (N.  Y.)  Connecting   Ry.   Co.,   29   Hun    (N. 

229;     Vandenburgh    v.    Broadway  y)  348 

^g'' Huf  °(N 'Y?T48'"m  rf  David  '''"  ^^°^'^  ^-  T°wn  of  Fairbury, 

lon?s"  CO.    67  Hun' (N.' Y.r3°o'^  ?f  ^^l-  ^fJ-  Scanlan  v.  Snow  2  App. 

An  election  of  directors  at  the  S"  S  ^IJ=  ^""^/f  "'•  ^^t^Z'J. 

first  corporate  meeting  is  not  in-  f"   H^   58;    Beardsley  v.   Johnson, 

valid  because  it  is  held  before  the  !f  ^™  ^^  ^'^  ?"^-  ^^l-N.  Y.  224, 

adoption    of    by-laws,   instead    of  ^^°^^^  ^-  Cummings,  72  N.  Y.  433. 

afterwards,  the  charter  providing  291  People  v.  Albany  &  Susque- 

that  the  directors  shall  be  chosen  hanna  R.  Co.,  55  Barb.  (N.  Y.)  344, 

by  the  members  of  the  corporation  38  How.  Pr.  228. 

at  their  annual  meeting,  and  that  202  State  v.  Bonnell,  35  Ohio  St. 

the  annual  meeting  for  the  elec-  10.    And  see  South  School  District 

tion  of  directors  shall  be  held  at  v.  Blakeslee,  13  Conn.  227. 


§  648c  MANAGEMENT  OP  CORPORATIONS.  1971 

not  complain  that  it  was  held  at  a  different  time  from  that  fixed 
by  the  charter  or  by-laws,  or  specified  in  the  notice.^®^ 

Where  the  charter  requires  annual  meetings  for  the  election 
of  directors,  the  directors  cannot,  by  a  by-law,  so  change  the 
time  of  the  annual  election  as  to  continue  themselves  in  office 
more  than  a  year,  against  the  wishes  of  the  owners  of  a  ma- 
jority of  the  stock.^^* 

(b)  Transaction  of  business  before  organization. — The  stock- 
holders or  members  of  a  proposed  corporation  cannot  meet  and 
transact  business  as  a  corporation  until  they  have  organized, 
so  as  to  acquire  a  corporate  existence,  and  the  right  to  com- 
mence business.  A  resolution,  therefore,  passed  at  the  pre- 
liminary meeting  of  the  stockholders  of  a  corporation,  before 
organization  of  the  board  of  directors,  has  been  held  insufficient 
to  authorize  the  president  and  secretary  of  the  corporation  to 
execute  a  note  and  mortgage  in  its  name.^^® 

(c)  Place  of  holding  meetings. — Mandatory  provisions  in  the 
statute,  charter,  or  by-laws  as  to  the  place  of  holding  corporate 
meetings  must  be  followed.^^"  In  the  absence  of  any  express 
provision  on  the  subject,  they  may  be  held  at  any  place  within 
the  state,  provided  it  is  a  reasonably  convenient  plaee.^^'^  As 
against  stockholders  who  are  not  present,  and  who  do  not  con- 
sent, a  meeting  held  at  a  different  place  from  that  specified  in 
the  notice  of  the  meeting  is  a  nullity.^^^ 

In  the  absence  of  evidence  to  the  contrary,  it  will  be  pre- 
sumed that  the  place  at  which  a  meeting  was  held  was  the 
place  prescribed  by  the  charter  or  by-laws. ^^®' 

298  Hussey  v.  Gallagher,  61  Ga.  Primitive  Society  v.  Pilling,  24  N. 
86.  J.  Law,  653. 

294  Elkins  V.  Camden  &  Atlantic  290  where  the  by-laws  required 
R.  Co.,  36  N.  J.  Eq.  467.  meetings  to  be  held  at  the  coimt- 

295  Blood  V.  La  Serena  Land  &  ing  room  of  the  corporation,  and  it 
Water  Co.,  113  Cal.  221.  appeared  from  the  records  that  a 

296  McDanlels  v.  Plov/er  Brook  meeting  was  held  at  the  dwelling 
Mfg.  Co.,  22  Vt.  274.  house   of   the   general    agent   and 

297  Com.  v.  Smith,  45  Pa.  St.  59.    clerk,  it  was  held  that,  in  the  ab- 

298  Brown  v.  Company,  22  Pittsb.  sence  of  evidence  to  the  contrary, 
Leg.  J.  (N.  S.)  343;  Miller  v.  Eng-  it  would  be  presumed  that  the 
lish,  21  N.  J.  Law,  317;  American   counting  room  was  for  the  time 
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(d)  Meetings  held  without  the  state. — ^It  is  perfectly  clear 
that  a  corporation,  while  it  may  act  through  agents  in  another 
state,  can  have  no  existence  beyond  the  limits  of  the  state  by 
which  it  was  created,  for  the  laws  of  a  state  cannot  operate  be- 
yond its  limits.  It  necessarily  follows  that  a  corporation  can- 
not act  itself — ^that  is,  can  do  no  act  which  must  be  the  direct  act 
of  the  corporation,  as  distinguished  from  action  by  agents — 
beyond  the  limits  of  the  state  by  which  it  was  created.  It  is 
well  settled,  therefore,  that  the  corporators  cannot  meet  and 
organize  the  corporation  in  another  state.^"" 

Most  of  the  courts  have  gone  further  than  this,  and  have  held 
that  any  acts  of  the  stockholders  or  members  of  a  corporation 
at  a  corporate  meeting — as  the  election  of  directors  or  other 
officers,  making  by-laws,  making  calls,  voting  an  increase  of 
stock,  authorizing  execution  of  a  mortgage,  etc.' — are  the  direct 
acts  of  the  corporation,  and  not  acts  of  agents,  and  are  void, 
or  at  least  voidable,  in  the  absence  of  elements  of  estoppel,  if 
done  at  a  meeting  held  without  the  state.^"^  This  doctrine  was 
applied  in  a  leading  Maine  case,  where  the  members  of  a 

being  at  that  place.    McDaniels  v.  organized  in  another  state.    Tuck- 
Flower  Brook  Mfg.  Co.,  22  Vt.  274.  asegee  Mining  Co.  v.  Goodhue,  118 

sooAnte,   §§   48(b),   131(b);    Mil-  N.  C.  981. 

ler  v.  Ewer,  27  Me.   509,  46  Am.  soi  Miller  v.  Ewer,  27  Me.  509,  46 

Dec.  619;  Freeman  v.  Machias  Wa-  Am.  Dec.  619;  Franco-Texan  Land 

ter  Power  &  Mill  Co.,  38  Me.  343;  Co.  v.  Laigle,  59  Tex.  339;  Ormsby 

Smith  V.  Silver  Valley  Mining  Co.,  v.  Vermont  Copper  Mining  Co.,  56 

64    Md.    85,    54   Am.    Rep.    760,    1  N.    Y.    623;    Mitchell    v.   Vermont 

Keener's  Cas.  71 ;  Tuckasegee  Min-  Copper  Mining  Co.,  8  Jones  &  S. 

ing  Co.  v.  Goodhue,  118  N.  C.  981;  (N.  Y.)   406,  67  N.  Y.  280;   Hilles 

Camp  V.  Byrne,  41  Mo.  525;  Duke  v.  Parrish,  14  N.  J.  Eq.  380;  Duke 

V.    Taylor,    37   Fla.    64.     Compare  v.  Taylor,  37  Pla.  64,  53  Am.  St. 

Heath  &  Silverthorn  Lead  Mining  Rep.     232;     Craig     Silver    Co.   v. 

&  Smelting  Co.,  39  Wis.  146.  Smith,  163  Mass.  262;   Bellows  v. 

Subsequent  action  amounting  to  Todd,   39   Iowa,   209;    Hodgson  v. 

organization  within  the  state  may  Duluth,    Huron    &    D.    R.    Co.,    46 

cure  the  defect.    Glymont  Improve-  Minn.  454;   Smith  v.  Silver  Valley 

ment  &  Excursion  Co.  v.  Toler,  80  Mining  Co.,  64  Md.  85,  54  Am.  Rep. 

Md.  278.  760,  1  Keener's  Cas.  71;   Harding 

And  it  has  been  held,  applying  v.  American  Glucose  Co.,  182  111. 

the  doctrine  of  estoppel,  neither  a  551,   74  Am.   St.   Rep.   189;    Jones 

corporation   nor   its    debtors,    nor  v.  Pearl  Mining  Co.,  20  Colo.  417; 

any  one  dealing  with  it  as  a  law-  Mack   v.    De    Bardeleben   Coal    & 

ful  corporation,  will  be  permitted  Iron  Co.,  90  Ala.  396;  Aspinwall  v. 

to  deny  its  existence  as  a  corpora-  Ohio  &  Mississippi  R.  Co.,  20  Ind. 

tion,  upon  the  ground  that  it  was  402,  83  Am.  Dec.  329. 
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corporation  created  by  the  laws  of  that  state  met  and  or- 
ganized in  Ifew  York,  and  elected  directors  and  other  officers 
there,  and  the  directors  afterwards  met  in  ISevr  York,  and 
authorized  the  president  and  secretary  to  execute  a  mortgage 
on  the  property  of  the  corporation.  It  was  held  that  the  elec- 
tion of  the  directors  and  other  officers  in  New  York  was  a 
nullity,  and  that  the  mortgage  was  therefore  void.  It  was  said 
in  this  ease :  "As  the  corporate  faculty  cannot  accompany  the 
natural  persons  beyond  the  bounds  of  the  sovereignty  which 
confers  it,  and  they  cannot  possess  or  exercise  it  there,  (they) 
can  have  no  more  power  there  to  make  the  artificial  being  act, 
than  other  persons  not  named  or  associated  as  corporators.  Any 
attempt  to  exercise  such  a  faculty  there,  is  merely  an  usurpa- 
tion of  authority  by  persons  destitute  of  it,  and  acting  without 
any  legal  capacity  to  act  in  that  manner.  It  follows  that  all 
votes  and  proceedings  of  persons  professing  to  act  in  the  ca- 
pacity of  corporators,  when  assembled  without  the  bounds  of 
the  sovereignty  granting  the  charter,  are  wholly  void.  *  *  « 
If  the  artificial  being  *  *  *  may  be  considered  as  having 
existence  and  active  life  in  this  state,  by  proof  of  its  acts  within 
her  limits,  it  will  be  still  true  that  it  cannot  have  existence 
without  her  limits,  and  of  course  cannot  make  choice  of  any 
officers  or  agents  there.  It  may  maintain  a  suit  without  those 
limits,  but  that  does  not  imply  its  existence  or  presence  there. 
It  may  also  contract  without  those  limits.  Being  within  them, 
it  may,  acting  per  se,  by  vote  transmitted  elsewhere,  propose  a 
contract  or  accept  one  previously  offered.  And  it  may,  by  an 
agent  or  agents  duly  constituted,  act  and  contract  beyond  those 
limits.  But  it  can  neither  exist,  nor  act  per  se  without  them, 
except  by  the  assistance  of  its  officers  or  agents  duly  elected 
or  appointed  within  them."*"^ 

In  principle,  this  doctrine  is  sound,  but  it  has  not  been  fol- 
lowed to  the  full  extent  in  all  jurisdictions.  On  the  contrary, 
some  courts  have  held  that  where  a  corporation  has  been  or- 

.102  Miller  V.   Ewer,   27  Me.   509,   46  Am.  Dec.  619. 
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ganized  within  the  state,  so  as  to  acquire  a  valid  corporate 
existence,  and  the  stockholders  or  members  of  the  corporation 
afterwards  meet  in  another  state  and  elect  officers,  their  pro- 
ceedings are  not  absolutely  void,  but  the  officers,  if  they  act  as 
such,  are  at  least  officers  de  facto,  and  their  authority  to  act 
on  behalf  of  the  corporation  cannot  be  collaterally  attacked.^"-^ 

It  has  also  been  held  that,  in  the  absence  of  an  express  char- 
ter or  statutory  provision  to  the  contrary,  if  all  the  stock- 
holders of  a  corporation  are  present  and  take  part,  in  person 
or  by  proxy,  at  a  meeting  held  without  the  limits  of  the  state, 
they  and  the  corporation  will  be  estopped  to  deny  the  validity 
of  their  proceedings,  and  that,  if  all  are  not  present,  those  who 
are  present  and  take  part  will  be  estopped.^"*  But  there  can 
be  no  estoppel  against  those  who  do  not  take  part  or  acqui- 
esce in  the  proceedings.^"® 

If  the  general  law  or  the  charter  or  by-laws  of  a  corporation 
expressly  provide  that  corporate  meetings  shall  be  held  within 
the  state, 'a  meeting  held  in  another  state  is  a  nullity  as  against 
stockholders  who  do  not  participate  or  consent.^"® 

The  legislature  may  no  doubt  expressly  authorize  the  hold- 
ing of  corporate  meetings  beyond  the  limits  of  the  state,  or, 
except  as  against  stockholders  who  were  not  present,  and  whose 
rights  would  be  violated,  validate  proceedings  taken  at  such 
a  meeting.**'' 

(e)  Corporations  under  the  laws  of  several  states. — ^When  cor- 
porations existing  under  the  laws  of  different  states  are  con- 

303  Ohio  &  Mississippi  R.  Co.  v.  sos  Ormsby  v.  Vermont  Copper 
McPherson,  35  Mo.  13,  86  Am.  Dec.  Mining  Co.,  56  N.  Y.  623;  Hiiles  v. 
128.    And  see  Humptireys  v.  Moo-   Parrish,  14  N.  J.  Eq.  380. 

ney,  5  Colo.  282;  Wright  v.  Lee,  2  sos  Hodgson  v.  Duluth,  Huron  & 

S.  D.  596.  D.  R.  Co.,  46  Minn.  454. 

304  Handley  v.  Stutz,  139  U.  S.  sot  Graham  v.  Boston,  Hartford 
417,  1  Cum.  Cas.  855;  Heath  v.  &  B.  R.  Co.,  118  U.  S.  161. 
Sllverthorn  Lead  Mining  &  Smelt-  A  general  clause  in  a  charter  or 
ing  Co.,  39  Wis.  146.  See,  also,  general  law  authorizing  the  direct- 
Missouri  Lead  Mining  &  Smelting  ors  to  call  a  meeting  of  stockhold- 
Co.,  114  Mo.  218,  35  Am.  St.  Rep.  ers  at  such  place  as  they  think 
746.  But  see  Franco-Texan  Land  proper  would  not  authorize  a  meet- 
Co.  V.  Laigle,  59  Tex.  339,  and  oth-  ing  in  another  state.  Miller  v. 
er  cases  cited  in  note  301,  supra.  Ewer,  27  Me.  509.  46  Am.  Dec.  619. 
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solidated,  or  a  corporation  of  one  state  is  also  created  a  cor- 
poration under  the  laws  of  other  states,  it  has  a  legal  domicile 
and  existence  in  each  state,  and  corporate  meetings  may  be  held 
and  business  transacted  by  the  stockholders  in  either  state,  so 
as  to  bind  the  corporation  and  its  property  everywhere,  with- 
out a  repetition  of  the  meeting  and  proceedings  in  the  other 
states.^"* 

§  649.    Condact  of  corporate  meetings  and  elections. 

(a)  In  general. — The  mlbde  of  conducting  corporate  elections 
may  be  regulated  by  by-laws,  if  they  are  reasonable  and  not  in- 
consistent with  the  charter.**"  Regulations  are  sometimes  to  be 
found  in  charters  or  in  the  general  statutes.  Aside  from  ex- 
press regulations,  all  that  is  necessary  is  that  the  meeting  shall 
be  conducted  by  the  proper  persons,  with  fairness  and  good 
faith  towards  all  who  are  entitled  to  take  part,  and  in  such 
a  way  as  to  enable  them  to  express  their  vote  upon  questions 
coming  before  the  meeting.*^"  In  order  that  the  members  may 
be  held  to  have  assented  to  any  particular  matter,  so  as  to  bind 
the  corporation,  their  assent  must  have  been  in  some  way  ex- 
pressed.*^^ If  a  meeting  is  held  or  conducted  fraudulently 
or  unfairly,  even  though  a  majority  of  the  stockholders  or 
members  may  express  their  assent,  it  will  be  illegal,  and  a 

308  Graham  v.   Boston,   Hartford  Y.)   344,  38  How.  Pr.  228;   Philips 
&  E.  R.  Co.,  118  U.   S.  161;   Cov-  v.  Wickham,  1  Paige  (N.  Y.)  590. 
ington  &  Cincinnati  Bridge  Co.  v.        The   chairman   may   stop   a   de- 
Mayer,  31  Ohio  St.  317.  bate  after  the  proposed  resolution 

309  Com.  V.  Woelper,  3  Serg.  &  has  been  reasonably  discussed. 
R.  (Pa.)  29,  8  Am.  Dec.  628;  Juker  -wall  v.  London  &  Northern  Assets 
V.  Com.,  20  Pa.  St.   484;   Kearney  Corp.  [1898]  2  Ch.  469. 

l\^f''r7ndi\<,^mVc^V  ^-^Z  Where,  at  a  meeting  of  stock- 

p'  kls'^S^S "t  ''  "'   '''■     "'"  ^°l?.-«'    ->T   -   P-«on   of   them 

The  rules  of  Cushing's   Manual  Participated  in  an  election  and  the 

will   govern  debates   at  corporate  P'f'j^rLi  nn'"^?.?'/''?*'  ^'%''°^ 

meetings  if  adopted  by  the  by  laws,  ^^^^"^l'  f  l^lf '"' ,f ''^  ^''°  ^^'^^ 

People    v.  American    Institute    of  P°/«   ^^,?  .'^^f  f '   ^^'^  ,1°   .P«'^°'i 

New   York    44  How    Pr     (N    Y )  ^^°  Participated  was  authorized  to 

468  receive  the  ballots  and  declare  the 

siosee  Fox  v.  AUensville,  C.  S.  &  '■^^""'  it- was  held  that  there  was 

V.  Turnpike  Co.,  46  Ind.  31;  In  re  ""r'^i^rflT^'^^i*]?"'     ^*^*^   ^^   ^®"'" 

Mohawk  &  Hudson  R.  Co.,  19  Wend.  ^^'^'  ^"  ^®"^-  ^*^- 

(N.  Y.)   135;   People  v.  Albany  &  3ii  Landers  v.   Prank  Street  M. 

Susquehanna  R.  Co.,  55  Barb.  CN.  E.  Church,  114  N.  Y.  626. 
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court  of  equity  will  set  the  proceedings  aside  at  the  suit  of  in- 
jured stockholders  or  inembers.*^^ 

It  is  always  safer,  of  course,  in  holding  a  corporate  meeting, 
to  comply  strictly  with  all  provisions  in  the  statutes,  charter, 
and  by-laws,  for  they  may  be  such  that  a  failure  to  comply 
therewith  mil  render  the  proceedings  void  or  voidable.  But 
this  is  not  always  the  result  of  a  noncompliance  with  such  pro- 
visions. It  is  a  general  rule  that  mere  irregularities  will  not 
render  the  proceedings  invalid,  if  the  suhstantial  rights  of 
stocMiolders  or  members  are  not  affected.'^^  And  the  validity 
of  the  proceedings  is  not  affected  by  failure  to  comply  with  pro- 
visions which  are  merely  directory.*^* 

The  proceedings  at  a  meeting  are  not  invalid  by  reason  of 
the  presence  of  persons  not  stockholders  or  members,  unless 
it  is  shown  that  they  voted,  and  that  their  votes  were  necessary 
to  carry  the  resolution  complained  of  .*^® 

(b)  Chairman,  moderator,  inspectors,  etc. — ^The  chairman, 
moderator,  inspectors,  clerks,  etc.,  should  be  chosen  in  the  mode, 
if  any,  provided  in  the  charter  or  by-laws,  and  must  have  the 

312  People  V.  Albany  &  Susque-  Eq.  68;  People  v.  Albany  &  Sus- 
hanna  R.  Co.,  55  Barb.  (N.  Y.)  344,  quehanna  R.  Co.,  55  Barb.  (N.  Y.) 
38  How.  Pr.  228;  Johnston  v.  344,  38  How.  Pr.  (N.  Y.)  228;  War- 
Jones,  23  N.  J.  Eq.  216;  State  v.  dens  of  Christ  Church  v.  Pope,  8 
Smith,  15  Or.  98;  Com.  v.  Patter-  Gray  (Mass.)  140;  State  v.  Smith, 
son,  158  Pa.  St.  476.  15  Or.  98. 

Where  part  of  the  stockholders  si4  Downing   v.   Potts,   23   N.   J. 

at  a  meeting  withdrew  on  the  pre-  Law,  66. 

text  of  escaping  disorder,  but  in  A  statutory  provision  that  a  list 
reality  to  carry  out  a  preconceived  of  stockholders  shall  be  made  out 
scheme  to  organize  tne  meeting  in  ten  days  before  an  election  is 
their  own  interest,  the  call  to  with-  merely  directory,  and  noncompli- 
draw  being,  not  to  those  desiring  ance  therewith  does  not  of  itself 
an  orderly  meeting,  but  to  those  avoid  an  election.  Downing  v. 
of  their  party,  it  was  held  that  Potts,  23  N.  J.  Law,  66. 
the  meeting  of  the  seceders  was  The  fact  that  the  list  of  stock- 
illegal,  and  its  defects  of  organ-  holders  exhibited  and  acted  upon 
ization  were  not  cured  by  .\  subse-  was  not  a  true  list  does  not  ren- 
quent  invitation  to  the  others  to  der  an  election  invalid,  even  though 
come  over  and  vote.  Com.  v.  Pat-  this  may  have  been  known  by  the 
terson,  158  Pa.  St.  476.  parties  who  exhibited  it.  John- 
sis  In  re  Mohawk  &  Hudson  R.  ston  v.  Jones,  23  N.  J.  Eq.  216. 
Co.,  19  Wend.  (N.  Y.)  135;  Hard-  3i5  Madison  Avenue  Baptist 
enburgh  v.  Farmers'  &  Mechanics'  Church  v.  Baptist  Church  in  Olive 
Bank  of  New  Brunswick,  3  N.  J.  Street,  5  Rob.  (N.  Y.)  649. 
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qualifications,  if  any,  therein  prescribed.^^®  But  they  need 
not  be  stockholders  or  members  unless  this  is  expressly  re- 
quired.^ ^'^  And  even  when  they  are  required  to  be  stockhold- 
ers, and  one  who  is  not  a  stockholder  is  appointed  or  chosen 
and  acts,  the  proceedings  are  not  for  that  reason  void.^^^  The 
fact  that  one  of  the  inspectors  was  a  candidate  for  ofiice  does 
not  render  an  election  void,  or  even  voidable,*^®  imless  he  acts 
fraudulently  or  illegally.^  ^^  ISTor  is  an  election  invalid  because 
the  inspectors  were  not  sworn  in  the  form  prescribed  by  the 
charter  or  by-laws,  or  failed  to  subscribe  the  oath.^^* 

In  the  absence  of  express  provision  to  the  contrary,  the  power 
to  appoint  inspectors  of  elections  is  in  the  stockholders  or 
members,  and  not  in  the  directors  or  other  officers.^^^  A  by- 
law may  vest  the  power  in  the  president.^^^ 

(c)  Business  which  may  he  transacted. — ^At  a  general  or  stated 
corporate  meeting,  the  stockholders  or  members  may  transact 
any  ordinary  business  which  may  be  brought  before  the  meet- 
sis  People  V.  Peck,  11  Wend.  (N.  Inspectors  have  no  power  to 
Y.)  604,  27  Am.  Dec.  104;  In  re  pass  upon  the  eligibility  of  per- 
Lighthall  Mfg.  Co.,  47  Hun  (N.  Y.)  sons  for  whom  it  is  proposed  to 
258 ;  State  v.  Pettineli,  10  Nev.  141.  cast  votes.  In  re  St.  Lawrence 
If  a  person  assumes  to  act  as  Steamboat  Co.,  44  N.  J.  Law,  529. 
chairman,  and  the  stockholders  si?  Stebbins  v.  Merritt,  10  Cush. 
acquiesce,  it  is  sufficient.  A  formal  (Mass.)  27;  People  v.  Albany  & 
election  or  appointment  is  not  nee-  Susquehanna  R.  Co.,  55  Barb.  (N. 
essary.  In  re  Argus  Printing  Co.,  Y.)  344,  38  How.  Pr.  228. 
1  N.  D.  434.  318  People  v.  Albany  &  Susque- 

A  request  by  the  president  of  an  hanna  R.  Co.,  55  Barb.  (N.  Y.)  344, 
individual  to  call  a  meeting  to  or-  38  How.  Pr.  228;  Com.  v.  Woelper, 
der,  and  to  act  for  him  in  his  ab-  3  Serg.  &  R.  (Pa.)  29,  8  Am.  Dec. 
sence,   is    sufficient   authority   for    628. 

such  person  to  act  in  his  place.        319  Ex   parte   Willcocks    7   Cow 
People  V.  Albany  &  Susquehanna    (n.  y.)  402,  17  Am.  Dec.  525 

How°Prl28^"''-    ^''-  ^-^   '''■  ''       -"Dickson     v.     McMurray,  28 

How.  Pr.  228.  Grant's  Ch.   (Can.)   533. 

As  to  inspectors  generally,  see       .„  t„  _    at„i, 1    t  tt  j  x. 

In  re  Excelsior  Firl  Ins.  Co.,   16  p^"..^?  w.n^    m  V.  f^^^^T  ^■ 

Abb    Pr    fN    Y)   8-  PeoDle  v    Al-  ^°-'  ^^  Wend.   (N.  Y.)  135;   In  re 

Moy   &    Susq^hannri'd;  I5  ?,^?S^T  rN  T/fi^'.^'r'  '°^.''°,- 

Barb.  (N.  Y.)  344,  38  How.  Pr.  228;  ^  "^f^^  ^^  \^  ef;  ^P ^^^heel- 

In  re  Lighthall  Mfg.  Co.,  47  Hun  ^^'  ^  ^^°-  ^-  ^^■^■'  N.  Y.)  3bl. 

(N.  Y.)  258;  State  v.  Merchant,  37  '22  state  v.   Merchant,  37   Ohio 

Ohio  St.  251;  Com.  v.  Woelper,  3  St.  251. 

Serg.  &  R.   (Pa.)   29,  8  Am.  Dec.  323  Com.  v.  Woelper,  3  Serg.  & 

628.  R.  (Pa.)  29,  8  Am.  Dec.  628. 
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ing,®^*  but  it  cannot  transact  extraordinary  or  unusual  business 
unless  notice  thereof  has  been  given  to  all  the  stockholders  or 
members.^^^  And  at  a  special  meeting,  no  business  at  all  can 
be  transacted  except  that  specified  in  the  notice.^**  Of  course, 
if  all  persons  who  are  entitled  to  vote  are  present  and  do  not 
object,  any  business  may  be  transacted,  in  the  absence  of  express 
charter  or  statutory  restrictions,  vyhether  included  in  the  notice 
or  not.*^^  The  general  law,  charter,  or  by-laws  sometimes 
contain  express  provisions  as  to  the  business  which-  may  be 
transacted  at  particular  meetings.^^® 


32*  Warner  v.  Mower,  11  Vt.  385; 
Atlantic  De  Laine  Co.  v.  Mason,  5 
R.  I.  463;  and  other  cases  cited 
ante,  §  647,  note  275. 

326  Ante,  §  647,  note  276. 

Under  a  statute  or  charter  pro- 
viding that  by-laws  shall  be  altered 
only  by  a  general  meeting  con- 
vened by  public  notice,  as  in  the 
case  of  an  election  of  directors, 
and  that  the  president,  when  re- 
quired by  twenty  members,  shall 
call  the  general  meeting  by  giving 
notice  as  in  case  of  an  election  of 
directors,  for  the  transaction  of 
such  business  as  may  be  specified 
in  such  notice,  by-laws  cannot  be 
changed  at  an  annual  meeting 
where  notice  is  only  given  of  an 
election  of  directors.  Mutual  Fire 
Ins.  Co.,  V.  Parquhar,  86  Md.  668. 

Under  a  statute  permitting  in- 
crease of  the  capital  stock  of  a 
corporation  "at  any  meeting  called 
for  the  purpose,"  an  increase  of 
stock  cannot  be  voted  at  an  annual 
meeting,  where  the  notice  merely 
recites  that  it  is  to  be  held  to  act 
on  the  report  of  the  directors,  "and 
to  transact  any  other  business 
that  may  be  brought  before  the 
meeting."  And  it  can  make  no 
difference  that  a  by-law  provides 
that  "any  business  within  '  pow- 
er of  the  corporation  may  be  trans- 
acted at  annual  meetings,  although 
the  subject  thereof  is  not  specified 
in  the  notice,"  for  the  by-law  is 
inconsistent  with  the  statute. 
Jones  V.   Concord   &   Montreal   R. 


Co.,  67  N.  H.  119,  67  N.  H.  234,  68 
Am.  St.  Rep.  650. 

326  Warner  v.  Mower,  11  Vt.  385; 
Atlantic  De  Laine  Co.  v.  Mason, 
5  R.  I.  463;  People's  Mutual  Ins. 
Co.  V.  Westcott,  14  Gray  (Mass.) 
440;  and  other  cases  cited  ante, 
647,  note  274. 

Where  the  directors  of  a  corpo- 
ration are  personally  interesiea  in 
a  proposed  scheme  for  its  recon- 
struction, and  are  to  be  remuner- 
ated by  means  of  a  call,  on  shares, 
the  notice  convening  the  meeting 
to  pass  the  resolution  adopting  the 
scheme  must  disclose  such  inter- 
est, or  the  resolution,  if  adopted, 
may  be  attacked  by  absent  stock- 
holders. Tiessen  v.  Henderson 
[1899]   1  Ch.  861. 

An  amendment  altering  the 
terms  of  a  resolution  cannot  be 
moved  at  a  second  meeting  called 
simply  for  the  purpose  of  con- 
firming or  rejecting  the  resolution. 
Wall  V.  London  &  Northern  Assets 
Corp.  [1898]   2  Ch.  469. 

Transactions  at  a  meeting  which 
are  within  the  purposes  specified 
in  the  notice  are  not  invalid  be- 
cause of  other  transactions  not 
within  such  purposes,  but  the  lat- 
ter only  are  invalid.  In  re  British 
Sugar  Refining  Co.,  26  L.  J.  Ch. 
369,  3  Kay  &  J.  408. 

327  Rex  V.  Theodorick,  8  East, 
543. 

328  Where  the  by-laws  of  a  cor- 
poration require  it  to  hold  regular 
meetings,  at  each  of  which  a  par- 
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(d)  Voting,  count  of  vote,  and  announcement  of  result. — The 

method  of  voting  may  be  prescribed  by  the  charter  or  by-laws, 
and  stockholders  have  a  right  to  insist  that  the  provisions  in 
this  respect  shall  be  followed.*^®  In  the  absence  of  mandatory 
provision  to  the  contrary  in  the  charter  or  by-laws,  the  voting 
at  a  corporate  meeting  may  be  either  by  ballot,  or  viva  voce,  or 
by  a  show  of  hands.  And  even  when  the  charter  or  by-laws  pro- 
vide for  voting  by  ballot,  a  vote  taken  in  either  of  the  other 
modes  is  valid  if  no  one  objects.^*" 

Ballots  need  not  be  in  any  particular  form,  unless  required 
by  the  charter  or  by-laws;  but  a  ballot  must  be  rejected  if  it 
is  too  uncertain  to  show  for  whom  it  was  intended.^*^ 

An  election  is  not  void  or  voidable  because  the  polls  were  kept 
open  and  votes  received  after  the  time  fixed  for  closing  them 
in  the  charter,  by-laws  or  notice.*^^    Nor  is  an  election  invalid 


ticular  kind  of  business  is  to  be 
transacted,  it  cannot,  at  a  regular 
meeting,  transact  any  business  not 
specified  in  its  by-laws  to  be  trans- 
acted at  such  meeting,  unless  at 
the  regular- meeting  at  which  such 
business  was  required  to  be  trans- 
acted the  majority  of  the  members 
have  voted  to  postpone  it  until  the 
meeting  in  question.  Weatherly 
V.  Medical  &  Surgical  Society  of 
Montgomery  Co.,  76  Ala.  567. 

For  other  cases,  see  Evans  v. 
Boston  Heating  Co.,  157  Mass.  37; 
Beecher  v.  Marquette  &  Pacific 
Rolling  Mill  Co.,  45  Mich.  103;  At- 
lantic De  Laine  Co.  v.  Mason,  5 
R.  I.  463. 

A  charter  provision  that  the 
president  shall  annually  give  no- 
tice of  the  election  to  be  held  on  a 
day  specified  in  the  charter  for 
directors  does  not  prevent  the 
meeting  then  held  from  being 
made,  by  by-law  or  custom,  an  oc- 
casion for  the  transaction  of  other 
business.  Mutual  Fire  Ins.  Co.  v. 
Farquhar,  86  Md.  668. 

329  Though  the  person  calling  a 
meeting  to  order  refuses  to  put  to 
the  meeting,  for  vote  by  the  head, 
a  motion  naming  a  certain  person 


for  chairman,  another  stockholder 
has  no  right  to  put  such  motion, 
and  proceed  to  a  separate  organi- 
zation of  a  body  of  the  stockhold- 
ers, where  a  by-law  provides  for 
voting  by  stock.  Procter  Coal  Co. 
v.  Finley,  98  Ky.  405. 

330  Christ  Church  v.  Pope,  8 
Gray  (Mass.)  140;  San  Joaquin 
Land  &  Water  Co.  v.  Beecher,  101 
Cal.  70. 

In.  Re  Cedar  Grove  Cemetery 
Co.,  61  N.  J.  Law,  422,  it  was  held 
that  where,  at  the  time  and  place 
appointed  for  an  election  of  di- 
rectors, the  stockholders  assem- 
bled in  two  bodies,  and  cast  their 
ballots  at  separate  polls,  the  court, 
in  ascertaining  the  result  of  the 
election,  might  consider  the  bal- 
lots cast  at  both  polls. 

331  People  v.  Pangburn,  3  App. 
Div.  (N.  Y.)  456  (where  the  name 
of  both  candidates,  one  printed 
and  the  other  written,  was  on  a 
ballot,  the  voter  having  failed  to 
erase  the  name  printed). 

332  In  re  Mohawk  &  Hudson  R. 
Co.,  19  Wend.  (N.  Y.)  135;  People 
V.  Albany  &  Susquehanna  R.  Co., 
55  Barb.  (N.  Y.)  344,  38  How.  Pr. 
228;    Rudolph  v.   Southern  Bene- 
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because  the  polls,  after  having  been  closed,  were  opened  to  re- 
ceive additional  votes.^^^  But  after  the  votes  have  been 
counted,  and  the  result  announced,  the  polls  cannot  be  reopened 
and  additional  votes  received.^** 

A  stockholder  or  member  may  change  his  vote  at  any  time 
before  the  result  is  finally  announced.^*^ 

After  the  inspectors  have  received  an  unchallenged  vote,  they 
cannot  reject  it  in  the  count  on  the  ground  of  illegality.^^® 

If  an  election  is  otherwise  valid,  its  validity,  is  not  in  any 
way  affected  by  the  fraud  or  illegal  conduct  of  the  presiding 
officer  in  counting  the  ballots  and  declaring  the  result.^^^ 

The  right  of  particular  persons  to  vote  at  corporate  meet- 
ings, the  number  of  votes,  and  the  right  to  vote  by  proxy,  arc 
considered  in  subsequent  sections.^^^ 

(e)  Separate  elections  by  rival  factions. — ^If  there  are  rival  fac- 
tions at  a  corporate  meeting,  one  cannot  withdraw  and  hold 
a  valid  meeting  elsewhere.^^*  Where  two  rival  factions  each 
assume  to  organize  the  meeting,  and  rival  chairmen  are  elected, 
the  first  regular  and  formal  proceeding  for  organization  will 
be  recognized  by  the  courts  as  valid.  The  redress  of  any  per- 
son aggrieved  by  such  organization  is  to  be  sought  through  the 
courts,  and  not  by  disorder  in  attempting  to  carry  on  two  elec- 
tions at  once,  and  those  who  participate  in  such  a  course,  re- 
fusing to  participate  in  the  regular  election,  cannot  have  it  set 

ficlal  League,  23  Abb.  N.  C.   (N.  sists    on    eovmting    certain   votes 

Y.)  199.  which,  should  not  be  counted,  an- 

333  Hardenburgh  v.  Farmers'  &  nounces  the  result  otherwise  than 
Mechanics'  Bank  of  New  Bruns-  it  really  is,  and  issues  certiflcatss 
wick,  3  N.  J.  Eq.  68.  of  election  to  those  not  entitled  to 

334  Forsyth  v.  Brown,  2  Pa.  Dist.  them,  and  declares  the  meeting  ad- 
Ct.  R.  765,  33  Wkly.  Notes  Gas.  72.  journed,  although  a  majority  vote 

335  state  v.  McGann,  64  Mo.  App.  against  the  adjournment,  in  no 
225.  way   affects  the  title  to  office  of 

330  Hartt  v.  Harvey,  32  Barb.  (N.  those    in    fact    elected.     State    v. 

Y.)   55,  19  How.  Pr.  245,  10  Abb.  Smith,  15  Or.  98. 

Pr.  321 ;  People  v.  White,  11  Abb.  sss  Post,  §  652  et  seq. 

Pr.  (N.  Y.)  168.  339  In  re  Argus  Printing  Co.,  1 

337  Where,  at  an  election  of  di-  N.  D.  434,  26  Am.  St.  Rep.  639,  12 

rectors,    certain    persons    receive  L.  R.  A.   781;    Jenkins  v.  Baxter, 

the  requisite  number  of  votes,  the  160  Pa,  St.  199.    And  see  Com.  v. 

fact  that  the  presiding  officer  in-  Patterson,  158  Pa.  St  476. 
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aside  on  the  ground  that  it  was  made  by  a  minority.**"  But 
if  part  of  the  stockholders  secede  from  a  meeting,  and  hold 
another  meeting,  and  those  who  remain  do  not  represent  enough 
stock  to  hold  a  meeting  under  the  provisions  of  the  statute  or 
charter,  they  cannot  hold  an  election.  In  such  a  case,  neither 
election  is  valid.^*^ 

(f)  Presumptions. — It  will  always  be  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  that  a  corporate  meeting  was 
regularly  and  fairly  conducted,  and  that  provisions  of  the  stat- 
utes, charter,  or  by-laws  were  complied  with.**^ 

(g)  Quorum. — In  the  case  of  a  select  board,  like  a  board  of 
directors,  a  majority  of  the  members  is  necessary  to  constitute 
a  quorum,  and  a  less  number  cannot  hold  a  meeting  and  transact 
business ;  but  this  rule  does  not  apply  to  a  meeting  of  the  stock- 
holders or  members  of  a  corporation.  In  the  absence  of  express 
provision  to  the  contrary,  any  number  who  may  be  present, 
provided  there  are  at  least  two,  and  assuming  that  notice  of 
the  meeting  has  been  given,  when  necessary,  constitute  a  quo- 
rum for  the  transaction  of  business.***  There  must  be  at  least 
two.*" 

Sometimes,  however,  by  express  provision  of  the  statute, 
charter,  or  by-laws,  a  majority  of  the  members  or  stockholders, 

3io  In  re  Pioneer  Paper  Co.,  36       3*3  Bx  parte  Wiilcocks,  7  Cow. 

How.  Pr.  (N.  Y.)  105.  (N.    Y.)    402,    17    Am.    Dec.    525; 

The  rights  of  duly-elected  di-  Field  v.  Field,  9  "Wend.  (N.  Y.) 
rectors,  whom  the  presiding  officer  395;  Everett  v.  Smith,  22  Minn.  53; 
refuses  to  recognize  as  such,  are  Morrill  v.  Little  Falls  Mfg.  Co.,  53 
not  affected  by  an  irregular  and  Minn.  371;  Madison  Avenue  Bap- 
unofficial  meeting  reorganized  by  tist  Church  v.  Baptist  Church  in 
those  remaining  after  adjourn-  Oliver  Street,  5  Rob.  (N.  Y.)  649; 
ment,  at  which  meeting  they  are  Craig  v.  F^rst  Presbyterian  Church 
declared  elected,  for  their  rights  of  Pittsburgh,  88  Pa.  St.  42,  32 
are  derived  from  the  election  Am.  Rep.  417;  Granger  v.  Grubb, 
alone.    State  v.  Smith,  15  Or.  98.  7  Phila.   (Pa.)   350;   Brown  v.  Pa- 

341  In  re  Argus  Printing  Co.,  1  cific  Mail  Steamship  Co.,  5  Blatchf. 
N.  D.  434,  26  Am.  St.  Rep.  639,  12  525,  Fed.  Cas.  No.  2,025.  Compare 
L.  R.  A.  781.  Regents  of  University  of  Maryland 

342  Blanchard  v.  Dow,  32  Me.  v.  Williams,  9  Gill  &  J.  (Md.)  365, 
557;  Brackett  V.  Persons  Unknown,  31  Am.  Dec.  72. 

53  Me.  228;   McDaniels  v.  Flower 

Brook  Mfg.  Co.,  22  Vt.  274;  Wal-  344  Sharp  v.  Dawes,  2  Q.  B.  Div. 
lace  V.  Inhabitants  of  First  Parish  26;  Sharpe  v.  Dawes,  46  L.  J.  Q. 
in  Townsend,  109  Mass.  263.  B.  Div.  104. 
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or  persons  representing  a  majority  of  the  stock,,  or  sometimes 
more  or  less,  are  necessary  to  constitute  a  quorum  for  the  trans- 
action of  business,  and  less  than  the  required  number  cannot 
hold  a  valid  meeting,  although  they  may  adjourn.**^  Where 
a  certain  number  are  thus  required  to  be  present,  and  proceed- 
ings are  begun  when  a  sufficient  number  are  present,  but  enough 
afterwards  leave,  although  wrongfully,  to  reduce  the  number  be- 
low that  required,  nothing  further  can  be  done.***  The  act 
of  the  stockholders  at  a  meeting  wherein  only  a  minority  of  the 
stock  is  represented  cannot  be  ratified  and  rendered  valid  by  the 
subsequent  assent  of  the  holders  of  a  majority  of  the  stock,  if 
such  assent  is  given  elsewhere  than  at  a  meeting  of  stoekhold' 
ers.s" 

In  the  absence  of  evidence  to  the  contrary,  it  will  be  pre- 
sumed that  a  quorum  was  present.*** 

(h)  Number  necessary  to  decide  or  elect. — When  a  quorum  is 
present  at  a  corporate  meeting,  so  that  it  may  be  held,  the  vote  of 

845  Ellsworth  Woolen  Mfg.  Co.  v.  viding  that  a  quorum  shall  consist 
Faunce,  79  Me.  440;  Weinburgh  v.  of  one-third  of  the  stockholders, 
Union  Street  Railway  Advertising  holding  at  least  one-third  of  the 
Co.,  55  N.  J.  Eq.  640;  Peirce  v.  shares,  does  not  require  that  one- 
New  Orleans  Building  Co.,  9  La.  third  of  the  authorized  shares  of 
397,  29  Am.  Dec.  448;  Franklin  stock  shall  be  represented,  but 
Trust  Co.  V.  Rutherford,  Boiling  only  requires  that  those  present 
Springs  &  Carlstadt  Electric  Co.,  shall  hold  one-third  of  the  shares 
57  N.  J.  Eq.  42 ;  Rutherford,  Boil-  actually  issued.  Castner  v.  Twitch- 
ing Springs  &  Carlstadt  Electric  ell-Champlin  Co.,  91  Me.  524. 
Co.  V.  Franklin  Trust  Co.,  58  N.  J.  When  a  statute,  as  in  New  York, 
Eq.  584.  "  provides  that  directors  shall  be 
Under  by-laws  providing  that  chosen  from  the  stockholders  by 
the  capital  stock  shall  be  a  certain  a  plurality  of  the  votes  of  the 
amount,  divided  into  400  shares  of  stockholders  voting  at  the  election, 
a  certain  amount  each,  and  that  a  by-law  providing  that  a  majority 
"no  business  shall  be  transacted  of  all  the  stock  must  be  repre- 
at  any  meeting  of  the  stockhold-  sented  at  a  meeting  to  constitute 
ers,  unless  a  majority  of  the  stock  a  quorum  does  not  and  cannot  ap- 
is represented,"  it  has  been  held  ply  to  a  meeting  for  the  election 
that  a  majority  of  the  full  author-  of  directors.  In  re  Rapid  liansit 
Ized  number  of  shares  must  be  rep-  Ferry  Co.,  15  App.  Div.  (N.  ■^.) 
resented,  although  all  the  shares  530. 

have    not    been    subscribed    for.  s4e  Ex  parte  Rogers,  7  Cow.  (N. 
Ellsworth    Woolen    Mfg.    Co.    v.  Y.)  526,  530,  note. 
Faunce,  79  Me.  440.  S47  Peirce  v.  New  Orleans  Build- 
in  a  later  case  in  the  same  state  ing  Co..  9  La.  397,  29  Am.  Dec.  448. 
it  has  been  held  that  a  by-law  pro-  348  Citizens'  Mutual  Fire  Ins.  Co. 
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a  majority  of  those  present  is  sufficient  to  elect  directors  or 
other  officers,  or  to  decide  any  question,  unless  there  is  some 
express  provision  to  the  contrary,  although  they  may  not  be  a 
majority  of  all  the  stockholders  or  members,  nor  own  a  majority 
of  the  stock.'*®  By  the  weight  of  authority,  a  majority  of  the 
votes  actually  cast  will  decide,  although  some  of  the  stockhold- 
ers or  members  who  are  present  may  refuse  to  vote,  and  the 
majority  of  the  votes  cast  may  not  be  by  a  majority  of  the 
persons  present  or  stock  represented.*^* 

Sometimes  a  statute,  charter,  or  by-law  requires  a  larger  vote 
than  a  majority  on  a  particular  question,  or  even  a  unanimous 
vote.  A  by-law  or  charter  provision  requiring  the  affirmative 
vote  of  a  majority  of  the  stockholders  at  a  corporate  meeting 
means  a  majority  in  interest.*'^ 

Stock  owned  by  the  corporation  itself  is  not  to  be  counted  as 
part  of  the  stock  in  determining  whether  a  majority  or  other 
required  proportion  of  the  stock  has  been  voted  on  a  question.*^^ 

The  general  doctrine  as  to  the  power  of  a  majority  of  the 
stockholders  or  members  of  a  corporation  to  bind  and  control 
the  minority,  and  the  limitations  upon  their  power,  are  treated 
at  length  in  former  sections.'^' 

(i)  Legal  disability  of  individual  stockholders. — If  the  stock- 
holders of  a  corporation  are  legally  notified  of  a  corporate  meet- 
ing, and  it  is  legally  held  and  conducted,  the  law  looks  upon 

V.  Sortwell,  8  Allen  (Mass.)  217;  Austin  Mining  Co.  v.  Gemmel,  10 

Com.    V.   Woelper,    3    Serg.    &    R.  Ont.  (Can.)  696. 

(Pa.)  29,  8  Am.  Dec.  628.  350  Inhabitants  of  First  Parish  in 

349  State  V.  Chute,  34  Minn.  135;  Sudbury     v.     Stearns,     21     Pick. 

Craig  V.  First  Presbyterian  Church  (Mass.)    148;    State   v.    Chute,    34 

of  Pittsburgh,  88  Pa.  St.  42,  32  Am.  uinn.  135;  Columbia  Bottom  Levee 

Rep.    417;    Granger    v.    Grubb,    7  co.  v.  Meier,  39  Mo.  53. 

Phila.    (Pa.)    350;    Inhabitants    of  But  see,  to  the  contrary.   Com. 

First  Parish  in  Sudbury  v.  Stearns,  y.  Wiekersham,  66  Pa.  St.  134. 

^'^''ti^T■l^tlL'^T"Zt^^^f        '"Weinburgh    v.    Union    Street 
nue    Baptist    Church    v     Baptist    Railway  Advertising  Co..  55  N.  J. 

^xV"?^   ^0°^^"     1^     -i'  T        ^;    Eq.    640.     See.   also    In   re   Argus 
^N.  Y.)   649;   In  re  Rapid  Transit    p:^i^^i       ^       1  jj.  D.  435.  26  Am. 

K^:^^r,^°-J^J'Y?-   ^7-    ^^n     -^  St.  Rep   639. 

^W ;  Columbia  Bottom  Levee  Co.  v. 

Meier.  39  Mo.  53;  Gowen's  Appeal,       =52  Green  v.   Seymour,   3   Sandf. 

10    Wklv.    Notes    Cas.    (Pa.)    85:  Ch.  (N.  Y.)  285. 

Schwartz  v.  State.  61  Ohio  St.  497;        353  Ante.  §  628  et  seq. 


1984  PRIVATE  CORPORATIONS.  §  649k 

tkeir  acts  and  proceedings  as  the  acts  and  proceedings  of  the 
corporation,  and  not  of  the  individual  stockholders,  presuming 
that  tlie  individual  stockholders  are  competent  to  transact  busi- 
ness; and  the  proceedings  will  not  be  rendered  invalid  by  the 
fact  that  one  of  the  stockholders  is  under  a  legal  disability  by 
reason  of  coverture,  infancy,  or  insanity.^®* 

(j)  Reconsideration. — A  vote  or  resolution  of  the  stockholders 
at  a  corporate  meeting  may  be  reconsidered  and  revoked  at  any 
time  before  rights  have  vested  under  or  in  pursuance  of  it.*^^ 

(k)  Adjournment  or  postponement. — In  the  absence  of  provi- 
sions to  the  contrary  in  the  charter,  statutes,  or  by-laws,  the 
stockholders  or  members  at  a  corporate  meeting  may,  by  vote 
of  the  majority,  adjourn  to  another  day,  or  to  a  later  hour  on 
the  same  day,^^^  or  the  chairman  or  inspectors  may  have  dis- 
cretionary power  to  adjourn  from  day  to  day.^^'^  And  the 
stockholders  or  members  present  may  transact,  at  the  adjoiirned 
meeting,  any  business  which  might  have  been  transacted  at 
the  meeting  as  called,  but  no  other  business;*^*  for  "whether 
the  meeting  is  continued  *  *  *  from  day  to  day,  or  from 
time  to  time,  many  days  intervening,  it  is  evident  it  must  be 

351  Stebbins  v.  Merritt,  10  Cush.  ss?  in  re  Chenango  County  Mu- 

(Mass.)  2r.  tual  Ins.  Co.,  19  Wend.  (N.  Y.)  635. 

355  Terry  V.  Eagle  Lock  Co..  47  where  the  charter  of  a  corpora- 
Conn   141  (increase  of  stock),  tion   provided   that   the   chairman 

35a  Penobscot  &  Kennebec  R.  Co.  of   any   meeting   might,   with   the 

V.  Dunn,  39  Me.  587;  State  v.  Cro-  consent  of  the  members  present, 

nan   23  Nev   437;  Warner  v.  Mow-  adjourn  the  meeting  from  time  to 

er,  11  yt.  385.                    ,     „    .    ,  time  and  from  place  to  place,  it 

A  valid  election  is  not  affected  was    held    that   tha   adjournment 

by  the  fact  that  an  adjournment  was  to  be  the  act  of  the  chairman, 

was   taken  m  the   belief  that   no  and  not  that  of  the  meeting,  and 

election  had  been  made,  and  that  that  he  was  not  bound  to  adjourn 

the  person   elected   acquiesced   m  a  meeting  because  a  majority  of 

the       adjournment       Booker      v.  the   members   present   desired  an 

m^^:  1^  Orrat.  (Va.)  303.  adjournment.    Salisbury  Gold  Min- 

That     the     commission'Brs     ap-  i^g   Co.    v.    Hathorn    [1897]    App. 

pointed  by  the  charter  to  receive  Qas.  268. 
subscriptions  and  call   a  meeting 

to  elect  directors  cannot  adjourn  sss  Warner  v.  Mower,  11  Vt.  385 ; 
the  meeting  after  the  corporation  State  v.  Cronan,  23  Nev.  437; 
has  been  organized,  see  Harden-  Smith  v.  Law,  21  N.  Y.  296;  Gran- 
burgh  V.  Farmers'  &  Mechanics'  ger  v.  Grubb,  7  Phila.  (Pa.)  350; 
Bank  of  New  Brunswick,  3  N.  J.  Christopher  v.  Noxon,  4  Ont.  (Can.) 
Eq.  68.  672;  and  other  cases  in  note  356. 
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considered  the  same  meeting,  without  any  l(»s  or  accumula- 
tion of  powers."^** 

ITo  notice  of  the  adjourned  meeting  need  be  given  absent 
stockholders  or  members,  unless  it  is  required  by  the  charter 
or  by-laws.^®**  But  proceedings  at  an  adjourned  meeting  will 
not  be  valid  if  the  adjournment  was  taken  and  the  meeting  held 
fraudulently,  and  in  the  absence  of  stockholders  who  had  no 
notice  of  it,^^-'  or  if  there  was  a  failure  to  give  notice  of  the 
original  meeting,  and  a  notice  was  necessary.^®^ 

The  chairman  or  presiding  officer  of  a  corporate  meeting 
cannot  adjourn  the  same  against  the  will  of  the  stockholders. 
If  he  attempts  to  do  so,  and  refuses  to  preside,  or  to  permit 
the  meeting  to  be  continued  in  the  office  of  the  company,  the 
stockholders  may  adjourn  to  another  room,  and  hold  the  meet- 
ing without  him.^*^ 

3  650.    fiecords  and  minutes  of  meetings. 

The  records  or  minutes  of  a  corporate  meeting,  if  there  are 
any,  are  admissible  in  evidence,  if  properly  authenticated,  but- 
not  otherwise,  to  prove  what  was  done;  and  they  are  the  best 
evidence  thereof,  within  the  rule  excluding  secondary  evidence 
without  an  excuse  for  failure  to  produce  the  best  evidence.^®* 

But  failure  to  make  a  record  of  proceedings  at  the  time  does 

359  Warner  v.  Mower,  11  Vt.  385.    held    that    the    election    at    such 

360  Smith  V.  taw,  21  N.  Y.  296.    meeting     was     invalid.     State     v. 
And  see  Warner  v.  Mower,  11  Vt.    Bonnell,  35  Ohio  St.  10. 

385;  People  v.  Batehelor,  22  N.  Y.  362  United  States  v.  McKelden, 
128;  Western  Improvement  Co.  v.  11  MacArthur  &  M.  (D.  C.)  162. 
Des  Moines  Nat.  Bank,  103  Iowa,  363  State  v.  Cronan,  23  Nev.  437. 
455.  364  Abernethy  v.  Church  of  Puri- 
sfii  Where  no  meeting  was  held  tans  Society,  3  Daly  (N.  Y.)  1; 
at  the  time  fixed  in  the  notice  of  a  Booth  v.  Dexter  Steam  Fire  En- 
meeting,  and  a  meeting  was  held  gine  Co.,  118  Ala.  369;  Harrison  v. 
several  hours  later  by  a  small  Morton,  83  Md.  456;  White  Chim- 
number  of  the  stockholders,  and  ney  &  Stoney  Creek  Turnpike  Road 
an  adjournment  taken  to  the  next  Co.  v.  McMahan  (Ky.)  50  S.  W. 
day,  and  a  meeting  was  then  held  836;  People  v.  Oakland  County 
by  a  minority  of  the  stockholders  Bank,  1  Doug.  (Mich.)  282;  Heint- 
withont  notice  to  the  others,  who  zelman  v.  Druids'  Relief  Ass'n,  38 
were  in  the  vicinity  for  the  pur-  Minn.  138;  Dennis  v.  Joslin  Mfg. 
poses  of  the  meeting,  and  might  Co.,  19  R.  I.  666,  61  Am.  St.  Rep. 
have  been  readily  notified,  it  was  805,  2  Keener's  Cas.  805;  Lloyd  v. 
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not  invalidate  them.^*'  Indeed,  no  record  at  all  need  be  made 
of  the  proceedings  at  a  corporate  meeting,  unless  expressly  re- 
quired, and,  if  there  is  no  record,  they  may  be  proved  by  ^a- 
rol.^^®  Minutes  may  be  prepared  and  signed  at  any  time,  even 
after  the  meeting.^®^ 


Supreme  Lodge,  K.  of  P.,  38  C.  C. 
A.  654,  98  Fed.  66. 

As  to  proof  of  acts  and  votes  at 
directors'  meetings,  see  post,  §  683. 

An  entry  in  the  minutes  of  a 
corporate  meeting,  that  a  certain 
proposition  was  adopted.  Is  prima 
facie  evidence  that  it  received  the 
number  of  votes  necessary  to  le- 
gally adopt  it.  Heintzelman  v. 
Druids'  Relief  Ass'n,  38  Minn.  138. 
Compare  American  Tube  Works  v. 
Boston  Machine  Co.,  139  Mass.  5. 

The  books  of  a  corporation  are 
the  best  evidence  of  its  acts,  but 
not  until  proved  to  be  its  acts. 
Smith  V.  Natchez  Steamboat  Co., 
1  How.  (Miss.)  479. 

The  secretary  of  a  company,  or 
other  person  having  their  custody, 
is  the  proper  person  to  prove  its 
books.  Smith  v.  Natchez  Steam- 
boat Co.,  1  How.  (Miss.)  479. 

Books  claimed  to  be  those  of  a 
corporation  must  be  legally  authen- 
ticated, and  for  this  it  is  not  suffi- 
cient that  such  books  be  shown  to 
be  in  the  handwriting  of  one  who 
appeared  from  the  entries  therein, 
but  in  no  other  way,  to  have  been 
secretary  of  the  corporation.  High- 
land Turnpike  Co.  v.  McKean,  10 
Johns.  (N.  Y.)  154,  6  Am.  Dec.  324. 

A  book  purporting  to  be  pro- 
prietary records  of  a  corporation, 
in  the  handwriting  of  the  clerk, 
found  among  his  papers  after  his 
decease,  and  remaining  ever  since 
in  the  hands  of  his  executor,  is 
sufficiently  authenticated  to  justify 
its  admission  as  evidence,  especial- 
ly where  it  appears  that  there  were 
never  any  other  records  or  clerk. 
Brackett  v.  Persons  Unknown  53 
Me.  228,  87  Am.  Dec.  548. 

A  certificate  of  the  secretary  of  a 
railroad  company  purporting  to 
recite  proceedings  of  a  meeting  of 
stockholders,  which  is  not  shown 


to  come  from  any  book  of  records, 
and  is  contradicted  as  to  its  re- 
cital that  said  secretary  and  a 
large  stockholder,  who  acted  as 
chairman,  were  there,  by  the  testi- 
mony of  said  persons  that  they 
were  not  there,  fails  to  prove  an. 
such  proceedings  by  the  company. 
Brown  v.  Dibble's  Estate,  65  Mich. 
520. 

To  prove  de  facto  corporate  ex- 
istence, oral  testimony  not  purport- 
ing to  give  the  contents  of  corpo- 
rate records,  tending  to  show  that, 
after  an  attempt  to  organize,  the 
association  held  meetings,  adopted 
by-laws,  elected  officers,  who  acted 
as  such,  issued  stock,  and  did  busi- 
ness as  a  corporation,  is  admissible 
without  producing  the  corporate 
records.  Johnson  v.  Okerstrom,  70 
Minn.  303. 

305  Benbow  v.  Cook,  115  N.  C.  324, 
44  Am.  St.  Rep.  454,  and  cases  in 
the  note  following. 

sosHandley  v.  Stutz,  139  XJ.  S. 
217,  1  Cum.  Cas.  855;  McMichael  v. 
Brennan,  31  N.  J.  Eq.  496;  Bank 
of  Kentucky  v.  Schuylkill  Bank,  1 
Pars.  Eq.  Cas.  (Pa.)  180;  Wells  v. 
Rahway  White-Rubber  Co.,  19  N. 
J.  Eq.  402;  Franklin  Trust  Co.  v. 
Rutherford,  B.  S.  &  C.  Electric  Co., 
57  N.  J.  Eq.  42;  Rutherford,  B.  S. 
&  C.  Electric  Co.  v.  Franklin  Trust 
Co.,  58  N.  J.  Eq.  584. 

As  to  parol  proof  of  acts  and 
resolutions  of  directors,  see  post,  § 
683. 

Failure  to  enter  in  the  books  of  a 
corporation,  at  the  time  it  was 
adopted,  a  resolution  Increasing 
the  amount  of  the  capital  stock, 
does  not  affect  the  validity  of  the 
increase,  as  such  corporate  acts 
may  be  proved  as  well  by  parol  as 
by  written  evidence.  Handley  v. 
Stutz.  139  U.  S.  417. 

It  is  otherwise  if  a  record  is  ex- 
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Mistakes  in  the  minutes  of  a  corporate  meeting  may  be  ex- 
plained.^** 

The  minutes  of  a  meeting  containing  the  terms  of  an  agree- 
ment, signed  by  the  chairman,  constitute  a  sufficient  memo- 
randum to  satisfy  the  statute  of  frauds.^*® 

The' effect  of  minutes  and  records  of  directors'  meetings  is 
considered  in  a  subsequent  section.^''" 

§  651.    Jurisdiction  of  the  courts  and  judicial  proceedings  as  to 
meetings,  elections,  and  voting. 

Quo  warranto. — At  common  law,  and  in  some  jurisdictions 
by  statute,  quo  warranto  will  lie  to  determine  the  right  to  a  cor- 
porate office,  where  it  is  claimed  that  the  person  occupying  the 
office  has  not  been  legally  elected. ^''^ 

Mandamus. — And  if  the  validity  of  an  election  has  been  de- 
termined, and  the  right  to  an  office  adjudicated,  or  if  there  is 
no  question  as  to  the  right,  mandamus  will  lie  to  seat  the  per- 
son entitled.^'^- 

Jurisdiction  in  equity — ^Injunction. — By  the  weight  of  author- 
ity, a  court  of  equity  has  no  jurisdiction  to  determine  the 
legality  of  an  election,  and  remove  or  seat  officers,  when  there 

pressly  required.    Where  a  statute  to  appear  on  the  records  of  the  cor- 

provides  that  a  corporation  should  poration,  and  it  does  not  so  appear, 

have  a  clerk,  who  should  be  sworn,  the  remedy  is  to  bring  an  appro- 

and  who  should  record  all  votes  in  priate    proceeding   to    correct   the 

a  book  to  be  kept  for  the  purpose,  records.    Dennis  v.  Joslin  Mfg.  Co., 

it  was  held  that  the  vote  of  a  cor-  supra. 

poration  to  issue  special  stock  was  soi  Miles  v.  Bough,  3  Q.  B.  845,  3 

invalid,   where   the   record   of  the  Gale  &  D.  119;   West  London  Ry. 

meeting  failed  to  show  that  three-  Co.  v.  Bernard,  3  Q.  B.  873,  13  Law 

fourths  of  the  general  stockholders  j.  q.  b.  68;   Benbow  v.  Cook,  115 

voted  for  the  issue,  as  required  by  n.  C.  324,  44  Am.  St.  Rep.  454. 

statute.    American  Tube  Works  y.  3.5  ^^^^^^_  ^^^^  3,.^^^  ^  Ti,g  ^^^ 


V.  Gade,  55  111,  App.  181. 


Boston  Machine  Co.,  139  Mass.  5. 

Compare   Heintzelman    v.    Druids'  ^                   -.t-  ^     ■       ^       ■ 

Relief  Ass'n,  38  Minn.  138.  ''"  ^°'^^^    ""■     Victoria     Graving 

In  a  late  Rhode  Island  case  it  Dock  Co.,  2  Q.  B.  Div.  314,  46  Law 
was  held  that  a  vote  declaring  a  J-  Q-  B.  Div.  219;  Tufts  v.  Ply- 
dividend  must  appear  on  the  books  mouth  Gold  Mining  Co.,  14  Allen 
of  the  company,  and  cannot  be  (Mass.)  407.  And  see  Harden  v. 
proved  by  parol.  Dennis  v.  Joslin  Champlin,  17  R.  I.  423. 
Mfg.  Co.,  19  R.  I.  666,  61  Am.  St.  »■">  Post,  §  683. 
Rep.  805,  2  Keener's  Cas.  1346.  sii  See  post,  §  668(a). 

If  any  corporate  act  is  required  3^2  See  post,  §  668(b). 
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is  an  adequate  remedy  by  quo  warranto;  or  under  a  statute, 
unless  such  jurisdiction  has  been  conferred  by  statute.^^*  A 
court  of  equity,  however,  has  jurisdiction  to  inquire  into  the 
validity  of  an  election,  and  to  declare  it  void,  if  any  special 
grounds  of  equitable  jurisdiction  exist,  as  where  an  injunction 
is  necessary  to  prevent  a  waste  or  misappropriation  of  the  cor- 
porate funds,  or  where  a  fraud  is  being  perpetrated  and  can- 
not be  prevented  except  by  a  court  of  equity,  or  where  an 
accounting  is  proper,  etc.*'^* 

In  some  states  there  are  statutes  expressly  giving  courts  of 
equity  jurisdiction  to  review  and  determine  the  legality  of  a 
corporate  election,  and  grant  appropriate  relief,  and  under  such 
a  statute  they  may  set  aside  an  election  for  fraud,  surprise,  or 
any  other  illegality.*^^ 

The  courts  may  review  the  decision  of  the  chairman,  in- 
spectors, or  judges  of  election,  or  of  the  chairman  of  a  meet- 
ing for  other  purposes,  that  a  particular  officer  has  been  elected, 
or  that  a  resolution  has  been  carried,  etc.^''* 

If  an  election  is  about  to  be  held  illegally  or  fraudulently, 
a  court  of  equity  may  enjoin  the  holding  of  the  same  at  the 
suit  of  a  stockholder.^'^''  And  the  fraudulent  postponing  of 
an  election  by  the  directors  may  be  enjoined.^^® 

A  court  of  equity  may  also  enjoin  a  corporation  from  deny- 
ing the  right  to  vote  to  a  stoclsholder  who  is  entitled  to  vote,^" 

373Neall  v.  Hill,  16  Cal.  145,  76  Barb.  (N.  Y.)  344;  In  re  Argus 
Am.  Dec.  508;  Kean  v.  Union  Wa-  Co.,  138  N.  Y.  557;  State  v.  Fet- 
ter Co.,  52  N.  J.  Bq.  813,  46  Am.  tinell,  10  Nev.  141. 
St.  Rep.  538;  New  England  Mutual  376  Young  v.  South  African  & 
Life  Ins.  Co.  v.  Phillips,  141  Mass.  Australian  E.  &  D.  Syndicate 
535;  and  many  other  cases  cited  [1896]  2  Ch.  Div.  268. 
^°?7i  L?,m^l'  ,.  TA„.=  99  M  T  ^"  Brown  v.  Pacific  Mall  Steam- 
v'nWt  tT^^nd^X^t  P=..^  ship  Co.,  5  Blatchf.  525,  Fed.  Cas. 
A^^l^^t^^i^^  ,i^Sh\9#  A^H  No  2,025;  Archer  v.  American 
f/  J;  s  rIr^^  Water  Works  Co.,  50  N.  J.  Bq.  33; 
see  post,  §  668(c)                 „     ,     ,,  Walker  v.  Devereaux,  4  Paige  (N. 

L.^R.'fr^\\°8;  Cal"onn^rsl:l!  1}J^,  ^^^^^   ^   =— ^-    '' 

R.   20  Bq.   669;    Nathan  v.  Tomp- 

kins,    82    Ala.    437;     Johnston    v.  sts  Elklns  v.  Camden  &  Atlantic 

Jones,  23  N.  J.  Eq.  216;   People  v.  R-  Co.,  36  N.  J.  Eq.  467. 

Albany  &  Susquehanna  R.  Co.,  55  sts  Brown  v.  Pacific  Mail  Steam- 
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or  it  may  enjoin  persons  not  entitled  to  vote,  and  the  corpo- 
ration from  receiving  their  votes.^^" 

A  court  of  equity  may  appoint  a  master  to  supervise  an  elec- 
tion of  directors  of  a  private  corporation,  when  it  appears  that, 
through  fraud,  violence,  or  other  unlawful  conduct  on  the  part 
of  a  portion  of  the  stockholders  or  members,  a  fair  and  honest 
election  cannot  be  held  without  the  court's  interposition.^^-*^ 
But  the  court  will  not  so  act  except  in  a  clear  case,  and  it  will 
not  appoint  a  master  for  such  purpose,  where  it  appears  that 
the  corporation  has  already  appointed  reputable  and  disinter- 
ested judges.^^^ 

One  who  has  been  induced  to  subscribe  for  stock  of  a  cor- 
poration by  the  assurance  of  a  stockholder  that  the  corporation 
would  not  engage  in  a  particular  business  does  not  thereby 
acquire  a  right  to  sue  to  enjoin  such  stockholder  from  voting 
that  the  corporation  engage  in  such  business.^  ^* 

And  a  person  who  is  a  stockholder  in  two  corporations  can- 
not sue  to  enjoin  the  owner  of  a  controlling  interest  in  one  of 

ship  Co.,  5  Blatchf.  525,  Fed.  Cas.  fused,   because  granting  it  might 

No.  2,025.  change  the  result  of  the  election, 

380  Wood      V.      Union       Gospel  and  deprive  those  holding  the  legal 

Church  Building  Ass'n,  63  Wis.  9,  title  to  the  majority  of  the  stock 

Webb    v.    Redgely,    38    Md.    364;  of  the  control  of  its  affairs  without 

Ayer  v.  Seymour,  15  Daly  (N.  Y.)  an     opportunity    for     a     hearing. 

249,   5   N.  Y.  Supp.   650;    Way  v.  Hilles  v.  Parrish,  14  N.  J.  Eq.  380. 

American  Grease  Co.    (N.  J.  Eq.)  ^nd    see   In   re   Rochester    Dls- 

47  Atl.  44;   Reed  v.  Jones,  6  Wis.  trict   Telegraph   Co.,    40   Hun    (N. 

680;  Memphis  &  Charleston  R.  Co.  y.)  172,  where  it  was  said  that  the 

V.  Woods,  88  Ala.  630;   George  v.  practice  of  procuring  an  injunction 

Central  Railroad   &  Banking  Co.,  restraining  a  portion  of  the  stock 

101    Ala.    607;    Clarke    v.    Central  of  a  corporation  from  voting  at  a* 

Railroad  &  Banking  Co.  of  Geor-  stockholders'  meeting  is  not  to  be 

gia    50  Fed.  338,  15  L.  R.  A.  683;  commended,   and  shSuld  be  toler! 

Milbank  V.  New  York,  Lake  Erie  ated   only   when   the   right  to   an 

t  To    Ji?-  ^    ^^Z-  ^'-  ^^-  ^-^  injunction  is  clear.    See.  also,  Reed 

20,  2  Smith's  Cas.  963.  y.  Jones,  6  Wis.  680 
As  to  enjoining  another  corpora-        ,c,-,  m     •  tt    ^ 

tion  from  voting  stock,  see  post,  ^     '  ^™'^   ^-    Hestonville,    M.    & 

§  653(m).  ^-   Passenger  R.   Co.,   149  Pa.   St 

An    injunction    to    restrain    the  '^^'  '-^^  ^-  ^-  ^-  ^^^■ 
holders  of  certain  stock  of  a  cor-       ^^^  Dick  v.  Lehigh  Valley  R.  Co., 

poration  from  voting  at  an   elec-  ■*  Pa-  Dist.  Ct.  R.  56. 
tion  to  be  held  within  three  days       ssa  Converse  v.  Hood    149  Mass 

after  the  filing  of  the  bill  was  re-  471,  4  L.  R.  A.  521. 
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the  corporations  from  voting  at  a  stockholders'  meeting  that 
such  corporation  engage  in  a  certain  business,  on  the  ground 
that  engaging  in  such  business  will  be  an  illegal  interference 
with  the  rights  of  the  other  corporation.^®* 

The  attorney  general  cannot  bring  an  action  to  determine  who 
are  entitled  to  vote  at  stockholders'  meetings  or  elections  of  a 
private  corporation,  where  no  public  interests  are  involved.*®^ 

V.    The  Right  to  Vote/  Agreements  Affecting  Voting  Powee;  lLtE< 
GAL  Voting  ok  Rejection  of  Votes. 

§  652.  In  general. — ^With  respect  to  the  right  to  vote  at  cor 
porate  meetings  and  elections,  the  following  general  rules  ma; 
be  stated: 

(1)  Every  stockholder  or  member  has  a  right  to  vote,  unless 
there  is  some  charter  or  statutory  provision  to  the  contrary,  or 
he  has  surrendered  his  right  by  a  valid  agreement. 

(2)  If  shares  have  been  transferred,  the  right  to  vote  is  in 
the  transferee,  in  the  absence  of  an  agreement  or  a  charter  or 
statutory  provision  to  the  contrary;  but  the  right  to  vote  is  not 
affected  by  a  mere  executory  contract  for  the  sale  of  shares,  or 
conditional  sale,  unless  it  is  so  agreed. 

(3)  The  right  of  stockholders  to  vote  may  be  restricted  by 
provisions  in  the  charter  of  the  corporation,  or  by  a  general  stat- 
ute or  constitutional  provision  in  force  at  the  time  the  corpora- 
tion was  formed,  or  enacted  or  adopted  afterwards,  and  assented 
to  by  all  the  stockholders.  And  in  such  a  case  the  restriction 
cannot  be  evaded  by  a  colorable  transfer. 

(4)  And  the  right  to  vote  m^y  be  surrendered  or  restricted  by 
express  agreement. 

(5)  By-laws  adopted  by  a  majority  of  the  stockholders  may 
regulate  the  right  to  vote,  if  they  are  reasonable,  and  not  in- 
consistent with  the  charter  of  the  corporation,  and  do  not  im- 
pair the  rights  of  dissenting  stockholders;  but  a  by-law  cannot 
deprive  a  stockholder  of  the  right  to  vote  given  him  by  the  char- 
ter or  general  law  without  his  consent. 

38*  Converse  v.  Hood,  149  Mass.  =85  Attorney  General  v.  Albion 
471,  4  L.  R.  A.  521.  Academy   &   Normal   Institute,   52 

Wis.  469. 
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(6)  The  stock  or  transfer  books  are  at  least  prima  facie  evi- 
dence of  who  are  stockholders  and  entitled  to  vote.  In  some 
states,  by  statute,  they  are  conclusive  evidence. 

(7)  If  stock  is  illegally  issued,  and  the  issue  is  void,  the  hold- 
ers canaot  vote,  and,  if  they  do,  their  votes  are  a  nullity. 

(8)  In  the  absence  of  provision  or  agreement  to  the  contrary, 
a  pledgee  of  stock  is  entitled  to  vote  if  the  stock  is  registered  in 
his  name  on  the  books  of  the  corporation,  but  not  otherwise.  In 
some  states,  the  question  is  regulated  by  statute. 

(9)  Persons  holding  stock  as  trustees  have  the  right  to  vote 
the  same. 

(10)  Executors  are  entitled  to  vote  stock  standing  on  the  booke 
in  the  name  of  their  testator. 

(11)  A  bankrupt  is  entitled  to  vote  stock  standing  in  his  name, 
although  the  title  has  vested  in  the  assignee  under  the  bank- 
ruptcy law. 

(12)  Either  member  of  a  partnership,  unless  they  disagree, 
may  vote  stock  standing  in  the  name  of  the  partnership;  and,  on 
the  death  of  a  partner,  the  surviving  partner  has  the  right  to 
vote. 

(13)  Stock  held  by  the  corporation  itself,  or  by  a  trustee  for 
it,  or  its  pledgee,  cannot  be  voted. 

(14)  A  corporation  holding  stock  in  another  corporation  has  a 
right  to  vote  the  same,  unless  the  purchase  or  subscription  was 
ultra  vires,  or,  although  not  ultra  vires,  its  purpose  is  to  con- 
trol the  corporation  in  its  own  interest,  and  in  fraud  of  the  other 
stockholders,  or  unless  the  voting  of  the  same  is  contrary  to 
the  public  policy  of  the  state. 

(15)  Stock  owned  jointly  by  two  or  more  persons,  either  in 
their  own  right,  or  as  executors  or  trustees,  cannot  be  voted  if 
they  disagree. 

(16)  A  stockholder  is  not  precluded  from  voting  by  the  fact 
that  he  has  a  personal  interest  apart  from  his  interest  as  a  stock- 
holder. 

(17)  Bondholders  or  other  creditors  of  the  corporation  may 
be  given  the  right  to  vote,  unless  the  charter  or  a  statute  pro- 
hibits, or  limits  the  right  to  stockholders. 

(18)  At  common  law,  each  stockholder  is  entitled  to  but  one 


1992  PRIVATE  CORPORATIONS.  §  6533 

vote,  however  many  shares  he  may  own;  but  charter  or  statutory 
provisions  or  by-laws  generally  give  the  right  to  vote  once  for 
each  share,  or  for  each  share  up  to  a  certain  limit. 

(19)  The  right  to  cumulate  votes — ^that  is,  the  right  of  a  stock- 
holder, having  a  number  of  votes  equal  to  the  number  of  direct- 
ors to  be  elected,  to  cast  the  whole  number  for  one  director,  or 
to  distribute  them  as  he  may  see  fit — does  not  exist  unless,  as  is 
sometimes  the  case,  it  is  expressly  authorized.  If  this  right  is 
given  by  the  charter,  statute,  or  constitution,  a  stockholder  can- 
not be  deprived  of  it  by  a  by-law  without  his  consent. 

(20)  The  right  to  vote  stock  by  proxy  does  not  exist  at  com- 
mon law,  but  is  generally  given  by  express  charter  or  statutory 
provision,  or  by  by-laws.  A  proxy  to  vote  stock  may  be  revoked 
at  any  time,  unless  coupled  with  an  interest,  although  it  may  be 
in  terms  irrevocable. 

(21)  Voting  trusts  or  agreements  by  which  stockholders  sur- 
render their  voting  power,  and  place  it  irrevocably  in  the  hands 
of  others,  are  contrary  to  public  policy  and  illegal,  if  there  is  no 
consideration  beyond  the  mutual  promises  of  the  parties,  and  the 
voting  power  is  thereby  placed  in  the  hands  of  persons  having 
no  beneficial  interest,  or  if  the  object  is  unlawful.  But  such  agree- 
ments or  trusts  are  legal,  in  the  absence  of  express  prohibition, 
if  they  are  supported  by  a  sufficient  consideration,  and  the  ob- 
ject is  not  unlawful. 

i  653.    Persons  entitled  to  vote. 

(a)  In  general. — ^In  the  abse^nce  of  express  charter  or  stat 
xitory  provision  to  the  contrary,  the  general  rule  is  that  every 
member  of  a  corporation  not  having  a  capital  stock,  and  every 
legal  owner  of  shares  in  a  stock  corporation,  has  a  right  to  be 
present  and  vote  at  all  corporate'  meetings.^*®     And  he  can- 

S88  Pender  v.  Lushington,  6  Ch.  See,  as  to  preferred  stockhold- 

Div.   70,   46  Law  J.  Ch.  Div.  317;  ers,  §  417(g). 

Com.  V.   Dalzell,   152   Pa.   St.   217,  when   each   shareholder   Is   en- 

34  Am.  St.  Rep.  640;   Brewster  v.  titled  to  only  one  vote,  each  voter 

Hartley,  37  Cal.  15,  99  Am.  Dec.  must  be  the  holder  of  at  least  one 

237;  Taylor  v.  Griswold,  14  N.  J.  entire  share  of  stock.     In  re  Provi- 

Law,    222,    27   Am.    Dec.    33;    and  dent   Building   &   Loan  Ass'n,   62 

other  cases  more  specifically  cited  N.  J.  Law,  590. 

in  the  notes  following.  As  to  the  right  to  vote  stock 
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not  be  deprived  of  this  right  by  a  by-law  of  the  corporation 
to  which  he  does  not  assent.^*^  On  the  other  hand,  as  a  gen- 
eral rule,  a  person  who  is  not  a  stockholder  or  member  has  no 
right  to  vote,  and  the  question  is  to  be  determined,  in  the 
absence  of  express  provisions  changing  the  rule,  as  of  the  time 
when  the  election  or  meeting  is  held.^^^ 

In  the  absence  of  express  provision  to  the  contrary,  the  rule 
is  that  the  right  to  vote  shares  of  stock  is  in  the  person  who 
has  the  legal  title,  and  this  is  to  be  determined,  at  least  prima 
facie,  from  the  books  of  the  corporation,  where  the  stock  is 
transferable  on  books.^^^  When  a  person  appears  on  the  books 
as  a  stockholder,  his  vote  cannot  be  rejected  on  the  ground  that 
the  shares  were  transferred  to  him  by  other  shareholders  for 
the  purpose  of  increasing  their  own  voting  power,  or  with  an 
object  alleged  to  be  adverse  to  the  interests  of  the  company, 
or  on  the  ground  that  he  is  not  the  beneficial  owner  of  the 
sharea*®*  A  private  agreement  between  the  holder  of  the 
legal  title  to  shares  and  another  does  not  affect  his  right  to 
vote  as  between  him  and  the  corporation.^^^ 

^A  subscriber  for  stock  has  no  right  to  vote  unless  his  sub- 
scription is  such  as  to  make  him  a  stockholder.     He  cannot  vote 

pending  an  aptiesj  from  a  judg-  after    organization,    it    was    held 

jient   direelitt  £.  corporation  to  that    sliareholders    ■wbai    acquired 

issue    a   certificate    of    stock,    the  their  stock  more  than  a  year  after 

certificate   having   been   executed  the  previous  election,  or  after  or- 

and   deposited  in   court   to   abide  ganization,    were   not   entitled    to 

the  appeal,  see  Durfee  v.  Harper,  vote.    Vandenburgh  v.  Broadway 

22  Mont.  373.  Underground  Connecting  Ry.  Co., 

387  See  infra,  this  section,  (e).  29  Hun  (N.  Y.)  348.    And  see  Peo- 

388  Johnston  v.  Jones,  23  N.  J.  pie  v.  Tibbits,  i  Cow.  (N.  Y.)  358. 
Bq.  216;  Com.  v.  Woodward,  4  389  Pender  v.  Lushington,  6  Ch. 
Phila.  (Pa.)  124;  People  v.  Devin,  DIv.  70,  46  Law  J.  Ch.  Div.  317; 
17  111.  84.  Com.  V.  Dalzell,  152  Pa.  St.  217,  34 

Persons  not  stockholders  on  the  Am.  St.  Rep.  640;  Hoppin  v.  Buf- 

day   of   an   election   cannot  vote,  fum,  9  R.  I.  513,  11  Am.  Rep.  291; 

although    they    may    have    been  In  re  Argus  Printing  Co.,  1  N.  D. 

stockholders  on  the  day  when  the  435,  26  Am.  St.  Rep.  639;  State  v. 

election   should   have   been   held.  Ferris,  42  Conn.  560. 

Johnston  v.   Jones,   23   N.   J.   Eq.  ssopender  v.  Lushington    6  Ch 

216.  Div.  70,  46  Law  J.  Ch.  Div.  317; 

But  where  a  statute  required  di-  In  re  Argus  Printing  Co.,  1  N.  D. 

rectors  to  be  elected  annually,  and  435,  26  Am.  St.  Rep.  639. 

an  election  was  held  more  than  a  391  in  re  Long  Island  R.  Co.,  19 

year  after  a  previous  election,  or  Wend.  (N.  Y.)  37,  32  Am.  Dee.  429. 
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if  the  subscription  is  conditional,  and  the  condition  has  not 
been  performed,  or  if  he  subscribed  as  agent  without  authority, 
and  the  subscription  is  not  binding.^®^ 

^A  certificate  of  stock,  as  we  have  seen,^®^  is  not  necessary 

to  constitute  one  a  stockholder,  and  the  right  of  a  person  who 
owns  stock  to  vote  the  same  is  not  affected  by  the  fact  that  no 
certificate  has  been  issued  to  him,  or,  if  it  has,  by  his  failure 
to  produce  the  same.^®* 

Payment  for  stock  is  not  necessary,  in  the  absence  of  an 

express  provision,  to  make  a  person  a  stockholder,**®  or  to  en- 
title him  to  vote.'*® 

^Nonresident  or  alien  shareholders  or  members  of  a  corpo- 
ration have  the  same  right  to  vote  as  residents  or  citizens,*®^ 
unless  there  is  some  express  valid  charter  or  statutory  provi- 
sion to  the  contrary.*^^ 

(b)  Transfers  and  sales  of  stock  as  affecting  the  right  to  vote. — 
In  the  absence  of  provisions  to  the  contrary,  as  will  presently 
be  explained,  if  stock  has  been  transferred,  the  right  to  vote  the 
same  is  in  the  transferee,  unless  there  is  some  valid  agreement 
to  the  contrary  f^^  and  the  transferrer  is  not  entitled  to  vote.*"* 
Any  transfer  of  stock  that  is  sufficient  to  pass  the  title  is  suffi- 
cient to  entitle  the  transferee  to  vote  the  stock,  unless  some 
specific  mode  of  transfer  is  made  necessary  by  the  charter  or 

392  California     Southern  Hotel   Com.  v.  Woodward,  4  Phila.  (Pa.) 

Co.  V.  Russell,  88  Cal.  277.  124. 

383  Ante,  §  378(b).  The  vote  of  a  transferee  of  stock 
30*  Beckett  v.   Houston,   32   Ind.    cannot  be  rejected  on  the  count 

393_  because  of  the  pendency  of  a  suit 

396  Ante    §§  383    510  between  creditors  of  the  original 
aor.  T-.„-.„^,-„„   „  'r>„t+„     no  -NT     T     holder  of  the  stock  and  the  trans- 

T  =w  ^fi     «»fJo  ,1  11    17  M    t'  feree,  involving  the  validity  of  the 

^ri/!>'Trnn?n  v^tiL    L\^"  transfer,    nor    because    of   an    in- 

ffi^^  wp^rtoirr,  V  iro^^^N  wS^-  junction  sued  out  by  such  credit- 

161;  Henderson  v.  Hogan,  1  Wkly.  ^        ae-ainqt    the    cornor-atinn    and 

Law  Bui.    (Ohio)    227.     See   Price  °^|  trlnsfereflnloS  hTs  exer- 

"■^.°n°'"''-Vrf.-^'L.     o.  c^eTownershTA^'^the^^^^^^^^^ 

397  Com.  V.  Detwiller,  131  Pa.  St.  the  injunction  not  being  intended 
614;  Com  V  Woelper,  3  Serg.  &  ^^  affect  the  right  to  vote  the 
R.  (Pa.)  29,  8  Am.  Dec.  628.  stock.     Com.  v.   Stevens,   168  Pa. 

398  See  infra,  this  section,  (c).  gt.  582. 

899  People  V.  Devin,  17  111.  84;  400  Com.  v.  Woodward,  4  Phila. 
Com.  v.  Stevens,  168  Pa.  St.  582;    (Pa.)  124. 
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by-laws  of  the  corporation  or  a  general  law.*"^  The  effect  of 
the  books  of  a  corporation  as  evidence  of  the  right  to  vote,  and 
of  the  requirement  that  transfers  must  be  registered,  is  con- 
sidered in  a  subsequent  paragraph.*"^ 

Conditional  sales  and  executory  contracts  to  sell. — ^A  con- 
ditional sale  of  stock,  v?ithout  a  transfer  of  title,  does  not  de- 
prive the  seller  of  the  right  to  vote,  or  entitle  the  purchaser  to 
vote,*"^  unless  the  contract  so  provides.*"*  Nor  is  the  right  to 
vote  affected  by  an  executory  contract  to  sell.*"^ 

(c)  Charter  or  statutory  provisions. — ^Where  the  charter  or 
general  law  expressly  declares  who  shall  be  entitled  to  vote,  and 
how  they  shall  be  entitled  to  vote,  or  imposes  other  restrictions, 
its  provisions  are  controlling.*"®  The  charter  or  general  law 
may  exclude  nonresident  stockholders,*"^  or  other  corpora- 
tions,*"* or  may  restrict  the  right  to  vote  to  persons  who  are 
registered  as  stockholders  on  the  books  of  the  corporation,*"®  or 
limit  the  number  of  votes  to  be  cast  by  any  one  stockholder,*-'" 
or  restrict  the  right  to  vote  to  actual  bona  fide  owners  of  stock,*^' 

*oi  People  V.  Devin,  17  111.  84.  4"  Where  the  general  law  pro- 

*02  See  infra,  this  section,  (f).  vided  that  each  stockholder  should 

403  In  re  Argus   Co.,   138   N.   Y.  be  entitled  to  as  many  votes  as 

657.  he  "owns"  shares  of  stock,  it  was 

304  Com.  V.  Patterson,  158  Pa.  St.  held  that  only  owners  of  shares 

«,o.  could  vote,  and  that  a  stockholder 

405  state  V.  McDaniel,  22  Ohio  who  had  transferred  tis  shares 
St.  354.  And  see  In  re  Newcomb,  could  not  vote  them,  even  in  the 
18  N.  Y.  Supp.  16.  presence  and  with  the  consent  of 

406  Brewster  v.  Hartley,  37  Cal.  the  transferee,  and  even  though 
15,  99  Am.  Dec.  237;  People's  they  still  stood  on  the  books  in 
Home  Savings  Bank  v.  Superior  his  name.  Com.  v.  Woodward,  4 
Court,    104   Cal.    649,    43   Am.    St.  Phila.   (Pa.)   124. 

Rep.  147;  State  v.  Hunton,  28  Vt.  If  a  charter  or  general  statute 
594;  Durkee  v.  People,  155  111.  354,  provides  that  only  "bona  fide 
46  Am.  St.  Rep.  340;  Mack  v.  De  stockholders"  whose  names  ap- 
Bardeleben  Coal  &  Iron  Co.,  90  pear  on  the  books  of  the  corpora- 
Ala.  396,  9  L..  R.  A.  650.  tion  shall  be  entitled  to  vote,  per- 

407  state  V.  Hunton,  28  Vt.  594.  sons  in  whose  names  stock  s+ands 

408  See  infra,  this  section,   (m).  on  the  books  cannot  vote,  if  it  ap- 

409  See  infra,  this  section,  (f).  pears  that  the  stock  really  belongs 

410  Mack  V.  De  Bardeleben  Coal  to  others  and  has  been  transferred 
&  Iron  Co.,  90  Ala.  396,  9  L.  R.  A.  by  them  merely  colorably,  and  for 
650;  Campbell  v.  Poultney,  6  Gill  the  purpose  of  avoiding  their  lia- 
&  J.  (Md.)  94,  26  Am.  Dec.  559;  bility  as  stockholders  for  the 
Webb  V.  Ridgely,  38  Md.  364.  See  deb*s  of  the  corporation.  Smith 
post,  §  654.  V.  San  Francisco  &  North  Pacific 
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or  to  persons  who  have  held  stock  for  a  certain  length  of 
time."2 

^Evasion  of  provisions  by  transfers. — ^When  the  charter  or 

a  general  statute  prohibits  voting  by  particular  persons, — as 
nonresidents,  other  corporations,  etc., — or  limits  the  number 
of  votes  to  be  cast  by  any  one  stockholder,  the  prohibition  or 
restriction  cannot  be  evaded  by  a  transfer  of  shares,  where  the 
transfer  is  merely  to  enable  them  to  be  voted  by  the  transferee, 
the  beneficial  ownership  remaining  in  the  transferrer,  and  if 
the  transferees  attempt  to  vote  under  such  circumstances,  and 
the  corporation  vyill  not  exclude  them,  a  stockholder  may  sue 
for  and  obtain  an  injunetion.*^^ 

It  has  been  held  that  an  agreement  to  retransfer  stock  which 
has  been  transferred  for  the  purpose  of  evading  such  statutes 
may  be  enforced.*^* 

(d)  Eestrictions  hy  agreement. — A  stockholder  has  no  right  to 

Ry.  Co.,  115  Cal.  584,  56  Am.  St.  days  before  an  election  cannot  be 

Rep.   119.  allowed    to    vote."    Van   Dyke   v. 

Under  a  statute  providing  tliat  Stout,  8  N.  J.  Bq.  333.    See,  also, 

each  stockholder,  either  in  person  In  re  Leslie,  58  N.  J.  Law,  609; 

or  by  proxy,  should  be  entitled  to  In  re  Vernon,  1  Pennewill  (Del.) 

as  many  votes  as  he  might  "own,"  202;    In  re  Glen  Salt  Co,  17  App. 

or  represent  by  proxy,   shares  of  Div.  (N.  Y.)  234. 

stock,  it  was  held  that  one  who  gee  In  re  Glen  Salt  Co.,  supra, 

"held"  shares  of  stock  was  recog-  as  to  the  effect  of  a  corporation's 

nized  as  a  stockholder,  as  well  as  failure  to  take  from  the  post  of- 

one  who  "owned"  them.    State  v.  gee  a  registered  letter  containing 

Leete,  16  Nev.  242.  a   transfer  of   stock  for   registra- 

A  contract  giving  an  option  to  tion,   which   was   received   at  the 

purchase  stock,  and  a  deposit  of  post  office  in  time  to  have  allowed 

the  stock  subject  to  the  option,  in  the  transfer  to  be  registered. 

whicli  the  seller  retains  the  right  „3  state  v.  Hunton,  28  Vt.  594; 

h'?J°n?  Jl^  HZ't„°vnfp   ..T.T^  Campbell  V.  Poultney   6  Gill  &  J. 

^Z.t  n^nv^^^^i  thJ  l'c^=i1  L^  (Md.)  94,  26  Am.  Dec.  559;  Webb 

hi  7n^,T7nV^fv  xficL  fn^ntl  V.  Ridgeiy,  38   Md.  364;    Mack  v. 

be  lawful  for  any  person  to  vote  j,    Bardeleben  Coal  &  Iron  Co.,  90 

upon  any  stock  where  the  certifi-  »,„   oqr  o  t    tj    a   RKn 

cates  are  not  in  his  possession  or  ^^^-  "^^^^  ^  ^-  "•  ^-  """• 

under  his  control,  or  where  he  has  A  statute  restricting  the  voting 

ceased  to  retain  the  title.     In  re  Power  of  a  stockholder  to  a  cer- 

Newcomb,  18  N.  Y.  Supp.  16.  t^-ii   number  of   shares   does   not 

412  Where  a  statute   limits  the  prevent  a  person  from  voting  as 

right  to   vote   at   an   election   of  proxy  shares  owned  bona  fide  by 

directors    to    stock    held    in    the  ^^^  wife  or  others,  and  also  voting 

stockholder's  name  a  certain  num-  his  own  shares  to  the  full  limit, 

ber  of  days  before  the  election,  a  Conant  v.  Millaudon,  5  La.  Ann. 

stockholder    who    subscribed    less  542. 

than    the    prescribed    number   of  *"  Scott  v.  Scott,  68  N.  H.  7. 
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vote  at  corporate  meetings,  whether  the  stock  is  commoii  or 
preferred,  if  it  is  so  stipulated  "when  the  stock  is  issued,  for 
the  stipulation  is  then  a  term  of  his  contract.*^^  And  even 
after  persons  have  become  stockholders,  they  may  surrender 
or  restrict  their  po"wer  to  vote  by  agreement, — ^by  consenting 
to  by-laws  or  otherwise,*^* — provided  the  agreement  does  not 
violate  any  charter  or  statutory  provision,  and  is  not  contrary 
to  public  policy,  as  will  be  hereafter  explained.'*^'' 

(e)  By-laws  affecting  the  right  to  vote. — ^A  m,ajority  of  the 
stockholders  or  members  of  a  corporation  may  adopt  reasonable 
by-laws,  not  inconsistent  with  the  charter  or  any  statute,  regu- 
lating the  method  of  voting  at  corporate  elections  ;*^*  and  a  by- 
law may  take  away  or  restrict  a  stockholder's  right  to  vote  if 
he  consents  to  it.'*^"  But  it  is  not  within  the  power  of  the 
majority  to  deprive  a  stockholder  or  member,  without  his  con- 
sent, of  the  right  to  vote,  or  the  number  of  votes  which  he 
has  by  virtue  of  the  charter  and  of  his  contract  of  membership, 
or  to  impose  new  qualifications,  or  imreasonable  restrictions 
upon  the  exercise  of  the  right.*^" 

Where  the  charter  or  general  law  prescribes  who  shall  be  en- 
titled to  vote  at  corporate  meetings,  the  right  to  vote  cannot 
be  conferred  upon  others  by  a  by-law  of  the  corporation.*^^ 

(f )  Stock  or  transfer  books  as  evidence — Unregistered  transfers. 
— In  some  jurisdictions  the  transfer  or  other  stock  books  of  a 

*i5  Miller  v.  Ratterman,  47  OMo  Am.  Dec.  628;   Com,  v.  Detwiller, 

St. '141;    Hamlin    v.    Toledo,    St.  13i  Pa.  St.  614. 

Louis  &  K.  C.  R.  Co.,  24  C.  C.  A.  «9  Com.  v.  Detwiller,  131  Pa.  St. 

271,  78  Fed.  664.     And  see  ante,  §  «14. 

417(g).  420  St.   Luke's    Cliurch   v.   Math- 

416  Mobile  &  Ohio  R.  Co.  v.  Nicli-  ews,  4  Desaus.  (S.  C.)   578,  6  Am. 

olas,   98   Ala.    92,   2   Smith's   Cas.  ^ec.  619;  Brewster  v.  Hartley,  37 

1043;    Com.  v.   Detwiller,  131   Pa.  Cal.  15,  99  Am.  Dec.  237;  People's 

St    614  Home   Savings   Bank   v.   Superior 

As  to  the  exclusive  right  of  pre-   g°'^'*',/°*   ^^^   «*»' ^^^   ^'^i  ^\ 

lerred   stockholders   to   vote,   see  ^^i  \^lL^^ll°\7\'^^'^^°^^\V 

a-ntp    S  4l7fp-l  N.  J.  Law,  222,  27  Am.   Dec.  33; 

anie,  s  *^'^S).  Dnrkee  r.  People,  155  111.  riS4,   *6 

4"  See  post,  §  656.  ^m.  St.  Rep.  340;   Loewenthal  v. 

41S  state  V.  Tudor,  5  Day  (0<jim.)  RubTjer  Reclaiming  Co.,  52  N.  J. 

329,   5   Am.   Dec.   162;    Beckett  v.  Eq.  440. 

Houston,    32    Ind.    393 ;    Com.    v.  421  Durkee  t.  People,  155  111.  354, 

Woelper,  3  Serg.  &  R.  (Pa.)  29,  8  48  Am.  St.  Rep.  340. 


1998  PRIVATE  CORPORATIONS.  §  6S3f 

corporation  are,  by  express  statutory  provision,  made  conclusive 
evidence  of  who  are  stockholders  and  entitled  to  vote,  and  the 
inspectors  or  other  officers  have  no  power  to  inquire  further.*^^ 
A  person  appearing  on  the  books  as  a  stockholder  cannot  be  re- 
quired by  the  inspectors  to  make  oath,  in  order  to  determine 
his  qualifications  as  a  voter.*^* 

In  other  jurisdictions,  by  express  provision,  and  even  in  the 
absence  of  such  provision,  where  stock  is  transferable  on  the 
books,  the  books  are  prima  facie  evidence  of  the  right  to  vote.*^* 
The  inspectors  or  other  officers  cannot  be  required  to  decide, 
or  decide,  a  dispute  as  to  title  to  stock.*^® 

In  the  absence  of  a  provision  making  the  books  conclusive 
evidence  of  the  right  to  vote,  they  are  merely  prima  facie  evi- 
dence, and  the  real  owner  of  stock,  if  he  produces  evidence  of 
his  right,  is  entitled  to  vote.*** 

Under  a  statute  requiring  every  voter  at  a  corporate  elee- 

422  People  V.  Tibbits,  4  Cow.  (N.  *23  People  v.  Tibbits,  4  Cow.  (N. 

Y.)  358;  In  re  Long  Island  R.  Co.,  Y.)  358;  People  v.  Kip,  4  Cow.  (N. 

19  Wend.  (N.  Y.)  37,  32  Am.  Dec.  Y.)  382,  note. 

429;    Ex  parte  Willcocks.  7  Cow.  42*  Com.  v.  Dalzell,  152  Pa.  St. 

(N.    Y.)    402,    17    Am.    Dec.    525;  217,  34  Am.  St.  Rep.  640;  Com.  v. 

Downing  v.  Potts,   23  N.  J.  Law.  Patterson,  158  Pa.  St.  476;  State  v. 

66;  In  re  St.  Lawrence  Steamboat  Ferris,   42   Conn.   560;    Hoppin  v. 

Co.,  44  N.  J.  Law,  529;  In  re  Cedar  Buffum,  9  R.  I.  513,  11  Am.  Rep. 

Srove  Cemetery  Co.,  61  N.  J.  Law,  291;   People  v.  Hill,  16  Cal.  113; 

J22;    In  re  Leslie,   58  N.  J.  Law,  Reynolds   v.    Bridenthal,    57   Neb. 

609;   In  re  Argus  Printing  Co.,   1  280;    People  v.   Robinson,   64   Cal. 

N.   D.   435,   26  Am.   St.   Rep.   639;  373. 

Morrill  v.  Little  Palls  Mfg.  Co.,  53  425  Hoppin  v.  BufCum,  9  R.  I.  513, 

Minn.  371,  21  L.  R.  A.  174;   State  11  Am.  Rep.  291. 

V.    Leete,    16   Nev.    242 ;    State   v.  420  Graves    v.    Mono    Lake    Hy- 

Cronan,   23   Nev.    437;    Pender   v.  draullc   Mining   Co.,   81   Cal.   303; 

Lushington,  6  Ch.  Div.  70,  46  Law  Smith  v.   San  Francisco  &  North 

J.  Ch.  Div.  317.  Pacific   Ry.   Co.,   115   Cal.   5K4,   5B 

The  evidence  of  being  a  stock-  Am.  St.  Rep.  119. 
holder,  under  the  New  Jersey  stat-  In  Pennsylvania,  where  the  stat- 
ute, to  be  produced  at  an  election  ute  makes  the  certificate  and 
of  directors,  comprises  the  stock  transfer  books  prima  facie  evi- 
ledger  as  well  as  the  certificate  dence  of  the  right  to  vote,  a  per- 
and  transfer  books,  but  the  ledger  son  who  has  made  an  executory 
is  only  subordinate  to,  and  is  sup-  or  conditional  sale  of  stock,  plac- 
Dorted  by,  the  other  books,  and,  ing  the  same  in  the  hands  of  a 
in  case  of  conflict,  the  transfer  third  person  in  escrow,  and  under 
books  control.  Downing  v.  Potts,  an  agreement  that  the  purchaser 
23  N.  J.  Law,  66.  And  see  In  re  may  vote  the  same,  has  no  right 
Consolidated  Telephone  &  Tele-  to  vote.  Com.  v.  Patterson,  158 
graph  Co.  (N.  J.  Sup.)  43  Atl.  433.  Pa.  St.  476. 
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tion  to  be  a  "bona  fide  stockholder"  having  stock  in  his  name 
on  the  books  of  the  corporation,  but  not  making  the  books  con- 
clusive evidence  of  the  right  to  vote,  persons  who  appear  on 
the  books  as  stockholders  are  not  entitled  to  vote  if  it  is  shown 
that  they  are  not  the  hona  fide  owners,  but  that  the  stock  has 
been  transferred  to  them  by  the  real  owners  merely  to  avoid 
liability  to  creditors  of  the  corporation.*^'' 

When  stock  is  transferable  only  on  the  books  of  the  corpora- 
tion, a  transferee  cannot  vote  stock  until  his  transfer  has  been 
registered.  His  remedy  is  in  equity  to  compel  the  corporation  to 
register  the  transfer,  or  to  compel  the  transferrer  to  give  him 
a  proxy  to  vote,  and  until  this  is  done  he  cannot  vote.*^*  It 
is  otherwise,  however,  where  there  is  no  provision  requiring 
transfers  to  be  made  on  the  books.  In  such  a  case,  a  trans- 
feree, if  he  produces  evidence  of  the  transfer,  is  entitled  to 
vote,  although  the  shares  may  still  stand  on  the  books  in  the 
name  of  the  transferrer.*^* 

Even  when  the  books  are  by  statute  made  conclusive  evidence 
of  the  right  to  vote,  a  person  who  appear^  on  the  books  as  the 
holder  of  stock  is  not  entitled  to  vote  the  same,  where  it  ap- 
pears that  he  holds  the  stock  in  trust  for  the  corporation  itself, 
which  is  the  real  owner.*^** 

An  executor  is  entitled  to  vote  stock  standing  on  the  books 
in  the  name  of  his  testator,  for  in  voting  the  stock  he  repre- 
sents the  testator's  estate.**^ 

(g)  Stock  illegally  issued. — Of  course,  the  holder  of  a  certifi- 
cate of  stock  which  is  void  because  illegally  issued  has  no  right 
to  vote  the  same,  and,  if  he  does  so,  the  vote  is  of  no  effect 
whatever.     This  is  true,  for  example,  where  a  corporation  or 

427  Smith  V.  San  Francisco  &  4so  Ex  parte  Holmes,  5  Cow.  (N. 
North  Pacific  Ry.  Co.,  115  Cal.  584,  Y.)  426.  See  post,  this  section,  (I). 
56  Am.  St.  Rep.  119.  ^si  In  re  Cape  May  &  Delaware 

42sin  re  Argus  Printing  Co..  1  l^J^r^.S^i' ^l  J?:  J-  ^^Z'  ^^' 
N.  D.  435,  26  Am.  St.  Rep.  639;  i^n'^n  ,  .7?  «  ?'  ^^^  ?^^J '^^'?• 
Morrill  V.  Little  Falls  Mfg.  Co.,  53    ^  ^^1-  571;  Schmidt  v.  Mitch.ll 

Minn.  371.-21  L.  R.  A.  174.  L^'r^Nort'll   Shor""  Itate^'n  ^and 

429  People  V.  Devin,  17  111.  84.  Ferry  Co.,  63  Barb.  (N.  Y.)  556. 
And  see  People  v.  Hill,  16  Cal.  113.   And  see  infra,  this  section,  (i). 
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its  directors  undertake  to  increase  the  capital  stock  without  au- 
thority, and  issue  certificates  for  the  additional  stock.*^^ 
When  certificates  of  stock  or  shares  have  been  illegally  issued, 
a  court  of  equity  will,  at  the  suit  of  a  stockholder,  cancel  the 
same,  and  enjoin  the  holders  from  voting  them.*^* 

(h)  Eight  to  vote  as  between  pledgor  and  pledgee. — ^In  the 
absence  of  statutory  provision  to  the  contrary,  when  a  pledgee 
of  shares  appears  on  the  books  of  the  corporation  as  the  abso- 
lute holder  of  the  legal  title,  or,  if  the  pledgor  does  not  claim 
the  right,  even  when  he  appears  thereon  as  the  holder  of  the 
title  as  collateral  security  merely,  he  is  entitled  to  vote  the 
shares.*^*  But  the  pledgor  of  shares  is  entitled  to  vote  them, 
in  the  absence  of  agreement  to  the  contrary,  if  they  remain  in 
his  name  on  the  books,  or,  even  when  they  are  on  the  books 
in  the  name  of  the  pledgee,  if  the  books  are  not  made  con- 
clusive evidence  of  the  right  to  vote.*^® 

Even  when  shares  are  on  the  books  in  the  name  of  the  pledgee, 
he  has  not  the  legal  title,  as  between  himself  and  the  pledgor, 
and  as  between  them  the  right  to  vote  is  in  the  pledgor,  in 

432  Hum'boldt  Driving  Park  Ass'n  stockholder  within  the  meaning  of 
T.  Stevens,  34  Neb.  528,  33  Am.  St.  a  statute  restricting  the  right  to 
Rep.    654.  vote  to  "bona  fide  stockholders." 

433  Wood  V.  Union  Gospel  In  re  Argus  Printing  Co.,  1  N.  D. 
Church  Building  Ass'n,  63  Wis.  9.  435,  26  Am.  St.  Rep.  639. 

One  who  has  participated  in  the  435  Merchants'  Bank  v.  Cook,  4 
issue  of  watered  stock  is  estopped  Pick.  <Mass.)  405;  Bx  parte  Will- 
to  object  that  the  holder  hr.s  no  cocks,  7  Cow.  (N.  T.)  402,  17  Am. 
right  to  vote  the  same.  Wisner  Dec.  525;  In  re  Barker,  6  Wend. 
V.  Delhi  Land  &  Improvement  Co.,  (N.  Y.)  509;  McHenry  v.  Jewett, 
46  La.  Ann.  1223.     See  ante,  §  398.  26  Hun  (N.  Y.)  453,  90  N.  Y.  58; 

434  Hoppin  V.  Buffum,  9  R.  I.  513,  McDaniels  v.  Flower  Brook  Mfg. 
11  Am.  Rep.  291;  Com.  v.  DalzeU,  Co.,  22  Vt.  274;  In  re  Argus  Print- 
152  Pa.  St.  217,  34  Am.  St.  Rep.  ing  Co.,  1  N.  D.  435,  26  Am.  St. 
640;  Bx  parte  WiUcocks,  7  Cow.  Rep.  639;  Becher  v.  Wells  Plour- 
(N.  Y.)  402,  17  Am.  Dec.  525;  In  ing  Mill  Co.,  1  Fed.  276;  Vowell  v. 
re  Barker,  6  Wend.  (N.  Y.)  509;  Thompson,  3  Cranch,  C.  C.  428, 
In  re  Argus  Printing  Co.,  1  N.  D.  Fed.  Cas.  No.  17,023;  Scholfleld  v. 
435,  26  Am.  St  Rep.  639;  Becher  Union  Bank,  2  Cranch,  C.  C.  115, 
V.  Wells  Flouring  Mill  Co.,  1  Fed.  B'ed.  Cas.  No.  12,475;  Hoppin  v. 
276;  Com  v.  DalzeU,  152  Pa.  St.  Buffum,  9  R.  I.  513,  11  Am.  Rep. 
217;  Vail  v.  Hamilton,  85  N.  Y.  291;  State  v.  Smith,  15  Or.  98: 
453.  Compare,  however.  State  v.  Franklin  Bank  v.  Commercial 
Smith,  15  Or.  98.  Bank,  36  Ohio  St.  350,  38  Am.  Rep. 

A  pledgee  who  appears  on  the  594.  And  see  Dulin  v.  Pacific 
books  as  the  holder  of  stock  is  a   Wood  &  Coal  Co.,  103  Cal.  357. 
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the  absence  of  agreement  to  the  contrary.  And  it  has  been 
held,  therefore,  that,  if  necessary,  he  may  sue  in  equity  to 
compel  the  pledgee  to  transfer  the  shares  to  him,  for  the  pur- 
pose of  voting,  or  to  give  him  a  proxy  to  vote  them.*^® 

In  some  jurisdictions,  statutes  have  been  enacted  expressly 
providing  that  pledgors  of  stock  shall  be  entitled  to  vote  the 
same  at  all  corporate  meetings,  in  the  absence  of  express  agree- 
ment to  the  contrary.*^''  A  pledgee  having  the  title  to  stock 
on  the  books,  without  any  reservation  by  the  pledgor  of  the 
right  to  vote,  is  not  deprived  of  his  right  to  vote  the  same  by 
a  statute  providing  that  the  pledgor's  vote  shall  be  received 
when  he  reserves  the  right  to  vote.*^* 

Stock  owned  by  the  corporation  itself,  although  pledged  by 
it,  cannot  be  voted.*^® 

(i)  Eight  of  trustees,  cestuis  que  trust,  executors,  etc.,  to  vote. 
— A  person  who  appears  on  the  books  of  a  corporation  or  other- 
wise as  the  absolute  owner  of  stock  clearly  has  the  right  to  vote 
the  same,  although  in  fact  he  may  hold  the  same  as  trustee. 

i36VoweII  V.  Thompson,  3  titled  to  vote  as  trustee,  but  the 
Cranch,  C.  C.  428,  Fed.  Gas.  No.  transaction  is  In  effect  a  pledge, 
17,023;  In  re  Argus  Printing  Co.,  and,  in  the  absence  of  express 
1  N.  D.  435,  26  Am.  St.  Rep.  639;  agreement,  the  pledgor  is  entitled 
Hoppin  V.  Buffum,  9  R.  I.  513,  11  to  vote.  National  Bank  of  Corn- 
Am.  Rep.  291.  merce  v.  Allen,  33  C.  C.  A.  169,  90 

As  to  the  right  of  the  pledgor  of  Fed.  545. 
stock  to  an  injunction  restraining  The  Massachusetts  statute  pro- 
the  pledgee  or  his  trustee  from  viding  that  a  certificate  of  stock 
voting  the  same,  see  McHenry  v.  issued  as  a  pledge  shall  so  state, 
Jewett,  90  N.  Y.  58,  reversing  26  and  also  give  the  name  of  the 
Hun,  453.  pledgor,  who  alone  shall  be  re- 
Voting  upon  stock  by  the  pledgee  sponsible  as  a  stockholder,  is  not 
thereof,  even  contrary  to  the  complied  with  by  a  certificate 
rights  of  the  pledgor,  is  not  a  stating  that  it  is  held  as  collateral 
conversion  of  the  stock.  Heath  v.  security  for  the  note  of  a  certain 
Silverthorn  Lead  Mining  &  Smelt-  person,  naming  him,  but  not  stat- 
ing Co.,  39  Wis.  146.  ing  that  he  is  the  pledgor,  and  the 
*3T  See  Miller  v.  Murray,  17  Colo,  pledgee  holding  the  certificate  is 
408.  entitled  to  vote  the  stock.  J.  H. 
Under  a  statute  authorizing  per-  Wentworth  Co.  v.  French,  176 
sons  holding  stock  as  trustees  to  Mass.  442. 

vote  the  same,  but  providing  that  438  Com.  v.  Dalzell,  152  Pa.  St. 

the     pledgor     may     vote     stock  217 
pledged,  one  to  whom  stock  has 

been  transferred  to  hold  as  col-  «» Brewster  v.  Hartley,  37  Cal. 

lateral   security  for  an  indebted-  15,   99  Am.  Dec.  237.    See  infra, 

ness  to  a  third  person  is  not  en-  this  section,  (1). 
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And  even  when  shares  are  in  the  name  of  a  person  as  trustee 
on  the  books,  he  is  entitled  to  vote  them  unless  the  cestui  que 
trust  objects,  and  takes  steps  to  have  them  registered  in  his 
own  name.**" 

An  executor  or  administrator  has  the  right,  m  some  states 

by  express  statutory  provision,  to  vote  shares  belonging  to  the 
estate  of  his  decedent,  and  it  can  make  no  difference  that  the 
shares  stand  on  the  books  of  the  corporation  in  the  name  of 
the  decedent.**^ 

The  surviving  partner  of  one  in  whose  name  stock  belong" 

ing  to  the  partnership  stands  on  the  books  of  the  corporation 
is  entitled  to  vote  the  stock,  and  not  the  executor  or  admin- 
istrator of  the  deceased  partner,  if  there  is  no  statute  making 
the  books  conclusive  evidence  of  the  right  to  vote.**^ 

(j)  Right  of  bankrupt  to  vote. — ^A  bankrupt  in  whose  name 
stock  stands  on, the  books  of  the  corporation  is  entitled  to  vote 
the  same,  although  the  title  has  passed  to  the  assignee  in  bank- 
ruptcy under  the  bankruptcy  act.**^ 

(k)  Voting  partnership  stock. — Either  member  of  a  partner- 
ship may  vote  shares  of  stock  standing  in  the  name  of  the 


*40In  re  Barker,  6  Wend.  (N. 
Y.)  509;  In  re  Mohawk  &  Hudson 
R.  Co.,  19  Wend.  147;  Hoppin  v. 
BufEum,  9  R.  I.  513,  11  Am.  Rep. 
291;  Wilson  v.  Proprietors  of  Cen- 
tral Bridge,  9  R.  I.  590;  Lewlsohn 
V.  Anaconda  Copper  Mining  Co.,  26 
Misc.  Rep.  (N.  Y.)  613;  Haines  v. 
Klnderhook  &  Hudson  Ry.  Co.,  33 
App.  Dlv.  (N.  Y.)  156,  157;  Com. 
V.  Dalzell,  152  Pa.  St.  217,  34  Am. 
St.  Rep.  640;  Farmers'  Loan  & 
Trust  Co.  V.  Young,  6  U.  S.  App. 
486,  4  C.  C.  A.  561,  54  Fed.  759; 
Conant  v.  Millaudon,  5  La.  Ann. 
542;  Market  Street  Ry.  Co.  v.  Hell- 
man,  109  Cal.  571. 

One  to  -whom  stock  has  been  is- 
sued as  trustee  without  the  knowl- 
edge or  consent  of  the  owner  Is 
not  a  "bona  fide  stockholder," 
within  a  statute  limiting  the  right 
to  vote  to  bona  fide  stockholders. 


Stewart  v.  Mahoney  Mining  Co.,  54 
Cal.  149. 

4"  Schmidt  v.  Mitchell,  101  Ky. 
570,  72  Am.  St.  Rep.  427;  Market 
Street  Ry.  Co.  v.  Hellman,  109  Cal. 
571;  In  re  Cape  May  &  Delaware 
Bay  Nav,  Co.,  51  N.  J.  Law,  78; 
In  re  North  Shore  Staten  Island 
Ferry  Co.,  63  Barb.  (N.  Y.)  556. 

As  to  voting  when  there  are  sev- 
eral executors,  see  infra,  this  sec- 
tion,  (n). 

An  executor  having  letters  of 
probate  granted  at  the  testator's 
domicile  has  the  right,  by  comity, 
on  producing  the  same,  to  vote  in 
another  state  on  stock  standing  in 
the  name  of  his  testator,  under  a 
statute  authorizing  executors  hold- 
ing stock  to  vote  the  same.  In  re 
Cape  May  &  Delaware  Bay  Nav. 
Co.,  supra. 

442  People  V.  Hill,  16  Cal.  113. 

448  state  v.  Ferris,  42  Conn.  560. 
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firm  on  the  books  of  the  corporation,  or,  where  the  books  are 
not  made  conclusive  evidence  of  the  right  to  vote,  when  it 
stands  in  the  name  of  the  other  partner.***  This  is  true  of  a 
surviving  paTtner.**^  If  they  disagree  as  to  the  vote,  neither 
can  vote  the  stock.**® 

(1)  Big^ht  of  corporation  to  vote  its  own  shares. — Shares  of 
its  own  stock  purchased  or  otherwise  acquired  by  a  corpora- 
tion, or  unissued  shares,  are  in  suspension  until  they  are  re- 
issued or  issued.  A  corporation  cannot,  in  any  proper  sense, 
be  a  stockholder  in  itself,  and  shares  of  its  own  stock,  there* 
fore,  held  by  a  corporation,  cannot  be  voted.**''  Shares  owned 
by  the  corporation  cannot  be  voted  even  when  they  are  held  in 
the  name  of  a  trustee  for  it,**®  or  have  been  pledged  by  it.**' 

(m)  Bight  of  other  corporations  to  vote — Municipal  corpora- 
tions.— ^When  the  laws  of  the  state  in  which  a  corporation  was 
created  expressly  authorize  the  holding  of  its  stock  by  other 
corporations,  another  corporation  holding  stock  therein,  and 
having  authority  to  do  so  under  its  charter,  is  entitled  to  vote 
the  stock  to  the  same  extent  as  any  other  stockholder.*^"  But 
when  a  corporation  has  no  power  under  its  charter  to  acquire 
and  hold  stock  in  another  corporation,  and  nevertheless  pur- 

m  Kenton  Furnace  Railroad  &  well  v.  Houghton  Copper  Works,  8 

Manufacturing  Co.  v.   McAIpin,   5  Fed.  66. 

Fed.  737;   People  v.  HIU,  16  Cal.       4«  American    Railway-Frog    Co. 

1^3-  V.   Haven,   101  Mass.  398,  8  Am. 

"5  People  V.  Hill,  16  Cal.  113.  Rep.  377;  Brewster  v.  Hartley,  37 

..„r,      -J,       ^v.-  i-        r   ^  Cal.  15,  99  Am.  Dec.  237;  Com.  v. 

"6  See  infra,  this  section,  (n).  pigher,    2    Brewst.    (Pa.)    394,    7 

447  Ex  parte  Holmes,  5  Cow.  (N.  Phila.  264;  and  other  cases  above 

Y.)    426;    Ex    parte    Desdoity,    1  cited. 

Wend    (N.  Y.)  98;  Vail  v.  Hamll-  ,,, Brewster  v.  Hartley,  37  Cal. 

ton,  20  Hun  (N   Y  )  355    85  NY.  ^^   99  ^^   p^^   237. 
453;    State  v.   Smith,   48  Vt.   266; 

Brewster  v.  Hartley,  37  Cal.   15,  45o  Rogers  v.  Nashville,  Chatta- 

99  Am.  Dec.  237;   American  Rail-  nooga  &  St.  L.  Ry.  Co.,  33  C.  C.  A. 

way  Prog  Co.  v.  Haven,  101  Mass.  517,  91  Fed.  299;   Davis  v.  United 

398,  3  Am.  Rep.  377;  Com.  v.  Bos-  States  Electric  Power  &  Light  Co., 

ton  &  Albany  R.  Co.,  142  Mass.  77   Md.   35;    Oelbermann  v.   New 

146;    Monsseaux   v.   Urquhart,    19  York  &  Northern  Ry.  Co.,  76  Hun 

La.  Ann.   482;    McNeely  v.  Wood-  (N.  Y.)  613,  77  Hun,  332,  29  N.  Y. 

rufC,   13   N.  J.   Law,   352;    United  Supp.  545;  State  v.  RohlfCs  (N.  J. 

States   V.   Columbian   Ins.    Co.,    2  Sup.)  19  Atl.  1099;  Farmers'  Loan 

Cranch,  C.  C.  266,  Fed.  Cas.  No.  &  Trust  Co.  v.  Chicago  &  Atlantic 

14,840.    Compare,    however,    Par-  Ry.  Co.,  27  Fed.  146. 
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diasea  ike  same  ultra  vires,  it  cannot  compel  the  other  corpo- 
ration to  transfer  the  stock  to  it  on  its  books,  so  as  to  entitle 
it  to  vote,  or  vote  after  such  a  transfer  has  been  made.*^^  If 
it  threatens  to  vote  it  will  be  enjoined  at  the  suit  of  other 
stockholders.*®^ 

A  corporation,  even  v^hea  it  has  the  power  to  purchase  and 
hold  stock,  may  be  enjoined  from  voting  stock  held  by  it  ia 
another  corporation  at  a  meeting  of  the  latter  for  the  election 
of  directors  or  other  business,  where  it  appears  that  it  is  a 
mere  stakeholder,  and  has  no  beneficial  interest  in  the  stock,  or 
where  it  appears  that  its  purpose  is  to  control  the  other  cor- 
poration in  its  own  interest,  or  in  the  interest  of  its  own  officers 
or  stockholders,  etc.*®^  And  the  circumstances  may  be  such 
that  a  corporation  may  be  precluded,  on  grounds  of  public 
policy,  and  aside  from  any  question  of  fraud,  from  voting 
shares  owned  by  it  in  another  corporation.*®* 

A  municipal  corporation  owning  stock  in  a  railroad  com- 
pany or  other  corporation  has  the  right  to  vote  the  same  by 
its  proper  officers.*®® 

*5i  Franklin  Bank  v.  Commercial  10  C.  C.  A.  387;  American  Refriger- 

Bank,  36  Ohio  St.  350.  38  Am.  Rep.  ating  &  Construction  Co.  v.  Linn, 

594,  1  Cum.  Cas.  348;   Milbank  v.  93  Ala.  610. 

New  York,  Lake  Erie  &  W.  R.  Co.,  *54  see   Clarke   v.   Richmond    & 

64  How.  Pr.   (N.  Y.)  20,  2  Smith's  West  Point   Terminal  Railway  &. 

Cas.  963,  1  Cum.  Cas.  353.  Warehouse  Co.,  62  Fed.  328,  23  U. 

*62  Milbank  v.  New  York,  Lake  S.  App.  597,  10  C.  C.  A.  387. 

Erie  &  W.  R.  Co.,  64  How.  Pr.  (N.  In  a  late  Louisiana  case  it  was 

Y.)  20,  2  Smith's  Cas.  963,  1  Cum.  held  that,  whether  or  not  a  gas 

Cas.  353.  company  had  an  implied  power  to 

*53  Clarke  v.  Central  Railroad  &  acquire  and  hold  stock  in  another 

Banking  Co.,  50  Fed.  338,  15  L.  R.  gas  company,  such  right  was  one 

A.  683 ;  George  v.  Central  Railroad  of  "imperfect  ownership,"  that  is, 

&  Banking  Co.,  101  Ala.  607 ;  Mem-  only  giving  the  right  to  enjoy  and 

phis  &  Charleston  R.  Co.  v.  Woods,  dispose  of  the  stock  when  possible 

88  Ala.  630,  16  Am.   St.  Rep.  81;  without  injuring  the  rights  of  oth- 

Mack  V.   De   Bardeleben   Coal    &  ers,  within  Rev.  Civ.  Code  La.  art. 

Iron  Co.,  90  Ala.  396,  9  L.  R.  A.  492,  and  that  it  could  not  legally 

650;  State  v.  McDaniel,  22  Ohio  St.  vote  the  shares,  whether  held  in 

354.     And    see    Farmers'   Loan  &  its  own  name  or  the  name  of  oth- 

Trnst  Co.  v.  New  York  &  Northern  ers,   since   such   action   would   be 

R.  Co.,  150  N.  Y.  410,  reversing  78  against    public     policy.    State    v. 

Hun,      213.      Compare,      however,  Newman,  51  La.  Ann.  833,  72  Am. 

Clarke  v.  Richmond  &  West  Point  St.  Rep.  476. 

Terminal    Railway    &    Warehouse  *55  Hancock     v.     Louisville     & 

Co.,  23  U.  S.  App.  597,  62  Fed.  328,  Nashville  R.  Co.,  145  V.  S.  409. 
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(n)  Eight  to  vote  shares  owned  jointly— Cotrustees  or  executors. 
— If  shares  are  owned  by  two  or  more  persons  jointly,  the  right 
to  vote  is  in  them  jointly,  and,  in  order  that  the  shares  may 
be  voted,  they  must  agree  upon  the  vote.*^*  This  applies  to 
shares  held  by  several  executors  or  trustees.*^''  It  has  been 
held,  however,  that  if  a  wiU  authorizes  or  directs  that  one  of 
several  executors  shall  vote  stock  belonging  to  the  estate,  and 
that  the  others  shall  give  him  proxies  for  the  purpose,  they 
may  be  compelled  by  the  court  to  do  so.*®* 

(o)  Stockholders  having  a  personal  interest. — ^At  a  stockhold- 
ers' meeting,  each  stockholder  represents  himself  and  his  own 
interests  solely,  and  in  no  sense  acts  as  a  trustee  or  representa- 
tive of  others,  and  his  right  to  vote  upon  a  measure  coming  be- 
fore the  meeting  is  not  in  any  way  affected  by  the  fact  that 
he  has  a  personal  interest  therein  different  or  separate  from  that 
of  the  other  stockholders.*®^  A  stockholder,  therefore,  may 
vote  on  a  resolution  authorizing  the  directors  to  purchase  prop- 
erty from  himself,  or  to  enter  into  a  contract  with  himself,  or 
to  ratify  such  a  purchase  or  contract.*^"  And  stockholders  may 
vote  on  the  question  of  their  own  salary  as  officers  of  the  cor- 
poration.*®^ 

Majority  stockholders,  however,  as  we  have  seen,  will  not 
be  allowed  to  control  the  corporation  in  the  interest  of  them- 
selves individually,  and  in  fraud  of  the  rights  of  the  minor- 
ity.*«2 

46G  Tunis  V.  Hestonville,  M.  &  P.  MitcheU,  101  Ky.  570,  72  Am.  St. 

Passenger  R.  Co.,   149  Pa.  St.  70,  Rep.  427. 

15   L.    R.   A.    665 ;    In   re   Pioneer  458  Lafferty's  Estate,  154  Pa.  St. 

Paper   Co.,    36   How.    Pr.    (N.   Y.)  430 

Ti  I    R   A    665  ^°-'                           '   Socorro  Moun- 

The  fact,  however,  that  one  of  tain    Mining    Co.    v.    Preston,    17 

several  directors  has  given  a  proxy  ^isc     Rep.    (N.   Y)    220;     Bjorn- 

to  vote  stock  does  not  prevent  an-  S^ard  v  Goodhue  County  Bank,  49 

other  executor  who  is  present  at  Minn.  4iid. 

a  meeting  from  voting  the  stock,  *<5»  See   the   cases   in   the   note 

it  not  appearing  that  there  is  any  preceding, 

disagreement.    Such  vote  is  a  rev-  *"  See  post,  §  672(b). 

ocation  of  the  proxy.     Schmidt  v.  *62  Ante,  §§  633-635. 
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(p)  Voting  by  bondholders  or  other  creditors. — The  holders  of 
bonds  of  a  corporation  or  other  creditors  cannot  be  given  the 
right  to  vote  at  corporate  meetings  for  the  election  of  directors, 
or  on  other  .questions,  either  by  a  by-law  of  the  corporation,  or 
by  contract,  even  with  the  consent  of  all  the  stockholders,  where 
this  is  inconsistent  with  or  contrary  to  express  provisions  of 
the  charter  or  statutes.  Thus,  bondholders  cannot  be  given  the 
right  to  vote  for  directors,  where  the  constitution  of  the  state 
or  the  charter  or  general  law  provides  that  the  directors  shall 
be  elected  by  the  "stockholders,"  and  in  no  other  way.*®^  But 
bondholders  or  other  creditors  may  be  given  the  right  to  vote, 
as  an  additional  security,  if  there  is  nothing  in  the  constitu- 
tion, charter,  or  general  law  to  prevent.*®* 

§  654.    Number  of  votes. 

At  conmion  law,  since  the  members  of  a  corporation  Were 
entitled  to  equal  rights,  each  member  was  entitled  to  one  vote, 
and  no  more,  and  this  is  still  the  rule  in  the  case  of  nonstock 
corporations.  And  it  has  been  held  that  the  rule  also  applies 
to  corporations  having  a  capital  stock  divided  into  shares,  and 
that,  in  the  absence  of  express  provision  to  the  contrary,  a  stock- 
holder has  only  one  vote,  however  many  shares  he  may  own, 
and  not  a  vote  for  each  share.**^  It  is  generally  expressly 
provided,  however,  by  statute  or  by  by-laws,  that  stockholders 
shall  have  one- vote  for  each  share  held  by  them.*^'' 

4«3  Durkee  v.  People,  155  III.  354,  loo  See  In  re  Rochester  District 

46  Am.  St.  Rep.  340.  Telegraph  Co.,  40  Hun  (N.  Y.)  172; 

464  state   V.    McDaniel,    22    Ohio  Com.  v.  Detwiller,  131  Pa.  St.  614, 

St.  354;  Phillips  v.  Eastern  R.  Co.,  7  L.  R.  A.  357;  Procter  Coal  Co.  v. 

138  Mass.  122.  Pinley,  98  Ky.  405;   State  v.  New 

A   bolder   of   bonds   who   is   en-  Orleans,  Jackson  &  G.  N.  R.  Co., 

titled  to  vote  the  same  does  not  20  La.  Ann.  489. 

lose    the    right    by    an    executory  A    by-law     providing    that    "at 

contract  to   sell  the  same.     State  stockholders'  meetings  each  stock- 

V.  McDaniel,  22  Ohio  St.  354.     See  holder  shall  cast  one  vote  for  each 

supra,  this  section,   (b).  share    of    stock    owned    by    him" 

4or,  Taylor  v.  Griswold,  14  N.  J.  applies  to  all  voting, — not  only  to 

Law,  222,  27  Am.  Dec.  33;  Com.  v.  the  election  of  directors,  but  also 

Conover,  10  Phila.   (Pa.)   55.     See,  to  the  election  of  a  chairman  to 

also,  In  re  Horburg  Bridge  Coal,  preside  over  a  meeting,  to  voting 

Iron  &  Wagon  Co.,  11  Ch.  Div.  109.  on  motion  to  adjourn,  etc.     Pro'j- 
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Even  in  the  absence  of  an  express  provision,  the  soundness  of 
the  view  limiting  stockholders  to  a  single  vote,  however  many 
shares  they  may  own,  is  very  doubtful.  The  common-law  rule 
was  adopted  with  respect  to  public  corporations  and  private 
corporations  not  having  a  capital  stock,  and  at  a  time  when 
joint-stock  corporations  were  imknown,  and  was  based  upon  the 
ground  that  all  the  members  of  a  corporation,  since  they  were 
equally  interested,  were  entitled  to  an  equal  voice  in  its  af- 
fairs. The  rules  of  the  common  law  change  as  conditions 
change,  and,  by  the  application  of  common-law  principles  to 
new  conditions,  new  common-law  rules  arise.  It  follows  that 
a  common-law  rule,  adopted  with  reference  to  nonstock  corpo- 
rations, in  which  all  the  members  were  equally  interested,  giv- 
ing each  member  a  single  vote,  cannot  properly  be  applied  to 
a  new  kind  of  corporation,  not  known  at  the  time  the  rule 
was  adopted,  in  which  some  members  have  a  greater  interest 
than  others.  Gessante  ratione,  cessat  et  ipsa  lex.  On  the  con- 
trary, the  principle  of  the  common  law  that  each  member  of 
a  corporation,  in  which  each  has  an  equal  interest,  is  entitled 
to  an  equal  vote,  if  logically  applied  to  the  new  kind  of  cor- 
poratigns,— joint-stock  corporations, — ^will  give  to  stockholders 
a  vote  for  each  share.  Even  aside  from  this  view,  the  com- 
mon usage  in  giving  a  vote  for  each  share  would  seem  to  be 
sufficient  ground  for  implying  an  intention  on  the  part  of  the 
legislature,  in  the  absence  of  express  provision,  to  give  each 
share  a  vote.*®^ 

By-laws. — By  the  weight  of  authority,  a  corporation  may 
make  a  valid  by-law  changing  the  common-law  rule,  and  allow- 

ter  Coal  Co.  v.  Pinley,  98  Ky.  405;  each  share  of  stock  held  by  him, 

In  re  Rochester  District  Telegraph  applies  to  a  library  association,  all 

Co.,  40  Hun  (N.  Y.)  172.  the  stockholders  of  which  assent 

The    fact   that   the    by-law    has  thereto,    notwithstanding   its    spe- 

never  been  invoked  in  such  a  case  cial  charter  limits  the  voting  pow- 

does   not   prevent   its   application  er  of  shares   held   in   blocks   ex- 

on  demand  of  a  stockholder.     Id.  ceeding    five    by    single    owners. 

The  New  Jersey  act  of  April  9,  Rankin  v.  Newark  Library  Ass'n, 

1897,    providing  that   in   every  li-  64  N.  J.  Law,  265. 

brary  association  every  stockhold-  *67  See  In  re  Rochester  District 

er  shall  have  at  least  one  vote  for  Telegraph  Co.,  40  Hun  (N.  Y.)  172. 
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ing  stockholders  to  cast  one  vote  for  each  share  of  stock  held 
by  them,  instead  of  each  stockholder  being  restricted  to  a  single 
vote,*®^  unless  the  charter  or  general  statutory  law  establishes 
a  different  rule.**^ 

If  the  charter  or  a  general  statute  gives  stockholders  one  vote 
for  each  share,  a  by-law  cannot  limit  the  number  of  votes  of 
each  stockholder  to  less  than  one  for  each  share.*''*' 

Limiting  number  of  votes.— For  the  purpose  of  preventing  a 
single  individual,  or  a  few  individuals,'  from  obtaining  control 
of  a  corporation,-  the  charter  or  a  general  statute  sometimes 
limits  the  number  of  votes  which  a  single  stockholder  may 
cast,  and  the  restriction  cannot  be  evaded  by  colorable  trans- 
fers.*" 

A  statute  restricting  the  voting  power  of  a  stockholder  to  a 
certain  number  of  shares  has  reference  to  votes  on  his  own 
shares  only,  and  does  not  prevent  a  stockholder  from  voting 
his  own  shares  to  the  specified  number,  and  also  voting  as 
proxy  shares  owned  iona  fide  by  his  wife  or  others.*^* 

§  6S5.    Cumulative  voting. 

Cumulative  voting  is  where  a  stockholder,  having  a  number 
of  votes  equal  to  the  number  of  directors  to  be  chosen,  is  al- 
lowed to  cast  the  whole  number  for  one  person,  or  to  distribute 
them  as  he  may  see  fit,  instead  of  casting  one  for  each  officer. 
It  is  intended  to  secure  representation  of  minority  stockhold- 
ers on  the  board  of  directors.  In  the  absence  of  express  pro- 
vision therefor,  a  stockholder  has  no  right  to  thus  cumulate  his 

468  Com.  V.  Detwiller,  131  Pa.  St.  *"  Mack  v.  De  Bardeleben  Coal 
614,  7  L.  R.  A.  357;  Procter  &  Iron  Co.,  90  Ala.  396,  9  U  R.  A. 
Coal  Co.  V.  Finley,  98  Ky.  405.  650;  Campbell  v.  Poultney,  6  Gill 
And  see  State  v.  Tudor,  5  Day  &  J.  (Md.)  94,  26  Am.  Dee.  559; 
(Conn.)  329,  5  Am.  Dec.  162.    But  Webb  v.  Ridgely,  38  Md.  364. 

see  Taylor  v.  Grlswold,  14  N.  J.  Where  one  vote  for  each  share 
Law,  222,  27  Am.  Dec.  33.  is  given  by  statute,  a  by-law,  not 

469  Taylor  v.  Griswold,  14  N.  J.  adopted  by  unanimous  consent. 
Law,  222,  27  Am.  Dec.  33.  1^"^^°^  limit  the  number  of  votes. 

'  See  supra,  this  section. 

470  Beckett  v.  Houston,  32  Ind.  4'2Conant  v.  Millaudon,  5  La. 
393.  Ann.  542. 
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votes  ;*^*  but  the  right  is  frequently  given  by  the  charter  or 
by-laws  of  a  corporation,  or  a  general  statute,  and  in  some 
jurisdictions  it  is  given  by  a  constitutional  provision.*^*  A 
constitutional  provision  allowing  cumulative  voting  is  self-ex- 
ecuting, and  does  not  require  legislation  to  carry  it  into  effect.*''^ 
A  by-law  depriving  stockholders  not  consenting  thereto  of  the 
right  given  them  by  the  constitution,  statute,  or  charter  to 
cumulate  their  votes  is  illegal,  as  it  violates  their  rights.*^® 

A  majority  of  the  stockholders  of  a  corporation  cannot  ac- 
cept an  act  of  the  legislature  amending  the  charter  so  as  to 
allow  cumulative  voting,  where  no  power  to  alter  or  amend  the 


473  state  V.  Stockley,  45  Ohio  St. 
304;  Procter  Coal  Co.  v.  Finley,  98 
Ky.  405;  Hays  v.  Com.,  82  Pa.  St. 
518;  Baker's  Appeal,  109  Pa.  St. 
461;  Com.  v.  Butterworth,  160  Pa. 
St.  55;  State  v.  Greer,  78  Mo.  188. 

474  Pierce  v.  Com.,  104  Pa.  St. 
150;  Wright  v.  Com.,  109  Pa.  St. 
561;  Cross  v.  West  Virginia  Cen- 
tral &  Pittsburg  Ry.  Co.,  35  W. 
Va.  174;  Wright  v.  Central  Cali- 
fornia Colony  Water  Co.,  67  Cal. 
532;  Horton  v.  Wilder,  48  Kan. 
222;  Procter  Coal  Co.  v.  Pinley, 
98  Ky.  405-  Tomlin  v.  Farmers'  & 
Merchants'  Bank,  52  Mo.  App.  430. 

If  qualified  stockholders  are 
wrongfully  denied  the  right  to 
cumulate  their  votes,  the  election 
is  illegal.  See  the  cases  above 
cited. 

A  statute  providing  that,  in 
choosing  directors  of  corporations 
by  ballot,  "each  share  shall  en- 
title the  owner  to  as  many  votes 
as  there  are  directors  to  be  elected, 
and  a  plurality  of  votes  shall  be 
necessary  for  a  choice,"  does  not 
authorize  cumulative  voting.  State 
V.  Stockley,  45  Ohio  St.  304. 

It  is  otherwise  where  a  consti- 
tutional or  statutory  provision  de- 
clares that  each  shareholder  may 
cast  the  whole  number  of  his  votes 
for  one  candidate,  or  distribute 
them  among  two  or  more  candi- 
dates as  he  may  prefer  (Pierce  v. 
Com.,  104  Pa.  St.  150);  or  where 


it  provides  that  every  stockholder 
shall  have  the  right  to  vote  for 
the  number  of  shares  of  stock 
owned  by  him  for  as  many  direct- 
ors as  are  to  be  elected,  or  to 
cumulate  his  shares,  and  give  all 
his  votes  to  one  director,  or  divide 
them  among  several  (Cross  v. 
West  Virginia  Central  &  Pittsburg 
Ry.  Co.,  35  W.  Va.  174). 

A  constitutional  or  statutory 
provision  that,  at  all  elections  of 
directors,  the  system  of  cumulative 
voting  shall  be  adopted,  and  di- 
rectors shall  not  be  elected  in  any 
manner,  merely  authorizes  stock- 
holders to  cumulate  their  votes, 
and  does  not  prevent  them  from 
voting  without  cumulating.  And 
an  election  of  directors,  therefore, 
is  not  invalid  because  the  cumu- 
lative system  of  voting  was  not 
followed,  if  it  does  not  appear  that 
any  stockholder  claimed  the  right 
to  cumulate  his  votes.  Schmidt  v. 
Mitchell,  101  Ky.  570,  72  Am.  St. 
Rep.  427. 

475  Pierce  v.  Com.,  104  Pa.  St 
150. 

476  Tomlin  v.  Farmers'  &  Mer- 
chants' Bank,  52  Mo.  App.  430. 

Where  the  original  by-laws  of  a 
corporation  allowed  cumulative 
voting,  it  was  held  that  it  could 
not  be  repealed  without  the  con- 
sent of  all  the  stockholders.  Loe- 
wenthal  v.  Rubber  Reclaiming 
Co.,  52  N.  J.  Eq.  440. 
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charter  has  been  reserved.*''^  It  has  been  held  that  they  may 
do  so  if  the  power  to  alter  or  amend  has  been  reserved.*^*  In 
any  event,  such  an  amendment  must  be  accepted  by  the  stock- 
holders.    It  cannot  be  accepted  by  the  directors.*^® 

§  656.    Proxies  or  powers  of  attorney  to  vote  shares. 

(a)  In  general. — ^At  common  law  it  was  required  that  all 
votes  at  corporate  meetings  should  be  given  in  person ;  and  this 
is  still  the  rule,  with  respect  both  to  nonstock  and  to  stock  cor- 
porations, in  the  absence  of  express  provision  to  the  contrary. 
A  stockholder  or  member  of  a  corporation  cannot  give  a  proxy 
or  power  of  attorney  to  another  to  represent  him  and  vote  at 
a  corporate  meeting,  unless  the  right  to  do  so  is  given  by  the 
charter  or  a  general  constitutional  or  statutory  provision,  or 
by  a  valid  by-law.**" 

The  right  to  vote  by  proxy,  however,  is  now  very  generally 
given,  in  the  ease  of  stock  corporations,  by  a  general  statutory 
or  constitutional  provision,  or  by  charters,  or  else  it  is  provided 
for  in  the  by-laws  of  corporations.  And  when  the  right  is 
thus  given,  a  stockholder  cannot  be  deprived  of  it  without  his 
consent.*®^ 

(b)  By-laws. — By  the  weight  of  authority,  a  by-law  may  be 
adopted  by  a  majority  of  the  stockholders,  so  as  to  allow  vot- 

<77Hays  v.  Com.,  82  Pa.  St.  518;  Brown  v.  Com.,  3  Grant  Cas.  (Pa.) 

Baker's  Appeal,   109   Pa.   St.   461;  209;    Craig   v.   First   Presbyterian 

State  V.   Greer,   78   Mo.   188.     See  Church  of  Pittsburgh,   88   Pa.   St. 

Com.  V.  Butterworth,  160  Pa.   St.  42,    32    Am.    Rep.    417;    Com.    v. 

55.  Bringhurst,  103  Pa.  St.  134,  49  Am. 

*"s  Cross  V.  West  Virginia  Cen-  Rep.   119 ;    Harvey  v.  Linville  Im- 

tral   &   Pittsburg   Ry.   Co.,   35   W.  provement  Co.,   118  N.  C.  693,  54 

Va.  174;  Attorney  General  v.  Look-  Am.  St.  Rep.  749. 

er.  111  Mich.  498.  *si  See   People's   Home    Savings 

The    soundness    of    this    view.  Bank  v.   Superior  Court,   104  Cal. 

however,    is    very    doubtful.     See  649,  43  Am.  St.  Rep.  147;   Market 

ante,  §  631(f)(2).  Street    Ry.    Co.    v.    Hellman,    109 

*7o  Baker's   Appeal,    109   Pa.    St.  Cal.    571;    State   v.   Tudor,   5   Day 

461.  (Conn.)  329,  5  Am.  Dec.  162;  Peo- 

*8o  Philips  V.  Wickham,  1  Paige  pie  v.  Crossley,  69  111.  195;   Com. 

fN.  Y.)  590,  27  Am.  Dec.  60.  note;  v.  Detwiller,  131  Pa.  St.  614.  7  L. 

Taylor  v.  Grlswold,  14  N.  ,1.  Law,  R.  A.  357;   Harvey  v.  Linville  Im- 

222,    27   Am.    Dec.    33;    People   v.  provement  Co.,  118  N.  C.  693,  54 

Twaddell,    IS    Hun    (N.    Y.)    427;  Am.  St.  Rep.  749. 
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ing  by  proxy,  instead  of  in  person,  as  at  common  law.*^^  And 
a  by-law  may  imdoubtedly  impose  reasonable  restrictions  on 
the  right  to  vote  by  proxy,  if  it  does  not  conflict  with  the 
charter  or  general  statutory  law,  or  deprive  stockholders  of 
rights  thereby  given  them.  But  a  by-law  which  deprives  stock- 
holders of  a  right  to  vote  by  proxy  given  them  by  the  charter 
or  general  law,  or  unreasonably  restricts  the  right,  is  void  un- 
less they  consent.*^* 

(c)  Express  restrictions. — ^A  charter  or  statute  allowing  vot- 
ing by  proxy,  or  other  statutes,  may  impose  restrictions  on  the 
right  to  vote  in  this  way,  or  it  may  limit  the  right  to  a  par- 
ticular class  of  stockholders,  and  exclude  another  class,  and  the 
right  can  be  exercised  only  as  authorized.  Thus,  if  a  char- 
ter allows  stockholders  who  are  citizens  of  the  United  States, 
or  residents  of  the  state,  to  vote  by  proxy,  the  right  caiinot  be 
exercised  by  alien  or  nonresident  stockholders,  as  the  case  may 
be."* 

In  New  York  there  are  several  provisions  as  to  voting  by 
proxy.**®  Under  a  provision  that  no  stockholder  shall  sell  his 
vote  or  issue  a  proxy  to  vote  for  any  sum  of  money  or  anything 
jof  value,  it  was  held  that  a  proxy  delivered  by  a  stockholder  to 
another  person  as  security  for  a  debt  was  void.*®®  The  right  of 
a  stockholder  to  vote  shares  transferred  to  him  by  a  former 
owner    may  be  challenged  by  any  other    stockholder  on  the 

*82  state  v.  Tudor,  5  Day  (Conn.)  shall  be  voted  by  any  one  who  is 
329,  5  Am.  Dec.  162;  Com.  v.  Det-  not  a  stockholder  of  the  corpora- 
wilier,  131  Pa.  St.  614,  7  L.  R.  A.  tion  is  void,  as  in  conflict  with  the 
357;  People  v.  Crossley,  69  111.  right  given  by  the  statute.  Peo- 
195.  Contra,  Taylor  v.  Griswold,  pie's  Home  Savings  Bank  v.  Su- 
14  N.  J.  Law,  222,  27  Am.  Dec.  33.  perior  Court,  104  Cal.  649,  43  Am. 

483  People's  Home  Savings  Bank  St.  Rep.  147.     See,  to  the  same  ef- 

V.  Superior  Court,  104  Cal.  649,  43  feet.  In  re  Lighthall  Mfg.  Co.,  47 

Am.  St.  Rep.  147;   In  re  Lighthall  Hun  (N.  Y.)  258. 
Mfg.  Co.,  47  Hun  (N.  Y.)  258 ;  Com.       ,,,  j,^      ^e  Barker,  6  Wend.  (N. 

V.  Coxe,   1  Leg.  Chron.    (Pa.)    78;  y)  509 

White  V.  New  York  State  Agricul-      ^ \_   ,  '       .^^  ,,   ^„„.        _„,    .  _, 

tural  Society,  45  Hun  (N.  Y.)  580.  „  "°  Laws  N.  Y.  1890,  c   564,  §  54; 

If  a  statute  allows  stockholders  General   Corporations   Law,    Laws 

to  be  represented  at  all  elections  N.  Y.  1892,  c.  687,  §  20. 
by  proxies  of  their  own  selection,        ^se  In  re  Germicide  Co.,  65  Hun 

a  by-law  providing  that  no  proxy  (N.  Y.)  606,  20  N.  Y.  Supp.  495. 
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ground  that  the  transfer  is  in  effect  merely  a  proxy  given  for 
a  consideration,  and  therefore  void  under  this  statute.**'' 

(d)  Who  may  give  a  proxy. — The  right  to  vote  is  inseparable 
from  the  right  of  ownership  of  stock,  without  the  owner's  con- 
sent, and  therefore  a  proxy  to  vote  stock,  to  be  valid,  must  have 
been  given  by  the  person  who  is  the  legal  owner  of  the  stock 
and  entitled  to  vote  the  same  at  the  time  it  is  to  be  voted.*** 

As  we  have  seen  in  the  preceding  paragraph,  the  right  to 
vote  by  proxy  may  be  restricted  by  the  charter  or  statute  to  a 
particular  class  of  stockholders. 

(e)  Liability  of  transferrer  for  fraudulently  giving  a  proxy. — 
If  a  transferrer  of  stock,  after  the  sale  and  transfer,  and  before 
the  transfer  is  registered  on  the  books  of  the  corporation,  fraud- 
ulently conspires  with  other  persons  and  gives  them  a  proxy 
to  vote  the  stock,  and  they  vote  it  against  the  transferee,  there- 
by defeating  his  election  as  president  of  the  corporation,  they 
are  all  liable  to  the  transferee  in  an  action  for  damages.**® 

(f)  Trustees,  etc. — Several  personal  representatives,  trustees, 
or  others  acting  in  a  fiduciary  capacity,  in  whom  the  legal  title 
to  stock  is  vested,  have  a  right  to  appoint  one  of  their  number 
as  a  proxy  to  vote  the  stock.*®" 

(g)  Executors. — ^A  proxy  to  vote  stock  belonging  to  the  es- 
tate of  a  deceased  person  must  be  given  by  the  executor,  for  he 
is  the  legal  owner.*®^  A  provision  in  a  will  undertaking  to  give 
a  proxy  to  vote  stock  belonging  to  the  estate,  or  directing  the 
executor  to  give  a  proxy  to  a  particular  person,  is  ineffectual, 
unless  the  proxy  is  given.*®*  But  if  a  will  directs  that  one 
of  several  executors  shall  vote  stock  belonging  to  the  estate,  and 

*87  In  re  Glen  Salt  Co.,  17  App.  election  annually  for  a  number  of 

Div.  (N.  T.)  234.  years,    the    damages    recoverable 

4.88  Tunis  V.  Hestonville,  M.  &  F.  were  limited  to  one  year's  salary. 
Passenger  R  Co.,   149  Pa.  St.  70,       4oo  Scanlan  v.  Snow,  2  App.  D. 

15  L.  R.  A.  665;   In  re  Mohawk  &  C.  137. 

Hudson  R.  Co.,  19  Wend.  (N.  T.)       *9i  Tunis  v.  Hestonville,  M.  &  F. 

135.  Passenger  R.  Co.,  149  Pa.  St.  70, 

189  Witham    v.    Cohen,    100    Ga.  15  L.  R.  A.  665. 
670.     In    this    case,    it    appearing       loz  Tunis  v.  Hestonville,  M.  &  F. 

that  the  transferee  had  an  agree-  Passenger  R.  Co.,  149  Pa.  St.  70, 

ment    with    stockholders    for    his  15  L.  R.  A.  665. 
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that  tlie  others  shall  give  him  proxies  for  the  purpose,  they 
may  be  compelled  by  the  court  to  do  so.*®^ 

Although  one  of  several  executors  has  given  a  proxy  to  vote 
stock,  another  executor  who  is  present  at  a  meeting  may  vote 
the  stock,  where  no  disagre-ement  among  the  executors  appears ; 
and  his  vote  is  a  revocation  of  the  proxy.*^* 

(h)  Form  and  genuineness  of  proxies. — No  particular  form 
or  words  are  necessary  to  constitute  a  proxy,  unless  expressly 
required.  All  that  is  necessary  is  that  the  writing  shall  show 
an  intention  to  empower  the  person  to  whom  it  is  given  to  act 
as  agent  in  voting  the  stock.*®^ 

If  a  proxy  exhibited  at  a  meeting  is  apparently  genuine  and 
regular  on  its  face,  the  inspectors  are  bound  to  recognize  it, 
and  have  no  power  to  try  and  determine  the  question  of  its 
genuineness,  or  to  reject  it  on  mere  suspicion.**®  In  the  ab- 
sence of  express  provision  to  the  contrary,  a  proxy  cannot  be 
rejected  merely  because  it  is  not  dated,*^''  or  is  not  acknowl- 
edged, or  attested  by  a  subscribing  witness,**®  or  because  of  a 
misnomer  of  the  corporation,  where  the  name  is  that  given  in 
the  notice  of  the  meeting,***  or  because  it  merely  states  the  year 
and  month,  and  not  the  day,  of  the  election.^"* 

A  written  agreement  between  purchasers  of  stock  that  they 
will  for  five  years  "retain  the  power  to  vote  said  shares  in 
one  body,  and  that  the  vote  which  shall  be  cast  by  said  shares 
*  *  *  shall  be  determined  by  ballot  between  them  or  their 
survivors,"  was  held  to  be  a  proxy,  authorizing  the  vote  of  all 
the  stock  to  be  cast  in  accordance  with  the  determination  of 
the  majority.^"' 

*03  Lafferty's  Estate,  154  Pa.  St.  497  in   re   St.    Lawrence    Steam- 

430.  boat  Co.,  44  N.  J.  Law,  529. 

*9*  Schmidt  v.  Mitchell,  101  Ky.  <98  in  re  Cecil,  36  How    Pr    (N 

570,  72  Am.  St.  Rep.  427.  Y.)  477. 

*95  Smith    V.    San    Francisco    &  iso  Langan  v.  Francklyn,  29  Abb 

North  Pacific  Ry.  Co.,  115  Cal.  584,  N.  C.  (N.  T.)  102. 

56  Am.  St.  Rep.  119.  500  in  re  Townshend,  64  Hun  (N 

4i>6  In  re  CecU,  36  How.  Pr.  <N.  T.)  636,  18  N.  Y.  Supp.  905. 

Y.)  477;  In  re  SL  Lawrence  Steam-  soi  Smith    v.    San    Francisco    & 

boat  Co.,  44  N.  J.  Law,  529;  White  North  Pacific  Ry.  Co.,  115  Cal   584 

v.    New   York    State   Agricultural  56  Am.  St.  Rep.  119    35  L    R    a' 

Society,  45  Hun  (N.  Y.)  580.  309.                                '            •  -n..  a. 
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(i)  Parol  authority. — In  the  absence  of  any  provision  to  the 
contrary,  authority  to  act  as  agent  in  voting  stock  at  a  corporate 
meeting  may  be  given  by  parol,®"^  although  a  corporation  may 
undoubtedly  require  written  authority.  Under  a  statute  pro- 
viding that  the  personal  property  of  a  wife  may  be  disposed 
of  by  the  husband  and  wife  by  parol,  a  married  wOman  may, 
by  parol,  authorize  her  husband  to  vote  stock  owned  by  her.^"^ 

(j)  Ratification  of  unauthorized  vote. — Where  a  person  as- 
sumes to  vote  for  a  stockholder  as  proxy,  without  authority, 
his  act  may  be  afterwards  ratified;  and  a  ratification  will  be 
implied  from  subsequent  conduct  inconsistent  with  an  intention 
to  repudiate  the  act  as  unauthorized.^"* 

(k)  Authority  of  proxies,  and  effect  of  representation. — 
Where  the  charter  of  a  corporation  provides  that  each  share 
entitles  the  holder  to  one  vote,  "which  vote  may  be  given  by 
said  stockholder  in  person,  or  by  lawful  proxy,"  and  a  proxy 
to  vote  stock  is  unlimited,  a  vote  by  the  proxy  binds  the  stock- 
holder to  the  same  extent  as  if  cast  in  person,  whether  given  in 
his  interest  or  not.®"^ 

But  where  the  proxy  or  power  of  attorney  authorizes  the 
agent  to  vote  on  a  certain  question  only,  he  cannot  vote  on  other 
questions.  If  he  votes  on  other  questions,  and  his  act  is 
not  ratified,  his  vote  is  illegal,  and  cannot  be  given  effect.®"® 
And  a  proxy  to  vote  in  the  ordinary  concerns  of  the  corpo- 
ration— and   proxies   are   to   be   thus   construed   unless   their 

502  Hoene  v.  Pollak,  118  Ala.  617,  ooe  Mobile  &  Ohio  R.  Co.  v.  Nich- 
72  Am.  St.  Rep.  189.  olas,    98   Ala.    92,   2    Smith's   Gas. 

503  Id.  1043. 

504  Where    a    married    woman,       „„„  n„„T,„„i„„j  ri„„i  e.  r n« 

knowing  that  her  husband  had,  in  ^  ol^™!®' 't?  t,?.?  m  v?  ^^i 
her  behalf,  voted  shares  owned  by  Y"  Sherman,  30  Barb.  (N.  Y.)  553 
her  m  favor  of  a  transfer  by  the  i^^^^^  proxies  who  were  author- 
corporation  of  all  its  assets  for  the  '^f  t°  ^°*^  ^""^  directors  only 
stock  of  another  corporation,  to  be  ^"^^^  to  ratify  a  sale  of  the  prop- 
given  to  the  stockholders  of  the  ^^^^  °V  *=°''P°'"^*'°°  ^^  *^^  ^'' 
former,  received  her  share  of  the  rectors^ 

stock  and  disposed  of  a  part  of  it.  Proxies  to  vote  at  an  election  of 

this  was  held  a  ratification  of  her  directors  may  vote  on  motions  to 

husband's  act  in  voting  her  stock,  take    a    ballot    and    adjourn    the 

Hoene  v.  Pollak,  118  Ala.  617,  72  meeting.      Forsyth    v.    Brown,    33 

Am.  St.  Rep.  189.  Wkly.  Notes  Gas.  (Pa.)  72. 
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terms  are  special — is  no  authority  to  vote  for  a  fundamental 
change  in  or  surrender  of  the  charter  of  the  corporation,  or  for 
a  transfer  of  all  its  property  to  another  corporation,  or  on  other 
unusual  questions.®"^ 

A  person  who  has  given  a  proxy  to  vote  stock  owned  by  him 
is  represented  by  the  proxy  as  agent  for  all  purposes  of  the 
meeting,  within  the  limits  of  the  authority  conferred;  and  it 
has  been  held,  therefore,  that  a  stockholder  who,  by  proxy  or 
power  of  attorney,  has  authorized  another  to  vote  his  stock  at 
any  and  all  stockholders'  meetings,  "in  the  same  manner  as  I 
should  do  were  I  there  personally  present,"  is  estopped,  by  the 
vote  of  his  proxy,  as  respects  any  irregularities  in  the  call  or 
proceedings  of  the  meeting  which  he  could  have  waived  if  per- 
sonally present.®"* 

One  who  has  been  induced  by  fraud  to  subscribe  for  stock 
is  not  affected  with  knowledge  of  the  fraud  by  the  disclosure 
of  facts  in  regard  thereto  at  a  stockholders'  meeting  for  which 
the  perpetrator  of  the  fraud  held  proxies  from  him,  and  at 
which  he  was  not  present.®"* 

(1)  Power  of  court  to  compel  execution  of  a  proxy. — ^When  a 
person  in  whose  name  stock  stands  on  the  books  of  a  corporation 
has  no  right  to  vote  the  same, — as  in  a  case  where  a  pledgor  is 
entitled  to  vote  stock  standing  on  the  books  in  the  name  of  the 
pledgee,  and  particularly  if  the  books  are  conclusive  evidence 
of  the  right  to  vote  as  between  the  corporation  and  the  stock- 
holders,— a  court  of  equity  may  compel  the  execution  of  a  proxy 
to  enable  the  person  who  is  entitled  to  vote  to  do  so.®^" 

Where  a  receiver  is  appointed  in  a  creditors'  suit,  and  the 

EOT  Smith  V.  Smith,  3  Desaus.  'S.  491,  reversing  Matthews  v.  Colum- 

C.)   557;  Abbot  v.  American  Hard  bia  Nat.  Bank,  79  Fed.  558. 

Rubber  Co.,  33  Barb.  (N.  Y.)   578.  .no  Arf..o-i„io   t  „„.q   n           tt 

A   proxy  has   no   authority,   un-  go  Va   53^44  Am    sf  rIu    gir' 

less  it  is  expressly  given,  to  vote  **"  ^^-  °'^^'  **  -^™-  ^*-  ^^P-  ^33- 

to    release    a    mortgage    securing  sioVowell  v.  Thompson,  3  Cranch, 

the    stockholder    as    a    corporate  c.  C.  428,  Fed.  Cas.  No.  17,023.     And 

creditor.     Moore    v.     Ensley,     112  see  dictum  in  Hoppin  v.  Bufeum,  9 

Ala.  228.  R.  I.  513,  n  Am.  Rep.  291;   In  re 

608  Columbia  Nat.  Bank  v.  Mat-  Argus  Printing  Co.,  1  N.  D.  435 
thews,    85   Fed.    934,    29   C.   C.   A. .  26  Am.  St.  Rep.  639. 
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property  consists  of  corporate  stock,  the  court  has  power  to 
compel  the  defendant  to  execute  a  proxy  or  power  of  attorney 
to  enable  the  receiver  to  vote  the  stock  at  corporate  meetings.®*^ 

And  where  a  will- directs  one  of  the  executors  to  vote  stock, 
and  the  other  executors  to  give  him  a  proxy  to  enable  him  to 
do  so,  the  other  executors  may  be  compelled  to  give  the  proxy.*^^ 

(m)  Bevocation  or  termination  of  power.— One  who  has  given 
a  proxy  or  power  of  attorney  to  vote  stock  ov?ned  by  him  may 
revoke  the  same  at  any  time,  unless  it  is  coupled  with  an  in- 
terest, even  though  it  may  in  terms  be  irrevocable.®^'  Indeed, 
according  to  the  weight  of  authority,  an  irrevocable  proxy  or 
power  of  attorney  to  vote  stock,  if  not  coupled  with  an  interest, 
is  contrary  to  public  policy.^^*  A  provision  in  a  proxy  given 
by  one  of  several  executors  that  it  shall  remain  in  force  until  re- 
voked by  him  in  a  certain  way  does  not  prevent  its  revocation 
by  a  coexecutor.®^®  Revocation  of  a  proxy  need  not  be  in  the 
form  or  manner  provided  in  the  proxy.  It  may  be  revoked 
orally,  or  by  conduct.  Appearing  and  asserting  the  right  to 
vote  at  a  meeting  revokes  a  proxy  previously  given.^^® 

A  proxy  or  power  of  attorney  to  vote  stock  is  generally  irrev- 
ocable, however,  if  so  in  terms,  when  it  is  based  upon  a  con- 
sideration, or  coupled  with  an  interest,  and  is  not  contrary  to 
public  policy,  as  where  it  is  given,  for  the  purpose  of  additional 
security,  to  creditors  of  the  corporation,  or  to  a  trustee  for 
their  benefit,  or  is  given  to  a  person  having  rights  under  an 
executory  contract  for  the  sale  of  stock,  etc.^*^ 

611  Atkinson  v.  Foster,  27  111.  ^^«  Schmidt  v.  Mitchell,  101  Ky. 
App.   63.  570,  72  Am.  St.  Rep.  427;  Com.  v. 

612  LafCerty's  Estate,  154  Pa.  St.    Patterson,  158  Pa.  St.  476. 

430.  617  Mobile  &  Ohio  R.  Go.  v.  Nlch- 

613  Woodruff  V.  DuMique  &  S.  C.  olas,  98  Ala.  92,  2  Smith's  Cas. 
R.  Co.,  30  Fed.  91;  Schmidt  v.  1043;  Hey  v.  Dolphin,  92  Hun  (N. 
Mitchell,  101  Ky.  570,  72  Am.  St.  Y.)  230;  Shelmerdine  v.  Welsh, 
Rep.  427;  Brown  v.  Pacific  Mail  20  Phila.  (Pa.)  199;  Smith  v.  San 
Steamship  Co.,  5  BlatcM.  525,  Fed.  Fraacisco  &  North  Pacific  Ry.  Co., 
Cas.  No.  2,025.  115  Cal.  584,  56  Am.  St.  Rep.  119. 

514  Post,  §  657.  Even  when  there  is  a  consldera- 

616  Schmidt  v.  Mitchell,  101  Ky.    tion   for   a   proxy,   it   may   be   re- 

570,  72  Am.  St.  Rep.  427.  voked   if   it  is   about   to   be   used 
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The  transfer  by  a  stockholder  of  his  voting  power  to  a  trustee 
vmder  an  agreement  for  the  security  of  creditors  of  the  corpo- 
ration does  not  constitute  the  stockholder  a  surety  of  the  corpo- 
ration, so  that  a  modification  in  the  agreement  by  the  trustee 
will  terminate  the  latter's  authority  to  vote  the  stock,  and  rein- 
vest the  stockholder  with  the  voting  power.^^®' 

In  'New  York  it  is  provided  that  every  proxy  shall  be  rev- 
ocable at  the  pleasure  of  the  person  executing  it,  and  it  is 
also  provided  that  no  stockholder  shall  sell  his  vote  or  issue 
a  proxy  to  vote  for  any  sum  of  money  or  anything  of  value.^^* 

(n)  Voting  trusts  and  agreements,  in  which  stockholders  sur- 
render their  voting  power,  permanently  or  for  a  fixed  time,  and 
vest  it  in  others,  and  the  validity  of  such  agreements,  are  con- 
sidered in  a  separate  section.®^" 

(o)  Presumptions. — ^When  the  validity  of  an  election  is  at- 
tacked, it  will  be  presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  proxies  presented  and  voted  were  regularly  exe- 
cuted and  given  by  persons  entitled  to  vote.^^^ 

i  657.    Agreements  affecting  the  right  to  vote — Voting  trusts. 

It  may  be  laid  down  as  an  undoubted  general  principle  that 
any  contract  on  the  part  of  a  stockholder  or  stockholders  of  a 
corporation,  or  between  stockholders,  to  vote  their  shares  in  a 
particular  way,  or  not  to  vote  in  a  particular  way,  is  illegal  and 

for  a  fraudulent  purpose.    Reed  v.  son  executing  it,"  does  not  apply 

Bank  of  Newburgh,   6   Paige    (N.  to  a  power  of  attorney,  irrevocable 

Y.)  337.  for  ten  years,  executed  by  joint 

518  Mobile  &  Ohio  R.  Co.  v.  owners  of  stock  to  one  of  their 
Nicholas,  98  Ala.  92,  2  Smith's  Gas.  number,  to  vote  on  the  stock,  since 
1043.  it  is  not  of  the  ordinary  character, 

519  Laws  N.  Y.  1890,  c.  564,  §  54;  and  none  of  the  joint  owners  could 
Laws  N.  Y.  1892,  c.  687,  §  21.  See  have  voted  on  the  stock  without 
In  re  Germicide  Co.,  65  Hun  (N.  the  consent  of  the  others.  Hey  v. 
Y.)  606,  20  N.  Y.  Supp.  495;  In  re  Dolphin,  92  Hun  (N.  Y.)  230,  36 
Glen    Salt    Co.,  17    App.  Div.   (N.  N.  Y.  Supp.  627. 

Y.)  234.  520  See  post,  §  657. 

It  has  been  held  that  the  provi-  521  People  v.  Crossley,  69  111.  195 ; 

slon  in   Laws   1892,   c.   687,    §   21,  White   v.    New   York    State   Agri- 

that  "every   proxy   shall   be   rev-  cultural  Society,-  45  Hun   (N.  Y.) 

ocable  at  the  pleasure  of  the  per-  580. 
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void  if  the  agreement  contemplates  a  fraud  upon  other  stock- 
holders, or  upon  the  creditors  of  the  corporation.^** 

As  vfe  shall  presently  see,  it  is  not  unlawful  per  se  for  stock- 
holders to  agree  or  combine  for  the  election  of  directors  or 
other  oiScers,  so  as  to  secure  or  retain  control  of  the  corpora- 
tion.^** But  any  agreement  by  or  between  a  part  of  the  stock- 
holders of  a  corporation,  particularly  where  they  own  a  major- 
ity of  the  stock,  by  which  they  bind  themselves  to  vote  for 
certain  officers  or  directors,  or  for  themselves,  at  a  stated  salary, 
or  for  certain  measures,  without  regard  to  what  may  be  to  the 
best  interests  of  the  company,  or  otherwise  place  their  owtti  in- 
terests in  opposition  to  the  interests  of  the  company,  since  it 
tends  to  a  perpetration  of  a  fraud  upon  minority  stockholders, 
is  contrary  to  public  policy,  and  illegal.®** 


522  An  agreement  by  a  sharehold- 
er In  a  company  which  was  being 
compulsorily  wound  up,  that,  in 
consideration  of  a  pecuniary  equiv- 
alent, he  would  endeavor  to  post- 
pone' the  making  of  a  call,  and 
would  support  the  claim  of  a  par- 
ticular creditor,  was  held  Illegal 
and  void,  as  in  fraud  of  other 
stockholders  and  creditors,  and 
contrary  to  the  policy  of  the  wind- 
ing-up acts.  Elliott  V.  Richardson, 
L.  R.  5  C.  P.  744. 

B2S  See  infra,  this  section. 

624  West  V.  Camden,  135  U.  S.  507 ; 
Wilbur  V.  Stoepel,  82  Mich.  344,  21 
Am.  St.  Rep.  568 ;  Snow  v.  Church, 
13  App.  Div.  (N.  Y.)  108;  Cone  v. 
Russell,  48  N.  J.  Eq.  208;  White 
V.  Thomas  Inflatable  Tire  Co.,  52 
N.  J.  Eq.  178;  Guernsey  v.  Cook, 
120  Mass.  501 ;  Noyes  v.  Marsh,  123 
Mass.  286 ;  Woodruff  v.  Wentworth, 
133  Mass.  309.  And  see  Noel  v. 
Drake,  28  Kan.  265,  42  Am.  Rep. 
162 ;  Blue  v.  Capital  Nat.  Bank,  145 
Ind.  518. 

Where  three  directors,  control- 
ling a  majority  of  the  stock  of  a 
corporation  with  a  capital  stock 
of  only  $125,000,  agreed  to  vote,  as 
stockholders  d.nd  directors,  for 
each  other,  or  such  persons  as  they 
should    respectively    nominate    to 


the  ofSces  of  president,  treasurer, 
and  auditor,  respectively,  so  long 
as  each  should  remain  a  stock- 
holder and  desire  such  ofllce,  and 
to  vote  an  increase  of  $2,500  to 
the  annual  salary  of  each  of  said 
officers,  the  agreement  was  held 
prima  facie  illegal.  Snow  v. 
Church,  13  App.  Div.  (N.  Y.)  108. 

An  agreement  between  two  of 
the  three  stockholders  and  direct- 
ors of  a  corporation,  that  a  pur- 
chaser of  stock  shall  be  employed 
as  business  manager  for  a  term 
of  years,  and  for  the  repurchase 
of  his  stock  at  a  stated  price  if 
he  desires  to  retire  at  the  end  of 
the  term,  is  contrary  to  public 
policy  and  illegal,  unless  assented 
to  by  all  of  the  stockholders.  Wil- 
bur V.  Stoepel,  82  Mich.  344,  21 
Am.  St.  Rep.  568. 

An  agreement  under  which  an 
irrevocable  proxy  is  given,  by 
which  the  directors  who  shall  be 
elected  shall  employ  the  person 
giving  the  proxy  at  a  fixed  salary 
during  its  existence,  is  illegal  be- 
cause it  operates  as  an  induce- 
ment to  elect  directors  who  will 
not  act  disinterestedly  for  the 
benefit  of  all  the  stockholders,  but 
rather  to  promote  the  interest  of 
the  party  or  parties  to  the  agree- 
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Voting  trusts  or  irrevocable  proxies. — Whether  or  not  stock- 
holders may  surrender  their  voting  power,  and  irrevocably  vest 
it  in  others,  permanently  or  for  a  stated  time,  depends  upon  the 
circumstances. 

It  is  clear  that  they  cannot  do  so  in  so  far  as  the  agreement  vi- 
olates an  express  provision  in  the  charter  of  the  corporation  or 
the  general  law,  as  a  provision  that  "no  person  shall  vote  at 
any  meeting  of  the  stockholders  *  *  *  by  virtue  of  any 
power  of  attorney  not  executed  within  one  year  next  preceding 
such  meeting ;  and  no  such  power  shall  be  used  at  more  than  one 
annual  meeting.  "^^® 

It  is  equally  clear  that  an  agreement  or  power  of  attorney 
affecting  the  right  to  vote  stock,  or  a  voting  trust,  is  contrary  to 
public  policy,  and  therefore  illegal  and  void,  if  the  purpose  is 
fraudulent  or  unlawful.  This  is  true,  for  instance,  when  the 
purpose  is  to  enable  a  majority  of  the  stockholders  to  conduct 
and  control  the  business  of  the  corporation  in  their  own  inter- 
est, or  the  interest  of  another  corporation  or  person,  or  other- 
wise in  fraud  of  the  rights  of  the  minority  stockholders.^^® 

And  even  when  there  is  no  fraudulent  intent,  or  violation 
of  an  express  charter  or  statutory  provision,  an  agreement  by 
which  stockholders  surrender  their  voting  power,  and  attempt 
to  place  it  irrevocably  in  others,  may  be  illegal.  According  to 
the  weight  of  authority,  and  except  as  hereafter  stated,  it  is  the 
policy  of  the  law  that  each  stockholder  in  a  corporation  shall 
be  free  to  cast  his  vote,  either  in  person  or  by  proxy,  for  what 
he  deems  the  best  interest  of  the  corporation,  the  other  stock- 
holders being  entitled  to  such  free  exercise  of  his  judgment  by 
each.     And,  therefore,  unless  there  is  some  special  and  stiffi- 

ment  alone.     Cone  v.  Russell,  48    buck  v.  Mercantile  Trust  Co.)   60 
N.  J.  Eg.  208.  Conn.    553,    2    Smith's   Cas.    1032; 

s25Shepaug  Voting  Trust  Cases  ^f%  ""r  ^^T/ w^,  ^^t^  ^"I  t 

(Bostwick  V.  Chapman,  and  Star-  )^-..^;   ^°- ^^*    ^^^^-   ^aw    Bui 

huck  V.  Mercantile  Trust  Co.)    60  ^^^'°\f,V  ^"^^^^^  ^'-  <^°°'^'  ^^0 

Conn.  553,  2  Smith's  Cas.  1032.  f%^-  ^^^i  C°°f./-  ^",if  ^l-  ^8  N. 

J.  Eq.  208;    White  v.  Thomas  In- 

528  Shepaug  Voting  Trust  Cases  flatable  Tire  Co.,  52  N.  J.  Eq.  178 ; 

(Bostwick  V.  Chapman,  and  Star-  Gage  v.  Fisher.  5  N.  D.  297. 
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cient  consideration  other  than  mere  mutnal  promises,  any  agree- 
ment, trust,  pool,  or  other  combination  or  device,  by  which 
any  number  of  stockholders  combine  to  irrevocably  place  the 
power  to  vote  their  shares,  or  to  determine  how  they  shall  be 
voted,  in  others,  who  have  no  beneficial  interest  in  the  stock  or 
the  management  of  the  corporation,  whether  permanently  or 
for  a  term  of  years,  is  contrary  to  public  policy  and  void,  even 
though  no  actual  fraud  may  be  contemplated.®^^ 

An  agreement  between  a  number  of  stockholders,  based  upon 
no  other  consideration  than  their  mutual  promises,  that  they 
will  not  give  proxies  to  vote  their  shares,  is  contrary  to  public 
policy  and  void;  and  this  is  particularly  true  where  they  also 
agree  not  to  transfer  their  shares  without  the  consent  of  all  the 
parties  to  the  agreement.^^* 

It  was  said  by  Judge  Robinson  in  a  Connecticut  case,  speak- 
ing of  such  a  trust:  "It  is  the  policy  of  our  law  that  an  un- 
trammeled  power  to  vote  shall  be  incident  to  the  ownership  of 
the  stock,  and  a  contract  by  which  the  real  owner's  power  is 

527  Shepaug  Voting  Trust  Cases  set  over,  pledge  or  give  power  of 
(Bostwlck  V.  Chapman,  and  Star-  attorney  to  vote,"  the  stock  held 
buck  V.  Mercantile  Trust  Co.)  60  by  them  respectively,  without  the 
Conn.  553,  2  Smith's  Cas.  1032;  concurrent  consent  of  all  signers 
Harvey  v.  Linville  Improvement  of  the  agreement,  the  instrument 
Co.,  118  N.  C.  693,  54  Am.  St.  Rep.  reciting  that  It  was  made  for  mu- 
749;  Kreissl  v.  Distilling  Co.  of  tual  protection,  and  to  prevent  the 
America  (N.  J.  Bq.)  47  Atl.  471;  sale  of  the  company's  franchise  by 
Woodruff  v.  Dubuque  &  S.  C.  R.  a  majority  of  the  members  of  the 
Co.,  30  Fed.  91;  Brown  v.  Pacific  present  board  of  directors,  who 
Mail  Steamship  Co.,  5  Blatchf.  525,  were,  or  who  represented,  a  mi- 
Fed.  Cas.  No.  2,025,;  Grifflth  v.  nority  of  the  shares  of  the  capital 
Jewett,  15  Wkly.  Law  Bui.  (Ohio)  stock  of  the  company.  It  was  held 
419;  Fisher  v.  Bush,  35  Hun  (N.  that  this  agreement  was  Illegal 
Y.)  642;  Williams  v.  Montgomery,  and  void,  not  only  because  It  was 
68  Hun,  416,  148  N.  Y.  519;  Cone  in  restraint  of  trade,  and  without 
v.  Russell,  48  N.  J.  Eq.  209;  White  a  sufficient  consideration, — mutual 
V.  Thomas  Inflatable  Tire  Co.,  52  promises  not  being  sufficient  con- 
N.  J.  Eq.  178 ;  Moses  v.  Scott,  84  sideration  in  the  case  of  such  con- 
Ala.  608.  tracts, — but  also  because  the  pro- 
fess Fisher  v.  Bush,  35  Hun  (N.  vision  that  none  of  the  signers 
Y.)  641.  In  this  case  a  number  of  should  vote  by  proxy  was  contrary 
stockholders  of  a  railroad  com-  to  public  policy  and  illegal.  See, 
pany  had  agreed  that  they  would  also,  Moses  v.  Scott,  84  Ala'.  608. 
"not  sell,  assign,  set  over,  pledge  Compare  Hey  v.  Dolphin,  92  Hun 
or  give  power  of  attorney  to  vote,  (N.  Y.)  230,  referred  to  Infra,  this 
or  agree  to  sell,  assign,  transfer,  section,  note  536. 


§  657  MANAGEMENT  OF  CORPORATIONS.  302I 

hampered  by  a  provision  therein  that  he  shall  vote  just  as  some- 
body else  dictates,  is  objectaonable,  I  think  it  against  the 
policy  of  our  law  for  a  stockholder  to  contract  that  his  stock 
shall  be  voted  just  as  some  one  who  has  no  beneficial  interest  or 
title  in  or  to  the  stock  directs;  saving  to  himself  simply  the 
title,  the  right  to  dividends,  and  perhaps  the  right  to. cast  the 
vote  directed,  willing  or  unwilling,  whether  it  be  for  his  in- 
terest,  for  the  interest  of  other  stockholders,  or  for  the  interest 
of  the  corporation,  or  otherwise.  This  I  conceive  to  be  against 
the  policy  of  the  law,  whether  the  power  so  to  vote  be  for  five 
years  or  for  all  time.  It  is  the  policy  of  our  law  that  owner- 
ship of  stock  shall  control  the  property  and  the  management 
of  the  corporation,  and  this  cannot  be  accomplished,  and  this 
good  policy  is  defeated,  if  stockholders  are  permitted  to  sur- 
render all  their  discretion  and  will,  in  the  important  matter  of 
voting,  and  suffer  themselves  to  be  mere  passive  instruments  in 
the  hands  of  some  agent  who  has  no  interest  in  the  stock,  equi- 
table or  legal,  and  no  interest  in  the  general  prosperity  of  the 
corporation.  And  this  is  not  entirely  for  the  protection  of  the 
stockholder  himself,  but  to  compel  a  compliance  with  the  duty 
which  each  stockholder  owes  his  fellow  stockholder,  to  so  use 
such  power  and  means  as  the  law  and  his  ownership  of  stock 
give  him,  that  the  general  interest  of  stockholders  shall  be  pro- 
tected, and  the  general  welfare  of  the  corporation  sustained, 
and  its  business  conducted  by  its  agents,  managers  and  officers, 
so  far  as  may  be,  upon  prudent  and  honest  business  principles, 
and  with  just  as  little  temptation  to  and  opportunity  for  fraud, 
and  the  seeking  of  individual  gains  at  the  sacrifice  of  the  gen- 
eral welfare,  as  is  possible.  This  I  take  it  is  the  duty  that  one 
stockholder  in  a  corporation  owes  to  his  fellow-stockholder; 
and  he  cannot  be  allowed  to  disburden  himself  of  it  in  this  way. 
He  may  shirk  it  perhaps  by  refusing  to  attend  stockholders' 
meetings,  or  by  declining  to  vote  when  called  upon,  but  the  law 
will  not  allow  him  to  strip  himself  of  the  power  to  perform  his 
duty.     To  this  extent,  at  least,  a  stockholder  stands  in  a  fidu- 


3022  PRIVATE  CORPORATIONS.  §    557 

ciary  relation  to  his  fellow-stockholders.  For  these  reasons  I 
hold  that  this  trust  agreement  is  void  as  against  the  policy  of 
the  law  of  this  state."^** 

"Each  stockholder,"  said  the  North  Carolina  court,  "whether 
by  himself  or  by  proxy,  must  be  free  to  cast  his  vote  for  what 
he  deemg  for  the  best  interest  of  the  corporation,  the  other 
stockholders  being  entitled  to  the  benefit  of  such  free  exercise 
of  his  judgment  by  each ;  and  hence  any  combination  or  device 
by  which  any  number  of  stockholders  shall  combine  to  place  the 
voting  of  their  shares  in  the  irrevocable  power  of  another  is 
held  contrary  to  public  policy. "^^*' 

When  proxies  to  vote  stock,  in  terms  irrevocable,  are  given  by 
stockholders,  or  a  trust  agreement  or  pool  is  entered  into  for  the 
purpose  of  placing  the  voting  power  in  others  as  trustees,  and 
the  agreement  or  combination  is  illegal  according  to  the  doc- 
trine above  stated,  any  stockholder,  or  his  transferee,  may  re- 
voke the  proxy  or  withdraw  at  any  time,  and  insist  upon  his 
right  to  vote  the  stock,  and,  if  necessary,  maintain  a  suit  to 
enjoin  the  proxy  or  trustees  from  voting  the  same.^^^ 

If  there  is  a  valuable  consideration  for  an  agreement  by 
which  stockholders  strip  themselves  for  a  time  of  the  right  to 
vote  their  stock,  and  vest  it  in  others,  as  in  cases  in  which  the 
persons  who  are  given  the  right  have  a  beneficial  interest  in  the 

521  Shepaug  Voting  Trust  Cases  named  in  the  agreement,  and  un- 

(Bostwick  V.  Chapman,  and  Star-  der  the  control  of  the  stockholders 

buck  V.  Mercantile  Trust  Co.)   60  who    were    parties    to    the   agree- 

Conn.  553,  2  Smith's  Gas.  1032.    In  ment. 

this  case,  for  the  purpose  of  re-  nso  Harvey  v.   Linville   Improve- 

taining  control  of  a  railroad  com-  ^       (^g   j^    ^    g93    ^^  ^^ 

pany,    and    msurmg   the    carrying  „.    „        '„,„ 

out  of  a  certain  policy,  a  majority  '       '^" 

of  the  stockholders  formed  a  syn-  ssi  Shepaug  Voting  Trust  Cases 
dicate,  and  had  the  title  to  their  (Bostwlck  v.  Chapman,  and  Star- 
shares  placed  in  a  trust  company  buck  v.  Mercantile  Trust  Co.)  60 
under  a  trust  agreement  to  eon-  Conn.  553,  2  Smith's  Cas.  1032; 
tinue  for  five  years,  under  which  Harvey  v.  Linville  Improvement 
trust  certificates  were  issued  to  Co.,  118  N.  C.  693,  54  Am.  St.  Rep. 
them,  and  the  stock  was  to  be  749;  Woodruff  v.  Dubuque  &  S.  C. 
voted  by  the  trust  company  in  R.  Co.,  30  Fed.  91;  Fisher  v.  Bush, 
accordance  with  such  directions  35  Hun  (N.  Y.)  642;  and  other 
as  might  be  given  by  a  committee  cases  in  note  527,  supra. 
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stock,  or  in  the  conduct  of  the  business  of  the  corporation,  the 
agreement  is  undoubtedly  valid,  provided  the  intention  or  pur- 
pose is  not  unlawful.  Thus,  in  order  to  furnish  additional 
security  to  bondholders  or  other  creditors  of  a  corporation,  who, 
by  reason  of  their  relation,  are  interested  in  the  manner  in 
which  the  business  of  the  corporation  is  conducted,  stockholders 
may  surrender  their  voting  power  by  an  irrevocable  power  of 
attorney  or  agreement,  and  vest  it  either  in  the  creditors  them- 
selves, or  in  a  trustee  for  them,^*^  provided  the  charter  or  a 
general  statute  does  not  expressly  limit  the  right  to  vote  to  per- 
sons who  are  stockholders.^** 

Agreements  to  pool  or  combine  corporate  stock,  and  for  the 
voting  of  the  same,  are  not  necessarily  illegal  as  against  public 
policy.  Whether  they  are  so  or  not  in  any  particular  case 
depends  upon  the  objects  to  be  attained  and  the  other  circum- 
stances.®** It  is  not  in  violation  of  any  rule  or  principle  of 
law,  nor  contrary  to  public  policy,  for  stockholders  who  own  a 
majority  of  the  stock  of  a  corporation  to  cause  its  affairs  to  be 
managed  in  such  way  as  they  may  think  best  calculated  to 
further  the  ends  of  the  corporation,  and  for  this  purpose  to 
appoint  one  or  more  proxies  who  shall  vote  in  such  a  way  as 
will  carry  out  their  plan.  Nor  is  it  against  public  policy  for 
two  or  more  stockholders  to  agree  upon  a  course  of  corporate 
action,  or  upon  the  officers  whom  they  will  elect,  and  they  may 
do  so  either  by  themselves  or  through  their  proxies,  or  they  may 
unite  in  the  appointment  of  a  single  proxy  to  effect  their  pur- 
pose. Such  agreements  are  valid  and  binding,  if  based  upon  a 
sufficient  consideration,  if  they  do  not  contravene  any  express 
charter  or  statutory  provision,  and  if  they  do  not  contemplate 
any  fraud  or  wrong  against  other  stockholders,  or  other  illegal 
object.®*® 

032  Mobile  &  Ohio  R.  Co.  v.  Nich-  47  Atl.  638,  affirming  60  N.  J.  Bq. 

olas,   98  Ala.   92,   2   Smith's   Cas.  17;    and  other  cases  in  the  notes 

1043.  following. 

038  Durkee  v.  People,  155  111.  354,       035  Smith    v.    San    Francisco    & 

46  Am.  St.  Rep.  340.  North  Pacific  Ry.  Co.,  115  Cal.  584, 

634  Chapman  v.  Bates  (N.  J.  Eq.)  56  Am.  St.  Rep.  119,  35  L.  R.  A. 
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In  a  liute  Ifew  York  case,  persoms  who  were  jointly  interested 
ia  -oertaia  siiares  of  istock  wMch  had  feefea  issued  to  tkem  in  a 
single  o©rtifica*e  -eatered  into  an  agreement  that  the  stock  .diouM 
n©t  fee  sold,  -or  in  amy  manner  dispoaed  ■o:^  or  %hfe  oedtificate  s«j^ 
rendered,  for  a  period  of  ten  years,  without  their  joint  consent 
in  writing,  but  .should  remaiia  as  first  issmed,  "for  the  pwrpose 
of  enabling  the  s^d  parties  of  %m  ficst  part  to  present  the  con' 
trol  and  management  of  the  said  coamf^any  fromi  passing  oveir 
to  persons  who  might  be  less  ^qualified  or  less  disposed  to  mak« 
the  businiess  of  the  said  'compuuy  a  suceess  and  its  .slboek  val' 
uable,"  and  one  of  the  persons  interested  was  by  tho  agreement 
appointed  a  proxy  to  vote  the  shai'es  as  a  unit  .at  all  -elections, 
the  projjy  being  made  irievoeable  for  a  period  of  ten  years, 
unless  sooner  revoked  isj  consait  of  all  the  parties*  In  an  ac- 
tion to  have  the  agreement  declared  voi4,  and  to  compel  tfae 
issue  to  the  plaintiff  of  a  certificate  for  half  the  shares,  fod.ng 
the  amoumt  of  his  interest,  the  court  held  that  the  agreMnsot 
was  valid  and  bia.ding.  "The  object  and  purpose  of  the  ar- 
rangement as  stated  in  the  contracts,"  it  was  sai-d,  "is  Jiot  of 
itself  vicious,  but  rather  thfe  contrary.  This  is  not  a  case 
where,  as  in  some  of  the  'cases  cited  by  the  respondeat,  there  is 
a  combination  of  stockholders  for  the  special  benefit  of  sonwi 
party,  or  where  the  power  to  cast  the  vote  is  in  a  pairty  having 
no  b&nefici'al  interest.  The  arrangement  purported  to  be  for 
the  benefit  of  all  the  stockholders,  and  the  a/ttorney  was  one 
of  the  parties  beneficially  interested.  *  *  *  It  will  hardly 
be  claimed  that  a  miajority  of  fstockholders  may  not  combine  to 
control  an  eleetion  of  directors."^*® 

And  in  a  late  California  case  it  was  held  tha)t,  where  several 
persons  are  about  to  purchase  stock,  they  may  enter  into  a  valid 

309;  Faulds  V.  Yates,  57  111.  416,  11  N.   Y.    618;    Brown  v.   Britton,   41 

Am.   Rep.    24;    Chapman   t.    Bates  App.  Dlv.  (N.  Y.)  57;  Ohio  &  Mis- 

(N.  J.  Eq.)   47  Atl.  6S8,  -affirMimg  sfesilipi  Ky.  Oo.  v.  State,  4'9  Ohio 

60  N.  J.  Bq.  17;  Hey  V.  ©ol-phtn,  92  St.  '668;    Moses  v.   Scoft,  «4  Ala. 

Hun    (N.    Y.)    230;     Williams    v.  608;   Beitman  v.  Stelner  Bros.,  98 

Montgomery,  68  Hun  (N.  Y.)  416,  ATa.  241. 

148  N.  Y. 'SIS;  Harettieyer  v.  Have-  saeHey  v.  Dolphia,  '92  Hun   (N. 

meycr,  43  N.  Y.  SuFet.  Ot.  506,  S6  Y.)   230. 
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agreement  that  tJbe  stock  shall  he  voted  as  a  iinit  iox  a  term  ©f 
years  at  all  meetings  for  the  electioo  of  direetorSj  aod  thait  the 
persons  fox  -whom  it  shall  be.  voted  shall  be  delermined  by  siiich 
purchasers,,  OJr  their  survivors,  by  ballot,  and  that,  if  any  of  siaoh 
stock  shall  be  sold,  an  agreement  shall  be  exacted  from  the 
vendees  that  it  shall  continue  to  be  voted  pursuant  to  the  agree- 
ment, and  that  none  of  the  parties,  can  withdraw  from  the:  g^ee- 
ment  or  prevent  a  majority  of  the  parties  from  determining 
how  the  stock  shall  be  voted.  It  was  held  in  this  case  that  there 
was  a  sufficient  consideration  for  this  agreement,  in  that  the 
parties  in  their  agreement  to  purchase  the  stock  had  stipulated 
for  such  a  voting  agreement,  that  it  was,  immaterial  that  the 
voting  agreement  was  not  executed  until  after  their  bid  for  the 
stock  was  made,  where  it  was  executed  before  the  purchase  was 
completed  by  paying  the  purchase  money,  and  that  separate 
certificates,  were  issued  to  the  several  parties..^*^ 

§  658.    Effect  of  illegal  votes  or  rejection  of  votes. 

An  election  or  other  action  at  a  corporate  meeting  is  not  ren- 
dered invalid  because  of  the  receipt  of  illegal  votes,  or  the  re- 
jection  of  legal  votes,  if  the  result  would  have  been  the  same 
had  they  been  rejected  or  received,  as  the  case  may  be,^^^  And 
to  set  the  action  or  election  aside,  the  fact  that  the  result  would 
have  been  different  must  be  affirmatively  shown.**^^ 

If  it  appears  that  directors  were  elected  by  the  receipt  of 
illegal  votes,  or  by  the  rejection  of  legal  votes,  and  the  result 
would  have  been  different  if  it  had  not  been  for  the  illegality, 

537  Smith   V.    San   Francisco    &  Sudbary     v.     Stearns,     21     Pick. 

North  Pacific  Ry.  Co.,  H5  Cal.  584,  (Mass.)   148;    Trustees  of  School 

56  Am.  St.  Rep.  119,  aS  L.  R.  A.  District  No.  3  v,  Gibbs,  2  Cush. 

309.  (Mass.)    39;    Wardens    of    Christ 

638  Ex  parte  Murphy,  7  Cow.  (N.  Church   v.   Pope,   8   Gray   (Mass.) 

Y.)   153;   In  re  Chenango  County  140;  State  v.  Lehre,  7  Rich.  Law 

Mutual  Ins.  Co,  19  Wend.  (N.  Y.)  (S.  C)  234;   Byers  y.  Rollins,  13 

635;    People  v.   Tuthlll,   31  N.   Y.  Colo.    22;    McNeely   v.    Woodruff, 

550;    In  re  Argus  C3o.,  138  N.  Y.  13  N.  J.  Law,  352;  Conant  v,  MH- 

557;    Craig  v.   First  Presbyterian  laudon,  5  La.  Ann.  54& 

Church  of  Pittsburgh,  88  Pa.  St.  539  Ex  parte  Murphy,  7  Cow.  (N. 

42;  Inhabitants  of  First  Parish  in  Y.)  153. 
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they  have  no  right  to  the  office,  and  a  stockholder  may  sue  to 
set  the  election  aside,  and  enjoin  them  from  acting.^***  The 
court  cannot  declare  those  elected  who  would  have  been  elected 
if  illegally  rejected  votes  had  been  counted  for  them.^*^  But 
where  illegal  votes  have  been  received,  the  court  may  enjoin  the 
directors  claiming  to  have  been  elected  thereby,  and  declare  the 
election  of  those  who  received  a  majority  of  the  votes  which 
were  legal.^*^ 

The  receipt  of  illegal  votes  at  a  corporate  meeting  does  not 
render  the.  election  or  other  action  either  void  or  voidable,  at 
the  instance  or  objection  of  stockholders  who  were  present,  if 
no  objection  was  taken  at  the  time.®** 

A  stockholder  cannot  complain  of  failure  or  refusal  to  re- 
ceive his  vote  at  a  corporate  meeting  unless  he  shows  that  he 
offered  to  vote,  or  otherwise  asserted  his  right,  and  that  his  vote 
was  rejected.^**  An  offer  to  vote  would  no  doubt  be  excused 
if  the  officer  having  the  authority  to  determine  the  right  to  vote 
should  give  notice  that  the  vote  will  not  be  received.  But  a 
stockholder  cannot  complain  if  he  failed  to  offer  his  vote,  or 
assert  his  right  to  vote,  upon  the  expression  of  an  adverse 
opinion  as  to  his  right  to  vote  by  an  officer  having  no  authority 
to  determine  the  question, — as  where  such  an  opinion  is  ex- 

B40  In  re  Long  Island  R.  Co.,  19  542  Bx  parte  Desdoity,  1  Wend. 

Wend.  (N.  Y.)  37,  32  Am.  Dec.  429;  (N.    Y.)    98;     American    Railway- 

Humboldt   Driving   Park   Ass'n  v.  Frog  Co.  v.  Haven,  101  Mass.  398, 

Stevens,  34  Neb.  528,  33  Am.  St.  3  Am.  Rep.  377 ;  In  re  St.  Lawrence 

Rep.  654;  In  re  Argus  Printing  Co.,  Steamboat  Co.,  44  N.  J.  Law,  529; 

1  N.  D.  435,  26  Am.  St.  Rep.  639;  Downing  v.  Potts,  23  N.  J.  Law,  66. 

In  re  Vernon,  1  Pennewill   (Del.)  Votes  cast  for  a  person  who  is 

202.  not   eligible   for   the   office   of   di- 

541  In  re  Long  Island  R.  Co.,  19  rector  cannot  be  ignored  for  the 

Wend.  (N.  Y.)  37,  32  Am.  Dec.  429.  purpose  of  declaring  another  can- 

And  see  People  v.  Phillips,  1  Denio  didate  elected  unless  those  voting 

(N.  Y.)   388;   Hartt  v.  Harvey,  19  for  the  former  knew  that  he  was 

How.  Pr.  (N.  Y.)  252,  32  Barb.  62;  ineligible.     Schmidt    v.    Mitchell, 

In  re  Argus  Printing  Co.,  1  N.  D.  101  Ky.  570,  72  Am.  St.  Rep.  427. 

435,  26  Am.  St.  Rep.  639;  State  v.  ■'■is  in  re  Chenango  County  Mu- 

McDaniel,   22   Ohio   St.   354.     See,  tiial  Ins.  Co.,  19  Wend.  (N.  Y.)  635. 

however.  In  re  Cape  May  &  Dela-  And   see   State  v.  Lehre,   7  Rich, 

ware  Bay  Nav.  Co.,  51  N.  J.  Law,  Law  (S.  C.)  234. 

78.  044  state  V.  Chute,  34  Minn.  135. 
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pressed  by  the  chairman  or  presiding  officer,  when  the  authority 
to  determine  the  question  is  not  in  him,  but  in  the  meeting.®** 

VI.    BtECTiON,   Appointment    and   Qualifications    of    Officees    and 

Agents. 

§  659.  In  general. — ^A  corporation  has  the  implied  power  to 
elect  or  appoint  such  directors  or  other  officers  and  agents  as  it 
may  deem  necessary  or  expedient,  except  in  so  far  as  it  may  be 
controlled  by  express  charter  or  statutory  provisions;  and  subject 
to  the  same  qualification,  it  may  prescribe  the  time  and  mode  of 
their  election  or  appointment. 

Directors  and  other  officers  must  have  the  qualifications,  if  any, 
prescribed  by  the  charter  or  general  statutory  law,  but  no  special 
qualification  is  necessary,  unless  so  required.  By-laws  may  pre- 
scribe qualifications,  but  they  may  be  waived  by  the  corporation. 

One  who  holds  an  office  and  performs  its  duties  with  the  con- 
sent of  the  corporation  is  a  de  facto  officer,  although  his  appoint- 
ment or  election  may  have  been  illegal  or  irregular,  and  his  acts 
as  such  are  binding  so  far  as  third  persons  are  concerned,  and  as 
against  himself.  But  a  de  facto  officer  cannot  assert  rights  de* 
pendent  upon  his  being  an  officer. 

A  person  who  has  not  the  qualifications  for  office  prescribed  by 
the  charter  or  statute  is  not  strictly  a  de  facto  officer,  but  he  can- 
not set  up  his  disqualification  to  escape  liability  as  such ;  and  the 
corporation,  if  it  holds  him  out  as  an  officer,  will  be  estopped  as 
against  persons  dealing  with  him  in  good  faith. 

i  660.    Power  to  elect  or  appoint  officers,  and  mode  of  election  or 
appointment. 

In  the  absence  of  any  provision  in  the  charter  of  a  corpora- 
tion or  the  general  law,  the  corporation,  acting  by  vote  of  the 
majority  of  the  stockholders  or  members  at  a  corporate  meeting, 
has  the  inherent  power  to  appoint  directors  and  such  other  offi- 
cers as  may  be  deemed  necessary  for  the  management  of  its  af- 
fairs. Such  power  need  not  be  expressly  conferred,  but  will  be 
implied.®*® 

5*5  state  V.  Chute,  34  Minn.  135.  Y.  224.     And  see  Protection  Life 

546  Com.  v.  Gill,  3  Whart.   (Pa.)  Ins.  Co.  v.  Foote,  79  III.  361. 

228;  Wright  v.  Com.,  109  Pa.  St.  A  corporation  is  not  dissolved 

560 ;  Hurlhut  v.  Marshall,  62  Wis.  by  ceasing  to  do  business  or  by  In- 

590;  Beardsley  v.  Johnson,  121  N.  solvency,  and,  in  the  absence  of 
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In  the  absence  of  express  provision  on  the  subject  in  the  chax- 
ter  or  general  law,  the  stockholders  may  elect  or  appoint  direct- 
ors and  other  officers  at  such  times  and  in  such  mode  as  they 
may  see  fit.^*''  But  charter  or  statutory  provisions,  when  there 
are  any,  must  be  substantially  complied  with,  both  as  to  time 
and  mode.^*® 

Primarily,  and  in  the  absence  of  provision  to  the  coHtrary, 
the  power  to  elect  directors  and  other  officers  is  in  the  stods- 
hoMers.®*'  But  the  power  may  be  and  often  is  conferred  upon 
the  directors.  If  the  charter  or  statute  vests  the  power  to  elect 
or  appoint  officers  in  the  board  of  directors,  they  cannot  be 


statutory  provision  to  such  effect, 
it  is  not  for  that  reason  precluded 
from,  holding  an  election  of  direct- 
ors. Beardsley  v.  Johnson,  121  N. 
Y.  224. 

547  Burr's  Ex'r  v.  McDonald,  3 
Grat.  (Va.)  215. 

548  Moses  v.  Tompkins,  84  Ala. 
613;  State  v.  McCuUaugh,  3  Nev. 
202;  Conant  v.  Millaudon,  5  La. 
Ann.   26. 

Under  a  charter  providing  that 
there  shall  be  "three  directors,  out 
of  whom  a  president  shall  be 
chosen,"  it  is  sufficient  if  the  presi- 
dent be  elected  by  a  legally  con- 
stituted meeting  at  the  same  time 
with  the  other  directors,  without 
having  been  previously  elected  a 
director.  Currie's  Adm'rs  v.  Mu- 
tual Assurance  Society,  4  Hen.  & 
M.  (Va.)  315,  4  Am.  Dec.  517. 

If  the  charter  of  a  corporation  or 
the  general  law  requires  that  the 
directors  shall  be  elected  at  tTie 
regular  annual  meetings,  they  can- 
not be  elected,  nor  can  vacancies 
be  filled  at  a  si>ecial  meeting. 
Moses  V.  Tompkins,  84  Ala.  613. 

When  the  charter  or  general  law 
requires  that  the  stockholders 
shall  elect  directors  or  trustees 
annually  at  such  time  and  place, 
and  in  such  manner,  as  may  be 
prescribed  by  the  by-laws,  an  elec- 
tion must  be  held  substantially 
once  in  every  year.  State  v.  Mc- 
Cullough,  3  Nev.  202. 


Laws  N.  T.  1890,  c.  564,  §  20, 
providing  that  directors  shall  be 
chosen  from  the  stockholders  "by 
a  majority  of  the  votes  of  the 
stockholders  voting,"  has  no  ap- 
plication to  directors  for  the  first 
year,  named  in  the  certlcate  of 
incorporation,  as  provided  by  stat- 
ute. Hamilton  Trust  Co.  v.  Clemes, 
163  N.  Y.  423,  affirming  17  App. 
Div.  152. 

549  Under  a  statute  providing 
that  every  corporation  shall  have 
power  to  make  by-laws  fixing  or 
altering  the  number  of  its  direct- 
ors, and  vesting  the  power  to  make 
by-laws  in  the  stockholders,  the 
stockholders  of  a  corporation  have 
the  power  to  amend  the  by-laws  by 
a  provision  for  an  additional  num- 
ber of  directors,  to  take  office  at 
once.  In  re  A.  A.  Griffing  Iron 
Co.,  63  N.  J.  Law,  168,  357. 

The  New  Jersey  statute  provid- 
ing that  any  vacancy  among  the 
directors  caused  by  death,  resig- 
nation, removal,  or  otherwise 
shall  be  filled  in  such  manner  as 
may  be  provided  by  the  by-laws, 
and,  in  the  absence  of  such  provi- 
sion, shall  be  filled  by  the  board 
of  directors,  does  not  apply  to  the 
filling  up  of  a  board  of  directors 
whose  membership  is  enlarged  by 
a  vote  of  the  stockholders,  but 
such  offices  must  be  filled  by  the 
stockholders.  In  re  A.  A.  Griffing 
Iron  Co..  63  N.  J.  Law,  168.  357. 
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elected  or  appointed  by  the  stockholders.^""  In  exercising  the 
power,,  the  directors  must  act  legally  as  a  board/^^  and  as  re- 
quired by  the  charter  or  statute,^^^  and  they  themselves  must 
have  been  legally  elected.^  ^^ 

If  the  number  o£  directors  to  be  chosen  is  prescribed  by  the 
charter  or  statute,  it  must  be  complied  with.^^*  But  the  fact 
that  less  than  the  full  niimber  of  directors  are  chosen  at  an 
election  does  not  render  their  election  invalid,  as  the  vacancies 
may  be  filled  by  another  election.®*^ 

The  mode  of  calling  and  conducting  corporate  meetings  for 
the  eleetioa  of  directors  and  other  officers,  and  the  effect  of 
irregularities,  etc.,  have  been  considered  in  former  sections.^''® 
The  mode  of  action  by  directors  in  appointing  officers  is  con- 
sidered in  subsequent  sections.®'^^ 

Acceptance  of  oMce. — To  make  one  an  officer  of  a  corporation, 
his  consent,  as  well  as  an  appointment  or  election,  is  necessary. 
A  person  who  ia  elected  without  his  knowledge,  and  who  does 
not  accept  the  office,  or  act  as  an  officer,  is  not  an  officer,  al- 
tbough  he  may  have  received  stock  after  his  election.^''*  No 
formal  acceptance,  however,  is  necessary.  If  a  person  enters 
upon  the  duties  of  an  office  after  his  election  or  appointment, 
it  is  a  sufficient  acceptance,  or,  rather,  sufficient  ground  for  im- 
plying acceptance.  La  the  absence  of  proof  to  the  contrary.^^" 
Indeed,  acceptance  of  an  office  may  be  presumed  without  any 
act,  in  the  absence  of  evidence  to  the  contrary.^^" 

550  In  re  St  Helen  Mall  Co.,  3  (N.  Y.)  591;  In  re  Excelsior  Ins. 
Sawy.  88,  Fed.  Gas.  No.  12,222;  Co.,  38  Barb.  (N.  Y.)  297;  Wright 
Walsenburg  Water  Co.  v.  Moore,  5   v.  Com.,  109  Pa.  St.  561. 

Colo.  App.  144.  556  Ante,  §§  644-650. 

551  Hancock  v.  Holbrook,  9  Fed.        .,,  ■□„„<.   „  „-„ 

353.    And  see  post,  §  678.  557  Post,  §  676  ei  seq. 

552  Moses  v.  Tompkins,  84  Ala.  ^^*  Rozecrans  Gold  Mining  Co.  v. 
613.  Morey,  111   Cal.   114. 

553  Waterman  v.  Chicago  &  Iowa  558  Blake  v.  Bayley,  16  Gray 
R.  Co.,  139  111.  658,  32  Am.  St.  Rep.  (Mass.)  531;  Danville  &  Western 
228 ;  Brown  v.  Company,  22  Pittsb.  R.  Co.  v.  Brown,  80  Va.  340. 

L.  J.  (N.  S.;  Pa.)  343.  If  the  clerk  of  a  corporation  is 

654  Conant  v.  Millaudon,  5  La.  present  when  a  motion  approving 
Ann.  26;  Beardsley  v.  Johnson,  121  his  election  is  passed,  and  himself 
N.  Y.  224.  records  the  vote,  his  acceptance  of 

655  In  re  Union  Ins.  Co.,  22  Wend,  the  office  will  be  presumed.     De- 


2030  PRIVATE  CORPORATIONS.  §  661 

Presumptions. — Persons  acting  publicly  as  officers  of  a  cor- 
poration are  presumed  to  be  rightfully  in  office,  until  the  con- 
trary is  shown.^'^  And  when  a  corporation  has  elected  or  ap- 
pointed directors  or  other  officers,  it  will  be  presumed  that  the 
election  or  appointment  was  regular,  and  that  charter  or  statu- 
tory provisions  have  been  complied  with."*^ 

§  661.     Qualifications  of  officers. 

Any  person  may  be  elected  or  appointed  as  a  director  or  other 
officer  of  a  corporation,  unless  ther^  is  some  special  provision 
on  the  subject  in  the  charter  or  by-laws  of  the  corporation  or 
a  general  law."®^  But  sometimes  particular  qualifications  are 
thus  prescribed,  and,  in  such  a  case,  no  person  is  eligible  unless 
he  has  the  prescribed  qualifications. 

It  has  been  held  that  votes  cast  for  a  person  who. is  not  eli- 
gible as  a  director  or  other  officer  under  the  charter  or  statute 
cannot  elect  him,  and  that  he  does  not  become  even  a  de  facto 
officer.®®*  It  does  not  follow,  however,  that  ineligibility  of  a 
person  who  has  been  elected  an  officer  will  invalidate  his  acts 
as  such.  Persons  dealing  with  a  corporation  are  not  required 
to  ascertain  whether  the  directors  or  other  officers  of  the  cor- 
poration have  the  qualifications  prescribed  by  the  by-laws. 
Acts  of  a  director  or  other  officer  are  valid,  therefore,  so  far  as 
third  persons  are  concerned,  although  he  may  not  possess  the 

lano  V.   Trustees  of  Smith  Chari-  Y.    224.      See    ante,   §§    646,    647, 

ties,  138  Mass.  63.  649(f),(g). 

^     ,  563  Wight  V.   Springfield  &  New 

soo  Lockwood  V.  Mechanics'  Nat.  London  R.  Co.,  117  Mass.  226,  19 

Bank,  9  R.  I.  308,  11  Am.  Rep.  253;  Am.   Rep.   412;     Bristol    Bank    & 

Halpin  v.  Mutual  Brewing  Co.,  20  Trust  Co.  v.  Jonesboro  Banking  & 

App.  Div.   (N.  Y.)   583.  Trust  Co.,   101  Tenn.   545. 

seiSeima  &  Tennessee  R.  Co.  v.  ,nr?^™^^?''n  "^^'^'n?,  S?'  i^9^." 
Tipton,  5  Ala.  787,  39  Am.  Dec.  344;    ^^\;  J^nner  s  Case   7  Ch  Div.  132; 

Susquehanna   Bridge  &  Bank  Co     f,^'^?'"**  J"  ^'^""^f}:,  ^?^  ^'^m  w' 
V.  General  Ins.  Co^  3  Md.  305,  56    ^^  Am    St    Rep    427;   In  re  New- 

Am.  Dec.  740;   Burgess  v.  Pu^,  2  '=°™1';,|^^N- ^\^"PP-/^i,^'^     ^iR 

Gill  (Md.)  287;  State  v.  Kupferle,  l'    Attleborough    Nat.    Bank,    148 

44   Mo.    154,    100   Am.    Dec    265;  Mass     187.      Compare,    however. 

Lucky  Queen  Mining  Co.  v.  Abra-  f,?""^"'? ^  ^-   Jp^son,   121   N    Y. 

ham   26  Or   282  ^^*'  I^elaware  &  Hudson  Canal  Co. 

V.  Pennsylvania  Coal  Co.,  21  Pa. 

"02  Beardsley  v.  Johnson,  121  N.  St.  131. 
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qualifications  prescribed  by  the  by-laws,  if  he  has  been  elected 
or  appointed  by  the  corporation,  and  permitted  to  act  for  it.^®'' 

It  is  undoubtedly  within  the  power  of  a  corporation  to  make 
by-laws  prescribing  the  qualifications  of  its  directors  and  other 
officers,*®*  provided  the  by-lawB  are  not  inconsistent  with  the 
charter  or  general  statutes.*''^ 

A  person  cannot  set  up  his  own  disqualification  to  be  a 
director  or  other  officer  in  a  corporation,  in  order  to  escape  lia- 
bility as  such  to  the  corporation  or  its  creditors  for  acts  done 
by  him  in  such  capacity.^** 

Unless  expressly  authorized,  the  inspectors  at  a  corporate 
election  have  no  power  to  pass  upon  the  eligibility  of  persons 
for  whom  it  is  proposed  to  vote.**® 

Ownership  of  stock. — It  is  usual  to  elect  the  directors  and 
other  officers  of  a  corporation  from  among  the  stockholders,  and 
sometimes  the  charter,  general  law,  or  by-laws  expressly  require 
that  they  shall  be  stockholders.  In  siich  a  case,  persons  who 
are  not  stockholders  are  ineligible.*^"  In  the  absence  of  such 
an  express  requirement,  however,  the  ownership  of  stock  is  not 
necessary  at  all.*''^  Under  the  N^ew  York  statute  requiring 
that  the  directors  of  every  stock  corporation  shall  be  chosen 

665  Despatch  Line  of  Packets  v.   not   be   dispensed  with  by  a  by- 
Bellamy  Mfg.  Co.,  12  N.  H.  205,  37    law.    See  infra,  this  section. 
Am.  Dec.  203,  where  it  was  held       ses  Easterly     v.    Barber,    65     N. 
that  a  mortgage  authorized  by  the    Y.  252;  McDowall  v.  Sheehan,  129 
directors  of  a  corporation  was  not    N.  Y.  200;   Donnelly  v.  Pancoast, 
invalid  because  one  of  them  was    15  App.  Div.   (N.  V.)  323;   Stetson 
not  a  proprietor  or  stockholder,  as    v.    Northern   Investment   Co.,    104 
required  by  the  by-laws  of  the  cor-   Iowa,  393. 
poration,  although  it  was  said  that       See  post,  §  662. 
he   was   not  a   de   facto   director.       sea  in  re  St.  Lawrence  Steamboat 
See,    also,    Beardsley   v.   Johnson,    Co.,  44  N.  J.  Law,  529. 
121  N.  Y.  224;  Kuser  v.  Wright,  52       sto  See  Despatch  Line  of  Packets 
N.  J.  Eq.  825,  reversing  Wright  v.    v.  Bellamy  Mfg.  Co.,  12  N.  H.  205, 
First  Nat.  Bank,  52  N.  J.  Eq.  392.    37  Am.  Dec.  203 ;  Schmidt  v.  Mitch- 
And  see  post,  §  661.  ell,  101  Ky.  570,  72  Am.  St.  Rep. 

566  Cross  V.  West  Virginia  Cen-  427;  In  re  Newcomb,  18  N.  Y.  Supp. 
tral  &  Pittsburgh  Ry.  Co.,  37  W.  16;  In  re  Elias,  40  N.  Y.  Supp.  910; 
Va.  342.  Chemical   Nat.    Bank   v.    Colwell, 

667  Ante,  §  638(b).     Thus,  if  the    132  N.  Y.  250;  and  cases  cited  in 
charter  of  a  corporation  or  a  gen-  the  notes  following.    See  Chase  v. 
eral  law  requires  that  the  direct-    Tuttle,   55   Conn.   455,   3   Am.   St. 
ors  shall  be  stockholders,  the  ne-   Rep.  64. 
cessity  for  ownership  of  stock  can-       571  Wight  v.   Springfield  &  New 
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from  th.e,  stodiliolders,  and  providing  that,  if  a  director  shall 
cease  to  be  a  stockholder,  his  office  shall  beooitae  vacant,  it  has 
been  held  that,  to  be  qualified  as  a  director,  one  must  be  the 
beneficial  as  well  as  the  legal  holder  of  stock,  and  that  one  hold- 
ing the  legal  title  merely  as  trustee,  the  beneficial  interest  being 
in  another,  is  not  qualified.^^^  In  other  states  and  in  England, 
however,  it  has  been  held  that  beneficial  ownership  is  not  neces- 
sary, and  that  a  person  who  holds  the  legal  title  to  stock  on  the 
books  of  the.  corporation  is  qualified,  although  the  stock  may 
have  been  transferred  to  him  merely  for  the  purpose,  and  the 
beneficial  ownership  may  be  in  another.^^* 

It  has  been  held  that  when  a  director  is  required  to  be  a 
stockholder,  and  by  statute  stock  is  transfera'blei  only  on  the 
books  of  the  corporation,  he  must  appear  as  a  stockholder  on 
the  books  of  the  corporation,  and  that  a  transferee  whose  trans- 
fer is  not  registered  is  not  eligible.^^*  But  registration  is  not 
necessary,  in  the  absence  of  such  a  statute.^''^ 

A  person  holding  stock  as  executor  or  trustee,  and  who  is 

London  R.  Co.,  117  Mass.  226,  19  v.   Springfield  &  New  London  R. 

Am.  Rep.  412,  where  It  was  said:  Co.,   117   Mass.   226,   19   Am.   Hep. 

"Although  the  directors  of  a  rail-  412,  "the  remarks    *    ♦    *    do  not 

road  corporation  are  usually  chosen  appear  to  have  been  necessary  to 

hy    the    stockholders    from    their  the  decisions,  and  the  reports  do 

own  number,  there  Is  no  rule  of  not  show  what  the  statutes  were 

law    that    makes    the    holding    of  under  which  the  cases  arosei." 

stock   an   indispensable   qualiflca-  572  Xn  re  Elias,  17  Misc.  Rep.  718, 

tion    of    a    director,    unless    pre-  40  N.  Y.  Supp.  910;  Chemical  Nat. 

scribed  by  some  act  of  the  legisla-  Bank  v.  Colwell,   132  N.  Y,  250. 

ture  or  by-law  of  the  corporation."  ^^d  see  Bartholomew  t.  Bentley,  I 

See,   also.   In   re   British   Provi-  ohio    St.   37.     Compare    Budd    v. 

dent   Life   &   Guarantee   Ass-n,   5  Munroe,  18  Hun  (N.  Y.)  316;  Lan- 

Ch.  Div.  306;   People  v.  Northern  gan  y.  Prancklyn,  29  Abb.  N.  C. 

R.  Co.,  42  N.  Y.  217;  McDowall  v.  x02,  2.0  N.  Y.  Supp.  404. 

Sheehan,  129  N.  Y.  200;  Densmore  573  pmbrook    y.   Richmond   Can- 

OiICo  v.Densmore   64Pa.  St.43;  gpij^^ted   Mining  Co.,  9   Ch.  Div. 

4^  M  ^T  ^r^Z%  ^^^r^tni  «?.i'  610;  State  V.  Leete,  16  Nev.  242; 
44  N.   J.   Law,   529;   Bristol  Bank         ^^  ^  Printing  Co.,  1  N.  a 

t  Tr^?t  rn  ''io^°Tenn'°^4f     ^^  *S5.  26  Am.    St.  Rel   689;   In   re 

Jw    F.  -^',M,L^^^dn.r,f..^  St  Lawrence  Steamboat  Co.,  44  N. 

There  IS  dictum  to  the  contrary  ^aw,  529;  In  re  Leslie.  58  N,  J. 

m  Penobscot  R.  Co.  v.  Dummer,  40  j'     "  (.kq 

Me.  172,  174.  63  Am.  Dec.  654,  655,  '^'^^'  """•                  „  .  ^.        „       , 

and    in    Spering's   Appeal.   71   Pa.  '"In  ^^  ^'"5"^  Printing  Co.,   1 

St.   1,    21,   10   Am.   Rep.    684,    689.  N.  D.  435,  26  Am.  St.  Rep.  6S9. 

but,  as  was  pointed  out  in  Wight  »76  in   re   St.   Lawrence   Steam- 
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entitled  to  vote  tfee  same,  may  be  elected  a  director.^'®  And  a 
bankrupt  is  eligible  wh«re  his  stock  stands  in  his  name  on  the 
books  of  the  oorporatiom,  and  he  is  entitled  to  vote  the  same, 
although  ihe  title  may  have  vested  in  the  assignee  under  the 
bankruptcy  law.®^^  The  fact  tiat  a  person  is  not  a  stockholder 
at  the  time  of  his  election  or  appointment  to  office  does  not  dis- 
qualify him,  if  he  becomes  a  stockholder  before  entering  upon 
the  dxvties  of  the  office.^^® 

According  to  the  better  opinion,  when  the  ownership  of  stock 
is  necessary  to  qualify  one  as  a  director,  a  person  ceases  to  be  a 
director  if  lie  ceases  to  be  a  stoekbolder,  without  any  proceed- 
ings to  remove  him,  although  he  may  have  owned  stock  when 
elected.®'*  Bat  the  corporation  may  be  estopped  to  repudiate 
his  acts  if  it  allows  him  to  continue  to  act  after  he  has  ceased 
to  be  a  stockholder.^®  A  mere  pledge  of  his  shares  by  a 
director  -does  not  disqualify  him.®*' 

Residence  or  citizenship. — Sometimes,  by  statute,  the  directors 
of  a  corporation,  or  a  certain  number  of  them,  or  other  officers, 
are  expressly  required  to  be  residents  or  citizens  of  the  state, 

boat  Co.,  44  N.  J.  Law,  529 ;  Stat«  deThook    &    Hudson    Ry.  Co.,   33 

V.  Smith,  15  Or.  98.  App.  Div,  (N.  Y.)  154,  affirming  23 

576  Schmidt  v.  Mitchell,  101  Ky.  Misc.  Rep.  605. 

570,   72   Am.   St   Rep.   427;    In  re       A  person  does  not  cease  to  be 

Santa  Eulalia   Silver  Mining  Co.,  qualified  because  he  has  entered 

51  Hun,  640,  4  N.  Y.  Supp.  174.  into  an  executory  contract  to  sell 

ST7  state  V.  Ferris,  42  Conn.  5S0.  liis   stocli,   or  given  an  option  to 

.i7aj~i-^„,n„„„i,  ^    Ainv,o™„  /-!».„„+  purchase    it.     Knhn    v.    Woolson 

57s<}reenough  V.  Alabama  Great  S   .„„  ri„    7  r.^,-„  n,-,  n^..   ooa 


Southern  Ry.  Co.,  64  Fed.  22. 


Spice  Co..  7  Ohio  Cir.  Dec.  289, 


678  Chemical  Nat.   Bank   v.   Col-       sso  Beardsley  v.  Johnson,  121  N. 

well,    132   N,    Y.   350,-    Sinclair   v.  Y.  224. 

Dwight,  9  App.  Biv.   (N,  Y.)   297;        it  has  beem  h«ld  that  a  director 

Orr  Water  Ditch  Co.  v.  Reno  Water  Tf,^Q  ceases  to  be  a  stockholder  is 

Co.,  17  Nev.  166.    But  see  Nathan  a  director  de  facto  if  he  continues 

V.  TompkiBS,  82  Ala.  437,  holding  to  act     Beardsley  v.  JohBson,  121 

the  contrary.  I^   Y.  224;  San  Jose  Savings  Bank 

The  rule  that  a  stockholder  y  sierra  Lumlrer  Co.,  63  Cal.  179 ; 
ceases  to  be  a  director  when  he  Kuser  v.  Wright,  52  N.  J.  Bq.  825. 
parts  with  his  stock  has  no  appli- 
cation to  one  who,  although  he  has  58i  Pulbrook  v.  Richmond  Con- 
parted  with  his  individual  holdings,  soUdated  Mining  Co.,$'C9i,  Div.  610:; 
still  retains  the  title  to  stock  held  Cummings  v,  Prescott,  2  Younge 
by  !him  as  trustee.    HaiBjes  v.  Kin-  &  C.  Exch.  488. 
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or  of  the  United  States.^®^  But  in  the  absence  of  such  a  re- 
quirement, residence  or  citizenship  is  not  necessary.^®* 

Bankruptcy. — The  bankruptcy  of  a  person  who  is  a  director 
or  other  oflScer  of  a  corporation  does  not,  in  the  absence  of 
express  provision  to  such  effect,  disqualify  him  to  hold  the  office, 
or  in  any  way  affect  the  validity  of  his  acts  in  performing  its 
duties.^^*  Bankruptcy,  however,  is  sometimes  expressly  de- 
clared a  ground  of  -disqualification  by  the  charter  or  by-laws.®*® 

Oath. — The  charter  of  a  corporation  may  require  officers  to 
take  an  oath  to  faithfully  perform  their  duties,  and,  in  such 
a  case,  until  they  have  taken  the  oath,  they  are  not  de  jure  offi- 
(jgj.g_586     rpj^g  £g^^^  ^^^^  ^^  officer  has  failed  to  take  the  oath, 

however,  will  not  prevent  him  from  being  an  officer  de  facto?^'' 
Married  women. — Since  statutes  have  removed  the  disabilities 
of  married  women,  they  may  be  directors,  or  other  officers,  in 
the  absence  of  express  provision  to  the  contrary,  although  it 
seems  that  they  could  not  be  so  at  common  law.®®* 

Holding  more  than  one  office. — The  same  person  may  hold  sev- 
eral offices,  as  president  and  treasurer  or  cashier,  and  a  person 
who  holds  another  office  may  also  be  a  director,  unless  there  is 
some  express  provision  to  the  contrary.®*®  Sometimes,  how- 
ever, there  are  provisions  to  the  contrary.®®" 

582  See  Horton  v.  Wilder,  48  the  time  is  an  undischarged  hank- 
Kan.  222.  rupt.     Dawson  v.  African  Consoli- 

583  Com.  V.  Detwiller,  131  Pa.  St.  dated  Land  &  Trading  Co.  [1898] 
614;     Kerchner    v.    Gettys,    18    S.  1  Ch.  6,  67  Law  J.  Ch.  Div.  47. 

C.    521;    North    &    South    Rolling  =86  Schwab  v.   Frisco  Mining  & 

Stock  Co.  V.  People,  147  111.  234;  Milling  Co.,  21  Utah,  258. 

McCall  V.  Byram  Mfg.  Co.,  6  Conn.  "*'  Simpson  v.   Garland,   76   Me. 

428  203;    Hastings  v.  Blue  Hill  Turn- 

58.  Atlas  Nat.  Bank  v.  P.  B.  Gard-  P'^^f,  S'^l'  l^^.^vil''^?-^  I?^,^ 
ner  Co.,  8  Biss.  537.  Fed.  Gas.  No.    ,  °'V  f  ^  ?       Webster,  10  Wend. 

8l5^e;irsmg  Wrffi'v^Mrst  N^l        -^  S^nt  v.  Webster,  13  Mete. 

Bank    52  N    J    Ea    392  State  V     ^'^^^^■^  ^^'^'  "^  ^'"^  °^'=-  '^''3- 
^13'^^onJ;.    K«A         '  """H  the  charter  of  a  corpora- 

Perns.  42  Conn.  560.  . .  .  -,       i,    j.  i_ 

iciiio,  t^  Kj^ixii.  uou.  ^^^^  provides  that  a  person  who 

585  It  has  been  held,  however,  shall  accept  and  hold  any  other  of- 
that  a  charter  or  by-law  providing  fice  shall  be  disqualified  from  be- 
that  the  office  of  a  director  shall  ing  and  cease  to  be  a  director,  a 
become  vacant  if  he  becomes  bank-  person  who  is  elected  director 
rupt  does  not  preclude  the  election  when  he  holds  another  office,  but 
as  a  director  of  a  person  who  at  who  does  not  afterwards  claim  or 
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!  662.    De  facto  officers. 

Persons  who  hold  office  as  directors,  or  other  officers,  with  the 
consent  of  the  corporation,  and  under  color  of  an  election  or 
appointment,  are  de  facto  officers,  although  their  election  or  ap- 
pointment may  have  been  illegal,  and  their  acts  as  such, 
in  so  far  as  third  persons  are  concerned,  are  just  as  valid  and 
binding  upon  the  corporation  as  if  they  were  officers  de  jureJ^^^ 
And  the  validity  of  their  acts  is  not  in  any  way  ailected  by  the 
fact  that  a  court  afterwards  declares  the  election  or  appoint- 
ment void,  and  ousts  them  from  the  office.®^^  Assessments  or 
calls  by  a  de  facto  board  of  directors  are  valid.®®^  Appoint: 
ment  of  an  agent  or  subordinate  officer  by  a  de  facto  board  of 
directors  has  the  same  effect  as  if  made  by  a  de  jure  board.^®* 

receive  any  salary  as  such  other  Kuser  v.  Wright,  52  N.  J.  Bq.  825; 
officer,  is  not  disqualified  to  be  Hackensack  Water  Co.  v.  De  Kay, 
director,  for  he  will  be  regarded  as  36  N.  J.  Bq.  548;  Savage  v.  Miller, 
having  ceased  to  hold  the  other  56  N.  J.  Bq.  432;  Delaware  &  Hud- 
offlces  after  his  election  as  direct-  son  Canal  Co.  v.  Pennsylvania 
or,  and  it  is  immaterial  that  he  Coal  Co.,  21  Pa.  St.  131;  Richards 
continued  to  voluntarily  discharge  v.  Farmers'  &  Mechanics'  Insti- 
the  duties  of  the  other  office.  Iron  tute,  154  Pa.  St.  449,  35  Am.  St. 
Ship  Coating  Co.  v.  Blunt,  L.  R.  Rep.  848;  Milliken  v.  Steiner,  56 
3  C.  P.  484,  37  Law  J.  C.  P.  273.  Ga.  251;  Burr's  Bx'r  v.  McDonald, 

591  Webb  V.  Shropshire  Railways  3  Grat.  (Va.)  215;  Bradford  v. 
Co.,  69  Law  T.  (N.  S.)  533;  In  re  Frankfort,  St.  Louis  &  T.  R.  Co., 
Staffordshire  Gas  &  Coke  Co.,  66  142  Ind.  383;  Simpson  v.  Garland, 
Law  T.  (N.  S.)  413;  Anglo-Cali-  76  Me.  203;  Wright  v.  Lee,  2  S.  D. 
fornian  Bank  v.  Mahoney  Mining  596;  City  of  Ft.  Scott  v.  Schulen- 
Co.,  5  Sawy.  255,  Fed.  Cas.  No.  392,  berg,  22  Kan.  648;  Barrell  v.  Lake 
affirmed  in  Mahoney  Mining  Co.  v.  View  Land  Co.,  122  Cal.  129;  Bag- 
Anglo-Californian  Bank,  104  U.  S.  got  v.  Turner,  21  Wash.  339 ;  Ohio 
192;  Wheelwright  v.  St.  Louis,  &  Mississippi  R.  Co.  v.  McPherson, 
New  Orleans  &  O.  Canal  Trans-  35  Mo.  13,  86  Am.  Dec.  128. 
portation  Co.,  56  Fed.  164;  San  As  to  the  right  to  compensation, 
Joaquin  Land  &  Water  Co.  v.  see  post,  §  674. 
Beecher,  101  Cal.  70;  Merchants'  592  Anglo-Calif ornian  Bank  v.  Ma- 
Nat.  Bank  v.  Citizens'  Gas  Light  honey  Mining  Co.,  5  Sawy.  255, 
Co.,  159  Mass.  505,  38  Am.  St.  Rep.  Fed.  Cas.  No.  392,  affirmed  in  Ma- 
453;  Hudson  v.  J.  B.  Parker  Ma-  honey  Mining  Co.  v.  Anglo-Califor- 
chine  Co.,  173  Mass.  242;  Baird  nian  Bank,  104  U.  S.  192 ;  and  other 
V.  Bank  of  Washington,  11  Serg.  cases  above  cited. 
&  R.  (Pa.)  411;  Trustees  of  Ver-  sss  San  Joaquin  Land  &  Water 
non  Society  v.  Hills,  6  Cow.  (N.  Co,  v.  Beecher,  101  Cal.  70.  Com- 
Y.)  23,  16  Am.  Dec.  429;  People  pare  Schwab  v.  Frisco  Mining  & 
V.  Northern  R.  Co.,  42  N.  Y.  217;  Milling  Co.,  21  Utah,  258.  And  see 
Hamilton  Trust  Co.  v.  Clemes,  17  ante,  §  499(b). 
App.  Div.  152,  163  N.  Y.  423;  St.  594  Ellis  v.  North  Carolina  Insti- 
Luke's  Church  v.  Mathews,  4  De-  tution  for  Deaf,  Dumb  &  Blind,  68 
saus.  (S.  C.)  578,  6  Am.  Dec.  619;    N.  C.  423;  State  v.  Harris,  3  Ark. 
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De  facto  officers  cannot  themselves  set  up  the  fact  that  they 
are  not  officers  de  jwr^  to  escape  liability  to  the  corporation  or 
to  creditors  for  their  acts  as  such,  or  their  omissions,^®  or  on  a 
bond,^*®  or  to  avoid  the  doctrine  in  relation  to  dealings  between 
an  officer  and  the  corporation.®*'^  On  the  other  hand,  a  person 
cannot  enforce  rights  dependent  upon  his  legal  position  as  an 
officer,  where  he  is  merely  an  officer  de  facto^^^  as  a  claim  for 
salary,  for  example,®**  or  a  claim  on  a  note  or  other  instrument 
executed  by  himself  as  an  officer.''''* 

To  be  an  officer  de  facto  one  must  be  in  actual  possession  of 
the  office  under  claim  and  color  of  an  election  or  appointment, 
and  in  the  exercise  of  its  functions  and  discharge  of  its  duties. 
He  must  hold  office  under  some  degree  of  notoriety,  and  exercise 
continuous  acts  of  an  official  character.®*^  A  person  is  a  de 
facto  officer  where  he  thus  acts  as  such,  under  color  of  an  elec- 
tion or  appointment,  although  the  meeting  may  have  been  irregu- 


570,  36  Am.  Dec.  460;  Smith  v.  Erb, 
4  Gill  (Md.)  437;  People  v.  NOTth- 
ern  R.  €o.,  42  N.  Y.  217. 

595  Easterly  v,  Barbeo-,  65  N.  Y. 
252;  McDowall  v.  Sheehan,  129  N. 
Y.  200;  DomneUy  v.  Eancoast,  15 
App.  Div.  (M.  Y.)  323;  Bamlt  of  St 
Mary's  v.  St.  John,  25  Ala.  566; 
Keyser  v.  McKissan,  2  Rawle  .(Pa.) 
139;  Hall  v.  West  Cbester  Publish- 
ing Co.,  180  Pa.  St.  561. 

580  Keyser  v.  McKissan,  2  Rawle 
(Pa.)  139, 

597  Stetson  V.  NortJiiern  Invest- 
ment Co.,  104  Iowa,  393;  post,  § 
757. 

S9S  Riddle  V.  Bedford  County,  7 
Serg.  &  R.  (Pa.)  386;  Waterman 
V.  Chicago  &  Iowa  R.  Co.,  139  HI. 
658,  32  Am.  St.  Rep.  228;  Shellen- 
berger  v.  Patterson,  168  Pa.  St.  30; 
Lebanon  &  Royalton  Gravel  Road 
Co.  V.  Adair,  85  Ind.  244. 

699  Post,  S  675. 

600  Lebanon  &  Royalton  Gravel 
Road  Co.  V.  Adair,  85  Ind.  244. 

eoi  Waterman  v.  Chicago  &  Iowa 
R.  Co.,  139  111.  658,  32  Am.  St.  Rep. 
228. 

In  this  case,  a  pretended  board 
of  directors  of  a  railroad  company. 


wliich  was  neither  a  de  jure  nor  a 
de  facto  board,  because  elected  at 
a  time  and  place  other  tlian  that 
fixed  by  the  by-laws,  without  no- 
tice to  or  the  presence  ol  a  miiwr- 
ity  of  the  Ae  Jure  directors,  and 
without  the  possession  of  the  rec- 
ords, papers,  or  seal  of  the  ■cor- 
poration, and  whose  right  of  office 
had  been  disputed,  and  a,gaiii.st 
whom  litigation  existed  to  oust 
them  from  office,  met  and  appoint- 
ed one  of  their  number  presidenl 
of  the  company.  It  was  hel-d  that 
the  appointee  was  neither  a  de  jur« 
nor  a  de  facto  officer,  although  a 
majority  of  ttie  persons  present  at 
the  m^eetlng  were  the  ie  jure  di- 
rectors of  the  coriporaticm  Imlding 
over  after  the  expiration  of  their 
term  of  office. 

See,  also,  Moses  v.  Tompkins,  84 
Aku  613;  Hamlin  v.  Kassafer,  15 
Or.  456,  3  Am.  St.  Rep.  176  (a  case 
involving  a  public  office) ;  Ells- 
worth Woolen  Mfg.  Co.  v.  Faunce, 
79  Me.  440;  State  v.  Curtis,  9  Nev. 
325;  Orr  Water  Ditch  Co.  v.  Reno 
Water  Co„  17  Nev.  166;  Franco- 
Texan  Land  Co.  v.  Laigle,  59  Tex. 
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larly  called,  or  held  without  proper  notice,  or  irregularly  con- 
ducted,®"^ or  although  he  may  not  be  sworn,  as  required  by  the 
charter,®"^  or  although,  in  the  case  of  directors,  the  number  may 
have  been  reduced  under  an  unconstitutional  statute,®"*  or,  ac- 
cording to  some  cases,  although  they  may  have  been  elected  at  a 
meeting  of  the  stockholders  held  beyond  the  limits  of  the 
state.«»5  ■ 

Directors  or  other  officers  holding  over  after  the  expiration 
of  their  term,  and  until  the  election  or  appointment  of  their 
successors,  are  at  least  de  facto  officers,  if  not  officers  de  jure.^"^ 

If  a  person  who  is  not  eligible  as  a  director  or  other  officer  is 
elected,  he  does  not,  properly  speaking,  become  a  de  facto  offi- 
cer.®"^ But  his  acts  as  an  officer  on  behalf  of  the  corporation, 
when  it  suffers  him  to  act,  may  be  binding  where  the  rights  of 
innocent  persons  dealing  with  the  corporation  through  him  are 
involved.®"*  The  fact  that  directors  or  other  officers  have  not 
the  qualifications  prescribed  by  the  by-laws  of  the  corporation 
does  not  prevent  them  from  being  de  facto  officers,  for  a  cor- 

602  Merchants'  Nat.  Bank  v.  Clti-  Ga.  251;  City  of  Ft.  Scott  v.  Schu- 
zens'  Gas  Light  Co.,  159  Mass.  505,    lenberg,  22  Kan.  648. 

38    Am.    St.    Rep.    453.     And    see        eoT  Hamley's    Case,    5    Ch.    Div. 

Baird  v.  Bank  of  Washington,  11  705;   Jenner's  Case,  7  Ch.  Div.  132; 

Serg.  &  R.   (Pa.)   411;   Burgess  v.  Schmidt  v.  Mitchell,  101  Ky.  570, 

Pue,    2   Gill    (Md.)    254;    State   v.  72  Am.  St.  Rep.  427;   In  re  New- 

Kupferle,  44  Mo.  154,  100  Am.  Dec.  comb,  18  N.  Y.  Supp.  16;  Richards 

265;     Anglo-Calif ornian    Bank    v.  v.    Attleborough    Nat.    Bank,    148 

Mahoney  Mining  Co.,  5  Sawy.  255,  Mass.      187.     Compare,     however, 

Fed.  Cas.  No.  392,  affirmed  in  Ma-  Beardsley  v.   Johnson,    3  21   N.   Y. 

honey   Mining   Co.    v.    Anglo-Cali-  224;    Wallace  v.  Walsh,  125  N.  Y. 

f ornian  Bank,  104  U.  S.  192;   Bar-  26;  Delaware  &  Hudson  Carnal  Co. 

rell  V.   Lake  View  Land  Co.,   122  v.   Pennsylvania  Coal  Co.,  21  Pa. 

Cal.    129;    Baggot    v.    Turner,    21  St.  131;  San  Jose  Savings  Bank  v. 

Wash.  339.  Sierra  Lumber  Co.,  63  Cal.  179. 

603  Simpson  v.  Garland,  76  Me.  oos  Despatch  Line  of  Packets  v. 
203.  Bellamy  Mfg.  Co.,  12  N.  H.  205,  37 

604  Bradford  v.  Frankfort,  St.  Am.  Dec.  203.  And  see  Beardsley 
Louis  &  T.  R.  Co.,  142  Ind.  383.  v.  Johnson,  121  N.  Y.  224;   Kuser 

605  Wright  V.  Lee,  2  S.  D.  596;  v.  Wright,  52  N.  J.  Bq.  825,  revers- 
Ohio  &  Mississippi  R.  Co.  v.  Me-  ing  Wright  v.  First  Nat.  Bank,  52 
Pherson,  35  Mo.  13,  86  Am.  Dec.  N.  J.  Eq.  392;  Delaware  &  Hudson 
128.    See  ante,  §  648(d).  Canal   Co.   v.    Pennsylvania   Coal 

606  Trustees  of  Vernon  Society  v.  Co.,  21  Pa.  St.  131 ;  In  re  StafCord- 
Hills,  6  Cow.  (N.  Y.)  23,  16  Am.  shire  Gas  &  Coke  Co.,  66  Law  T. 
Dec.  429;    Milliken  v.  Steiner,  56  (N.  S.)  413. 
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poration  may  waive  its  by-laws,  and  third  persons  are  not  bound 
to  take  notice  of  them.®"® 

5  663.    Appointment  of  agents  generally. 

As  was  shown  in  a  former  chapter,  the  appointment  of  an 
agent  by  a  corporation  need  not  be  under  the  seal  of  the  cor- 
poration, unless  a  seal  would  be  necessary  if  the  appointment 
were  by  a  natural  person.®^"  A  vote  at  a  corporate  meeting 
is  sufficient.  But  a  formal  vote  is  not  necessary.  An  agent 
may  be  appointed  orally,  or  by  writing  not  under  seal,  by  the 
directors  or  other  managing  officers  of  a  corporation,  if  the  ap 
pointment  is  within  their  authority.®^  ^ 

A  corporation  may  also,  like  a  natural  person,  merely  allow 
a  person  to  act  as  its  agent,  and  be  estopped  to  deny  his  author- 
ity. If  a  person  acts  as  manager  or  agent  of  a  corporation, 
with  the  knowledge  and  acquiescence  of  the  members  and  direct- 
ors, the  corporation  is  as  much  bound  by  his  acts  as  if  he  had 
been  appointed  by  a  formal  vote,  or  by  an  instrument  under  the 
corporate  seal.®^^ 

And  acts  done  by  a  person  as  agent  for  a  corporation  may  be 
expressly  or  impliedly  ratified  by  it.®^^ 

VII.    Tenure  of  Officers;  Removai.  and  Resignation;  Jueisdiction  of 
Courts  and  Procedure. 

§  664.  In  general. — The  tenure  of  the  directors  or  other  officers 
of  a  corporation  depends  primarily  upon  the  charter,  general  stat- 

609  See  Despatch  Line  of  Pack-  612  Sherman  v.  Fitch,  98  Mass. 
ets  V.  Bellamy  Mfg.  Co.,  12  N.  H.  59,  1  Smith's  Cas.  217;  Goodwin  v. 
205,  37  Am.  Dec.  203.  Union  Screw  Co.^  34  N.  H.  378,  1 

610  Ante,  §§  190(b),  192(a).  Cum.    Cas.    119;    Sherman   Center 

611  Bank  of  Columbia  v.  Patter-  Town  Co.  v.  Swigart,  43  Kan.  292, 
son's  Adm'r,  7  Cranch  (U.  S.)  299,  19  Am.  St.  Rep.  137.  And  see  ante, 
1  Keener's  Cas.  496,  1  Smith's  Cas.  §  190(b) ;  post,  §  707  et  seq. 

213,  1  Cum.  Cas.  112;   Sherman  v.  eia  Smith  v.  Hull  Glass  Co.,  11  C. 

Fitch,  98  Mass.  59,  1  Smith's  Cas.  B.  897;   Pixley  v.  Western  Pacific 

217;  Goodwin  v.  Union  Screw  Co.,  R.   Co.,  33   Cal.  183,  91  Am.  Dec. 

34  N.  H.   378,  1   Cum.   Cas.   119;  623,  1  Cum.  Cas.  121;  Sherman  v. 

Topping    V.     Bickford,     4     Allen  Fitch,  98  Mass.  59,  1  Smith's  Cas. 

(Mass.)  120, 1  Cum.  Cas.  118.    And  217.    And  see  ante,  §  190(b) ;  post, 

see  ante,  §  190(b).  §  714  et  seq. 
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utory  law,  and  by-laws,  and  upon  any  special  contract  between 
the  officer  and  the  corporation. 

As  a  rule,  officers  hold  over  until  their  successors  are  elected  or 
appointed. 

If  the  term  of  an  officer  is  fixed  by  the  charter  or  statute,  the 
corporation  cannot  remove  him,  except  for  cause,  prior  to  the  end 
of  his  term,  unless  the  power  is  expressly  given;  but  where  the 
term  of  office  is  not  so  fixed,  the  officer  is  removable  at  the  pleasure 
of  the  corporation.  Even  when  there  is  a  contract,  he  may  be  re- 
moved, although  the  corporation  may  thereby  incur  liability  for 
breach  of  the  contract. 

An  officer  may  resign  at  any  time  unless  prevented  by  contract 
or  by  express  charter  or  statutory  provisions. 

With  respect  to  the  jurisdiction  of  the  courts  to  determine  the 
title  to  a  corporate  office,  and  to  remove  officers : 

(1)  The  proper  remedy  to  determine  the  title  to  an  office,  and 
to  oust  an  incumbent  not  entitled  thereto,  is  at  law  by  quo  war- 
ranto. 

(2)  Mandamus  will  lie  to  seat  an  officer  where  his  title  has 
been  adjudicated,  or  is  undisputed  or  clear. 

(3)  A  court  of  equity  has  no  jurisdiction  to  grant  relief  by  in- 
junction or  otherwise,  where  the  only  question  involved  is  the 
right  to  an  office,  unless  jurisdiction  is  given  by  statute;  but  it 
may  determine  the  right,  and  grant  appropriate  relief,  if  other 
grounds  of  equitable  jurisdiction  exist. 

(4)  A  court  of  equity  has  no  jurisdiction,  unless  it  is  given  by 
statute,  to  enjoin  or  remove  a  duly  elected  or  appointed  officer  for 
mismanagement  or  neglect. 

(5)  In  most  states,  the  jurisdiction  of  the  courts  and  the  mode 
of  procedure  is  now  prescribed  and  regulated  by  express  statutory 
provision. 

§  665.    Tenure  in  general. 

The  tenure  of  the  directors  or  other  officers  of  a  corporation 
is  generally  fixed  by  the  charter  or  general  law,  or  by  the  by- 
laws of  the  corporation.  If  the  charter  or  statute  fixes  their 
tenure,  its  provisions,  of  course,  are  controlling.^^*     If  the  term 

614  See   post,    §    665,   and   cases       If  a  charter  or  statute  requires 
there  cited.  directors  to  be  elected  annually. 
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of  an  oflScer  is  not  so  fixed,  and  he  is  elected  or  appointed  with- 
out any  provision  or  agreement  as  to  his  term,  he  holds  the  office 
at  the  pleasure  of  the  corporation.®^^  The  term  of  an  officer 
appointed  by  the  directors  is  not  limited  to  one  year  merely 
because  of  the  fact  that  the  directors  are  elected  annually.®^® 

An  officer  of  a  corporation  is  chargeable  with  knowledge  of 
its  charter  and  of  its  by-laws  adopted  before  his  appointment, 
and  his  tenure  of  office  is  subject  to  their  provisions.**'' 

Holding  over. — Directors,  trustees,  or  other  officers  of  a  cor- 
poration, elected  or  appointed  for  a  certain  time,  hold  over  after 
the  expiration  of  their  term  until  their  successors  are  elected  or 
appointed,  to  such  an  extent,  at  least,  as  to  be  officers  de  facto.^^^ 
Frequently  there  is  an  express  provision  to  this  effect  in  the 
charter  of  a  corporation  or  the  general  law. 

§  666.    Removal  of  officers  by  the  corporation. 

If  an  officer  of  a  corporation  has  been  elected  or  appointed, 
and  is  serving  under  a  contract  with  the  corporation  for  a  fixed 
term,  he  cannot  be  lawfully  removed  at  pleasure,  either  by  the 
stockholders,  or  by  the  directors  or  other  superior  officers,  except 
for  incompetency  or  violation  of  the  contract  between  him  and 
the  corporation.  If  he  is  removed  without  cause,  his  authority 
to  represent  or  act  for  the  corporation  ceases,  but  the  corpora- 

an  election  of  directors  must  be  Wier  v.  Bush,  4  Litt.  (Ky.)   429; 

held    substantially    once    in    each  Thorington  v.  Gould,  59  Ala.  461; 

year.     State  v.  McCuUough,  3  Nev.  Sparks  v.  Farmers'  Bank  of  Dela- 

202.  ware,   3   Del.   Ch.   274;    Cassell  v. 

615  Post,  §  665.  Lexington,  Harrodsburg  &  P.  Turn- 

«icTT„;™   TD i,   „*  n/r„-r.i„-j   „  pike  Co.,  10  Ky.  Law  Rep.  486,  9 

T^frilY^    1   w,?Vr     rMHt^!./.-  S.  W.   701;   Kent  County  Agrieul- 

?i™in    <,^^^-  *    R.,/ vilif  J  tural  Society  v.  Houseman,  81  Mich. 

FlvTn    92  wfs    fot  ^09;  Huguenot  Nat.  Bank  of  New 

Flynn,   92  Wis.   201.  pg^j^.^  ^    Studwell,  6  Daly  (N.  Y.) 

617  Hunter  v.    Sun   Mutual   Ins.  13;  Jenkins  v.  Baxter,  160  Pa.  St. 

Co.,  26  La.  Ann.  13.  199;  Nashville  Bank  v.  Petway,  3 

818  People    V.    Runkle,    9    Johns.  Humph.  (Tenn.)  522;  Lynch  v.  Laf- 

(N.  Y.)  147;    Trustees  of  Vernon  land,  4  Cold.  (Tenn.)  96. 

Society  v.  Hills,  6  Cow.  (N.  Y.)  23,  Compare,    however.    People    v. 

16  Am.  Dec.  429;  Milliken  V.  Stein-  Twaddell,    18    Hun    (N.    Y.)    427. 

er,  56  Ga.  251 ;  City  of  Ft.  Scott  v.  And  see  Post-Express  Printing  Co. 

Schulenberg,  22  Kan.  648;   McCall  v.  Coursey,  57  Hun,  585,  10  N.  Y. 

V.  Byram  Mfg.  Co.,  6  Conn.  428;  Supp.  497. 
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tion  -will  be  liable  to  him  for  the  breach  of  contract,  as  in  other 
cases  of  employment.®^*  Even  when  there  is  a  contract  for  a 
fixed  term  with  an  officer,  he  may,  like  any  other  agent  or  serv- 
ant under  contract,  be  removed  for  breach  of  the  contract,  by  un- 
authorized acts,  misapplication  of  funds,  neglect,  or  incompe- 
tency.®^" 

There  is  no  power,  either  in  the  stockholders  or  the  directors, 
to  remove  directors  or  other  officers  before  the  expiration  of 
their  term,  except  for  cause,  if  the  term  of  office  is  fixed  by  the 
charter  of  the  corporation,  or  by  a  general  statute.®^^  But  if 
the  term  of  an  officer  is  not  fixed  by  any  contract  binding  upon 
the  corporation,  nor  by  the  charter  or  general  law,  he  may  be 
removed  at  any  time,  with  or  without  cause,  by  the  stockholders, 
or,  generally,  by  the  officer  or  officers  by  whom  he  was  appointed, 
and  the  removal  will  impose  no  liability  to  him  on  the  part  of 
the  corporation.®^^  In  some  jurisdictions  there  are  statutes 
expressly  giving  the  stockholders  power  to  remove  directors  or 
other  officers  at  any  time,  or  to  remove  them  for  cause  ;®^*  and 

619  Douglass  V.   Merchants'   Ins.  Notwithstanding  a  by-law,  a  cor- 

Co.,   118   N.   Y.   484;    In  re  A.   A.  poration  may  enter  into  a  special 

Grifflng  Iron  Co.,  63  N.  J.  Law,  168,  contract  with  an  ofllcer  or  clerk, 

357;   Bainbridge  v.  Smith,  60  Law  by  which  he   shall  be  removable 

T.  (N.  S.)  879.  at  pleasure.    Martino  v.  Commerce 

820  Bainbridge  v.  Smith,  60  Law  Fire  Ins.  Co.,  47  N.  Y.  Super.  Ct. 
T.   (N.  S.)  879;   State  v.  Kupferle,  520. 

44  Mo.  154,  100  Am.  Dec.  265.     See,  022  Douglass   v.   Merchants'    Ins. 

also.  People  v.  Higgins,  15  111.  110.  Co.,  118  N.  Y.  484;   State  v.  Kup- 

821  Imperial  Hydropathic  Hotel  ferle,  44  Mo.  154,  100  Am.  Dec.  265; 
Co.  V.  Hampson,  23  Ch.  Div.  1;  Na-  In  re  A.  A.  Griffing  Iron  Co.*  63  N. 
than  V.  Tompkins,  82  Ala.  437;  J.  Law,  168,  357;  Harrington  v. 
Archer  v.  People's  Savings  Bank,  First  Nat.  Bank  of  Chittenango, 
88  Ala.  249;  Ohio  &  Mississippi  Thomp.  Nat.  Bank  Cas.  760;  Ada- 
Ry.  Co.  V.  State,  49  Ohio  St.  668;  mantine  Brick  Co.  v.  Woodruff,  11 
Hatch  V.  Johnson  Loan  &  Trust  MacArthur  &  M.  (D.  C.)318;  People 
Co.,  79  Fed.  828;  Powers  v.  Blue  v.  Higgins,  15  111.  110;  Stobo  v. 
Grass  Building  &  Loan  Ass'n,  86  Davis  Provision  Co.,  54  111.  App. 
Fed.  705;  State  v.  Kuehn,  34  Wis.  440;  Field  v.  Directors  of  Girard 
229;  Stephenson  v.  Yokes,  27  Ont.  College,  54  Pa.  St.  233;  Burr's 
(Can.)  691.  Ex'r  v.  McDonald,  3  Grat.    (Va.) 

When  the  term  of  an  oflScer  is  215. 
fixed  by  the  charter,  and  it  is  pro-  ess  See  Inderwick  v.  Snell,  2 
posed  to  remove  him  for  cause,  a  Macn.  &  G.  216. 
charge  must  be  made  and  a  trial  A  statute  authorizing  removal  of 
had,  and  he  must  be  notified  and  directors  or  trustees  by  "two- 
have  an  opportunity  to  be  heard,  thirds  of  the  stockholders"  has 
State  V.  Adams,  44  Mo.  570.  been  held  to  mean  holder  of  two- 
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such  power  may  be  reserved  by  a  by-law  if  it  is  not  incon- 
sistent with  the  charter  or  general  law.®^* 

Except  as  stated  above,  the  directors  have  implied  author- 
ity to  remove  all  officers  appointed  by  them,®^^  but  they  have  no 
power,  unless  the  authority  is  expressly  conferred,  to  remove 
officers  appointed  or  elected  by  the  stockholders.®^® 

The  president  of  a  corporation  has  no  power,  unless  there  is 
express  provision  therefor,  to  remove  an  officer  appointed  by  the 
board  of  directors,  but  the  power  of  removal  is  in  the  board.®*^ 


thirds  of  the  stock,  stockholders 
being  given  a  vote  for  each  share 
of  stock  owned  by  them.  State  v. 
Horan,  22  Wash.  197. 

62*  See  Douglass  v.  Merchants' 
Ins.  Co.,  118  N.  Y.  484;  State  v. 
Kupferle,  44  Mo.  154,  100  Am.  Dec. 
265;  Isle  of  Wight  Ry.  Co.  v.  Ta- 
hourdin,  25  Ch.  Div.  320. 

Stockholders  participating  or  ac- 
quiescing in  a  re-election  of  di- 
rectors with  actual  or  constructive 
notice  of  acts  done  prior  to  the  re- 
election cannot  have  them  removed 
for  such  acts.  Ramsey  v.  Brie 
Ry.  Co.,  38  How.  Pr.  (N.  Y.)  193. 

625  People  v.  Higgins,  15  111.  110; 
Stobo  V.  Davis  Provision  Co.,  54 
111.  App.  440. 

When  authority  to  remove  a  di- 
rector or  other  oiBcer  is  vested  in 
the  directors,  they  can  act  only  as 
a  board,  and  on  proper  notice  of 
the  meeting.  People  v.  Minong 
Mining  Co.,  33  Mich.  2. 

If  the  articles  of  incorporation 
authorize  the  directors  to  remove 
an  officer,  they  have  the  power  to 
do  so,  as  therein  provided,  al- 
though no  by-law  providing  for 
such  removal  has  ever  been  adopt- 
ed. Taylor  v.  Hutton,  43  Barb.  (N. 
Y.)  195. 

An  officer  appointed  by  the  di- 
rectors under  a  by-law  authorizing 
them  to  make  appointments  "for 
the  time  being"  holds  the  office 
at  the  pleasure  of  the  directors, 
where  the  charter  or  by-laws  do 
not  fix  the  term,  and  no  term  is 
fixed  by  the  appointment.  Sparks 
V.  Farmers'  Bank  of  Delaware,  3 
Del.  Ch.  274. 


626  Under  a  by-law  providing  that 
"the  directors  shall  elect  from 
their  number  a  president,  vice 
president,  and  such  other  assist- 
ants as  are  necessary;  said  assist- 
ants to  hold  their  office  at  the 
pleasure  of  the  dli'ectory,"  the 
president  and  vice  president  do  not 
hold  their  office  at  the  pleasure  of 
the  directors.  Archer  v.  People's 
Savings  Bank,  88  Ala.  249. 

By-laws  may  authorize  the  board 
of  directors  to  remove  a  director 
or  declare  his  office  vacant  and 
elect  another  in  his  place  if  he 
shall  abandon  the  office  or  neglect 
for  a  long  time  to  attend  meetings 
and  perform  his  duties.  But  fail- 
ure of  a  director  elected  In  Jan- 
uary to  attend  meetings  between 
then  and  the  April  following  does 
not,  as  a  matter  of  law,  constitute 
such  long-continued  neglect  as  to 
amount  to  an  abandonment  of  his 
office,  and  warrant  his  associates 
in  declaring  the  office  vacant,  and 
thus  virtually  removing  him,  with- 
out the  notice  prescribed  by  the 
by-laws  in  case  of  a  removal.  Hal- 
pin  V.  Mutual  Brewing  Co.,  20  App. 
Div.  (N.  Y.)  583. 

A  by-law  providing  that,  "when 
any  director  shall  die,  resign,  neg- 
lect to  serve  or  remove  out  of  the 
county,  the  board  may  proceed  to 
supply  the  vacancy,"  does  not  give 
the  board  power  to  oust  a  director 
on  the  ground  of  ineligibility. 
Com.  V.  Detwiller,  131  Pa.  St.  614, 
7  L.  R.  A.  357. 

627  Granger  v.  American  Brewing 
Co.,    25   Misc.   Rep.    (N.   Y.)    302; 
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In  order  that  an  officer  may  be  removed,  so  as  to  cease  to  hold 
the  office,  action  must  be  taken  to  remove  him,  and  any  pro- 
visions in  the  charter  or  by-laws  must  be  followed.  The  board 
of  directors,  by  giving  notice  to  an  officer  to  resign,  does  not 
thereby  discharge  or  remove  him.®** 

Proceedings  of  stockholders  or  directors  are  presumed  regular 
until  the  contrary  appears,  and  therefore,  when,  acting  under 
a  by-law  or  charter  provision,  they  remove  an  officer,  it  will  be 
presumed  that  they  acted  on  sufficient  grounds,  until  their  action 
is  impeached  by  proof.®*® 

S  667.    Besignation  of  officers — Failure  to  act. 

A  director  or  other  officer  of  a  corporation  may  resign  at  any 
time,  and  thereby  cease  to  be  an  officer,  subject,  of  course,  to 
any  express  charter  or  statutory  provisions  to  which  he  has 
expressly  or  impliedly  assented  in  accepting  office,  and  subject 
to  any  express  contract  he  may  have  made  with  the  corpora- 
tion.®*" A  charter  or  statutory  provision  that  directors  shall 
continue  in  office  until  their  successors  are  elected  or  appointed 
and  qualified  does  not  prevent  a  director  from  resigning  at  any 
time.®*^ 

In  order  that  the  resignation  of  an  officer  may  be  effectual, 
rte  must  give  notice  of  the  same,  and  cease  to  act  as  an  officer,®** 

Mobile  &  Kansas  City  R.  Co.  v.    Movius  v.  Lee,  30  Fed.  298;  Fear- 
Owen,  121  Ala.  505.  ing  v.  Glenn,  19  C.  C.  A.  388,  38  U. 

628  Granger  v.  American  Brewing    S.   App.    424,   73   Fed.   116 ;    Inter- 
Co.,  25  Misc.  Rep.  (N.  Y.)  302.  national  Bank  of  St.  Louis  v.  Fa- 

629  State  y.  Kupferle,  44  Mo.  154,    ber,  86  Fed.  443,  30  C.  C.  A.  178; 
100  Am.  Dec.  265.  Mexican  Ore  Co.  v.  Mexican  Guada- 

63ocioutman   v.    Pike,    7    N.    H.  lupe  Mining  Co.,  47  Fed.  351. 

209;  Chandler  v.  Hoag,  2  Hun  (N.  63i  Briggs  v.  Spauldlng,  141  U.  S. 

Y.)    613,   63   N.   Y.   624;    Blake   v.  132;  Fearing  v.  Glenn,  19  C.  C.  A. 

Wheeler,  18  Hun   (N.  Y.)   496,  re-  388,  38  U.  S.  App.  424,  73  Fed.  116. 

versed  in  Bonnell  v.  Griswold,  80  Compare,  however,   Timolat  v.   S. 

N.  Y.  128 ;  Bruce  v.  Piatt,  80  N.  Y.  J.  Held  Co.,  17  Misc.  Rep.  (N.  Y.) 

379;  Van  Amburgh  v.  Baker,  81  N.  556. 

Y.    46;    Sturgis   v.   Crescent   Jute  632  J.  L.  Mott  Iron  Works  v.  West 

Mfg.   Co.,   57   Hun,   587,   10  N.   Y.  Coast   Plumbing    Supply   Co.,    113 

Supp.    470;    Smith   v.    Danzig,    64  Cal.  341   (where  the  question  was 

How.   Pr.    (N.  Y.)    320;    Noble  v.  as  to  the  effect  of  service  of  pro- 

Euler,  20  App.  Div.   (N.  Y.)   548;  cess  on  an  officer  who  claimed  to 

Briggs  V.  Spaulding,  141  U.  S.  132;  have  resigned).    And  see  Chemi- 
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but  no  formal  acceptance  or  record  of  the  resignation  is  neces- 
sary,®^' And  in  the  absence  of  express  provision,  a  resignation 
need  not  be  in  any  particular  form.  It  may  be  either  oral  or 
in  writing,  or  may  be  implied  from  conduct.®**  Acceptance 
by  an  officer  of  a  corporation  of  a  similar  office  in  another  cor- 
poration does  not,  as  a  matter  of  law,  operate  as  a  resignation 
of  his  office  in  the  former.®^® 

Absence  of  a  director  from  the  state,  or  continued  failure  to 
attend  meetings,  etc.,  where  there  has  been  no  resignation,  does 
not  have  the  effect  of  vacating  his  seat,  unless  there  is  some  ex- 
press provision  to  such  effect.®*®  But  by-laws  may  authorize 
the  board  of  directors,  in  such  a  case,  to  declare  the  office  vacant, 
and  elect  another  director  in  his  place.®*'' 

§  668.    Remedies  to  determine  title  to  office,  or  to  remove  or  seat 
officers. 

(a)  ftuo  warranto, — ^When  any  corporate  office  is  usurped  by 
one  wiho  has  no  title  thereto,  either  because  there  has  been  no 
appointment  or  election  at  all,  or  because  the  appointment  or 
election  is  void  or  voidable,  or  because  his  term  of  office  has 
expired,  quo  warranto  will  lie  to  determine  the  title  to  the  office, 
and    to    oust    the  incumbent  from  the    exercise    thereof.®** 

cal  Nat.  Bank  of  New  York  v.  Col-  388,  38  U.  S.  App.  424,  73  Fed.  IIG; 

well,   16  Daly,  28,  9  N.  Y.  Supp.  Sturges  v.  Vanderbilt,  73  N.  Y.  384. 

285,  288,  132  N.  Y.  250;  Union  Nat.  Mere   expressions   of  an  inten- 

Bank  of  Troy  v.  Scott,  53  App.  Div.  tion   to   resign   if   certain   contin- 

(N.  Y.)  65.  gencies  arise,  or  loose  statements 

633  Briggs  V.  Spaulding,  141  U.  S.  of  intention,  do  not  amount  to  a 
132;  Noble  v.  Euler,  20  App.  Div.  resignation,  particularly  where  the 
(N.  Y.)  548;  International  Bank  of  party  continues  to  act.  Union  Nat. 
St.  Louis  V.  Faher,  30  C.  C.  A.  178,  Bank  of  Troy  v.  Scott,  53  App. 
86  Fed.   443;    Sturges  v.  Vander-  Div.  (N.  Y.)  65. 

bilt,  73  N.  Y.  384.  ass  Regents     of    University     of 

A    resignation    Is    effectual    as  Maryland  v.  Williams,  9  Gill  &  J. 

against  creditors  of  the  corpora-  (Md.)  365,  31  Am.  Dec.  72. 

tion,  whether  they  have  notice  of  ese  First    Nat.    Bank    of   Jersey 

it  or  not.     Bruce  v.  Piatt,  80  N.  Y.  City  v.  Lamon,  130  N.  Y.  366 ;  Stur- 

379.    Compare  Chemical  Nat.  Bank  ges  v.  Vanderbilt,  73  N.  Y.  384; 

of  New  York  v.  Colwell,  16  Daly,  Phelps  v.  Lyle,  10  Adol.  &  E.  113. 

28,  9  N.  Y.  Supp.  285,  288,  132  N.  «37  See  Halpin  v.  Mutual  Brew- 

Y.  250.  ing  Co.,  20  App.  Div.  (N.  Y.)  583. 

634  Fearing  v.  Glenn,  19  C.  C.  A.  bss  People  v.  Tibbits,  4  Cow.  (N. 


§  668c  MANAGEMENT  OP  CORPORATIONS.  2045 

And  the  proceedings  may  be  instituted  either  by  the  person 
entitled  to  the  office,  or  by  a  stockholder.®^' 

The  validity  of  a  charter  granted  to  a  corporation  cannot  be 
inquired  into  in  quo  warranto  proceedings  to  determine  the 
right  of  persons  to  offices  in  the  corporation.**" 

(b)  Mandamus. — If  the  right  to  an  office  has  been  adjudicated 
or  is  clear,  Tnandamus  will  lie  to  seat  the  person  entitled;  but 
this  remedy  is  not  appropriate  if  there  is  a  question  as  to  the 
right  to  the  office.**-' 

Mandamus  will  lie  to  compel  one  who,  as  an  officer  of  a  cor- 
poration, obtained  possession  of  the  books  and  records  of  the 
corporation,  to  deliver  them  to  his  successors,  who  are  prop- 
erly entitled  to  them.**^ 

(c)  Jurisdiction  in  equity. — A  court  of  equity  has  jurisdiction 
to  determine  the  right  to  an  office,  and  to  remove  or  enjoin 
an  incumbent  who  is  not  entitled  thereto,  when  it  has  jurisdic- 
tion of  the  suit  on  other  grounds,  and  such  relief  is  merely  in- 
cidental to  the  other  relief  sought, — as  in  a  case  where  an  in- 
junction is  necessary  to  prevent  fraud  or  a  waste  or  misappli- 

Y.)  358;  People  v.  Albany  &  Sus-  tion,  holding  at  the  will  of  the  di- 

quehanna  R.  Co.,  55  Barb.  (N.  Y.)  rectors,  does  not  hold  an  office  in 

344;  People  v.  Albany  &  Susque-  the  corporation,  within  a  statute 

hanna  R.  Co.»  57  N.  Y.  161;  Hartt  providing  that  an  information  in 

V.   Harvey,   32   Barb.    (N.   Y.)    55 ;  the  nature  of  quo  warranto  may  be 

Com.   V.   Arrison,   15   Serg.   &   R.  filed  against  one  holding  an  office 

(Pa.)  127,  16  Am.  Dec.  531;  Com.  in  a  corporation.    State  v.  Cronan, 

V.  Gill,  3  Whart.   (Pa.)  228;   Com.  23  Nev.  437. 

V.  Smith,  45  Pa.  St.  59;   Com.  v.  639  Com.  v.  Stevens,  168  Pa.  St. 

Graham,  64  Pa.  St.  339,  342;  Jen-  582,  and  other  cases  in  note  638, 

kins  V.  Baxter,   160  Pa.   St.  199;  supra. 

Com.  V.  Stevens,  168  Pa.  St.  582;  eio  Com.   v.  Yetter,  190  Pa.   St. 

Attorney  General  v.   Looker,   111  488. 

Mich.  498 ;    State  v.  Kupferle,  44  o^i  American  Railway  Frog  Co. 

Mo.  154,  100  Am.  Dec.  265;  State  v.  v.   Haven,   101   Mass.   398,   3   Am. 

Parris,  45   Mo.  183;    State  v.   Mc-  Rep.  377;   Cross  v.  West  Virginia 

Daniel,  22  Ohio  St.  354;   State  v.  Central   &   Pittsburg   Ry.   Co.,    35 

Bonnell,  35  Ohio  St.  10;  Davidson  W^.  Va.  174.    And  see  Leeds  v.  At- 

V.    State,    20    Pla.    784;    Creek   v.  lantlc    City,    52    N.    J.    Law,    332; 

State,  77  Ind.  180.  State  v.  Cronan,  23  Nev.  437;  In  re 

As  to  the  discretion  of  the  court.  Journal  Publishing  Club,  30  Misc. 

see   State  v.   Lockerby,   57  Minn.  Rep.  (N.  Y.)  326.    See  J.  H.  Went- 

411;  State  v.  Stewart,  32  Mo.  379;  worth  Co.  v.  French,  176  Mass.  442. 

State  V.  Lehre,  7  Rich.  Law   (S.  042  state  v.  Riedy,  50  La.  Ann. 

C.)  234.  258;     In    re    Journal    Publishing 

A  superintendent  of  a  corpora-  Club,  30  Misc.  Rep.  (N.  Y.)  326. 
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cation  of  assets,  or  where  an  accounting  is  sought,  etc.®*^  By 
the  overwhelming  weight  of  authority,  however,  when  there 
is  an  adequate  remedy  at  law  by  quo  warranto,  or  under  a  stat- 
ute, a  court  of  equity  cannot,  in  the  absence  of  a  statute,®**  as- 
sume jurisdiction  to  declare  an  election  void,  .or  remove  or  en- 
join officers,  unless  some  other  ground  of  equitable  jurisdic- 
tion is  presented.  It  has  no  inherent  jurisdiction  when  the 
mere  right  to  office  is  involved.®*^  "Suits  to  remove  or  to  in- 
stitute corporation  officers  do  not  belong  to  the  original  juris- 
diction of  chancery,  and  the  right  to  be  such  officer  cannot,  in 
general,  and  in  the  absence  of  special  legislation  affording  this 
remedy,  be  tested  by  means  of  an  injunction."®*® 

A  court  of  equity  has  no  jurisdiction  to  remove  the  legally 
elected  or  appointed  officers  of  a  corporation,  in  the  absence 
of  a  statute,  on  the  ground  of  mismanagement  of  the  affairs 
of  the  corporation,  or  neglect,  or  other  cause.  The  power  of 
removal  on  this  ground  is  in  the  corporation  itself  only.®*'' 
Such  jurisdiction,  however,  is  sometimes  given  by  statute.®** 

e«Pond  v.  Vermont  Valley  R.  Y.)  55,  19  How.  Pr.  245;  People  v. 
Co.,  Fed.  Cas.  No.  11,264;  Jolmston  Albany  &  Susquehanna  R.  Co.,  57 
V.  Jones,  23  N.  J.  Eq.  216;  Hum-  N.  Y.  161;  Kearney  v.  Andrews,  10 
boldt  Driving  Park  Ass'n  v.  Ste-  N.  J.  Eq.  70;  Owen  v.  Whitaker, 
vens,  34  Neb.  528,  33  Am.  St.  Rep.  20  N.  J.  Eq.  122;  Johnston  v.  Jones, 
J54;  Reynolds  v.  Bridenthal,  57  23  N.  J.  Eq.  216;  Kean  v.  Union 
Neb.  280;  Wright  v.  Central  Call-  Water  Co.,  52  N.  J.  Eq.  813,  46 
fornia  Colony  Water  Co.,  67  Cal.  Am.  St.  Rep.  538,  reversing  Union 
532;  Nathan  v.  Tompkins,  82  Ala.  Water  Co.  v.  Kean,  52  N.  J.  Bq.lll; 
437;  Moses  v.  Tompkins,  84  Ala.  Mechanics'  Nat.  Bank  of  Newark 
613;  State  v.  Port  Royal  &  Au-  v.  H.  C.  Burnet  Mfg.  Co.,  32  N.  J. 
gusta  Ry.  Co.,  45  S.  C.  470;  Clarke  Eq.  236;  HuUman  v.  Honcomp,  5 
V.  Central  Railroad  &  Banking  Co.,  Ohio  St.  237;  Newcastle  &  Ander- 
54  Fed.  556;  Putnam  v.  Sweet,  1  sontown  Turnpike  Co.  v.  Bell,  8 
Chand.  (Wis.)  286,  2  Pin.  302.  Blackf.  (Ind.)  584;  Carmel  Natural 

644  Infra,  this  section,  (d).  Gas  &  Improvement  Co.  v.  Small, 

645  Mozley  v.  Alston,  1  Phil.  Ch.  150  Ind.  427;  Jenkins  v.  Baxter, 
790;  Neall  v.  Hill,  16  Cal.  145,  76  160  Pa.  St.  199;  Bedford  Springs 
Am.  Dec.  508;  Nathan  v.  Tomp-  Co.  v.  McMeen,  161  Pa.  St.  639; 
kins,  82  Ala.  437;  Perry  v.  Tuska-  Hedges  v.  Paquett,  3  Or.  77;  Fad- 
loosa  Cotton  Seed  Oil-Mill  Co.,  93  ness  v.  Braunborg,  73  Wis.  257; 
Ala.  364;  Elliott  v.  Sibley,  101  Ala.  Supreme  Lodge.  O.  of  G.  C,  v.  Sim- 
344;    New    England    Mutual    Life    ering,  88  Md.  276. 

Ins.  Co.  V.  Phillips,  141  Mass.  535;  646  New  England  Mutual  Life  Ins. 

Mickles  v.  Rochester  City  Bank,  11  Co.  v.  Phillips,  141  Mass.  535. 

Paige    (N.   Y.)    118,   42  Am.   Dec.  ei7  Attorney  General  v.  Earl  of 

103;  Hartt  v.  Harvey,  32  Barb.  (N.  Clarendon,  17  Ves.  Jr.  491;  Neall 
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When  officers  who  have  been  legally  elected  or  appointed, 
or  who  are  de  facto  officers,  are  in  possession,  a  court  of  equity 
may  enjoin  wrongful  interference  by  others  claiming  title  to 
the  offices."*' 

(d)  Statutory  remedies. — In  many  jurisdictions,  the  statutes 
expressly  provide  a  remedy  to  try  the  title  to  corporate  of- 
fices, or  to  remove  officers  for  mismanagement  or  miscon- 
duct.®®" In  some  states,  a  remedy  is  expressly  given  in  equity, 
and  the  court  may,  under  these  statutes,  review  and  deter- 
mine the  legality  of  an  election,  whether  any  other  ground  of 
equitable  jurisdiction  exists  or  not."®^  The  statutory  remedy 
may  be  limited  to  a  particular  class  of  corporations,  or  a  par- 
ticular class  may  be  excepted."®*  Sometimes  the  statutory 
remedy  is  exclusive."®^ 


V.  Hill,  16  Cal.  145,  76  Am.  Dec. 
508;  Robertson  v.  Bullions,  11  N. 
Y.  243;  Hedges  v.  Paquett,  3  Or. 
77;  Bayless  v.  Orne,  1  Freem.  Oh. 
(Miss.)  176;  and  other  cases  cited 
in  note  645,  supra. 

648  Infra,  this  section,  (d). 

649  Toronto  Brewing  &  Malting 
Co.  V.  Blake,  2  Ont.  (Can.)  175; 
Reis  V.  Rohde,  34  Hun  (N.  Y.)  161. 

650  See  In  re  Pioneer  Paper  Co., 
36  How.  Pr.  (N.  Y.)  Ill;  People 
V.  Albany  &  Susquehanna  R.  Co., 
55  Barb.  (N.  Y.)  344,  38  How.  Pr. 
228;  People  v.  Albany  &  Susque- 
hanna R.  Co.,  5  Lans.  (N.  Y.)  25;  In 
re  Cecil,  36  How.  Pr.  (N.  Y.)  477; 
Hudson  River  West  Shore  R.  Co. 
V.  Kay,  14  Abb.  Pr.  (N.  S.;  N.  Y.) 
191;  In  re  Northern  Dispensary, 
26  Misc.  Rep.  (N.  Y.)  147;  In  re 
Boston  Mining  &  Milling  Co.,  51 
Cal.  624;  Chollar  Mining  Co.  v. 
Wilson,  66  Cal.  374;  Ramsey  v. 
Erie  Ry.  Co.,  38  How.  Pr.  (N.  Y.) 
193;  Wickersham  v.  Brittan,  93 
Cal.  34,  15  L.  R.  A.  106;  State  v. 
Horan,  22  Wash.  197;  Beckett  v. 
Houston,  32  Ind.  393;  People  v.  Bal- 
lard, 134  N.  Y.  269. 

651  See  People  v.  Albany  &  Sus- 
quehanna R.  Co.,  55  Barb.  344,  57 
N.  Y.  161;  In  re  Long  Island  R. 
Co.,  19  Wend.  (N.  Y.)  37,  32  Am. 


Dec.  429;  Ex  parte  Holmes,  5 
Cow.  (N.  Y.)  426;  Ex  parte  Will- 
cocks,  7  Cow.  (N.  Y.)  402,  17  Am. 
Dec.  525;  Strong  v.  Smith,  15  Hun 
(N.  Y.)  222;  In  re  Argus  Co.,  138 
N.  Y.  557;  Wright  v.  Central  Cali- 
fornia Colony  Water  Co.,  67  Cal. 
532;  Wickersham  v.  Murphy,  93 
Cal.  41;  Wickersham  v.  Critten- 
den, 106  Cal.  329;  Whitehead  v. 
Sweet,  126  Cal.  67;  In  re  Cedar 
Grove  Cemetery  Co.,  61  N.  J.  Law, 
422. 

As  to  the  sufficiency  of  a  com- 
plaint in  an  action  by  stockhold- 
ers to  review  the  election  of  di- 
rectors and  oust  them  from  office, 
see  Whitehead  v.  Sweet,  126  Cal. 
67. 

652  It  was  held  in  Re  New  York 
Express  Co.,  23  Hun  (N.  Y.)  615, 
that  a  statute  exempting  a  par- 
ticular class  of  corporations  from 
the  operation  of  a  general  statute 
providing  for  proceedings  to  deter- 
mine the  right  to  office  operated 
retrospectively  so  as  to  prevent 
further  prosecution  of  proceedings 
theretofore  commenced. 

The  procedure  for  contesting 
corporate  elections  provided  for  by 
the  New  Jersey  corporation  act  of 
1896  (P.  L.  1896,  §  42)  is  appli- 
cable to  all  corporations  in  which 
there  are  shares  of  capital  stock 
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Wten  proceedings  are  brought  under  a  statute  conferring 
upon  a  particular  court  jurisdiction  to  inquire  into  a  cor- 
porate election,  or  to  remove  or  seat  officers,  etc.,  the  case 
must,  of  course,  come  within  the  terms  of  the  statute.^®* 

i  669.    Who  may  question  the  title  to  office — Estoppel. 

Statutes  providing  remedies  for  questioning  the  validity  of 
corporate  elections  and  the  title  to  corporate  offices  generally 
prescribe  in  express  terms  the  persons  vs^ho  may  institute  pro- 
ceedings.®^^ In  the  absence  of  express  provisions,  proceedings 
to  determine  the  title  to  office,  and  to  oust  persons  who  are 
illegally  in  possession,  may  be  instituted  by  the  corporation, 
by  officers  who  have  the  legal  title  to  the  office,  or,  in  a  proper 
case,  by  stockholders.*^® 


held  by  indivlcluals  as  private  prop- 
erty, the  ownership  of  which  may 
be  registered  on  the  corporate 
books,  and  will  entitle  the  holders 
to  vote.  Rankin  v.  Newark  Li- 
brary Ass'n,  64  N.  J.  Law,  265. 

653  See  Hudson  River  West 
Shore  R.  Co.  v.  Kay,  14  Abb.  Pr. 
(N.  S.;  N.  Y.)  191;  In  re  Northern 
Dispensary,  26  Misc.  Rep.  (N.  Y.) 
147.  But  see  State  v.  Lockerby, 
57  Minn.  411. 

654  See  In  re  Bank  of  Dansville, 
6  Hill  (N.  Y.)  370;  Wickersham  v. 
Brittan,  93  Cal.  34,  15  L.  R.  A.  106. 

An  appointment  by  the  bo,ard  of 
directors  of  a  corporation  is  not 
an  "election"  by  the  corporation, 
within  the  meaning  of  a  statute 
authorizing  a  court  to  inquire  into 
"any  election  held  by  any  corpo- 
rate body,"  etc.  Wickersham  v. 
Brittan,  93  Cal.  34,  15  L.  R.  A.  106. 

655  See  the  cases  in  particular 
jurisdictions  cited  in  the  notes  pre- 
ceding. 

Under  a  statute  authorizing  in- 
formation by  the  prosecuting  attor- 
ney, "or  by  any  other  person  on 
his  own  relation,  whenever  he 
claims  an  interest  in  the  office, 
franchise,  or  corporation  which  is 
the   subject   of  the   Information," 


stockholders  claiming  to  have  been 
legally  elected  directors  of  a  cor- 
poration, but  prevented  from  ex- 
ercising the  office  by  the  usurpa- 
tion of  others,  may  proceed  by  in- 
formation on  their  own  relation, 
without  the  prosecuting  attorney. 
Beckett  v.  Houston,  32  Ind.  393. 
And  see  State  v.  Horan,  22  Wash. 
197. 

A  statute  authorizing  any  person 
who  "may  be  aggrieved  by,  or  may 
complain  of,  any  election"  by  di- 
rectors of  a  corporation,  to  make 
application  to  a  court  to  compel 
a  new  election,  cannot  be  invoked 
by  one  who  was  not  a  stockholder 
at  the  time  of  the  election  com- 
plained of,  and  who  received  his 
stock  from  one  of  the  authors  of 
the  wrong  complained  of.  In  re 
Syracuse,  Chenango  &  N.  Y.  R. 
Co.,  91  N.  Y.  1. 

656  Com.  V.  Union  Fire  &  Marine 
Ins.  Co.,  5  Mass.  230,  4  Am.  Dec. 
50;  Com.  v.  Stevens,  168  Pa.  St. 
582;  Hornblower  v.  Duden,  35  Cal. 
664;  Wright  v.  Central  California 
Colony  Water  Co.,  67  Cal.  532;  and 
other  cases  cited  in  the  notes  pre- 
ceding. Compare  Crawford  v. 
State,  52  Ohio  St.  62. 

The  state  or  a  county,  when  a 
stockholder,  may  contest  an  eleo- 
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A  stockholder  may,  by  participation  or  acquiescence,  be 
estopped  to  question  the  title  of  directors  or  other  officers  to 
their  office,  not  only  as  against  strangers  dealing  "with  the 
corporation,  but  also  as  against  the  officers  themselves.  Thus 
it  has  been  held  that  a  director  of  a  corporation  has  no  stand- 
ing as  a  stockholder  to  question  the  title  of  the  other  directors 
tu  their  offices  because  of  informalities  in  their  election,  when 
he  participated  in  all  their  proceedings,  and  has  acted  as  a 
director  under  an  election  equally  informal.®^^ 

The  validity  of  an  election  of  the  directors  or  other  officers 
of  a  corporation  cannot  be  questioned  by  strangers.'^® 

VIII.    Salakt  OB  Othee  Compensation  of  Officees. 

§  670.  In  general. — Subject  to  express  charter  or  statutory  pro- 
visions, a  corporation,  or  the  directors,  when  authorized,  may  con- 
tract to  pay  salaries  and  other  compensation  to  its  officers  for  their 
services. 

The  directors  and  other  managing  officers  of  a  corporation,  not 
being  mere  ministerial  officers,  are  entitled  to  no  compensation  at 
all  for  performing  the  ordinary  duties  of  their  office,  unless  there 
is  an  express  contract,  or  an  express  provision  for  compensation  in 
the  charter,  statutes,  or  by-laws.  But  the  law  vfUl  imply  a  prom- 
ise to  pay  such  officers  for  services  outside  of  the  duties  of  their 
office,  if  the  circumstances  are  such  that  it  may  reasonably  be 
presumed  that  the  services  were  not  intended  to  be  gratuitous. 

The  officers  of  a  corporation,  unless  expressly  authorized,  can- 
not fix  their  own  salaries. 

The  officers  of  a  corporation  cannot  agree  to  pay,  or  pay,  for 
past  services,  unless  they  were  rendered  under  circumstances  from 
which  the  law  would  imply  a  promise  to  pay  therefor. 

tlon  of  directors  in  a  railroad  com-  Heinze  v.  South  Green  Bay  Land 

pany.    State  v.  New  Orleans,  Jack-  &  Dock  Co.,  109  Wis.  99;   In  re 

son  &  G.  N.  R.  Co.,  20  La.  Ann.  Syracuse,   Chenango   &  N.  Y.   R. 

4S9;  Hornblower  v.  Duden,  35  Cal.  Co.,  91  N.  Y.  1. 
664. 

657  Hall  V.  West  Chester  Publish-       «b8  Baggot  v.  Turner,  21  Wash, 

ing  Co.,  180  Pa.  St.  561.    See,  also,  339. 
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§  671.    Right  to  compensation  in  the  absence  of  express  provi« 
sion  or  agreement. 

There  is  some  conflict  in  the  decisions  as  to  the  right  of  the 
directors  and  other  officers  and  agents  of  a  corporation  to  sal- 
ary or  other  compensation,  in  the  absence  of  an  express  provi- 
sion or  agreement  therefor,  but  the  following  general  rules 
are  well  settled  in  most  jurisdictions. 

(a)  Directors  performing  ordinary  duties. — It  is  settled  in  aU 
jurisdictions  that  the  directors  or  trustees  of  a  corporation, 
while  they  may  be  entitled  to  compensation  on  implied  con- 
tract for  unusual  or  extraordinary  services  performed  at  the 
request  of  the  corporation  with  the  expectation  of  compen- 
sation,®^® are  not  entitled  to  salary  or  other  compensation 
when  they  perform  nothing  more  than  the  usual  and  ordinary 
duties  pertaining  to  their  office,  as  defined  by  the  charter  or 
by-laws,  or  by  custom,  unless  there  is  an  express  provision  or 
agreement  for  compensation  when  the  services  are  performed. 
They  cannot  recover  on  implied  contract  for  what  the  services 
were  reasonably  worth,  for  the  law  will  not  imply  a  promise 
on  the  part  of  the  corporation  to  pay;  and  it  can  make  no 
difference,  in  the  application  of  this  rule,  that  the  services 
were  performed  with  the  expectation  of  compensation,  or  with 
the  general  understanding  among  the  directors  themselves  that 
they  should  receive  compensation.®®"     And  no  compensation 

669  See  infra,  this  section,  (e).  Colorado:    Brown  v.  Republican 

660  England:     Dunston  v.   Imps-  Mountain   Silver  Mines,  17  Colo, 

rial  Gas  Light  &  Coke  Co.,  3  Barn.  421,  16  L.  R.  A.  426. 

&  Adol.  125;    In  re  George  New-  Connecticut:    New  York  &  New 

man  &  Co.  [1895]  1  Ch.  674.  Haven  R.  Co.  v.  Ketchum,  27  Conn. 

United  States:     See  Fitzgerald  170. 

&  Mallory  Construction  Co.  v.  PItz-  Illinois:     American  Central  Ry. 

gerald,  137  U.  S.  98;  Corinne  Mill,  Co.  v.  Miles,  52  111.  174;  Merrick  v. 

Canal  &  Stock  Co.  v.  Toponce,  152  Peru  Coal  Co.,  61  111.  472,  2  Keen- 

U.    S.    405;    Toponce    v.    Corinne  er's  Cas.  407;   Rockford,  Rock  Is- 

Mill,  Canal  &  Stock  Co.,  6  Utah,  land  &  St.  L.  R.  Co.  v.  Sage,  65 

439.    And  see  Steam  Dredge  No.  1,  111.  328,  16  Am.  Rep.  587;  Cheeney 

87  Fed.  760.  v.   Lafayette,   Bloomington   &   M. 

California:    See  Graves  v.  Mono  Ry.  Co.,  68  111.  570,  18  Am.  Rep. 

Lake  Hydraulic  Mining  Co.,  81  Cal.  584;   Holder  v.  Lafayette,  Bloom- 

303;  Wlckersham  v.  Crittenden,  93  Ington  &  M.  Ry.  Co.,  71  111.  106,  22 

Cal.  17.  Am.  Rep.  89;  Gridley  v.  Lafayette, 
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can  be  recovered  from  the  corporation  by  one  employed  by  a 
director  to  do  what  the  director  should  have  done,  as  such, 
without  compensation.®^^ 

Bloomlngton  &  M.  Ry.  Co.,  71  111.   Brake  Co.,  44  Mo.  App.  59;  Rose  v. 
200;  Illinois  Liaen  Co.  v.  Hough,   Eclipse   Carbonating  Co.,   60   Mo. 
91  111.  63;   Ellis  v.  Ward,  137  111.   App.    28;    Adlets    v.    Progressive 
509,  2  Keener's  Cas.  1501;  Chicago    Shoe  Co.,  84  Mo.  App.  288. 
Porter    Home    Investment    Co.    v.        Montana:     See  Severson  v.  Bi- 
Biddison,  46  111.  App.  423;  Barry  v.    metallic  Extension  Mining  &  Mill- 
CofEeen  Coal  &  Copper  Co.,  52  111.    ing  Co.,  18  Mont.  13. 
App.  183;   St.  Louis,  Alton  &  S.  R.       New  Hampshire:     Smith  v.  Put- 
Co.  V.  O'Hara,  177  111.  525,  affirm-    nam,  61  N.  H.  632. 
Ing    75    111.    App.    496;    Jones    v.       New  Jersey:     Chandler  v.  Mob-- 
Vance  Shoe  Co.,  92  111.  App.  158.       mouth  Bank,  13  N.  J.  Law,   255g 

Indiana:  Smock  v.  Henderson,  Evans  v.  City  of  Trenton,  24  N.  X 
1  Wils."(Ind.)  241;  Maux  Ferry  Law,  769;  Baily  v.  Burgess,  48  N, 
Gravel  Road  Co.  v.  Branegan,  40   J.  Eq.  411. 

Ind.  361;  Blue  V.  Capital  Nat.  Bank,  New  York:  Butts  v.  Wood,  37 
145  Ind.  518.  N.  Y.  317;  Starbuck  v.  Housatonlc 

Iowa:  Citizens'  Nat.  Bank  v.  R.  Co.,  83  Hun,  534,  32  N.  Y.  Supp. 
Elliott,  55  Iowa,  104,  39  Am.  Rep.  87;  Mather  v.  Eureka  Mower  Co., 
167.  118   N.   Y.    629;    Jackson   v.   New 

Kentucky:     Newport    &     Mays-   York  Central  R.  Co.,  2  Thomp.  &  C. 
ville  R.  Co.  V.  Hay,  8  Ky.  Law  Rep.    (N.  Y.)  653;  Gill  v.  New  York  Cab 
115.     Compare   Huffaker  v.   Krie-   Co.,  48  Hun  (N.  Y.)  524.     Compare 
ger's  Assignee,   21  Ky.  Law  Rep.    Reed  v.  Hayt,  109  N.  Y.  659. 
887,  53  S.  W.  288.  Oregon:     Wood    v.    Lost    Lake 

Louisiana:  Levisee  v.  Shreve-  Mfg.  Co.,  23  Or.  20,  37  Am.  St.  Rep. 
port  City  R.  Co.,  27  La.  Ann.  641.       651. 

Maine:  Holland  v.  Lewiston  Pennsylvania:  Accommodation 
Falls  Bank,  52  Me.  564.  And  see  Loan  &  Saving  Fund  Ass'n  v. 
McAvity  V.  Lincoln  Pulp  &  Paper  Stonemetz,  29  Pa.  St.  534;  Kilpat- 
Co.,  82  Me.  504.  rick  v.  Penrose  Ferry  Bridge  Co., 

Maryland:  Santa  Clara  Mining  49  Pa.  St.  118,  88  Am.  Dec.  497; 
Ass'n  V.  Meredith,  49  Md.  389,  33  Martindale  v.  Wilson-Cass  Co.,  134 
Am.  Rep.  264.  Pa.  St.  348,  19  Am.  St.  Rep.  706. 

Massachusetts:  Sawyer  v.  Paw-  Texas:  Austin  City  R.  Co.  v. 
ners'  Bank,  6  Allen  (Mass.)  207;  Swisher,  1  White  &  W.  Civ.  Cas. 
Pew  V.  First  Nat.  Bank  of  Glou-    Ct.  App.  §  75. 

cester,  130  Mass.  391.  See  Henry  Utah:  Toponce  v.  Corinne  Mill, 
Wood's  Sons  Co.  v.  Schaefer,  173  Canal  &  Stock  Co.,  6  Utah,  439; 
Mass.  443,  73  Am.  St.  Rep.  305.  Corinne  Mill,  Canal  &  Stock  Co.  v. 

Michigan:     Eakins  v.  American    Toponce,  152  U.  S.  405. 
White   Bronze   Co.,   75   Mich.   568.       Vermont:     Henry  v.  Rutland  & 
See  Ten  Eyck  v.  Pontiac,  Oxford    Burlington  R.  Co.,  27  Vt.  435;  Hall 
&  P.  A.  R.  Co.,  74  Mich.  226,  16    v.    Vermont    &    Massachusetts    R. 
Am.  St.  Rep.  633,  3  L.  R.  A.  378.       Co.,  28  Vt.  401;  Hodges  v.  Rutland 

Minnesota:     See  Rogers  v.  Hast-    &  Burlington  R.  Co.,  29  Vt.  220. 
Ings  &  Dakota  Ry.  Co.,  22  Minn.        Washington:     Burns     v.     Com- 
25.  mencement  Bay  Land  &  Improve- 

Mississippi:     See  Shackelford  v.   ment  Co.,  4  Wash.  558. 
New  Orleans,  Jackson  &  G.  N.  R.       West       Virginia:        Crumlish's 
Co.,  37  Miss.  202.  Adm'r  v.  Central  Improvement  Co., 

Missouri:     Pfeiffer  v.    Lansberg    38  W.  Va.  390,  45  Am.  St.  Rep.  872, 
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The  courts  have  based  this  doctrine  on  the  ground  that  the 
directors,  president,  and  other  managing  officers  of  a  corpo- 
ration are  in  effect  trustees,  and  the  law  does  not  implj  any 
promise  to  pay  trustees  for  performing  their  duties  as  such, 
or  allow  them  to  take  compensation  out  of  the  funds  in  their 
hands,  in  the  absence  of  an  express  provision  or  agreement 
for  compensation.®^^  "The  doctrine  is  well-settled  in  this 
court,"  it  was  said  in  a  late  Illinois  case,  "that  the  law  will 
not  imply  a  promise  on  the  part  of  a  private  corporation  to 
pay  its  officers  for  the  performance  of  their  usual  duties.  In 
order  that  such  officers  may  legally  demand  and  recover  for 
such  services,  *  *  *  it  must  appear  that  a  by-law  or 
resolution  had  been  adopted  authorizing  and  fixing  such  allow- 
ance before  the  services  were  rendered.  *  »  »  The  rule 
is  analogous  to  that  governing,  trustees  generally,  who,  at  com- 
mon law,  were  not  entitled  to  compensation,  except  as  there 
was  warrant  therefor  in  the  contract  or  statute  under  which 
they  acted."«8* 

(b)  Directors  holding  other  offices. — By  the  weight  of  au- 
thority, this  doctrine  also  applies  to  directors  of  corporations 
serving  as  president  or  vice  president,®**  as  members  of  an  ex- 

23    L.    R.    A.    120;    Ravenswood,  ment  Co.,  38  W.  Va.  390,  403,  45 

Spencer   &   G.   Ry.   Co.   v.   Wood-  Am.    St.   Rep.   872,   883;    Butts  v. 

yard,  46  W.  Va.  558.  Wood,  37  N.  Y.  317. 

A    director    of    a    bank    cannot  663  Ellis  v.  Ward,  137  111.  509,  2 

claim  a  reward  offered  by  the  bank  Keener's  Cas.  1501. 

for  the  apprehension  of  a  person  664  Cheeney  v.  Lafayette,  Bloom- 

who  has  stolen  from  it,  for  it  is  his  ington  &  M.  Ry.  Co.,   68  111.  570, 

duty  as  a  director  to  communicate  18  Am.  Rep.  oo^.;  St.  Louis,  Alton 

any  information  he  may  receive.  &  S.  R.  Co.  v.  O'Hara,  177  111.  525, 

Stacy  V.  State  Bank  of  Illinois,  5  affirming  75  111.  App.  496;   Kilpat- 

111.  91.  rick  V.  Penrose  Perry  Bridge  Co., 

661  Brown  V.  Valley  View  Mining  49  Pa.  St.  118,  88  Am.  Dec.  497; 
Co.,  127  Cal.  630.  See  West  Point  Martindale  v.  Wilson-Cass  Co.,  134 
Telephone  &  Telegraph  Co.  v.  Rose,  Pa.  St.  348,  19  Am.  St.  Rep.  706; 
76  Miss.  61.  Crumlish's   Adm'r   v.   Central   Im- 

662  Cheeney  v.  Lafayette,  Bloom-  provement  Co.,  38  W.  Va.  390,  401, 
ingtcn  &  M.  Ry.  Co.,  68  111.  570.  18  45  Am.  St.  Rep.  872,  881;  Ravens- 
Am.  Rep.  584 ;  Holder  v.  Lafayette,  wood,  Spencer  &  G.  Ry.  Co.  v. 
Bloomington  &  M.  Ry.  Co.,  71  111.  Woodyard,  46  W.  Va.  558 ;  Wood  v. 
106,  22  Am.  Rep.  89;  Accommoda-  Lost  Lake  Mfg.  Co.,  23  Or.  20,  37 
tion  Loan  &  Saving  Fund  Ass'n  v.  Am.  St.  Rep.  651;  Citizens'  Nat. 
Stonemetz,  29_Pa.  St.  534;  Crum-  Bank  v.  Elliott,  55  Iowa,  104,  .39 
lish's   Adm'r  v.   Central   Improve-  Am.   Rep.   167;    Santa  Clara  Min- 
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ecutive  committee,^®*  as  treasuTer  or  cashier,**®  ox  secretary  and 
treasurer  **^  €tc.  But,  as  we  shall  presently  see,  it  does  not 
apply,  according  to  the  weight  of  authority,  to  services  ren- 
dered by  a  director,  or  by  a  president,  vice  president,  or  other 
managing  officer,  as  a  mere  attorney,  broker,  or  agent,  or  in  a 
purely  ministerial  capacity,  or  otherwise  outside  of  the  usual 
and  ordinary  duties  of  his  office.®** 

(c)  Unusual  or  extraordinary  services. — ^By  the  overwhelming 
weight  of  authority,  the  doctrine  that  the  directors  and  other 
managing  officers  of  a  corporation  are  not  entitled  to  compensa- 
tion, in  the  absence  of  express  provision  or  agreement  therefor, 
does  not  apply  to  unusual  or  extraordinary  services, — that  is, 
services  which  do  not  properly  pertain  to  their  ofBce,  and  are 
rendered  by  tbem  outside  of  their  regular  duties.  If  such  serv- 
ices are  rendered  by  a  director  or  other  officer  at  the  request 
of  the  corporation  or  the  board  of  directors,  with  the  imder- 
standing  that  they  are  to  be  paid  for,®**  the  law  will  imply  a 
promise,  in  the  absence  of  any  special  agreement,  to  pay  what 
they  are  reasonably  worth. ®^* 

ing  A^'n  v.  Meredith,  49  Md.  389,  Improvement  Co.,  38  W.  Va.  390, 

33  Am.  Rep.  264;   McAvity  v.  Lin-  401.  45  Am.  St.  Rep.  872,  881. 
coin  iPulp  &  Paper  Co.,  82  Me.  504:       sss  See  infra,  tils  section,  <d). 
Adlets  V.  Progressive  Shoe  Co.,  84       so"  See  infra,  this  section,  (e). 
Mo.  App.   288.     Compare  Reed  v.       s'o England:      E}ales  v.   Oumber- 

Hayt,  109  N.  Y.  659.  land  Black  Lead  Mime  Co.,  6  Hurl. 

BBS  Cheeney  v.  Lafayette,  Bloom-   ^  ^-  ^^■'^■ 
ington  &  M.  Ry.  Co.,  68  111.  570,  18    ^  ^'ij'^!'^  „,S*?*^s  =     Oonnne     mil 
Am.  Rep.  S84;    Hodges  v.  Rutland    Canal  &  Stock  Co.  v.  Topomee.  152 

&  Burlington  R.  Co.,  29  Vt.  220.         Y.-„^-^^^^i   1°^^^^  J'   ^^t^I® 

Mill,  Canal  &  Stock  Co.,  6  Utah. 

666  KHpatrick  v.  Penrose  Perry  439.  Fitzgerald  &  Mallory  Con- 
Bridge  Co.,  49  Pa.  St.  11«,  88  Am.  struction  Co.  v.  Fitzgerald  137  U. 
Dec.    497;     Holder    v.    Lafayette,    g    gg 

Blooinington  &  M.  Ry.  Co.,  71  111.  'California:  Bassett  v.  Eairchild 
106,  22  Am.  Rep.  89;  Crumllsh's  ^cal.}  61  Pac.  791,  132  Cal.  637.  64 
Adm  r  v.  Central  Improvement  Co.,    p^Q  io82 

oL^^oT*-  ^^2i  ^^^'  dr  ^?- o^*-r?^E-       Colorado:     Brown  v.  Republican 

?!?•  ^^^^T^^^i.J-  S^*"^'  ^^^''^-  Mountain    Silver   Mines,    17    Colo. 

181,  37  NY  317;  Parker  v.  Nicic-  421,  w  L.  R.  A.  426:;  Rufey  Chief 

erson,    137    Mass     487^    Compare,  Mining  &  Milling  Co.  v.  Prentice, 

however.   First  Nat.  Bank   of  Ft.  25  Colo   4 

f''"*^^-  ^f^^io'^r.^'"''-  ^i^'   ^u  Dakota:'  Edwards    v.   Pargo    & 

Am.  E€p  64fi  658 ;  Dalton  v  Brush  Southern  Ry.  Co.,  4  Dak.  549. 

Electric  Light  Co.,  7  Ohio  Cir.  Dec.  mtooig.     ci«eney  v.  Lafayette, 

'*^-  Bloomiagton  &  M.  Ry.  Co.,  68  111. 

667  Crumlish's  Adm'r  v.  Central  570,   18  Am.  Rep.  584;    Rockford, 
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In  accordance  with  this  doctrine,  it  has  been  held  that  a 
director,  president,  or  other  officer  of  a  mining  company  may 
recover  for  services  as  agent,  broker,  or  attorney,  in  procuring 
patents  for  land,  obtaining  a  loan,  etc.  ;®^^  that  a  director  of 
a  railroad  company  may  recover  for  expenses  and  services  per- 
formed on  request,  as  agent  and  -attorney  of  the  company,  in 
securing  the  right  of  way  for  its  road,  securing  subscriptions 
to  stock,  obtaining  aid  notes,  raising  money,  securing  loans,  and 
making  contracts  for  the  construction  of  its  road,  etc.,  if  such 
services  are  not,  under  the  charter  or  by-laws,  included  in  his 
duties  as  director  ;^^^  that  a  director  may  recover  for  services 

New  Jersey:  Chandler  v.  Mon- 
mouth Bank,  13  N.  J.  Law,  255. 

New  York:  McDowall  v.  Shee- 
han,  59  Hun,  618,  13  N.  Y.  Supp. 
386;  Outterson  v.  Fonda  Lake 
Paper  Co.,  66  Hun,  629,  20  N.  Y. 
Supp.  980;  Rider  v.  Union  India 
Rubber  Co.,  5  Bosw  (N.  Y.)  85, 
97;  Sargent  V.Sargent  Gram  ce  Co., 
3  Misc.  Rep.  (N.  Y.)  325;  Bagley 
V.  Carthage,  Watertown  &  S.  H.  R. 
Co.,  25  App.  Div.  475,  165  N.  Y.  179. 

Oregon:  Wood  v.  Lost  Lake 
Mfg.  Co.,  23  Or.  20,  37  Am.  St.  Rep. 
651. 

Rhode  Island:  Plynn  v.  Colum- 
bus Club,  21  R.  I.  534. 

Tennessee:  Reeve  v.  Harris 
(Tenn.  Ch.  App.)  50  S.  W.  658. 

Utah:  Toponce  v.  Corinne  Mill, 
Canal  &  Stock  Co..  6  Utah,  439; 
Corinne  Mill,  Canal  &  Stock  Co.  Vi 
Toponce,  152  U.  S.  405. 

West  Virginia:  Watts  v.  West 
Virginia  Southern  R.  Co.,  48  W.  Va. 
262. 

Compare,  however,  to  the  con- 
trary. Rose  V.  Eclipse  Carbonating 
Co.,  60  Mo.  App.  28;  Beach  v. 
StoufEer,  84  Mo.  App.  395;  Kilpat- 
rick  V.  Penrose  Perry  Bridge  Co., 
49  Pa.  St.  118,  88  Am.  Dec.  497; 
Field  V.  Union  Box  Co.,  2  Wkly. 
Notes  Cas.  (Pa.)  426. 

671  Santa  Clara  Mining  Ass'n  v. 
Meredith,  49  Md.  389,  33  Am.  Rep. 
264. 

«72Ten  Eyck  v.  Pontlac,  Oxford 


Rock  Island  &  St.  L.  R.  Co.  v. 
65  111.  328,  16  Am.  Rep.  587;  Lafay- 
ette, Bloomington  &  M.  Ry.  Co.  v. 
Cheeney,  87  111.  446;  Gridley  v. 
Lafayette,  Bloomington  &  M.  Ry. 
Co.,  71  111.  200. 

Indiana:  Greensboro  &  New 
Castle  Junction  Turnpike  Co.  v. 
Stratton,  120  Ind.  294. 

Iowa:  Brown  v.  Creston  Ice  Co. 
(Iowa)  85  N.  W.  750. 

Kentucky:  Huffaker  v.  Krie- 
ger's  Assignee,  21  Ky.  Law  Rep. 
887,  53  S.  W.  288. 

Louisiana:  New  Orleans,  B.  R. 
&  B.  S.  Packet  Co.  v.  Brown,  36  La. 
Ann.  138,  51  Am.  Rep.  5. 

Maryland:  Santa  Clara  Mining 
Ass'n  V.  Meredith,  49  uxd.  38s,  33 
Am.  Rep.  264. 

Massachusetts :  Bartlett  v.  Mys- 
tic River  Corp.,  151  Mass.  433. 

Michigan:  Ten  Eyck  v.  Pontiac, 
Oxford  &  P.  A.  R.  Co.,  74  Mich. 
226,  16  Am.  St.  Rep.  633,  3  L.  R. 
A.  378. 

Ivlinnesota:  Rogers  v.  Hastings 
&  Dakota  Ry.  Co.,  22  Minn.  25; 
Deane  v.  Hodge,  35  Minn.  146,  59 
Am.  Rep.  321;  Kryger  v.  Railway 
Track  Cleaner  Mfg.  Co.,  46  Minn. 
500. 

Mississippi:  Shackelford  v.  New 
Orleans,  Jackson  &  G.  N.  R.  Co.,  37 
Miss.  202. 

Montana:  Pelton  v.  West  Iron 
Mountain  Mining  Co.,  16  Mont.  81; 
Severson  v.  Bi-metallic  Extension 
Mining  &  Milling  Co.,  18  Mont.  13. 
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as  counsel  if  employed  by  the  company  in  an  action  to  which 
it  is  a  party ;®'^*  or  as  general  counsel;"''*  and  that  a  director 
and  manager  of  a  steamboat  company  may  recover  for  his 
services  as  captain  of  one  of  its  boats.®''^ 

(d)  Other  officers  who  are  not  directors  or  stockholders — Clerks, 
etc. — It  has  sometimes  been  said  broadly  that  "when  an  officer 
of  a  corporation  performs  the  usual  and  ordinary  duties  of 
his  office,  as  defined  by  the  charter  or  by-laws,  he  cannot  re- 
cover compensation  therefor  unless  it  has  been  so  specially 
agreed,"  without  restricting  the  rule  to  persons  who  are  also 
directors,  and  charged  with  the  management  and  control  of  the 
corporate  property  and  funds.®'®  And  there  is  some  authority 
in  support  of  this  view,  or  apparently  so.®''' 

This  view,  however,  is  not  supported,  either  by  sound  rea- 
son or  by  the  weight  of  authority.  The  reason  for  the  doc- 
trine that  the  directors  of  a  corporation  are  not  entitled  to  com- 
pensation in  the  absence  of  express  provision  or  agreement, 
either  when  acting  as  directors  or  in  other  offices,  does  not 
apply  to  ministerial  officers  and  employes — as  a  manager,  super- 
intendent, treasurer,  secretary,  cashier,  etc. — who  are  not  di- 
rectors, and  have  no  control  over  the  property  and  funds  of  the 
corporation,  even  though  they  may  be  stockholders ;  and  if  such 
an  officer  or  employe  is  elected  or  appointed  to  perform  valuable 
services  for  the  corporation  under  circumstances  indicating  in- 
tention and  expectation  of  payment,  but  without  any  express 
contract,  the  law  will  imply  a  promise  on  the  part  of  the  cor- 
poration to  pay  a  reasonable  compensation.®'*     "A  person," 

&  P.  A.  R.  Co.,  74  Mich.  226,  16  Bank  v.  Elliott,  55  Iowa,  104,  39 

Am.  St.  Rep.  633,  3  L.  R.  A.  378;  Am.  Rep.  167.     In  this  case,  how- 

Cheeney  v.  Lafayette,  Bloomington  ever,  the  statement  quoted  is  mere 

&  M.  Ry.  Co.,  68  111.  570,  18  Am.  dictum,  as  the  officers  who  were 

Rep.  584.  there   claiming   salary  were   also 

873  Jackson  v.  New  York  Central  directors. 

R.  Co.,  2  Thomp.  &  C.  (N.  Y.)  653.  677  Kilpatrick  v.   Penrose   Ferry 

674  Watts  V.  West  Virginia  South-  Bridge  Co.,  49  Pa.  St.  118,  88  Am. 
ern  R.  Co.,  48  W.  Va.  262.  Dec.  497. 

675  New  .Orleans,  B.  R.  &  B.  S.  678  Bee  v.  San  Francisco  &  Hum- 
Packet  Co.  V.  Brown,  36  La.  Ann.  holdt  Bay  R.  Co.,  46  Cal.  248; 
138,  51  Am.  Rep.  5.  Cheeney  v.  Lafayette,  Bloomington 

678Seevers,  J.,  in  Citizens'  Nat.   &  M.  Ry.  Co..  68  111.  570,  18  Am. 


2056  PRIVATE  CORPORATIONS.  §  671e 

said  the  Illinois  court,  "jaot  a  director  and  having  no  control 
over  the  funds  and  property  of  the  corporation,  rendering  serv- 
ices, does  not  occupy  the  relation  of  trustee  to  the  company, 
and  does  not  fall  within  the  rule,  and  may  recover  a  reasonable 
compemsation  for  services  rendered."®'^  And  in  a  later  case 
it  was  said:  "We  are  not  disposed  to  adopt  the  rale  in  its 
entire  length  and  breadth,  but  to  limit  it  to  offioera  who  have 
the  maaagement  and  control  of  the  property  and  affairs  of  the 
company.  Where  the  office  of  treasurer,  secretary  or  attorney, 
etc.,  is  held  by  a  mere  stockholder,  or  other  person  not  con- 
nected with  the  directory,  the  rule  should  not  apply,  as  they 
are  wholly  disconnected  from  the  management  and  disposal  of 
the  property,  and  are  not  tempted  to  misapply  the  funds.  "*®^ 

It  is  clear  that  the  rule  in  relation  to  directors  and  other 
managing  officers  does  not  apply  to  mere  ministerial  officers  and 
clerks  employed  by  the  corporation  or  the  directors,  and  who 
are  neither  directors  nor  stockholders.  If  their  salary  is  not 
fixed,  they  are  entitled  to  recover  reasonable  compensation,  un- 
less it  appears  that  no  compensation  was  intended.*** 

te)  Circumstances  showing  that  no  compensation  was  intended. — 
Even  when  directors  or  other  officers  perform  services  outside 
of  the  ordinary  duties  of  their  office,  and  in  the  case  of  serv- 
ices pexfoTmed  by  persons  other  than  directors  and  managing 
officers,  no  compensation  can  he  recovered  on  implied  contract 
when  the  charter  or  by-laws  or  resolution  of  the  directors  ex- 
Rep.  584 ;  Holdier  v.  LafaFette,  «si  SmU^  v.  Loi9£  Island  R.  Co, 
Bloomington  &  M.  Ry.  Co.,  71  111.  102  N.  Y.  190;  Waller  v.  Bank  of 
106,  22  Am.  Rep.  89;  First  Nat.  Kentucky,  3  J.  J.  Marsh.  (Ky.) 
Bank  of  Ft.  Stjott  v.  Drake,  29  Kan.  206;  Newport  &  Maysville  B.  Co. 
311,  44  Am.  Rep.  646,  658.  See,  v.  Hay,  8  Ky.  Law  Rep.  115;  Kry- 
also,  Edwards  v.  Fargo  &  Southern  ger  v.  Railway  Track  Cleaner  Mfg. 
Ry.  Co.,  4  Dak.  54'9;  Felton  v.  West  Co.,  46  Mirai.  500. 
Iron  TVtountain  Mining  Co.,  16  A  corporation  which  m-akes  a 
Mont.  81.  proposition  to  its  creditors  tor  the 

sTBCheeney  v.  Lafayette,  Bloom-  selection  ty  them  of  a  committee 
ington  &  M.  Ry.  Co.,  68  111.  570,  18  to  sirpervise  its  business  is  liable 
Am.  Hep.  584.  to  the  members  of  the  committee 

880  Holder  v.  Lafayette,  Bloom-  for  the  services  rendered  ty  them, 
ington  &  M.  Ry.  Co.,  71  III.  106,  22  Dallas  v.  Columbia  Iron  &  Steel 
Am.  Rep.  89.  Co^  158  Pa.  St.  444. 
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preaaly  provides  that  no  compensation  shall  he  paid  j"®^  or  where, 
although  there  is  no  such  provision  in  the  ehai-ter  or  bj-laws, 
it  is  expressly  agreed  that  no  compensation  shall  be  claimed 
or  paid;®*^  or  where,  although  there  is  neither  an  express  pro- 
vision nor  an  agreement  to  this  eileet,  the  eirciimstances  are 
such  as  to  show  that  no  compensation  was  intended  or  ex- 
pected.*^*    The  circumstances  must  be  such  as  to  give  rise 


882  See  Olney  v.  Chadsey,  7  R. 
I.  224;  HoSges  v.  Rutland  &  Bur- 
lington R.  Co.,  29^  Vt.  220.  And  see 
Steam  Dredge  No.  1,  87  Fed.  760. 
Compare,  however,  Bartlett  v. 
Mystic  River  Corp.,  151  Mass.  433; 
Chandler  v.  Monmouth  Bank,  13  N. 
J.  Law,  255. 

If  the  charter  of  a  corporation 
expressly  provides  that  the  presi- 
dent shall  not  be  paid  for  oflH-cial 
services,  he  can  claim  no  compen- 
sation for  any  services,  unless 
from  their  nature  or  from  the  evi- 
dence it  appears  that  they  were 
rendered  outside  the  duties  of  his 
office.  Olney  v.  Chadsey,  7  R.  L 
224. 

883  First  Nat.  Bank  of  Ft.  Scott 
V.  Drake.  29  Kan.  311,  44  Am.  Rep. 
646. 

88*  Sawyer  v.  Pawners'  Bank.  6 
Allen  (Mass.)  2Q7;  Pew  v.  First 
Nat.  Bank  of  Gloucester,  130  Mass. 
391  i  Parker  v.  Nickerson,  ia7 
Mass.  487;  Henry  Wood's  Sons  Co. 
V.  Schaefer,  173  Mass.  443,  73  Am. 
St.  Rep.  305;  McMuIlen  v.  Ritchie, 
64  Fed.  253 ,'  Pendleton  v.  Empire 
Stone  Dressing  Co.,  19  N.  Y.  13; 
Mather  v.  Eureka  Mower  Co.,  44 
Hun,  333,  118  N.  Y.  629;  Utica  Ins. 
Co.  V.  Bloodgood,  4  Wend.  (N.  Y.) 
652;  Gill  v.  New  York  Cab  Co.,  48 
Hun  CN.  Y.)  524;  Fraylor  v.  Sonora 
Mining  Co.,  17  Cal.  594;  Levisee  v. 
Shreveport  City  R.  Co..  27  La.  Ann. 
641;  Eakins  v.  American  White 
Bronze  Co.,  75  Mich.  568;  Brown  v. 
Republican  Mountain  Silver  Mines, 
17  Colo.  421.  U  L.  R.  A.  426;  Louis- 
ville Building  Ass'n  v.  Hegan,  20 
Ky.  Law  Hep.  1629i;  Fowler  v. 
Great  Southern  Telephone  &  Tele- 
graph Co.,  104  La.  751;  West  Point 


Telephone  &  Telegraph  Co.  v.  Rose, 
76  Miss.  61. 

Compare  Bartlett  v.  Mystic  River 
Corp.,  151  Mass.  433. 

In  an  ajction  by  a  treasurer  of  a 
corporation  for  his  services,  it  was 
held  that  evidence  that  he  was  a 
stockholder  in  the  corporation,  and 
a  member  of  a  firm  having  its 
banking  business,  that  the  salaries 
of  the  other  officers  were  fixed  by 
the  by-laws,  to  his  knowledge,  and 
no  salary  was  fixed  for  the  treas- 
urer, and  that  he  performed  his 
duties  as  treasurer  without  any 
express  understanding  that  he 
should  have  compensation.  Justi- 
fied a  finding  that  he  accepted  the 
office  without  any  view  to  compen- 
sation, and  performed  the  services 
gratuitously.  Mather  v.  Eureka 
Mower  Co..  118  N.  Y.  829,  44  Hun, 
a33. 

Where,  in  an  action  by  an  officer 
against  a  corporation  for  services 
rendered,  it  is  proved  that  there 
was  a  custom  that  no  compensa- 
tion should  be  chargeable  for  such 
services,  it  will  be  Inferred  that 
no  compensation  was  intended  or 
expected.  Fraylor  v.  Sonora  Min- 
ing Co.,  17  Cal.  594. 

Where  a  person  was  elected  sec- 
retary by  the  board  of  directors  of 
a  corporation  of  which  he  was 
neither  a  director  nor  a  stockhold- 
er, and  acted  as  such,  it  was  held 
that  there  was  a  prima  facie  obli- 
gation on  the  part  of  the  company 
to  pay  compensation  for  his  serv- 
ices, and  that,  in  order  to  rebut 
the  implication  of  a  contract,  there 
should  be  clear  evidence  that  the 
services  were  intended  to  be  gra- 
tuitous.   And  it  was  held  that  the 
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to  an  implied  promise  in  accordance  with  the  principles  of 
law  governing  implied  contracts.  A  promise  will" not  be  im- 
plied from  the  mere  fact'  that  the  services  were  rendered,  and 
that  they  were  valuable,  but  it  must  also  appear  "that  they 
were  rendered  under  such  circumstances  as  to  raise  the  fair 
presumption  that  the  parties  intended  and  understood  that  they 
were  to  be  paid  for;  or,  at  least,  that  the  circumstances  were 
such  that  a  reasonable  man  in  the  same  situation  with  the  per- 
son who  receives  and  is  benefited  by  them  would  and  ought 
to  understand  that  compensation  was  to  be  paid  for  them."^*^ 

(f)  Compensation  for  extra  services  by  salaried  officer. — ^When 
the  salary  of  an  officer  or  employe  of  a  corporation  is  fixed  by 
the  charter,  by-laws,  or  agreement,  he  cannot  recover  addi- 
tional compensation,  in  the  absence  of  special  agreement,  for 
extra  services  performed  in  the  course  of  his  office  or  employ- 
ment, although  they  may  not  have  been  contemplated  at  the 
time  of  his  appointment  or  employment.*®® 

§  672.    Express  agreements,  and  provisions  in  charter,  statute,  or 
by-laws. 

(a)  In  general. — Subject  to  any  limitations  which  may  be 
imposed  in  its  charter  or  the  general  law,  and  subject  to  the 
qualifications  hereafter  stated,  it  is  within  the  power  of  a 
corporation  to  enter  into  an  express  contract  to  pay  a  salary 
or  other  compensation  to  its  directors  or  other  officers  for  their 
services,  whether  ordinary  or  extraordinary,  and,  when  it  does 
so,  the  right  to  compensation  will  depend,  of  course,  upon  the 
terms  of  the  contract."®'^ 

implication  was   not   rebutted   by  Great  Southern  Telephone  &  Tele- 

the  fact  that  he  omitted  to  present  graph  Co.,  104  La.  751;  Gill  v.  New 

his  claim  for  five  years,  and  until  York  Cab  Co.,  48  Hun  (N.  Y.)  524. 

he  was  superseded.    Smith  v.  Long  ost  pt.     Payne    Rolling    Mill    v. 

Island  R.  Co.,  102  N.  Y.  190.  Hill,  174  Mass.  224,  and  cases  here- 

085  Pew   V.    First   Nat.    Bank   of  after  cited. 

Gloucester,  130  Mass.  391.  Where    the    board    of    directors 

ese  Carr  v.  Chartiers  Coal  Co.,  25  votes  a  certain  compensation  for 
Pa.  St.  337  (a  secretary) ;  Martin-  all  special  services  performed  by 
dale  v.  Wilson-Cass  Co.,  134  Pa.  any  director,  a  director  cannot  re- 
st. 348,  19  Am.  St.  Rep.  706  (a  cover  higher  compensation  for  any 
president).     See,    also.    Fowler   v.  services   which    could    only   have 
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(b)  Fixing  of  salaries  and  other  compensation,  and  fraud  in 
connection  therewith. — The  salaries  and  other  compensation  of 
officers  must  be  fixed  by  the  proper  authority,  and  in  fixing  the 
same  there  must  be  no  fraud,  actual  or  constructive.  The  pow- 
er to  fix  the  compensation  of  an  officer  is  an  incident  to  the 
power  of  appointment,  when  it  is  not  vested  elsewhere,  or  ex- 
pressly taken  away  from  the  appointing  power. ^** 

In  the  absence  of  express  provision  to  the  contrary  in  the 
charter  or  by-laws,  the  salaries  or  other  compensation  of  the 
directors  must  be  fixed  by  the  stockholders  by  vote,  resolution, 
or  by-laws.  The  directors  cannot  fix  their  own  salaries,  unless 
expressly  authorized  by  the  charter  or  by  the  stockholders  to 
do  so.®*®  Nor  can  other  officers  fix  their  own  salaries,  un- 
less expressly  authorized.®*" 


been    performed    by    a    director. 

Hodges  y.  Rutland  &  Burlington  R. 

Co.,  29  Vt.  220. 
A  resolution  of  the  directors  that 

the  salary  of  an  officer  shall  "be 
,  paid  monthly  out  of  the  money 
I  that  may  come  into  the  hands  of 

ithe  treasurer  from  the  first  sale  of 
bonds"  is  merely  an  appropriation 
of  a  particular  fund  to  the  payment 
of  such  salary,  and  does  not  ex- 
empt the  corporation  from  liability 
therefor  until  the  bonds  are  sold. 
Indianapolis,  Eel  River  &  S.  W.  R. 
Co.  v.  Hyde,  122  Ind.  188. 

A  vote  of  the  stockholders  or 
directors  limiting  the  amount  per 
diem  of  pay  allowable  to  a  direct- 
or for  special  services  does  not 
apply  to  services  rendered  by  a  di- 
rector in  an  entirely  different  ca- 
pacity under  employment  by  the 
company.  Henry  v.  Rutland  & 
Burlington  R.  Co.,  27  Vt.  435. 

It  has  been  held  that  where  an 
officer  is  elected  for  a  year,  and  a 
resolution  fixes  his  salary  at  a 
certain  sum  per  month,  his  salary 
is  not  necessarily  fixed  at  that  rate 
for  a  year.  Bennett  v.  St.  Louis 
Car  Roofing  Co.,  23  Mo.  App.  587. 

The  fact  that  an  officer's  salary 
or  compensation  is  fixed  at  a  cer- 
tain sum  per  day  does  not  neces- 


sarily make  the  right  thereto  de- 
pendent upon  the  performance  of 
work  on  each  day.  Abbott  v. 
Georgia  &  North  Carolina  R.  Co., 
90  N.  C.  462. 

Where,  by  resolution  of  the  di- 
rectors, the  salary  of  an  office  is 
fixed  for  a  year,  and  shortly  after 
commencement  of  the  year  a  per- 
son is  elected  to  the  office,  with  the 
understanding  that  the  resolution 
fixes  his  salary,  no  formal  con- 
firmation of  the  resolution  is  nec- 
essary to  entitle  him  to  the  bene- 
fit of  it.  And  the  directors  can- 
not afterwards  rescind  the  resolu- 
tion. Kimball  v.  New  England 
Roller  Grate  Co.,  168  Mass.  32. 

A  corporation  cannot  avail  itself 
of  a  mutual  agreement  among  its 
officers  to  accept  a  reduced  rate  of 
salary,  where  the  agreement  was 
not  communicated  to  or  accepted 
by  it,  and  it  was  not  in  any  way  a 
party  thereto.  Richard  Thompson 
Co.  V.  Brook,  14  N.  Y.  Supp.  370. 

688  Waite  V.  Windham  County 
Mining  Co.,  37  Vt.  608. 

089  In  re  George  Newman  &  Co. 
[1895]  1  Ch.  674;  Jones  v.  Morri- 
son, 31  Minn.  140;  Copeland  v. 
Johnson  Mfg.  Co.,  47  Hun  (N.  Y.) 
235;  Gardner  v.  Butler,  30  N.  J. 
Ea.  702:    Miner  v.  Belle  Isle  Ice 
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It  is  ■within  the  powers  of  the  directors  to  fix  the  salaries 
of  other  officers  appointed  by  them,  although  from  iJieir  own 
number,  unless  there  is  some  provision  to  the  eontrarj,  and 
to  fix  the  compensation  to  be  paid  officers  for  extraordinary 
services  \Yhich  they  engage  or  authori^e.**^  A  director,  how- 
ever,  cannot  vote  at  a  directors'  meeting  on  a  resolution  fixing 
his  own  salary  or  other  com^pensation  as  the  incumbent  of  an- 
other office,  or  for  services  to  be  performed  by  him  outside  of 
the  ordinary  duties  of  his  office.  If  he  does  so,  amd  his  vote 
is  necessary  to  the  passage  of  the  resolution,  the  resolution  is 
at  least  voidable  at  the  option  of  the  corporation,  and  in  some 
jurisdictions  it  is  absolutely  void.®®^     The  mere  fact  that  a 


Co.,  93  Mich.  97,  2  Cum.  Cas.  234; 
Burns  v.  Commencement  Bay  Land 
&  Improvement  Co.,  4  Wash.  558; 
Holder  v.  Lafayette.  Bloomingtoia 
&  M.  Ry.  Co.,  71  III.  106,  22  Am. 
Rep.  89;  Burns  v.  Beek  &  Gregg 
Hardware  Co.,  83  Ga.  471;  Martin 
v.  Santa  Cruz  Water-Storage  Co. 
(Ariz.)  36  Pac.  36;  Butler  v.  Corn- 
wall Iron  Co.,  22  Conn.  335;  Ra- 
venswood,  Spencer  &  6.  Ry.  Co.  v. 
Woodyard.  iS  W.  Va.  558;  Branch 
Bank  of  State  of  Alabama  v.  Col- 
lins, 7  Ala.  95;  Blatchford  v.  Ross, 
37  How.  Pr.  (N.  Y.)  110;  Kelsey 
v.  Sargent.  40  Hun  (N.  Y.)  150; 
Eaton  V.  Robinson,  19  R.  I.  146; 
Harris  v.  Lemming-Harris  Agri- 
cultural Works  (Tenn.  Ch.  App.) 
43  S.  W.  889;  Louisville  Building 
Ass'n  v.  Hegan,  20  Ky.  Law  Rep. 
1629;  Gardner  v.  Canadian  Manu- 
facturer Publishing  Co.,  31  Ont. 
(Can.)  488;  Schoeningv.  Schwenk, 
112  Iowa,  733.  See  Eakins  v.  Amer- 
ican White  Bronze  Co.,  75  Mich. 
568.  Compare,  however.  Hedges  v. 
Paquett,  3  Or.  77. 

In  New  York,  the  fixing  of  the 
salaries  of  directors  and  other  of- 
ficers is  vested  in  the  board  of  di- 
rectors, but  their  action  is  subject 
to  review  in  equity.  See  Fitchett 
V.  Murphy,  46  App.  Div.  (N.  Y.) 
ISI. 

oMClinrch  v.  Church  Cementico 
Co.,  75  Minn.  85;  Wayne  Pike  Co. 


V.  Hammons,  129  Ind.  368;  Kelsey 
V.  Sargent,  40.  Hun  (N.  Y.>  150; 
and  cases  in  note  689,  infra. 

But  in  Bagley  v.  Pittsburgh  & 
Lake  Superior  Iron  Co.,  146  Pa.  St. 
478,  it  was  held  that  the  action  of 
the  board  of  directors  in  providing 
that  the  salary  of  the  president, 
whom  they  had  elected,  should  be 
fixed  by  him  and  another  director, 
who  owned  nearly  all  the  stock, 
was  such  an  exercise  of  the  board's 
authority  to  fix  the  salary  as  to 
constitute  a  contract  on  which  he 
could  recover. 

G31  Waite  v.  Windham  County 
Mining  Co.,  37  Vt.  608;  Outterson 
V.  Fonda  Lake  Paper  Co.,  66  Hun, 
629,  20  N.  Y.  Supp.  980;  Hax  v. 
R.  T.  Davis  Mill  Co..  39  Mo.  App. 
453 ;  Bagaley  v.  Pittsburgh  &  Lake 
Superior  Iron  Co.,  146  Pa.  St.  478; 
and  cases  in  the  notes  following. 
Compare  Branch  Bank  of  State  of 
Alabama  v.  Collins,  7  Ala.  95. 

09^  Jones  v.  Morrison,  31  Minn; 
140;  Miner  v.  Belle  Isle  Ice  Co.,  93 
Mich.  97,  2  Cam.  Cas.  234;  Hardee 
V.  Sunset  Oil  Co.,  56  Fed.  51 ;  Mar- 
tin V.  Santa  Cruz  Water-Storage 
Co.  (Ariz.)  36  Pac.  36;  Shattuek 
V.  Oakland  Smelting  &  Refining 
Co.,  58  Cal.  550;  Wickersham  v. 
Crittenden,  93  Cal.  17,  106  Cal.  327; 
Graves  v.  Mono  Lake  Hydraulic 
Mining  Co.,  81  Cal.  303;  Ward  v. 
Davidson,  89  Mo.  445;  R.  T.  Davis 
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direetoi  whose  salarj  in  another  office  was  fixed  hy  the  direct- 
ors was  present  at  the  meeting  does  not  Femder  the  resolution 
invaJidi,  where  he  did  not  ¥ota®^^  It  has  been  held,,  however, 
that  the  resolution  is  invalid,  if  he  presided,  although  he  tes- 
tifies that  he  did  not  vote^  and  the  records  da  not  show  that 
he  voted-®**  A  resolution  of  the  board  of  directors  fixings  the 
salary  of  a  director  as  the  incumbent  of  another  offioa  is  npt 
invalid  merely  because  such  other  director  voted,  if  there  were 
enough  votes  without  him  to  constitute  a  majority  of  the 
board,^*^  or  if  tha  boa^dj  without  his  participation,  has  subaer 
CLuently  ratified  the  resolution  by  a.  majority  vote^***  And  of 
course  the  action  of  the  directors,  although  voidable,,  may  be 


Mill  Co.  V.  Bennett.  39  Mo.  App. 
460;  Butts  v.  Wood,  37  N.  Y.  317, 
as  Barb.  181;  Copeland  v.  Johnson 
Mfg.  Co.,  47  Hun  (N.  Y.)  235; 
Davis  V.  Memphis  City  Ry.  Co.,  22 
Fed.  883;  Gardner  v.  Butler,  30  N. 
J.  Eq.  702;  Harris  v.  Lemming- 
Harris  Agricultural  Works  (Tenn. 
Ch.  App.)  43  S.  W.  869;  Ravens- 
wood,  Spencer  &  G.  Ry.  Co.  v. 
Woodyard,  46  W.  Va.  558;  McNulta 
V.  Corn  Belt  Bank,  164  111.  427,  56 
Am.  St.  Rep.  203.  And  see  post, 
I  681. 

893  Hax  V.  R.  T.  Davis  Mill  Co., 
39  Mo.  App.  453,  and  cases  in  note 
695,  infra. 

But  in  Bassett  v.  Fairchild,  61 
Pac.  791,  132  Cal.  637,  64  Pac.  1082, 
It  was  held  that  a  vote  of  the  di- 
rectors fixing  the  compensation  of 
one  of  their  number  for  services 
ontside  his  duties  as  a  director 
was  invalid,  although  he  did  not 
vote,  where  he  was  present,  and 
his  presence  was  necessary  to  con- 
stitute a  Cfuornm. 

60*  Ashley  v.  Kinnan,  2  N.  V. 
Supp.  574;  Beers  v.  New  York  Life 
Ins.  Co.,  66  Hun  (N.  Y.)  75. 

695  Clark  v.  American  Coal  Co., 
86  Iowa,  436,  17  L.  R.  A.  557; 
Wickersham  v.  Crittenden,  110 
Cal.  332;  McNab  v.  McNab  &  Har^ 
lin  Mfg.  Co.,  62  Hun,  18,  133  N.  Y. 


687;  Keans  v.  New  York  &  Col- 
lege Point  Perry  Co.,  17  Misc.  Rep. 
(N.  Y.)  272;  Bassett  t.  Pairaiild 
(Cal.)  61  Pac.  791,  132  CaL  637,  64 
Pac.  10(82. 

Where  the  three  directors  of  a 
corporation,  by  unanimous  vote, 
flaced  the  salary  oi  one  of  their 
number  as  president,  and  of  an- 
other as  secretary,  it  was  held  that 
the  resolution  was  valid,  since,  as 
to  the  salary  of  each,  it  was  sup- 
ported by  two  disinterested  votes. 
Funsten  v.  Funsten  Commission 
Co.,  67  Mo.  App.  559.  The  sound- 
ness of  this  decision,  however, 
may  well  be  doubted,  since  the 
salaries  were  fixed  by  the  same 
resolution,  and  each  interested  di- 
rector may  have  been  induced  to 
vote  for  the  salary  of  the  o'her 
because  by  the  same  resolution  his 
own  was  fixed.  See  Fitch  ett  v. 
Murphy,  26  Misc.  Rep.  (N.  Y.)  544, 
reversed  on  other  grounds  in  46 
App.  Div.  181. 

A  clause  in  a  resolution  of  the 
directors  fixing  the  salary  of  one 
officer  is  not  rendered  invalid  by 
the  invalidity  of  another  clause 
fixing  the  salary  of  another  of- 
ficer. Funsten  v.  Funsten  Com- 
mission Co.,  67  Mo.  App.  559. 

896  Wickersham  v.  Crittenden, 
110  Cal.  332. 
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ratified  by  the  stockholders.*®^  It  is  otherwise  if  their  action 
was  absolutely  void.*®* 

Officers  of  a  corporation  other  than  the  board  of  directors 
cannot  bind  the  corporation  by  a  promise  to  pay  another  of- 
ficer a  salary  or  other  compensation,  unless  they  are  expressly 
authorized  to  make  such  a  promise.*®®  But  if  the  president 
or  anothsr  officer  makes  a  contract  with  a  subordinate  officer 
for  a  certain  salary,  the  board  of  directors  may  ratify  the  agree- 
ment, and  they  do  so  impliedly  if  they  recognize  it  as  binding, 
and  allow  continued  performance  of  services  under  it.^®" 

Both  the  stockholders  and  directors,  in  fixing  compensation 
of  officers,  must  act  in  good  faith,  and  reasonably.  While  stock- 
holders may  vote  at  corporate  meetings  in  fixing  their  own  sal- 
ary as  officers,  and  may  elect  directors,  they  cannot  take  ad- 
vantage of  their  ownership  of  a  controlling  interest  to  vote 
themselves  excessive  salaries,  or  cause  excessive  salaries  to  be 
voted  to  them  by  directors  whom  they  control.  If  or  can  the 
directors  vote  excessive  compensation  to  themselves  or  others. 
If  they  do  so,  a  court  of  equity  will  give  relief  by  injunction 
or  decree  for  an  accounting  at  the  suit  of  the  corporation,  or 
of  minority  stockholders.'^®^ 

697  Where  three  of  the  five  di-  resolution  could  not  be  ratified  by 
rectors  voted  one  of  themselves  a  the  stockholders, 
salary,  and  at  the  same  time  voted  "so  Henry  Wood's  Sons  Co.  v. 
a  bond  issue,  and  the  stockholders  Schaefer,  173  Mass.  443,  73  Am. 
afterwards  ratified  the  action  as  to  St.  Rep.  305;  Louisville  Building 
the  bond  issue,  but  did  not  take  Ass'n  v.  Hegan,  20  Ky.  Law  Rep. 
any  action  as  to  the  salary,  it  was  1629 ;  Bailey  v.  Buffalo  Crosstown 
held  that  the  fact  that  the  min-  Ry.  Co.,  14  Hun  (N.  Y.)  483. 
utes  of  the  directors'  meeting  were  A  corporation  Is  not  bound  by 
before  the  stockholders'  meeting,  a  promise  made  by  its  treasurer, 
and  contained  the  resolution  as  to  who  was  also  a  director,  to  a  third 
the  salary,  did  not  show  a  ratlfi-  person,  that  the  latter  should  be 
cation  thereof.  Martin  v.  Santa  president  at  a  stated  salary,  where 
Cruz  Water-Storage  Co.  (Ariz.)  36  the  promise  was  never  communi- 
Pac.  36.  cated  to  the  other  directors,  and 

OSS  Bassett  v.  Fairchild,  61  Pac.  the  by-laws  do  not  provide  a  sal- 
791,  132  Cal.  637,  64  Pac.  1082,  ary  for  the  president.  Henry 
where  it  was  held  that  a  resolu-  Wood's  Sons  Co.  v.  Schaefer,  173 
tion  of  the  directors  fixing  the  sal-  Mass.  443,  73  Am.  St.  Rep.  305. 
ary  of  one  of  their  number  was  '"><>  Mobile  &  Kansas  City  R.  Co. 
void  because  the  interested  direct-  v.  Owen,  121  Ala.  505. 
or's  presence  was  necessary  to  'oi  Sellers  v.  Phoenix  Iron  Co., 
constitute  a  quorum,  and  {;hat  the   13  Fed.  20;  Davis  v.  Memphis  City 
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When  the  by-laws  of  the  corporation  entitle  its  officers  to 
salaries,  and  provide  that  their  salaries  shaU  be  fixed  by  the 
directors,  the  directors  must  execute  the  by-laws  fairly  and 
honestly,  not  only  towards  the  corporation,  hut  alsp  towards 
the  officers."*^ 

The  power  of  the -directors,  when  they  are  authorized  to  ap- 
point necessary  officers  and  fix  their  salaries,  is-jjonfinfid  to 
fixing  a  recompense  or  reward  to  be  paid  for  performing  such 
services  as  are  appropriate  to  and  required  by  their  duties  as 
officers,  and  does  not  include  power  to  give  a  bonus  in  addition 
to  salary.  A  sum  paid  by  the  directors  of  a  corporation  to  its 
president,  in  addition  to  a  stated  salary,  for  his  acceptance  of 
the  office  and  the  performance  of  acts  outside  of  the  duties 
thereof,  is  a  bonus,  and  not  salary,  and  its  payment  is  not 
within  the  powers  of  the  directors.'"'* 

Clearly  the  directors  have  no  power  to  vote  compensation 
to  an  officer  for  his  services  in  performing  acts  which  are  in 
violation  of  the  charter  of  the  corporation,  or  beyond  the  pow- 
ers conferred  upon  it.''"^ 

Ry.  Co.,  22  Fed.  883;  Hubbard  v.  exorbitant  salaries,  to  fix  a  gross 

New  York,  N.  E.  &  W.  Investment  sum    to    be    divided    as    salaries 

Co.,  14  Fed.  675;   Jones  v.  Morri-  among  the  directors  and  officers, 

son,    31    Minn.    140;    Copeland    v.  Fitchett  v.  Murphy,  46  App.  Div. 

Johnson  Mfg.  Co.,  47  Hun  (N.  Y.)  181,  reversing  26  Misc.  Rep.  544. 

235;   Butts  v.  Wood,  38  Barb.  181,  702  where,    at   the   time   of   the 

37  N.  Y.  317;   Miner  v.  Belle  Isle  election  of  a  president  of  a  cor- 

Ice  Co.,  93  Mich.  97,  2  Cum.  Cas.  poration,   a   by-law   provided  that 

234;  Burns  v.  Beck  &  Gregg  Hard-  the  directors  should  fix  all  salaries, 

ware  Co.,  83  Ga.  471;  Decatur  Min-  and   his   salary  was   subsequently 

eral  Land   Co.   v.   Palm,   113   Ala.  cut  by  the  directors  from  $25,000 

531,  59  Am.  St.  Rep.  140 ;   Harris  a  year  to  $10,500,  while  changes  in 

v.     Lemming-Harris     Agricultural  the    salaries   of   other   officers,    if 

Works  (Tenn.  Ch.  App.)  43  S.  W.  made  at  all,   were   slight,  it  was 

869;    Schoening   v.    Schwenk,    112  held  that  the  reduction  was  not  a 

Iowa,  733.  fair  and  honest  execution  of  the 

In  New  York  it  has  been  held  by-law,  and  that  he  was  not  pre- 

that,  since  the  fixing  of  salaries  vented    thereby    from    recovering 

of  directors  and  other  officers  of  a  what    his    services    were    worth, 

corporation  is  a  matter  within  the  Banigan  v.  United  States  Rubber 

powers  of  the  directors  themselves,  Co.    (R.  I.)   45  Atl.  739. 

subject  to   review   by  a   court  of  ^os  McNulta  v.  Corn  Belt  Bank, 

equity,  the  court  has  no  power,  in  164  111.  427,  56  Am.  St.  Rep.  203. 

an   action   by    a    minority   stock-  'o*  McNulta  v.  Corn  Belt  Bank, 

holder  to  restrain  the  payment  of  164  111.  427,  56  Am.  St.  Rep.  203. 
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(c)  How  the  directors  must  act. — It  kaa  beeit  said  tbaf  the 
board  of  directors,  whea  tkey  are  autkorized  to  fix  the  aalarj 
or  other  eortipeiiisation  of  directors  aikd  other  c^fficers,  must  do 
so  Qiflicially  as  a  board  by  a  formal  resoluticMiL,  and  before  the 
services  are  rendered;  and  that  a  mere  informal  underataBding 
or  agreement  among  themselves  that  certain  compensation  or 
a  reasonable  compensation  shaU.  be  paid  is  not  enough.  And 
this  is  undoubtedly  true  in  so  far  as  their  OTSti  salary  or  other 
compensation  is  concerned.'"'^  It  is  not  necessarily  true,  how- 
ever,  otf  the  compensation  of  others  appointed  or  employed  by 

-them  under  the  authority  vested  in  them-  If  they  employ  or 
appoint  other  officers,  or  engage  the  services  of  other  officers 
in  matters  outside  of  their  ordinary  duties  under  an  agreement, 
or  with  the  understaaiding,  that  compensation  shall  be  paid, 
such  agreement  is  binding  on  the  corporation,  and,  if  no  com- 
pensation is  fixed,  it  v?ill  be  liable  for  reasonable  compensa- 
tion/"® 

No  written  resolution  or  record  of  the  action  of  the  direct- 
ors is  necessary,  unless  expressly  required.  If,  at  a  regular 
meeting,  they  elect  or  appoint  an  officer,  and  make  a  verbal 
agreeiraemt  to  allow  him  a  certain  amount  as  salaiy,  the  agree- 
ment is  binding  on  the  corporation.'"'"' 

(d)  Agreement  for  compensation,  without  fixing  amount. — The 
amount  of  salary  or  o.ther  compensation  of  an  officer  need  not 
be  fixed.  If  it  is  agreed  or  understood  that  he  shall  be  com- 
pensated, the  amount  of  his  compensation  may  be  afterwards 

TwRockford,  Rock  Island  &  St.  25  App.  Div.   (N.  Y.)  475,  165  N. 

L.  R.  Co.  V.  Sage,  65  111.  S2g,  16  T.  179;   Outtersan  t.  Fonda  Lake 

Am.    Rep.    587;     Butler    v.    Corn;-  Paper  Co.,  66  Hun,  62»,  20  N.  Y. 

wall  Ireai  Co.,  22;  Conn.  335;  Beseb  Supp.  989;  Stewart  v.  St  Louis,  Ft. 

T.  Western  Carriage  Mfg.  Co.,  36  Scott  &  W.   R.   Co.,  41  Fed.  736; 

Mo.  App.   333.     See,   also,  Bakins  St.  Louis,  Ft  Scott  &  W.  R.  Co. 

V.  American  White  Bronze  C».,  75  v.  Tieman,  37  Kan.  606;  Huflaker 

Mieb.  568 ;  and  many  otfter  cases  v.  Krieger*s  Assignee,  21  Ky.  Law 

cited  in  note  supra,  under  §  670.  Rep.  887,  S3  S.  W.  288;  and  many 

706 National  Loan  &  Investment  cases  cited  ante,  §  670(0), (d). 
Co.  V.   Rockland  Co.,  36  C.   C.  A.       tot  Ontterson  v.  Fonda  Lake  Pa- 

370,   94  Fed.   335;    Bagley  v.   Gar-  per  Co.,  66  Hun.  629,  2a  N.  Y.  Snpp. 

thage,  Watertown  &  S.  H.  R.  Co.,  980.    And  see  post.  §  683. 
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fixed,  or  he  may  recoYer  a  reasonable  compensation  if  no  amoiint 
is  fixed.^"^ 

(e)  SaJary  paid  predecessor. — An  officer  whose  salary  is  not 
otkerwise  fixed  is  entitled  prima  facie  to  the  same  salary  that 
was  fixed  for  and  paid  to  his  predecessor/*®  but  this  is  not 
an  absolute  rule.  There  is  a  mere  presumption  that  such  was 
the  intention,  and  it  may  be  rebutted  by  evidence  showing  a 
contrary  intention  and  understanding.''^* 

(f)  "Vice  president  performing  duties  of  president. — When  tie 
salary  of  the  president  of  a  corporation  is  fixed  by  the  charter 
or  by-laws,  and  a  by4a,w  provides  that,  in  case  of  his  death  or 
inability,  his  duties  shall  devolve  upon  the  vice  president,  the 
latter,  on  succeeding  to  the  duties  of  the  president  on  his  death 
or  inability,  is  entitled  to  the  salary  of  president.''^''  But,  in 
the  absence  of  provision  to  such  effect,  the  vice  president  is 
not  entitled  to  the  salary  of  the  president  for  performing  his 
daties  during  temporary  absence.^'^ 

(g)  Special  provisions  in  the  charter,  statute,  or  by-laws. — In 
determining  the  right  of  officers  to  salary  or  other  compensation, 
regard  mast  be  had  to  any  express  provision  on  the  subject  in 
the  charter,  statutes,  or  by-laws.  They  may  expressly  prohibit 
the  payment  of  any  salaries  or  other  compensation,  or  allow  it 
to  particular  officers  only,  or  under  certain  <x)iiditi<i)ns  only, 
or  to  a  certain  amount  only,  and  such  provisions,  of  course,  are 
eontroiling,^^^ 

Tos  Stewart  v.  St.  Louis,  Ft.  Seott  'lo  Commonwealth  Ins.  Co.  v. 
&  W.  R.  Co.,  41  Fed.  736;  Ros-  Crane,  6  Mete.  (Mass.)  64. 
borough  V.  Shasta  River  Canal  Co.,  '"Funsten  v.  Funsten  Commis- 
22  Cal.  SSfi;  Bagley  v.  Carthage,  sion  Co.,  67  Mo.  App.  553. 
Watertown  &  S.  H.  R.  Co.,  25  App.  ^12  Brown  v,  Galveston  Wharf 
Div.  (N.  Y.)  475,  165  N.  Y.  179;  and  Co.,  92  Tex.  520,  reversing  (Tex. 
other  cases  in  n-ote  706,  supra.  Civ.  App.)   48  S.  W.  41. 

io»  South  &  North  Alabama  R.  'is  Olney  v.  Chadsey,  7  R.  I.  224; 
Co.  v.  Falkner,  49  Ala.  115;  Com-  Eagle  &  Phoenix  Mfg.  Co.  v. 
monwealth  Ins.  Co.  v.  Crane,  6  Browne,  58  Ga.  240. 
Mete.  (Mass.)  64;  Starbu'Ck  v.  Where  the  salaries  of  some  of 
Honsatonic  R.  Co.,  83  Hun  (N,  Y.)  the  officers  are  fixed  by  the  char- 
5S4,  affirmed  Farmers'  Loan  &  ter,  the  corporation  cannot  change 
Trust  Co.  V.  HoQsatonic  R.  Co.,  the  same  hy  by-laws,  although  the 
152  N,  Y.  251.  charter  contains  a  clause  author- 
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(h)  Effect  of  authority  to  fix  salaries,  without  any  exercise 
thereof. — It  has  been  held  that  the  fact  that  a  by-law  or  charter 
provision  expressly  authorizes  the  directors  to  fix  the  salary 
of  officers,  or  provides  for  the  fixing  of  salaries  by  the  stock- 
holders, since  it  shows  an  intention  that  compensation  shall  be 
paid,  is  sufficient  ground  for  implying  a  promise  to  pay  rea- 
sonable compensation  if  the  directors  or  stockholders  do  not 
fix  any  salary.^^*  The  better  opinion,  however,  is  to  the  con- 
trary,' and  to  the  effect  that  such  a  by-law  or  charter  provision 
merely  gives  the  directors  or  stockholders  power  to  fix  sal- 
aries, to  be  exercised  or  not,  as  they  may  deem  best,  and  does 
not  itself  give  any  right  to  compensation.  On  the  contrary, 
the  fact  that  they  have  fixed  no  salary  would  negative  the  idea 
that  any  compensation  was  intended.^^^ 


Izing  it  to  fix  salaries.  This  clause 
only  applies  to  salaries  not  fixed 
by  the  charter.  Carr  v.  City  of  St. 
Louis,  9  Mo.  191. 

A  by-law  forbidding  the  incur- 
ring of  a  debt  "unless  there  are 
funds  in  the  treasury  to  meet  the 
same"  does  not  apply  to  the  sal- 
ary of  an  officer.  McCracken  v. 
Halsey  Fire-Engine  Co.,  57  Mich. 
361. 

Payment  of  a  president's  salary 
as  fixed  by  the  board  of  directors, 
whose  action  was  afterwards  ap- 
proved at  a  stockholders'  meeting, 
is  not  in  violation  of  a  statute  pro- 
viding that  there  shall  be  no  com- 
pensation for  the  services  of  the 
president  or  any  director  of  a  cor- 
poration unless  allowed  by  the 
stockholders.  Shlckell  v.  Berry- 
ville  Land  &  Improvement  Co. 
(Va.)  37  S.  B.  813. 

But  such  a  statute  is  mandatory, 
and  payment  of  any  salary  to  the 
president  or  directors,  under  a 
resolution  of  the  board  of  direct- 
ors, without  authority  from  the 
stockholders  or  ratification  by 
them,  is  Illegal.    Id. 

In  a  late  English  case  it  was 
held  that,  where  the  articles  of  a 
corporation  provide  that  the  di- 
rectors shall  be  entitled  to  receive 


a  certain  sum  "by  way  of  remuner- 
ation in  each  year,"  no  remunera- 
tion can  be  claimed  except  for  a 
complete  year  of  service.  Salton 
V.  New  Beeston  Cycle  Co.  [1899] 
1  Ch.  775,  68  Law  J.  Ch.  Div.  371. 

Payment  to  an  officer  of  a  sal- 
ary in  excess  of  that  authorized 
by  the  by-laws  of  the  corporation 
or  resolution  of  its  board  of  di- 
rectors, although  by  authority  of 
the  majority  stockholders,  is  void- 
able at  the  suit  of  a  dissenting 
stockholder.  Brown  v.  De  Young, 
167  111.  549,  affirming  De  Young  v. 
Brown,  66  111.  App.  212. 

It  has  been  held,  however,  that 
a  by-law  fixing  the  salary  of  an 
office  may  be  modified  by  usage 
and  acquiescence.  Bowler  v. 
American  Box  Strap  Co.,  22  Misc. 
Rep.   (N.  Y.)  335. 

'14  Missouri  River  R.  Co.  v.  Rich- 
ards, 8  Kan.  101;  Grundy  v.  Pine 
Hill  Coal  Co.,  10  Ky.  Law  Rep. 
833,  9  S.  W.  414;  Rogers  v.  Hast- 
ings &  Dakota  Ry.  Co.,  22  Minn. 
25.  See,  also,  Eagle  &  Phoenix 
Mfg.  Co.  V.  Browne,  58  Ga.  240. 

715  Crumlish's  Adm'r  v.  Central 
Improvement  Co.,  38  W.  Va.  390, 
403,  45  Am.  St.  Rep.  872,  882;  In 
re  Bolt  &  Iron  Co.,  14  Ont.  (Can.) 
211;  Wood  V.  Lost  Lake  Mfg.  Co., 
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§  673.     Compensation  for  past  services. 

Since  an  officer  is  not  impliedly  entitled  to  compensation  for 
the  performance  of  his  usual  duties,  a  vote  or  other  promise 
by  the  directors  or  stockholders  of  the  corporation  to  pay  him 
therefor,  given  after  such  services  have  been  performed,  is  not 
only  without  consideration,  and  void  as  a  promise  on  that 
ground,  but  is  also  ultra  vires,  as  a  misapplication  of  the  cor- 
porate funds.  And  the  same  is  true  in  any  other  case  where 
services  are  rendered  for  a  corporation  without  any  express 
promise  to  pay  for  them,  and  under  circumstances  from  which 
no  promise  will  be  implied,  and.  a  promise  to  pay  is  given 
after  their  performance.  Such  a  promise  not  only  cannot  be 
enforced,  but  the  payment  may  be  enjoined  at  the  suit  of  a 
dissenting  stockholder. '^^^  Or,  if  payment  has  been  made  by 
the  officers,  the  money  may  be  recovered  back  by  the  corpora- 
tion, or  a  receiver  for  the  benefit  of  creditors,  or  in  a  stock- 
holder's suit  if  the  corporation  refuses  to  sue.''^'^ 

This  doctrine  does  not  apply,  however,  where  services  are 

2.3   Or.   20,   37  Am.   St.   Rep.   651;  Holder  v.  Lafayette,  Bloomington 

Illinois  Linen  Co.  v.  Hough,  91  111.  &  M.  Ry.  Co.,  71  111.  106,  22  Am. 

63;  McAvity  V.  Lincoln  Pulp  &  Pa-  Rep.    89;    Jones    v.    Morrison,    31 

per  Co.,  82  Me.  504;   Remmers  v.  Minn.  140;  New  York  &  New  Ha- 

Seky,  70  Mo.  App.  364.     See,  also,  ven  R.  Co.  v.  Ketchum,  27  Conn. 

Steam  Dredge  No.  1,  87  Fed.  760.  170;  Beers  v.  New  York  Life  Ins. 

A  by-law  providing  that  no  sal-  Co.,  66  Hun   (N.  Y.)   75;    State  v. 

ary  shall  be   paid  to  the  oflacers  People's  Mutual  Benefit  Ass'n,   42 

until  actual  profits  are  made,  "ex-  Ohio  St.  579;  Wood  v.  Lost  Lake 

cept  to  the   secretary,"   does   not  Mfg.   Co.,   23   Or.   20,   37   Am.    St. 

in  itself  provide  by  implication  for  Rep.    651;    Doe    v.    Northwestern 

compensation  to  the  secretary,  but  Coal  &  Transportation  Co.,  78  Fed. 

merely  authorizes  the  board  of  di-  62;   National  Loan  &  Investment 

rectors  to  provide  for  such  com-  Co.  v.  Rockland  Co.,  36  C.  C.  A. 

pensation  if  they  see  fit.     Pfeiffer  370,    94    Fed.    335;     Ravenswood, 

V.  Lansberg    Brake    Co.,   44    Mo.  Spencer  &   G.   Ry.   Co.  v.  Wood- 

App.  59.  yard,    46   W.   Va.    558.     Compare 

716  Accommodation  Loan  &  Sav-  Reed  v.  Hayt,  109  N.  Y.  659. 

Ing  Fund  Ass'n   v.   Stonemetz,   29  „              ^.i.       .<=            „ 

Pa   St.  534;  Martindale  v.  Wilson-  f^or  can  the  officers  of  a  corpo- 

Cass  Co.,  134  Pa.  St.  348,  19  Am.  ""^^'i""'   *^        services   have   been 

St.  Rep.  706;  Danville,  Hazleton  &  Performed    agree  to   pay  or  pay 

W.  R.  Co.  V.  Kase   (Pa.)   39  Atl.  compensation  in  addition  to  what 

301:    Ellis  V.  Ward,   137  111.   509,  ^.^^  ^f^^H  "P°°,-    J™®^  ^-  M""- 

2  Keener's  Cas.  1501;  Cheeney  v.  "^°°>  ^1  Mmn.  140. 

Lafayette,  Bloomington  &  M.  Ry.  tit  Ellis  v.  Ward,  137  III.  509.  2 

Co.,  68  ni.  570,  18  Am.  Rep.  584;  Keener's  Cas.  1501. 
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rendered  with  an  understanding  that  compensation  shall  be 
paid,  and  under  such  circumstances  as  to  raise  an  implied 
promise.  In  such  a  case,  a  note  or  other  express  promise  to 
pay  a  reasonable  sum  then  agreed  upon  is  supported  by  a  suffi- 
cient consideration/^® 

?  674.    Conduct  or  circTimstances  defeating  right  to  salary  agreed 
upon  or  provided  for. 

Even  when  a  salary  or  other  compensation  is  agreed  upon  or 
fixed  as  explained  in  the  preceding  sections,  the  oiEcer  may 
lose  his  right  thereto  by  misconduct  or  neglect,  or  his  right  may 
be  defeated  by  other  circumstances. 

The  mere  fact  that  an  officer  acts  contrary  to  the  by-laws  of 
the  eoxporation,  and  disregards  its  regulations,  is  not  a  suffi- 
cient reason  for  depriving  him  of  his  salary,  if  he  has  other- 
wise performed  his  duty,  and  has  not  been  guilty  of  fraud, ''^' 
Nor  is  the  right  of  an  officer  to  his  salary  defeated  by  the  fact 
that  he  has  failed  to  fulfill  his  promises  that  he  would  make 
the  business  a  success,  where  his  right  to  salary  was  not  made 
dependent  on  such  -condition.''^''  But  an  officer  may  forfeit  all 
right  to  .salary  by  fraud,  misconduct,  or  gross  n^leet  in  the 
management  of  the  corporation,  or  performance  of  his  duties, 
both  as  agains.t  creditors  and  as  against  the  corporation.^^^ 

"8  National  Loa-a  &  Investment  7i»  Neall  v.  Hill,  16  CaL  145,  76 
Co.  V.  Rockland  C!o.,  36  C.  C.  A.  Am.  Dec.  50&. 
370,  9i  FeA.  335;  Stewart  v.  St.  720  padmcah  Land,  Coal  &  Iron 
Louia,  Ft.  Scott  &  W.  R.  Co.,  41  Co.  v,  Hayes,  15  Ky.  Law  Rep.  517. 
Fed.  73:6  i  St.  Louis,  Ft.  Scott  &  721  Where  tlie  officers  of  a  cor- 
W.  R.  Co.  v.  Tiernan,  37  Kan.  606;  poration  voted  tkemselves  a  sal- 
HuHaker  v.  Krieger's  Assignee,  21  ary,  partly  for  services  performed 
Ky.  Law  Rep.  S87,  53  S.  W.  28&.  for  the  company,  and  partly  to  de- 
Where  an  officer  served  for  two  prive  the  mortgagors  of  the  corn- 
years  under  an  understanding  that  pany's  stock  of  their  share  of  the 
he  was  to  receive  compensation,  stock  in  case  they  should  succeed 
and  at  the  toeginming  of  the  third  in  their  suit  to  redeem,  it  was  held 
year  a  resolution  was  passed  fixing  that  they  were  entitled  to  no  com- 
hls  salary  at  a  ■certain  sum  per  pensation  at  all,  but  must  accoimt 
month,  it  was  held  that  it  consti-  for  the  whole  salary.  Baton  v. 
tuted  an  agreement  to  pay  for  Robinson,  19  R.  I.  146, 
"  past  as  well  as  future  services  aft  In  Moses  v.  Ocoee  Bank,  1  Lea 
that  ra*e.  Rosborough  v.  Shasta  {Tenn.)  ,39-8,,  it  was  held  that  the 
River  Canal  Co.,  ,22  Gal.  556,  directors    or   trustees    of   a   bank 
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An  officer  (as  a  secretary,  for  example)  is  not  deprived  of 
his  right  to  salary  because  of  the  fact  that  he  has  also  acted 
as  snch  an  officer  for  another  company,  where  it  is  not  shown 
that  the  duties  of  the  latter  office  conflicted  with  the  former, 
or  involved  the  doing  of  acts  prejudicial  to  the  company.^^^ 

An  officer's  absence  from  time  to  time  is  no  defense  to  his 
claim  for  salary  where  the  corporation  acquiesces,  for  if  it  ob- 
jects, and  does  not  intend  to  pay  him  because  he  absents  him- 
self, it  should  dismiss  him.''^^  And,  clearly,  absence  of  an 
officer  on  account  of  siclaiess  does  not  defeat  his  right  to  full 
salary  where  he  has  procured  the  proper  discharge  of  his  duties 
by  another  officer  authorized  to  act  in  his  absence.'^^* 

The  right  of  an  officer  to  further  salary  under  his  contract 
with  the  company  may  be  defeated  by  the  insolvency  of  the 
company  and  appointment  of  a  receiver,  or  by  bankruptcy,  if 
the  officer  has  no  fvirther  duties  to  perform,^^^  or,  if  he  does 


were  deprived  of  the  right  to  any 
compensation  as  against  its  cred- 
itors, and,  on  the  ground  of  public 
policy,  even  as  against  its  stock- 
holders whose  wishes  they  com- 
plied with,  where  they  had  been 
guilty  of  gross  misconduct  to- 
wards the  creditors  in  refusing  to 
permit  them  to  inspect  the  bank 
subscription  books,  in  taking  no 
steps  to  collect  and  distribute  the 
assets,  and  in  loaning  the  funds 
of  the  bank  to  the  stockholders 
and  themselves. 

An  officer  of  a  corporation  is  not 
entitled  to  salary  where  by  his 
own  act  he  has  made  it  impossi- 
ble for  the  company  to  enable  him 
to  earn  it.  Jones  v.  Vance  Shoe 
Co.,  92  111.  App.  158. 

An  officer  is  not  deprived  of  his 
right  to  recover  salary  because  he 
has  funds  of  the  corporation  and 
other  property  for  which  he  has 
never  accounted,  where  he  is  not 
in  default.  South  &  North  Ala- 
bama R.  Co.  V.  Palkner,  49  Ala. 
115. 

722  Mobile  &  Kansas  City  R.  Co. 
V,  Owen,  121  Ala.  505. 


723  pinley  Rubber- Varnish  & 
Enamel  Co.  v.  Finley  (N.  J.  Eq.) 
32  Atl.  740. 

See,  also.  Brown  v.  Galveston 
Wharf  Co.,  92  Tex.  520  (reversing 
[Tex.  Civ.  App.]  48  S.  W.  41),  hold- 
ing that,  where  the  by-laws  of  a 
corporation  fix  an  officer's  salary, 
and  make  no  provision  for  deduc- 
tions in  case  of  absence  or  failure 
to  perform  duties,  the  salary  is 
an  incident  to  the  office,  and  that 
one  who  has  been  duly  elected  and 
installed,  and  has  not  been  re- 
moved, is  entitled  to  the  salary 
for  the  full  term,  although  he  may 
have  been  absent  without  leave, 
and  have  failed  to  perform  the 
duties  during  part  of  the  term. 

T24  Davis  V.  Memphis  Citv  Ry. 
Co.,  22  Fed.  883. 

725  When  a  receiver  is  appointed 
to  take  control  and  entire  man- 
agement of  all  the  assets  of  a  cor- 
poration, it  is  not  liable  to  an  of- 
ficer for  salary  during  the  receiv- 
ership, since  the  performance  of 
the  contract  between  the  corpora- 
tion and  the  officer  is  rendered  im- 
possible by  judicial  action,  and  not 
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perform  further  duties,  he  may  be  entitled  to  reasonable  com- 
pensation therefor  only,  and  not  to  the  salary  pertaining  to 
the  office. ''^®  An  officer  of  a  corporation  is  not  entitled  to 
the  salary  attached  to  his  office  where  the  services  performed 
by  him  were  performed  as  a  receiver,  and  compensated  for  by 
an  allowance  made  by  the  courtJ^'' 

And  the  right  of  an  officer  to  salary  may  cease  on  a  transfer 
of  all  the  property  and  business  of  the  corporation  to  another 
corporation,  particularly  where  he  enters  into  the  service  of  the 
new  company,  or  consents  to  the  transfer.''^® 

An  assignment  by  a  corporation  for  the  benefit  of  creditors 


by  the  fault  of  the  corporation. 
Lenoir  v.  Llnville  Improvement 
Co.,  126  N.  C.  922. 

See,  also,  Louchheim  v.  Clawson 
Printing  &  Weighing  Co.,  12  Pa. 
Super.  Ct.  Rep.  55,  where  the  char- 
ter of  a  corporation  was  declared 
void  for  nonpayment  of  taxes,  and 
a  receiver  appointed. 

And  see  Eddy  v.  Co-operative 
Dress  Ass'n,  3  Civ.  Proc.  R.  (N. 
Y.)  442,  where  the  receiver  dis- 
charged the  superintendent. 

As  to  the  effect  of  bankruptcy 
proceedings  against  a  corporation 
on  the  right  of  officers  to  salary, 
see  In  re  Grubbs-Wiley  Grocery 
Co.,  96  Fed.  183. 

Where  the  president  of  an  in- 
solvent mortgagor  corporation,  in 
discharge  of  his  duty,  cared  for 
the  property  pending  foreclosure, 
a  receiver  having  been  refused,  it 
was  held  that  he  was  entitled  to 
compensation  from  the  proceeds  of 
the  foreclosure.  Trust  &  Deposit 
Co.  of  Onondaga  v.  Spartanburg 
Water  Works  Co.,  97  Fed.  409. 

■^26  After  the  appointment  of  a 
receiver  for  an  insolvent  corpora- 
tion to  close  up  its  concerns,  and 
an  injunction  against  the  contin- 
uance of  business  further  than  to 
elect  officers  and  do  such  other 
acts  as  are  necessary  to  continue 
the  corporate  existence,  and  lay 
assessments  to  pay  liabilities,  the 
president  and  other  officers  are 
not    entitled,  after    such    appoint- 


.Tient  and  injunction,  to  the  salary 
fixed  for  their  offices  before,  but 
only  to  reasonable  compensation 
for  services  performed.  Com.  v. 
Eagle  Fire  Ins.  Co.,  14  Allen 
(Mass.)    344. 

727  Where  a  person  was  appoint- 
ed receiver  in  an  action,  and  al- 
lowed and  paid  $500  a  month,  and 
among  the  assets  transferred  to 
him  were  three-fifths  of  the  stock 
of  a  corporation  of  which  he  was 
afterwards  elected  president,  it 
was  held  that  he  was  not  entitled 
to  recover  from  the  corporation 
the,  salary  fixed  for  his  office  by 
a  resolution  passed  prior  to  his 
.election,  as  the  services  performed 
by  him  were  performed  as  receiv- 
er, and  compensated  for  in  the  al- 
lowance made  to  him  by  the  court. 
Thompson  v.  Willamette,  S.  M.  L. 
&  Mfg.  Co.,  15  Or.  604. 

728  Simonson  v.  New  York  City 
Ins.  Co.,  141  N.  Y.  12. 

Where,  with  the  consent  and 
co-operation  of  an  officer  of  a  cor- 
poration, all  its  property  and  fran- 
chises are  sold,  so  that  he  has  no 
further  duty  to  perform,  any  con- 
tract which  he  may  have  had  with 
the  company  for  salary  will  be 
deemed  canceled,  although  the 
corporation  may  not  be  dissolved. 
Long  Island  Ferry  Co.  v.  Terbell, 
4S  N.  Y.  427;  Rodney  v.  Southern 
R.  Ass'n,  3  N.  Y.  St.  Rep.  564,  14 
Daly,  70. 
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does  not  defeat  the  right  of  its  treasurer  or  other  officers  to 
recover  salary  for  the  time  between  the  assignment  and  the  re- 
conveyance to  the  corporation,  if  they  perform  the  duties  of 
their  office  during  such  time.''^® 

The  fact  that  a  corporation  is  withoiiit  funds  does  not  relieve 
it  from  liability  to  its  officers  for  their  agreed  salaries,  so  long 
as  it  permits  them  to  remain  in  office,  and  accepts  their  serv- 
ices.'^®** 

An  officer  is  not  entitled  to  any  salary  after  he  has  resigned, 
and  his  resignation  has  been  accepted,  unless  the  charter,  by- 
laws, or  resolution  of  the  stockholders  gives  him  a  right  thereto; 
and  it  can  make  no  difference  that  in  resigning  he  gives  noticfe 
that  he  claims  salary  for  a  given  time  thereafter,  and  asserts 
that  the  resolutions  of  the  stockholders  give  him  a  right  there- 
toJ" 

5  675.    Right  to  compensation  as  affected  by  illegality  of  elec- 
tion or  appointment. 

When  a  person  who  has  been  illegally  elected  or  appointed 
to  an  office  is  neither  a  de  jure  nor  a  de  facto  officer,''^^  he  is 
clearly  not  entitled  to  any  salary  or  other  compensation  for  per- 
forming the  duties  of  the  office,  in  the  absence  of  an  estoppel 
against  the  corporation.'^^^  Nor  is  a  de  facto  officer  entitled 
to  the  salary  attached  to  the  office,  when  another  person  has 
the  legal  title  to  the  office.  This  has  repeatedly  been  held  in 
the  case  of  municipal  corporations,'^^*  and  the  rule  has  also 
been  applied  to  officers  in  private  corporations.''^®     When  a 

729  Potts  V.  Rose  Valley  Mills,  County,  7  Serg.  &  R.  (Pa.)  386; 
167  Pa.  St.  310.  Dolan   v.    City   o(   New    York,    68 

730  Mobile  &  Kansas  City  R.  Co.  N.  Y.  274,  23  Am.  Rep.  168 ;  Mat- 
V.  Owen,  121  Ala.  505.  tliews    v.  Supervisors    of    Copiah 

731  Savannah  Cotton  Mills  v.  County,  53  Miss.  715,  24  Am.  Rep. 
Cunningham,  100  Ga.  468.  715;   People  v.  Smyth,  28  Cal.  21; 

732  Ante,  §  661.  Andrews   v.   City  of   Portland,   79 

733  Waterman  v.  Chicago  &  Iowa  Me.  484,  10  Am.  St.  Rep.  280;  Mc- 
R.  Co.,  139  111.  658,  32  Am.  St.  Cue  v.  County  of  Wapello,  56  Iowa, 
Rep.  228;  State  v.  Tate,  70  N.  C.  698,  41  Am.  Rep.  134;  Comstoek 
161.  V.  City  of  Grand  Rapids,  40  Mich. 

734  Mayfield  v.  Moore,  53  111.  428,  397. 

5  Am.  Rep.  52 ;  Riddle  v.  Bedford       7S5  Waterman  v.  Chicago  &  Iowa 
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person  claiming  to  be  an  officer  of  a  corporation  brings  an  ac- 
tion to  recover  the  salary  incident  to  tlie  office,  wkiek  lie  has 
no  right  to  receive  unless  he  has  a  legal  right  to  the  office,  his 
title  to  the  office  is  necessarily  in  issiae,  and  he  must  show  that 
he  is  a  de  jure  officer,  or,  at  the  least,  that  his  appointment  or 
election  was  merely  irregular,  and  his  discharge  of  the  duties 
of  the  office  has  been  acquiesced  in  by  the  stockholders.'^*  But 
when  it  appears  that  a  person  has  been  elected  or  appointed  tx) 
an  office,  and  that  the  stockholders  have  acquiesced  in  his  dis- 
charge of  the  duties  of  the  office,  he  is  entitled  to  recover  the 
compeansation  therefor,  notwithstanding  mere  irregularity  ia 
liis  election  or  appointment'''^' 

As  a  general  rule,  when  an  officer  de  facto  or  a  mere  in- 
truder has  received  the  salary,  fees,  and  emoluments  of  an 
office,  he  is  liable  therefor  to  the  officer  de  jure  in  an  action  for 
money  had  and  received.''^® 

IX.    How  Directors  must  Act;  Directors'  MEETiffGS. 

§  6T6r  In  general.— As  a  general  rule,  when  the  directors  or 
trustees  of  a  corporation  are  authorized  to  do  a  particular  act, 
or  are  intrusted  generally  with  the  management  of  the  corpora- 
tion, they  cannot  act  individually,  so  as  to  bind  the  corporation, 
but  must  act  as  a  board  at  a  legal  meeting. 

With  respect  to  directors'  meetings,  the  following  general  rules 
apply: 

(1)  Meetings  must  be  held  at  the  time,  if  any,  prescribed  by  the 
charter,  statute,  or  by-laws;  but  the  fact  that  meetings  are  re- 
quired to  be  held  at  stated  times  does  not  prevent  special  meet- 
ings, on  proper  notice,  when  necessary. 

(2)  Meetings  must  be  held  at  the  place,  if  any,  prescribed  by 
the  charter,  statute,  or  by-laws.    In  the  absence  of  express  provi- 

R.  Co.,  139  111.  658,  32  Am.  St.  Rep.        737  Waite    -'.    Windham    County 

228.    Compare  Salton  v.  New  Bees-  Mining  Co.,  ij6  Vt.  18,  37  Vt.  e08. 
ton  Cycle  Co.  [1899]  1  Ch.  775,  68 

Law  J.  Ch.  Div.  370,  where  a  di-       '38  Waterman  v.  Chicago  &  Iowa 

rector  was  not  qualified.  H.  Co.,  139  III.  658,  32  Am.  St.  Rep. 

'SO  Waterman  v.  Chicago  &  Iowa  228 ;  Mayfield  v.  Moore,  53  111.  428, 

R.  Co.,  139  III.  658,  32  Am.  St.  Rep.  5  Am.  Rep.  52;   State  v.  Tate,  70 

228;  State  v.  Tate,  70  N.  C.  161.  N.  C.  161. 
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rioa,  they  may  be  LeLd  at  any  reasonably  cflnTenieut  place  vithin 
the  state. 

(3)  Unless  prohibited,  directors  may  meet  outsidfi  of  the  state 
by  which  the  corporation  was  created,  and  do  or  authorize  amy  aet 
which  they  can  do  as  mere  agents  of  the  corporatifln< — making 
or  authorizing  contracts,  appointing  agents,  etc.;  but,  by  the 
weight  of  authority,  they  cannot  do  strictly  corporate  a«ts,  outside 
of  the  state, — ^such  as  electing  officers,  making  by-lawsj  making 
calls  or  assessments,  etc^ — unless  expressly  authorized. 

{4)  The  meeting  must  be  called  in  the  mode,  if  any,  prescribed 
by  the  charter  or  by-laws. 

(5)  If  the  meeting  is  a  stated  one,  the  time  and  place  heing 
fixed  hy  the  charter,  by-laws,  or  usage,  notice  thereof  is  not  neces- 
sary; Mt  by  the  weight  of  authority,  a  special  meeting  is  ille- 
gal, in  the  absence  of  notice  thereof  to  all  the  directors  entitled 
to  take  part,  unless  they  cannot  be  reached,  and  immediate  or 
prompt  action  is  necessary,  or  unless  all  are  in  fact  present. 

(€)  The  mating  mnst  be  legally  constituted  and  oonducted. 
In  this  connection,  the  raks  are  that: 

(a,)  La.  the  absence  of  provision  to  the  contrary,  a  majority  of 
the  directors  is  necessary  and  sufficient  to  constitute  a 
{[uorum  and  tiansact  business.  Less  than  a  majority  can 
do  nothing  but  adjourn;  and  directors  disqualified  by 
personal  interest  cannot  be  counted. 

{b)  Presence  of  the  president  is  not  necessary  unless  expressly 
required. 

(c)  In  the  absence  of  provision  to  the  contrary,  when  a  quorum 

is  present,  a  majority  of  the  quorum  may  decide;  but 
the  votes  of  directors  who  are  disqualified  by  personal 
interest  cannot  be  counted.  Directors  who  refuse  to  vote 
are  to  be  treated  as  if  they  had  voted  in  the  negative, 

(d)  Directors  cannot  vote  by  proxy. 

(7)  Illegality  in  the  action  of  directors,  as  above  explained, 
generally  lenders  their  action  void,  but  it  may  be  ratified  by  a 
subsequent  legal  meeting,  or  hy  the  stockholdersi,  if  tiiey  could 
ha^e  authorized  it  in  the  first  instance,  and  the  corporation  may 
be  estopped  as  against  innocent  third  persons. 

<8)  Action  of  dii«ctois  wiil  be  presumed  to  have  been  jreguIaT 
and  legal,  until  the  contrary  appears. 
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(9)  The  records  and  minutes  of  a  corporation,  properly  authen- 
ticated, are  competent  prima  facie  evidence  of  proceedings  of  the 
directors,  and  are  the  best  evidence ;  but  if  their  nonproduction  is 
excused,  or  if  the  action  was  not  entered  on  the  records,  parol  evi- 
dence is  generally  admissible. 

§  677.    Necessity  for  action  of  directors  as  a  board — Meetings. 

By  the  overwhelming  wieight  of  authority,  when  the  power 
to  do  particular  acts,  or  general  authority  to  manage  the  affairs 
of  the  corporation,  is  vested  in  the  directors  or  trustees,  it  is 
vested  in  them,  not  individually,  but  as  a  board,  and,  as  a  gen- 
eral rule,  they  can  act  so  as  to  bind  the  corporation,  assum- 
ing that  there  is  no  ratification  or  estoppel,  only  when  they 
act  as  a  board  and  at  a  legal  meeting.  If  they  act  or  give 
their  consent  separately,  and  not  as  a  board,  or  if  they  act  at 
a  meeting  which  is  not  a  legal  meeting,  as  hereafter  explained, 
their  action  is  not  the  action  of  the  corporation,  although  all 
may  consent,  and  the  corporation  is  not  bound,  in  the  absence 
of  ratification  or  estoppel.^*®     "It  is  the  board  duly  convened 

739  England:     In    re    Marseilles  Kansas:    First  Nat.  Bank  of  Ft. 

Extension  Ry.  Co.,  L.  R.  7  Ch.  App.  Scott   v.    Drake,   35   Kan.   564,   57 

161;   D'Arcy  v.  Tamar,  Kit  Hill  &  Am.  Rep.  193. 

C.  Ry.  Co.,  L.  R.  2  Exch.  158.  Louisiana:     New  Orleans  Duild- 

United     States:       Kansas     City  ing  Co.  v.  Lawson,  11  La.  34. 

Hay-Press    Co.   v.    Devol,    72   Fed.  Maine:      Peirce  v.   Morse-Oliver 

717.  Building  Co.,  94  Me.  406. 

California:     Gashwiler  v.  Willis,  Michigan:       People    v.    Minong 
33  Cal.  11,  91  Am.  Dec.  607;  Pauly  Mining  Co.,  33  Mich.  2. 
V.   Pauly,   107   Cal.   8,   48   Am.   St.  Minnesota:       Baldwin    v.    Can- 
Rep.  98.  field,  26  Minn.  43,  61. 

Georgia:     Spinks  v.  Athens  Sav-  Missouri:     Calumet  Paper  Co.  v. 

ings   Bank,    108   Ga.   376;    Monroe  Haskell    Show    Printing    Co.,    144 

Mercantile  Co.  v.  Arnold,  108  Ga.  Mo.  331, -66  Am.  St.  Rep.  425;  State 

449.  V.  Manhattan  Rubber  Mfg.  Co.,  149 

Idaho:     Johnson  v.  Sage  (Idaho)  Mo.  181. 

44  Pac.  641.  Nevada:     Yellow  Jacket  Silver 

Indiana:      Junction    R.    Co.    v.  Mining  Co.  v.  Stevenson,  5  Nev. 

Reeve,   15   Ind.   237.     But  see  Na-  224;     Hillyer    v.    Overman    Silver 

tional  State  Bank  of  Terre  Haute  Mining  Co.,   6   Nev.   51;    Edwards 

v.  Sandford  Fork  &  Tool  Co.  (Ind.)  v.  Carson  Water  Co.,  21  Nev.  469. 

60  N.  E.  699.  New      Hampshire:         Despatch 

Iowa:      Herrington    v.    District  Line  of  Packets  v.  Bellamy  Mfg. 

Township  of  Listen,  47  Iowa,  11;  Co.,  12  N.  H.  205,  37  Am.  Dec.  203; 

Sanderson     v.     Tinkham     Smoke  Edgerly  v.  Emerson,  23  N.  H.  555, 

Consumer  Co.,  83  Iowa,  446.  55    Am.     Dec.     207;     Buttrick    V. 
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and  acting  as  a  unit  that  is  made  the  representative  of  the 
company.  The  assent  or  determination  of  the  members  of  the 
board  acting  separately  and  individually  is  not  the  assent  of 
the  corporation.  The  law  proceeds  upon  the  theory  that  the 
directors  shall  meet  and  counsel  with  each  other,  and  that  any 
determination  affecting  the  corporation  shall  only  be  arrived 
at  and  expressed  after  a  consultation  at  a  meeting  of  the  board 
attended  by  at  least  a  majority  of  its  members."''**' 

Thus,  it  has  been  held  that  a  conveyance  of  land  of  a  cor- 
poration, not  authorized  by  the  directors  as  a  board,  but  signed 
by  all  of  them  separately,  although  it  is  in  the  name  of  the 
corporation,  is  not  good,  either  as  a  conveyance  by  the  corpo- 
ration, or  as  a  contract  to  convey.''*^  The  same  is  true  of  an 
assignment  for  the  benefit  of  creditors  authorized  by  the  di- 


Nashua  &  Lowell  R.  Co.,  62  N.  K. 
413,  13  Am.  St.  Rep.  578;  Hamlin 
v.  Union  Brass  Co.,  68  N.  H.  292. 

New  Jersey:  First  Nat.  Bank 
of  Highstown  v.  Christopher,  40  N. 
J.  Law,  435,  29  Am.  Rep.  262; 
Schumm  v.  Seymour,  24  N.  J.  Eq. 
143;  West  Jersey  Traction  Co.  v. 
Camden  Horse  R.  Co.,  53  N.  J.  Bq. 
163. 

New  York:  Cammeyer  v.  Unit- 
ed German  Lutheran  Churches,  2 
Sandf.  Ch.  186;  Filon  v.  Miller 
Brewing  Co.,  60  Hun,  582,  15  N.  Y. 
Supp.  57;  Constant  v.  St.  Alban's 
Church,  4  Daly,  305;  Columbia 
Bank  v.  Gospel  Tabernacle  Church, 
127  N.  Y.  361;  People's  Bank  v. 
St.  Anthony's  Roman  Catholic 
Church,  109  N.  Y.   512. 

North  Carolina:  Duke  v.  Mark- 
ham,  105  N.  C.  131. 

Ohio:  State  v.  People's  Mutual 
Benefit  Ass'n,  42  Ohio  St.  579. 

Pennsylvania :  Stoystown  & 
Greensburg  Turnpike  Road.  Co.  v. 
Craver,  45  Pa.  St.  386;  Twelfth 
Street  Market  Co.  v.  Jackson,  102 
Pa.  St.  273. 

Tennessee:  Tradesman  Pub- 
lishing Co.  V.  Knoxville  Car  Wheel 


Co.,  95  Tenn.  634,  49  Am.  St.  Rep. 
943. 

Texas:  Nicholstone  City  Co.  v. 
Smalley,  21  Tex.  Civ.  App.  210; 
Austin  City  R.  Co.  v.  Swisher,  1 
White  &  W.  Civ.  Cas.  Ct.  App.  § 
77. 

West  Virginia:  Limer  v.  Trad- 
ers' Co.,  44  W.  Va.  175. 

Wisconsin:  Dennison  v.  Austin, 
15  Wis.  334,  336;  Leonard  v.  Lent,. 
43  Wis.  83;  North  Hudson  Mutual 
Building  &  Loan  Ass'n  v.  Childs, 
8S  Wis.  460,  33  Am.  St.  Rep.  57. 

Compare,  however,  Wadhams  v. 
Litchfield  &  Canaan  Turnpike  Co., 
10  Conn.  416;  Hubbard  v.  Camper- 
down  Mills,  26  S.  C.  581;  Bank  of 
Middlebury  v.  Rutland  &  Washing- 
ton R.  Co.,  30  Vt.  159. 

That  individual  directors  are 
not  agents  of  the  corporation,  or 
vested  with  any  authority  to  bind 
it,  see  post,  §  690. 

740  First  Nat.  Bank  of  Ft.  Scott 
v.  Drake,  35  Kan.  564,  57  Am.  Rep. 
193. 

741  Baldwin  v.  Canfield,  26  Minn. 
43,  61.  And  see  Gashwiler  v.  Wil- 
lis, 33  Cal.  11,  91  Am.  Dec.  607; 
and  other  cases  cited  in  the  pre- 
ceding note. 
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rectors  separately,  and  not  as  a  board/*^  and  of  a  mortgage,^*^ 
or  borrowing  of  money/**  etc.  Calls  or  assessments  on  stock 
subscriptions  must  be  made  by  the  directors  officially  as  a 
board.^*^ 

The  necessity  for  directors  to  act  as  a  board  and  at  a  meet- 
ing is  based  upon  the  ground  that  they  are  not  authorized  to 
act  in  any  other  way  than  by  meeting  and  conferring,  and 
not  on  the  ground  that  they  cannot  act  in  any  other  way;  and 
the  stockholders  and  the  corporation,  therefore,  may  be  estopped 
to  deny  the  validity  of  their  action.  For  this  reason,  it  has 
been  held  that  the  general  rule  does  not  apply  where  it  is  the 
custom  or  usage  of  the  directors  to  act  separately,  and  not 
as  a  board  f^^  that  the  corporation  will  be  estopped,  as  against 
an  innocent  third  person,  to  deny  the  validity  of  a  mortgage 
or  other  act  done  or  authorized  by  the  directors  separately,  or 
otherwise  than  at  a  legal  meeting  ;^^^  and  that,  if  the  direct- 
ors own  all  the  stock,  a  conveyance,  mortgage,  or  contract 
authorized  by  them  when  not  assembled  at  a  meeting  is  valid. ^** 

Of  course,  a  statute  may  authorize  particular  acts  to  be  doi^ 
by  the  directors  acting  otherwise  than  as  a  board,  and  at  a 
formal  meeting.''*® 

§  678.    Time  of  meeting — Special  meetings — ^Adjournment. 

The  charter  or  by-laws  of  corporations  usually  provide  for 

742  Calumet  Paper  Co.  v.  HaskeH  Bank  of  New  York  v.  First  Nat. 

Show  Printing  Co.,  144  Mo.  331,  66  Bank  of  Spokane  Falls,  27  C.  C.  A. 

Am.  St.  Rep.  425.  274,  82  Fed.  961. 

f48  Dennlson  v.  Austin,   15  Wis.  ^'i^  Tenney  v.  Bast  Warren  Lum- 

334,   336;    Alta   Silver  Mining  Co.  ber  Co.,  43  N.  H.  343. 

V.  Alta  Placer  Mining  Co.,  78  Cal.  'is  Jordan    v.    Collins,    107    Ala. 

629;  Duke  t.  Markham,  105  N.  0.  572.     And  see  Teitig  t.  Boesman 

131;   In  re  St.  Helen  Mill  Co.,  3  Bros.  &  Co.,  12  Mont.  404. 

Sawy.  88,  Fed.  Cas.  No.  12,222.  7*9  Under  a  New  York  statute  pro- 

744  Dennison  v.  Austin,  15  Wis.  viding  that,  when  a  corporation  de- 
334.  336.  sires  to  change  the  number  of  its 

745  Branch  v.  Augusta  Glass  trustees,  "the  existing  trustees. 
Works,  95  Ga.  573;  ante,  §  499.  *    *    *    or  a   majority  of  them, 

74«  Longmont  Supply  Ditch  Co.  shall  make  and  sign  a  certificate, 
V.  Coffman,  11  Colo.  551;  Bank  of  declaring  how  many  trustees  the 
Middlebury  v.  Rutland  &  Wash-  corporation  shall  have  in  the  fu- 
ington  R.  Co.,  30  Vt.  159.  See,  ture  management  of  its  business," 
also,     American     Exchange     Nat.  which  shall  be  filed,  et<:.,  !t  wa« 
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regular  meetings  of  the  directors  or  trustee,  and  fix  the  time 
therefor,  and  the  stated  meetings  must  be  held  at  the  time 
fixed.^^"  The  faet,  however,  that  regular  meetings  are  thus  re- 
quired to  be  held  at  stated  times  does  not  prevent  the  directors 
or  trustees  from  holding  special  meetings,  whenever  the  busi- 
ness of  the  company  renders  it  necessary  or  expedient  for  them 
to  do  soJ^^ 

When  directors  meet,  they  may  adjourn  to  a  future  day,'^^^ 
and  the  adjourned  meeting  will  have  the  same  power  to  act 
as  the  original  meeting.''^*  In  such  a  case,  however,  if  some 
of  the  directors  meet  before  the  day  to  which  they  have  ad- 
journed without  notice  to  or  the  presence  of  others,  their  actioQ 
will  be  invalid/^* 

§  679.    Place  of  meeting. 

(a)  Within  the  state. — ^In  the  absence  of  provision  to  the  con- 
trary in  the  charter  or  by-laws,  the  directors  or  trustees  may 
hold  meetings  at  any  reasonably  convenient  place  within  the 
state  ;''^^  but  if  the  charter  or  by-laws  require  that  meetings 
shall  be  held  at  the  domicile  or  principal  office  of  the  corpo- 
rati<m,  or  other  specified  place,  the  provision  must  be  com- 
plied with.'^^®  The  fact  that  the  place  of  holding  regular  or 
stated  meetings  is  thus  fixed,  however,  does  not  prevent  spe- 
cial meetings  from  being  held  elsewhere.'^^''- 

held  tliat  no  formal  meeting  of  the  187 ;  Western  Improvement  Co.  v. 

trustees,  for  the  purpose  of  mak-  Des  Moines  Nat.  Bank,  103  Iowa, 

ing    such    certificate,    was    neces-  455. 

sary.    Burden   v.    Burden,   159   N.  fss  SmiUi  v.  Law,  21  N.  T.  296. 

Y.  287,  affirming  8  App.  Div.  160.  Compare  Banlc  of  National  City  v. 

750  See  Atlantic  Mutual  Fire  Ins.  Johnston  (Cal.)   65  Pac.  383. 

Co.  V.  Sanders,  36  N.  H.  252.  754  Wickereham  v.  Crittenden,  93 

751  Road  V.  Memphis  Gayoso  Gas   Cal.  17. 

Co.,  9  Heisk.  (Tenn.)  545 ;  Ashley  '55  Corhett     y.     Woodward.      5 

Wire  Co.  v.  Illinois  Steel  Co.,  164  Sawy.  403,  Fed.  Cas.  No.  3,223, 

111.  149,  56  Am.  St  Rep.  187;  Cor-  "e  See  Ashley  Wire  Co.  v.  Illi- 

bett   V.   Woodward,   5   Sawy.   403,  noie  Steel  Co.,  164  111.  149,  56  Am. 

Fed.  Cas.  No.  3,223;  United  Grow-  St.  Rep.  187. 

ers'  Co.  V.  Eisner,  22  App.  Div.  (N.  757  Corhett     v.     Woodward,     5 

y.)  1.  Sawy.   403,  Fed.   Cas.   No.    3,223; 

752  Smith  V.  Law,  21  N.  Y.  296;  Ashley  Wire  Co.  v.  Illinois  Steel 
Ashley  Wire  Co.  v.  Illinois  Steel  Co.,  164  HI.  149,  56  Am.  St.  Rep. 
Co.,  164  111.  149,  56  Am.  St.  Rep.  187. 
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(b)  Meetings  outside  of  the  state. — There  can  be  no  question 
as  to  the  validity  of  directors'  or  trustees'  meetings  held  out- 
side of  the  state,  where  the  charter  or  statute  expressly  author- 
izes it,  as  is  sometimes  the  case.''^*  On  the  other  hand,  the 
charter,  statute,  or  by-laws  may  expressly  require  meetings  to 
be  held  within  the  state,  and  in  such  a  case  the  directors  can- 
not bind  the  corporation  at  a  meeting  held  in  another  state.'''* 
A  by-law,  however,  requiring  the  general  or  stated  meetings 
to  be  held  at  the  office  of  the  corporation  within  the  state,  does 
not  ^pply  to  special  meetings.''®'' 

Whether  the  directors  or  trustees  can  lawfully  meet  and  act 
outside  of  the  state,  in  the  absence  of  any  provision  on  the 
subject,  depends,  according  to  the  better  opinion,  upon  the 
character  or  capacity  in  which  they  act.  It  is  well  settled  that 
a  corporation,  while  it  has  no  existence  outside  of  the  state  by 
which  it  was  created,  because  the  laws  of  a  state  have  no  op- 
eration beyond  its  territorial  limits,  may  act  through  agents 
in  another  state,  just  as  a  natural  person  may.'"^  And  the 
directors,  therefore,  may  hold  meetings  in  other  states,  in  the 
absence  of  provision  to  the  contrary,  and  there  act  as  the  mere 
agents  of  the  corporation  in  the  management  of  its  business.''** 

758  Humphreys  v.  Mooney,  5  Woodward,  5  Sawy.  403,  Fed.  Cas. 
3olo.   282;    Brockway   v.   Gadsden   No.  3,223. 

Mineral   Land   Co.,   102   Ala.    620;        'ei  See  post,  chapter  xxvi. 
Bassett  v.  Monte  Christo  Gold  &       762  Bank  of  Augusta  v.  Earle,  13 
Silver  Mining  Co.,  15  Nev.  293.         Pet.  (TJ.  S.)  521;  McCall  v.  Byram 

759  Hilles  V.  Parrish,  14  N.  J.  Eq.  Mfg.  Co.,  6  Conn.  428;  Arms  v. 
380;  Webb  v.  Midway  Lumber  Co.,  Conant,  36  Vt.  744;  Ohio  &  Miss- 
68  Mo.  App.  546;  State  Nat.  Bank  issippi  R.  Co.  v.  McPherson,  35 
of  St.  Joseph  V.  John  Moran  Pack-  Mo.  13,  86  Am.  Dec.  128;  Missouri 
ing  Co.,  68  III.  App.  25;  State  Nat.  Lead  Mining  &  Smelting  Co.  v. 
Bank  of  St.  Joseph  v.  Union  Nat.  Reinhard,  114  Mo.  218,  35  Am.  St. 
Bank  of  Chicago,  168  111.  519,  af-  Rep.  746;  Wood  Hydraulic  Hose 
firming  Union  Nat.  Bank  of  Chi-  Mining  Co.  v.  King,  45  Ga.  34; 
cago  V.  State  Nat.  Bank  of  St.  Wright  v.  Lee,  2  S.  D.  596';  Reich- 
Joseph,  68  111.  App.  43.  See  Ash-  wald  v.  Commercial  Hotel  Co.,  106 
ley  Wire  Co.  v.  Illinois  Steel  Co.,  111.  439;  Saltmarsh  v.  Spalding, 
164  111.  149,  56  Am.  St.  Rep.  187;  147  Mass.  224;  Bellows  v.  Todd,  39 
Brockway     v.     Gadsden     Mineral   Iowa,  209. 

Land  Co.,  102  Ala.  620.  In  a  New  York  case,  however, 

760  Ashley  Wire  Co.  v.  Illinois  it  was  said  that  the  acts  of  direct- 
Steel  Co.,  164  111.  149,  56  Am.  St.  ors  of  a  corporation  outside  of  the 
Rep.    187.     And    see    Corbett    v.  state  will  not  bind  those  who  do 
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It  has  accordingly  been  held  that  the  directors  may  meet  in 
another  state  than  that  by  which  the  corporation  was  created, 
and  there  make,  authorize,  or  ratify  contracts,''®*  conveyances 
of  the  corporate  property,'^®*  mortgages,'' ®®  or  an  assignment 
for  the  benefit  of  creditors,''*®  on  behalf  of  the  corporation. 
It  has  also  been  held  that  the  directors  may  appoint  subordi- 
nate officers,  at  a  meeting  held  in  another  state,''®^  or  organize 
the  corporation  -at  such  a  meeting,''®*  or  make  assessments  or 
calls  on  unpaid  subscriptions,''®'  but  this  is  doubtful,  and  there 
are  decisions  to  the  contrary.''^® 

It  has  been  held,  however,  that  this  rule  applies  only  to 
such  acts  as  the  directors  mav  do  as  the  mere  agents  of  the 
corporation;  and  that,  as  in  the  case  of  stockholders'  meet- 
ings,^^^  they  cannot  meet  and  act  outside  of  the  state,  unless 
expressly  authorized,  where  they  act,  not  as  the  mere  agents 
of  the  corporation,  but  as  the  corporation  itself,  or,  in  other 
■wtords,  where  they  do  strictly  corporate  acts.''''^  And,  in  ac- 
cordance with  this  doctrine,  it  has  been  held  that  the  directors 
cannot  meet  outside  of  the  state  and  make  by-laws,''''*  or  make 
assessments  or  calls  on  unpaid  subscriptions,^''*  or  elect  or  ap- 
point officers  of  the  corporation.''^^ 

not  participate   therein.     Ormsby  766  Wright  v.  Lee,  2  S.  D.  596. 

V.  Vermont  Copper  Mining  Co.,  56  '67  McCall  v.  Byram  Mfg.  Co.,  6 

N.  Y.  623.  Conn.  428. 

763  Reichwald     v.      Commercial  768  Ohio  &  Mississippi  R.  Co.  v. 

Hotel  Co.,  106  111.  439;  Wood  Hy-  McPherson,    35    Mo.    13.    86    Am. 

draullc  Hose  Mining  Co.  v.  King,  Dec.  128. 

45  Ga.  34;  and  other  cases  above  ^°'  ^^■ 

cited  ""  See  infra,  this  section. 

764 Arms  V.  Conant,  36  Vt.  744;       '"f"**?'  §  ^.f^^^^Ay,.     ,    ,,.    . 

Bellows    V.    Todd.    39    Iowa,    209  ■       i^P';?""^"  ^  ^^'?q,^  J^T'" 

Missouri  Lead  Mining  &  Smelting  ??»»'  f-  ^°-  ?\  1°?:  492,  83  Am. 

Co.  V.  Reinhard,  114  Mo.  218,  35  ^^?-„^2/'  ^^'''^Z^}^,   J    Commer- 

\vn  tjt  Ron  74R  cial  Hotel  Co.,  106  111.  439. 
Am.  bt.  uep.  /4b.  ,^3  ^^^g_  g  g^j 

765  Reichwald  v.  Commercial  Ho-  774  Aspinwall  v.  Ohio  &  MissiB- 

tel  Co.,  106  111.  439;  Saltmarsh  v.  sippi  R.  Co.,  SO  Ind.  492,  83  Am. 

Spalding,  147  Mass.  224;  Galveston  Dec.  329. 

R.   Co.  V.  Cowdrey,   11  Wall.   (U.  775  piace  v.  People,  87  III.  App. 

S.)  459;  Wright  v.  Bundy,  11  Ind.  527. 

398.    But  see  State  Nat.  Bank  of  Officers    so    elected,    however, 

St.    Joseph   V.    Union   Nat.    Bank  may   be    officers    de    facto.    See 

of  Chicago,  168  111.  519.  ante,  §  661. 
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When  a  directore'  meeting  is  illegaUy  or  improperlj  held 
outside  of  the  state,  no  person,  wlio  participates  therein  or  ac- 
quiesces can  object  ;^^®  aiid  the  etoekholders  and  corporation 
may  be  estopped  as  against  innocent  third  persons.^  ^'' 

§  680.     Calling  of  meetings,  and  notice. 

A  meeting  of  directors  or/  trustees  mnst  be  callai  in  the 
mode  and  by  the  authority,  if  any,  prescribed  by  mandatory 
provisions  in  the  charter  or  by-laws."^  In  the  absence  oi 
such  provisions,  the  meeting  need  not  be  called  in  any  par- 
ticular mode,  but  it  is  sufficient  if  the  directors  are  properly 
notified  that  the  meeting  will  be  held.''^® 

What  has  been  said  in  a  former  section  as  to  notice  of  stods- 
holders'  meetings''^®''  applies  in  a  general  way  to  directors'  meet- 
ing as  well.  If  the  meeting  is  a  regular  or  stated  one,  tl^ 
time  and  place  being  fixed  by  the  charter  or  by-laws,  or  by 
usage,  notice  of  the  meeting  is  not  necessary,'*-'  unless  ex- 
pressly required.  If  or  is  it  necessary  t»  give  notice  of  an  ad- 
journed annual  or  stated  meeting.'*^  And  it  has  been  held 
that,  -when  it  is  the  custom  to  hold  special  meetings  for  the 
transaction  of  usual  business,  as  in  the  ease  of  a  bank,  when- 
ever a  quorum  is  present,  and  withotit  notice,  such  meetings 
are  valid.'^ 

7'«Wood  T.  Bon«y    (N,  J.  Ch.)  JsoAnte,  §  647. 

21    Ml.    5?4.      And    see    ante,    §  ?si  Atlantic  Mutual  Fire  Ins.  Co- 

648(d).  V.  Sanders,  36  N.  H.  252;   Wilte- 

777  Galveston  R.  Co.  v.  Cowdry,  liead  v.  Hamilton  B-ubber  Co.,  S2 
11  Wali.  iV.  S.)  459.  N.    J.   Eq.    78;    Western  ImproTe- 

778  Moore  v.  Hammond,  ■6  Barn,  ment  Co.  v.  Des  Moines  Nat.  Bank, 
&  C  456;   Smith  v.  Dora,  36  Cal.  103  Iowa,  455. 

73;  Hill  V.  Bich  Hill  Coal  Mining  ^sa  Western  Improvement  Co.  v. 

Co.,  119  Mo.  S;  P.  P.  Mast  Buggy  Des  Moines  Nat.  Banli,  163  Iowa. 

Co.  V.  Litchfield  Furniture,  Hard-  455.    And  see  Ashley  Wire  Co.  v. 

ware  &  Implement  Co.,  55  111.  App.  Illinois  Steel  Co.,  Ifi4  HI.  149,  5fl 

98,  Am.  St.  Bep.   187;   Smith  r.  Law, 

"9  In   the   absence    of   express  21  N.  Y.  296.    Contra,  under  the 

provision    to    the    contrary,    the  California    statute.    ThompsoB  v. 

president    of    a    corporation    has  Williams,  76  Oal.  153,  9  Am.  St. 

power  to   call   a   meeting  of  the  Rep.  187.    See,  also.  «mte,  §|  647, 

direetors  wb«ii  necessaiy.    Union  649i(k). 

Gold  Mining  Co.  v.  BocKy  Moub-  '«» If   the   directors   hawe    long 

tain  Nat.  Bank,  1  Colo.  631.  pursued  an  established  custom  <rf 
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La  Nerw  Hampshire  it  has  been  hcdid  generally  that,  if  a 
qxiOTUim  of  the  directors  of  a  corporation  meet  apeeially,  and 
act  by  a  majority  of  the  whole  board,  their  action  is  valid, 
notwithstanding  notice  of  the  meeting  was  not  given  to  the 
absent  members  of  the  boazd;^**  but  this  view  is  contrary  to 
the  very  decided  weight  of  authority.  When  a  number  of  di- 
rectoirs  are  elected  to  manage  the  affairs  of  the  corporation,  it 
is  contemplated  that  the  corporation  s.hall  have  the  benefit  of 
the  judgment,  counsel,  and  influence  of  all,  and  it  is  only  right 
to  hold  that,  in  the  absence  of  special  circumstances  or  express 
provision  to  the  contrary,  every  one  of  them  should  have  an 
opportunity  to  be  present  ai.t  meetings  of  the  board.  The  great 
weight  of  authority,  therefore,  is  to  the  effect  that  notice  of  a 
special  meeting  must  be  given  to  every  director,  unless  there 
is  somie  express  provision  in  the  charter  or  by-laws  or  estab- 
lished usage  to  the  contrary,  or  unless  it  is  impossible  or  im- 
praetieable  to  do  so.  Except  in  these  cases,  a  special  meeting 
held  in  the  absence  of  some  of  the  directors,  and  without  any 
notice  to  them,  is  illegal,  and  the  action  at  such  a  meeting, 
alfehoiagli  by  a  majority  of  the  directors,  is  void,^^^  unless  sub- 
holding  meetings  and  transacting  ^ss  England:  Moore  v.  Ham- 
business  at  t&e  bank  during  busi-  mond,  &  Barn.  &  C.  456;  In  re 
ness  hours  whenever  a  sufficient  Portuguese  Consolidated  Copper 
number  were  present,  the  custom  Mines,  42  Ch.  Div.  160;  In  re  Ho- 
is a  standing  notice  to  each  direct-  mer  District  Consolidated  Gold 
or,  so  as  to  enable  those  present  Mines,  3&  Ch.  Div.,  546;  Haiirax 
to  proceed,  in  the  absence  of  a  Sugar  Refining  Co.  v.  Francklyn, 
controlling  statute  or  by-law.  62  Law  T.  (N.  S.)  563. 
American  Exchange  Nat.  Bank  ot  United  States:  See  Farwell  v. 
New  York  v.  First  Nat.  Bank  of  Houghton  Copper  Works,  8  Fed. 
Spokane  Falls,  27  C.  C.  A.  274,  82  66.  Compare  American  Exchange 
Fed.  961.     '  Nat.  Banlj  of  New  York  v.   First 

784  Edgerly  v.  Emerson,  23  N.  H.    Nat  Bank  of  Spokane  Falls,  27  C. 
555,   55  Am.   Dec.   207.     See,   also,    C.  A.  274,  82  Fed.  961. 
Bank   v.    Flour    Co.,    41    Ohio    St.       Arkansas:       Simon     v.     Sevier 
55S;   State  v.  Smith,  48  Vt.  266.       County  Co-operative  Ass'n,  54  Ark. 

The  late  Connecticut  case —  58;  Bank  of  Little  Rock  v.  Mc- 
Chase  v.  Tuttle,  55  Conn.  455,  3  Carthy,  55  Ark.  473,  29  Am.  St. 
Am.  St.  Rep.  64 — does  not  support   Rep.  60. 

this  view,  for  In  that  case  ft  was  California:  Harding  v.  Vande- 
attempted  to  notify  all  the  direct-  water,  40  Cal.  77;  Thompson  v. 
ors,  but  two  were  inaccessible  be-  Williams,  76  Cal.  153,  9  Am.  St. 
cause  of  absence.  See  infra,  this  Rep.  187;  Pauly  v.  Pauly,  107  Cal, 
section,  note  797.  8,   48  Am.  St.  Rep.   98;   Curtin  v. 
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sequently  ratified/**  or  unless  rights  have  been  acquired  by 
innocent  third  persons,  as  against  whom  the  corporation  must 
be  held  estopped.^*^  If  the  time  and  place  of  a  meeting  are 
not  fixed,  a  director  cannot  waive  notice,  for  notice  is  required 
in  the  interest,  not  of  the  directors  individually,  but  of  the 
company.''** 

Notice  is  necessary  in  all  cases,  of  course,  when  required 
by  the  charter  or  by-laws,^*®  unless  all  the  directors  are  prefs- 
ent."» 


Salmon  River  Hydraulic  Gold  Min- 
Ing  &  Ditch  Co.,  130  Cal.  345,  80 
Am.  St.  Rep.  132;  Bank  of  Na- 
tional City  V.  Johnston  (Cal.).  65 
Pac.  383. 

Illinois:  See  Waterman  v.  Chi- 
cago &  Iowa  R.  Co.,  139  111.  658, 
32  Am.  St.  Rep.  228. 

Iowa:  Harrington  v.  District 
Township  of  Liston,  47  Iowa,  11. 

Kansas:  Paola  &  Pall  River  Ry. 
Co.  V.  Anderson  County  Com'rs, 
16  Kan.  309. 

Kentucky:  Vaught  v.  Ohio 
County  Pair  Co.  (Ky.)  49  S.  W. 
426. 

Michigan:  Doyle  v.  Mizner,  42 
Mich.  332;  Broughton  v.  Jones,  120 
Mich.  462. 

Missouri:  Chouteau  Ins.  Co.  v. 
Holmes'  Adm'r,  68  Mo.  601,  30  Am. 
Rep.  807;  Hill  v.  Rich  Hill  Coal- 
Mining  Co.,  119  Mo.  9. 

New  Hampshire :  Despatch  Line 
of  Packets  v.  Bellamy  Mfg.  Co.,  12 
N.  H.  205,  37  Am.  Dec.  203.  Con- 
tra, Edgerly  v.  Emerson,  23  N.  H. 
555,  55  Am.  Dec.  207. 

New  Jersey:  Johnston  v.  Jones, 
23  N.  J.  Eq.  216;  Metropolitan 
Telephone  &  Telegraph  Co.  v.  Do- 
mestic Telegraph  &  Telephone 
Co.,  43  N.  J.  Eq.  626,  44  N.  J.  Eq. 
568;  Whitehead  v.  Hamilton  Rub- 
ber Co.,  52  N.  J.  Eq.  78;  Whittaker 
v.  Arnwell  Nat.  Bank,  52  N.  J.  Eq. 
400. 

New  York:  People  v.  Albany 
Medical  College,  26  Hun,  348,  89  N. 
Y.  635;  In  re  Argus  Co.,  138  N. 
Y.  557. 

North  Carolina:    First  Nat.  Bank 


of  Springfield  v.  Asheville  Fuf 
niture  &  Lumber  Co.,  116  N.  C 
827. 

Oregon:  Doernbecher  v.  Co 
lumbia  City  Lumber  Co.,  21  Or. 
573,  28  Am.  St.  Rep.  766.  Afld  see 
State  v.  Smith,  15  Or.  98. 

Pennsylvania:  Gordon  v.  Pres- 
ton, 1  Watts,  385,.  26  Am.  Dec.  75; 
Mercantile  Library  Hall  Co.  v. 
Pittsburg  Library  Ass'n,  173  Pa. 
St.  30;  Kersey  Oil  &  Mineral  Co. 
V.  Oil  Creek  &  Allegheny  Rivej 
R.  Co.,  5  Wkly.  Notes  Cas.  144, 
12  Phila.  374.  And"  see  Pike  Coun- 
ty V.  Rowland,  94  Pa.  St.  238.  ( 

South  Dakota:  See  Summers  v. 
Glenwood  Gold  &  Silver  Mining 
Co.  (S.  D.)  86  N.  W.  749. 

Utah:  Singer  v.  Salt  Lake  Cop- 
per Mfg.  Co.,  17  Utah,  143,  70  Am. 
St.  Rep,  773. 

Proceedings  at  a  special  meet- 
ing held  by  a  bare  majority  of  the 
board  of  directors,  without  notice 
to  the  other  members,  are  void,  al- 
though all  of  those  present  voted 
in  favor  of  the  action  taken,  and 
the  result  would  have  been  the 
same  if  the  other  members  had 
been  present.  Vaught  v.  Ohio 
County  Pair  Co.  (Ky.)  49  S.  W. 
426. 

786  See  infra,  this  section,  notes 
804-806. 

787  See  infra,  this  section,  note 
803. 

788  In  re  Portuguese  Consoli- 
dated Copper  Mines,  42  Ch.  Div. 
160. 

789  Thompson  v.  Williams,  76 
Cal.  153,  9  Am.  St.  Rep.  187;  Hill 
V.  Rich  Hill  Coal  Mining  Co.,  119 
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Unless  there  is  some  express  provision  to  the  contrary,  a 
general  notice  of  a  directors'  meeting,  not  specifying  the  busi- 
ness to  be  transacted,  is  all  that  is  necessary  to  authorize  the 
transaction  of  the  ordinary  business  affairs  of  the  corpora- 
tionJ®^  It  has  been  held  that  extraordinary  business  may  be 
transacted,  although  not  specified  in  the  notice,''®^  but  this  is 
doubtfuU®^  If  a  notice  expressly  states  that  the  meeting  is 
called  for  a  particular  purpose,  or  for  ordinary  business,  ex- 
traordinary business  outside  of  such  purpose  cannot  be  trans- 
acted imless  all  the  directors  are  present.'^^* 

The  notice  of  a  directors'  meeting  must  be  a  personal  ne 
tice/®'  unless,  as  may  be  the  case,  notice  by  mail  or  otherwise 
is  authorized  by  the  by-laws  or  by  custom,'^®*  or  unless,  by 
reason  of  absence,  notice  cannot  be  given  except  by  mail  or 
telegraph.'^  ^^  And  the  notice  must  be  given  a  reasonable  length 
of  time  before  the  hour  or  day  fixed  for  the  meeting. '^®^ 


Mo.  9;  Farwell  v.  Houghton  Cop- 
per Works,  8  Fed.  66;  P.  P.  Mast 
Buggy  Co.  V.  Litchfield  Furniture, 
Hardwood  &  Implement  Co.,  55  111. 
App.  98;  Waterman  v.  Chicago  & 
Iowa  R.  Co.,  139  111.  658,  32  Am. 
St.  Rep.  228;  Curtin  v.  Salmon 
River  Hydraulic  Gold  Mining  & 
Ditch  Co.,  130  Cal.  345,  80  Am.  St. 
Rep.  132;  Summers  v.  Glenwood 
Gold  &  Silver  Mining  Co.  (S.  D.) 
86  N.  W.  749. 

790  See  infra,  this   section. 

791  In  re  Argus  Co.,  138  N.  Y. 
557.  And  see  Wills  v.  Murray,  4 
Exch.  843;  Compagnie  de  Mayville 
V.  Whitley  [1896]  1  Ch.  788;  New 
Haven  Savings  Bank  v.  Davis,  8 
Conn.  192;  Granger  v.  Original 
Empire  Mill  &  Mining  Co.,  59  Cal. 
678;  Ashley  Wire  Co.  v.  Illinois 
Steel  Co.,  164  111.  149,  56  Am.  St. 
Rep.  187. 

792  Compagnie  de  Mayville  v. 
Whitley  [1896]   1  Ch.  788. 

793  Mercantile  Library  Hall  Co. 
V.  Pittsburg  Library  Ass'n,  173 
Pa.  St.  30.    And  see  ante,  §  647. 

794  Mercantile  Library  Hall  Co. 
V.  Pittsburg  Library  Ass'n,  173  Pa. 
bt.  30. 


795  Harding  v.  Vandewater,  40 
Cal.  77;  Bank  of  Little  Rock  v. 
McCarthy,  55  Ark.  473,  29  Am.  St. 
Rep.  60.  Compare  Corbett  v. 
Woodward,  3  Sawy.  403,  Fed.  Cas. 
No.  3,223. 

796  Williams  v.  German  Mutual 
Fire  Ins.  Co.,  68  111.  387;  Stockton 
Combined  Harvester  &  Agricul- 
tural Works  V.  Houser,  109  Cal.  1. 
See  Covert  v.  Rogers,  38  Mich. 
363,  31  Am.  Rep.  319. 

Notice  by  mail  is  sufficient  if  it 
is  shown  to  have  been  received.  Peo- 
ple V.  Albany  Medical  College,  26 
Hun,  348,  89  N.  Y.  635;  Ashley 
Wire  Co.  v.  Illinois  Steel  Co.,  164 
111.  149,  56  Am.  St.  Rep.  187.  And 
see  ante,  §§  493,  647. 

And  it  has  been  held  that,  when 
notice  is  sent  by  mail,  its  receipt 
will  be  presumed,  in  the  absence 
of  proof  to  the  contrary.  Stockton 
Combined  Harvester  &  Agricultur- 
al Works  V.  Houser,  109  Cal.  1; 
Ashley  Wire  Co.  v.  Illinois  Steel 
Co.,  164  111.  149,  56  Am.  St.  Rep. 
187. 

797  Chase  v.  Tuttle,  55  Conn. 
455,  3  Am.  St.  Rep.  64. 

798  Mercantile  Library  Hall  Co. 
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A  directors'  meeting  is  not  illegal,  or  the  action  thereat  in- 
valid, because  of  failure  to  give  notice  to  a  person  who  has 
been  elected  a  director,  but  has  not  accepted,^^^  or  to  a  director 
who  would  have  been  disqualified  from  taking  part  by  reason 
of  personal  interest.®''^  And  failure  to  give  notice  to  directors 
may  be  excused  because  of  their  absence  and  inaceessability, 
and  the  necessity  for  immediate  or  prompt  action.*"* 

The  validity  of  a  meeting  is  not  affected  by  failure  to  give 
notice,  even  when  notice  was  expressly  required  by  the  charter 
or  by-laws,  if  all  the  directors  were  present  and  raised  no  ob- 
jection.®**^ 

Failure  to  give  notice  of  a  directors'  meeting  cannot  be  set 
up  to  defeat  the  rights  of  innocent  third  persons  dealing  with 
the  corporation,  for  they  have  a  right  to  assume  that  the  meet- 
ing was  regular.*"^ 

Acts  of  directors  at  a  meeting  which  was  illegal  because  of 
want  of  notice  may  be  ratified  by  the  directors  at  a  subsequent 
legal  meeting,*"*  or  it  may  be  ratified  by  the  stockholders,  ex- 
pressly or  by  acquiescence,*"^  if  they  could  have  authorized 
the  act,  but  not  otherwise.®"® 

V.  Pittsburg  Library  Ass'n,  173  Pa.  seen,    of     stockholders'    meetings. 

St.  30;  In  re  Homer  District  Con-  See  ante,  §  647. 

solidated  Gold  Mines,  39  Ch.  Div.  so3  Kuser  v.  Wright,  52  N.  J.  Eq. 

546.     Compare    with    these    cases  825;    Ashley   Wire   Co.   v.   Illinois 

In  re  Argus  Co.,  138  N.  Y.  557.  Steel  Co.,  164  111.  149,.  56  Am.  St. 

TM  Whittaker    v.     Amwell    Nat.  Rep.  187. 

Bank,  52  N.  J.  Eq.  400.  804  in  re  Portuguese  ConsoUdat- 

sooTroy  Mining  Co.  v.  White,  10  ed  Copper  Mines,  45  Ch.  Div.  16; 

S.  D.  475.  Taylor  County  Court  v.  Baltimore 

SOI  Halifax  Sugar  Refining  Co.  v.  &  Ohio  R.  Co.,  35  Fed.  161;  Smith 

Francklyn,  62  Law  T.  (N.  S.)  563;  v.    New    Hartford    Water    Co.,    73 

Chase   v.   Tuttle,   55   Conn.   455,   3  Conn.  626.    See  post,  §  682. 

Am.    St.  Rep.    64;    National   Bank  sos  Ashley    Wire    Co.    v.    Illinois 

otf     Commerce     v.    Shumway,    49  Steel  Co.,  164  111.  149,  56  Am.  St. 

Kan.  224.     And  see  Bank  of  Little  Rep.    187.     And    see    Johnson   Co. 

Rock    V.    McCarthy,    55    Ark.    473,  v.  Miller,  174  Pa.  St.  605.  52  Am. 

29  Am.  St.  Rep.  60;    Porter  v.  Rob-  St.   Rep.    833.     See,   also,   post,   § 

inson,  30  Hun  (N.  Y.)  209.  682. 

802  Minneapolis     Times     Co.     v.  A  record  of  the  meetings  of  di- 

Nimocks,  53   Minn.  381.     And  see  rectors  is  notice  to  the  stockhold- 

Stobo  v.  Davis  Provision  Co.,  54  111.  ers.     Ashley   Wire   Co.   v.   Illinois 

App.   440.  Steel  Co.,  supra. 

The  same  is  true,  as  we  have  s""  Curtin  v.   Salmon  River  Hy- 
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It  will  be  presumed  that  proper  notice  of  a  meeting  was 
given  to  all  the  directors,  in  the  absence  of  proof  to  the  con- 
trary, particularly  when  the  records  or  minutes  of  the  corpo- 
ration recite  that  notice  was  given  ***^ 

§  681.     Conduct  of  meeting,  quorum,  and  number  necessary  to 
decide. 

Quorum. — ^In  the  case  of  stocldiolders'  meetings,  as  we  have 
seen,*"*  any  number,  provided  there  are  at  least  two,  constitute 
a  quorum  for  the  transaction  of  business,  unless  there  is  some 
provision  to  the  contrary ;  but  this  rule  does  not  apply  to  select 
bodies,  like  a  board  of  directors  or  trustees.  In  the  absence 
of  provision  to  the  contrary  in  the  charter  or  by-laws,  a  ma- 
jority of  the  directors  or  trustees  is  necessary,  and  is  sufficient, 
to  constitute  a  quorum,  and  to  transact  business.*"®  Less  than 
a  majority  cannot  meet  and  bind  the  corporation  by  any  act 
or  resolution,  unless  expressly  authorized.  All  they  can  do  is 
to  adjourn.®^"     The  number  necessary  to  constitute  a  quorum 

draulic  Gold  Mining  &  Ditch  Co.,  parte  Willcocks,  7  Cow.  (N.  Y.)  402, 

130  Cal.  345,  80  Am.  St.  Rep.  132.  17  Am.  Dec.  525;  Despatch  Line  of 

As   to   this   case,   see   infra,    note  Packets  v.  Bellamy  Mfg.  Co.,  12  N. 

831.  H.  205,  37  Am.  Dec.  203;  Bdgerly 

807  Sargent  v.  Webster,  13  Mete.  v.  Emerson,  23  N.  H.  555,  55  Am. 

(Mass.)  497,  46  Am.  Dec.  743 ;  Ross  Dec.    207;    Leavitt    v.    Oxford    & 

V.    Crockett,    14    La.    Ann.     811;  Geneva  Silver  Mining  Co.,  3  Utah, 

Lane  v.   Brainerd,   30  Conn.   565;  265;  Chase  v.  Tuttle,  55  Conn.  455^ 

Chase  v.   Tnttle,   55   Conn.   455,  3  3  Am.   St.  Rep.   64;    Ten  Byck  v. 

Am.    St.    Rep.    64;    Chouteau   Ins.  Pontiac,  Oxford  &  P.  A.  R.  Co.,  74 

Co.  V.  Holmes'  Adm'r,  68  Mo.  601,  Mich.   226,   16   Am.   St.   Rep.   633; 

30  Am.  Rep.  807;  Leavitt  V.  Oxford  Wells   v.    Rahway   White   Rubber 

&    Geneva    Silver    Mining    Co.,    3  Co.,  19  N.  J.  Eq.  402;  Blackwell  v. 

Utah,  265;  Singer  V.  Salt  Lake  Cop-  State,     36    Ark.    178;     Booker    y. 

per  Mfg.  Co.,  17  Utah,  143,  70  Am.  Young,  12  Grat.   (Va.)   303 ;    Story 

St.  Rep.  773;    Stockton  Combined  v.  Purman,  25  N.  Y.  214;  Ex  parte 

Harvester  &  Agricultural  Works  v.  Greenville  Academies,  7  Rich.  Eq. 

Houser,  109  Cal.  1;   Balfour-Guth-  (S.  C.)  471;  St.  Louis  Colonization 

rie  Investment  Co.  v.  Woodworth.  Ass'n   v.    Hennessy,    11  Mo.    App. 

124  Cal  169;  Barrel!  v.  Lake  View  555. 

Land  Co.,  122  Cal.  129;  Hardin  v.       sio  Ernest  v.   Nicholls,   6   H.    L. 

Iowa  Railway  &  Construction  Co.,  Cas.   401;    Ex  parte  Willcocks,   7 

78  Iowa.  726,  6  L.  R.  A.  52;  Fletch-  Cow.  (N.  Y.)  402,  17  Am.  Dec.  525; 

er  V.  Chicago,  St.  Paul,  M.  &  O.  Lockwood     v.     Mechanics'     Nat. 

Ry.  Co.,  67  Minn.  339.  Bank,   9   R.    I.   308,  11  Am.    Rep. 

sosAnte,  §  649(g).  253;    Blackwell  v.  State,  36  Ark. 

809  Sargent  v.  Webster,  13  Mete.  178;  Dart  v.  Houston,  22  Ga.  506; 

(Mass.)  497,  46  Am.  Dec.  743;  Ex  Smith  v.  Los  Angeles  Immigration 
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may  be  fixed  by  the  charter  or  by-laws  at  a  greater  or  less  num- 
ber than  a  majority.*^^  As  we  shall  presently  see,  a  director 
who  is  disqualified  by  reason  of  personal  interest  cannot  be 
counted  to  make  out  a  quorum.*^  ^  But  if  there  are  enough 
directors  present  to  constitute  a  quorum,  the  fact  that  one  re- 
fuses to  vote  is  immaterial.*^^ 

Action  at  a  meeting  of  directors  which  was  illegal  because 
of  the  absence  of  a  quorum  may  be  afterwards  ratified  at  a 
legal  meeting,®^*  or  by  the  stockholders,  if  they  could  have  au- 
thorized the  action  in  the  first  instance,®^ ^  but  not  otherwise.*^® 

A  quorum  of  the  directors  legally  assembled  may  authorize 
a  conveyance  to  be  executed,  seal  to  be  affixed  to  an  instrumentj 
or  other  act  done  by  a  select  committee,  or  by  one  of  their 
number,  constituting  less  than  a  quorum.^^^ 

The  presence  of  the  president  at  directors'  meetings  may  be  ex- 


&  Land  Co-op.  Ass'n,  78  Cal.  289, 
12  Am.  St.  Rep.  53;  Curtin  v.  Sal- 
mon River  Hydraulic  Gold  Mining 
&  Ditch  Co.,  130  Cal.  345,  80  Am. 
St.  Rep.  132;  Poster  v.  Mullanphv 
Planing  Mill  Co.,  92  Mo.  79;  Hill 
V.  Rich  Hill  Coal  Mining  Co.,  119 
Mo.  9;  Webb  v.  Midway  Lumber 
Co.,  68  Mo.  App.  546;  Calumet  Pa- 
per Co.  V.  Haskell  Show  Printing 
Co.,  144  Mo.  331,  66  Am.  St.  Rep. 
425;  State  v.  Smith,  48  Vt.  266 
(which  see  as  to  adjournment) ; 
Tennessee  &  Coosa  R.  Co.  v. 
East  Alabama  Ry.  Co.,  73  Ala.  426; 
Price  V.  Grand  Rapids  &  Indiana 
R.  Co.,  13  Ind.  58;  State  v.  Porter, 
113  Ind.  79;  Allemong  v.  Simmons, 
124  Ind.  199;  Coryell  v.  New  Hope 
Delaware  Bridge  Co.,  9  N.  J.  Eq. 
457;  Trott  v.  Warren,  11  Me.  227: 
Cram  v.  Bangor  House  Proprie- 
tary, 12  Me.  354;  and  other  cases 
cited  in  note  809,  supra. 

811  Hoyt  V.  Shelden,  3  Bosw.  (N. 
Y.)  267;  Hoyt  v.  Thompson's  Ex'r, 
19  N.  Y.  207;  Lane  v.  Brainerd,  30 
Conn.  565;  Bank  of  Maryland  v. 
Ruff,  7  Gill  &  J.  (Md.)  448;  Stock- 
ton V.  Harmon,  32  Fla.  312. 


Under  a  charter  requiring  seven 
directors  to  make  a  quorum,  and 
declaring  the  president  to  be  en- 
titled to  all  the  powers  and  privi- 
leges of  a  director,  the  president 
and  six  directors  constitute  a  quo- 
rum. Bank  of  Maryland  v.  Ruff,  7 
Gill  &  J.  (Md.)  448. 

812  See  infra,  this  section. 

813  Mercantile  Library  Hall  Co. 
V.  Pittsburg  Library  Ass'n,  25 
Pittsb.  Leg.  J.  (N.  S.;  Pa.)  345, 
173  Pa.  St.  30;  People  v.  Conklin, 
7  Hun  (N.  Y.)  188. 

841  In  re  Portuguese  Consolidat- 
ed Copper  Mines,  45  Ch.  Div.  16; 
post,  §  682. 

815  Ashley  Wire  Co.  v.  Illinois 
Steel  Co.,  164  111.  149,  56  Am.  St. 
Rep.  187;   post,  §  682. 

816  Curtin  v.  Salmon  River  Hy- 
draulic Gold  Mining  &  Ditch  Co.. 
130  Cal.  345,  80  Am.  St.  Rep.  132. 
As  to  this  case,  see  infra,  note  831. 

8"  Berks  &  Dauphin  Turnpike 
Road  V.  Myers,  6  Serg.  &  R.  (Pa.) 
12,  9  Am.  Dec.  402;  Van  Hook  v. 
Somerville  Mfg.  Co.,  5  N.  J.  Bq. 
137. 
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pressly  required  by  the  charter  or  by-laws,  but,  in  the  absence 
of  such  a  requirement,  it  is  not  necessary.®^® 

Number  necessary  to  decide. — When  there  is  a  quorum  of 
directors  at  a  meeting  of  which  proper  notice  has  been  given, 
a  majority  of  the  quorum  has  the  power  to  decide  any  ques- 
tion coming  before  the  meeting,  although  they  may  be  less 
than  a  majority  of  the  board,  unless  there  is  some  express 
provision  in  the  charter  or  by-laws  to  the  contrary.*^  ^  As  we 
shall  presently  see,  a  director  cannot  vote  on  a  matter  in  which 
he  has  a  personal  interest,  and,  if  he  does,  his  vote  cannot  be 
counted,  but,  if  there  is  a  majority  without  counting  his  vote, 
it  wiU  not  render  the  resolution  or  action  invalid.*^**  The  num- 
ber of  directors  necessary  to  decide  a  particular  question,  or 
matters  generally,  may  be  changed  by  the  charter  or  by-laws  of 
the  corporation.*^^ 

If  a  director  who  is  present  does  not  vote  at  all  on  a  resolu- 
tion, he  is  to  be  counted  in  the  negative  for  the  purpose  of 
determining  whether  the  resolution  has  been  carried  by  a  ma- 
jority vote.*^^ 

Disqualification  by  personal  interest. — A  director  who  is  dis- 
qualified by  reason  of  personal  interest  in  the  matter  before 
a  directors'  meeting  loses,  pro  hac  vice,  his  character  as  a  di- 

818  Sargent  v.  Webster,  13  Mete.  N.  J.  Eq.  620;  Poster  v.  Mullanphy 
(Mass.)  497,  46  Am.  Dec.  743.  See  Planing  Mill  Co.,  92  Mo.  79;  Ex 
Meyer  v.  Johnston,  53  Ala.  237.  parte     Greenville     Academies,     7 

819  Ex  parte  Willcocks,  7  Cow.  (N.  Rich.  Eq.  (S.  C.)  471. 

Y.)  402,  17  Am.  Dec.  525;  Sargent  82o  See  infra,  this  section. 
V   Webster   13  Mete    (Mass.)  497  ,,,  ^an  Hook  v.  SomerviUe  Mfg. 
46  Am.  Dec.  743;  Despatch  Line  of  r<n    k  tcs   i  xr,,   iqt 
Packets  v.  Bellamy  Mfg.  Co.,  12  N.  ^°'  °  ^-  ■'■  ^'^-  ^'*'- 
H.  205,  37  Am.  Dec.  203;  Buell  v.  ^  by-law  changing  the  number 
Buckingham,  16  Iowa,  284,  85  Am.  of   directors   necessary   to   consti- 
Dec.    516;    Leavltt    v.    Oxford    &  tute  a  quorum  does  not  abrogate 
Geneva  Silver  Mining  Co.,  3  Utah,  another  by-law  requiring  a  vote  of 
265;   Cahill  v.  Kalamazoo  Mutual  two-thirds  of  the  directors  to  de- 
Ins.   Co.,  2  Doug.   (Mich.)    124,   43  ^^^^  ^  particular  question,  unless 
Am.  Dec.  457;   Ten  Byck  v.  Pon-  ^^^  by-laws  are  irreconcilably  con- 
tiac,   Oxford   &   P.  A.   R.   Co.,   74  flicting.     Stockton  v.  Harmon,  32 
Mich.   226,   16  Am.   St.  Rep.   633;  ^la.  312. 

Wells   V.   Rahway   White   Rubber  822  Com.  v.  Wickersham,  66  Pa. 

Co.,  19  N.  J.  Eq.  402;   Edison  v.  St.  134;  People  v.  Conklin,  7  Hun 

Edison  United  Phonograph  Co.,  52  (N.  Y.)  188. 
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rector,  and  he  cannot  be  counted  for  the  purpose  of  making 
out  a  quorum.®^*  Nor  can  the  vote  of  a  director  who  is  so 
disqualified  be  counted  for  the  purpose  of  determining  whether 
a  resolution  has  been  passed  by  a  majority  vote.*^*  But  the 
validity  of  a  resolution  or  other  action  is  not  affect^  by  the 
fact  that  a  disqualified  director  was  present  or  voted,  if  there 
was  a  quorum  without  him,  and  the  necessary  majority  vote 
in  favor  of  the  resolution  or  act  without  counting  his  vote.*^* 
His  vote,  in  other  words,  is  a  mere  nullity. 

Voting  by  proxy. — The  directors  of  a  corporation  caniiot  vote 
at  directors'  meetings  by  proxy,  but  must  be  personally  pre9» 
ent,  and  act  themselves.*** 

Presumptions. — In  the  absence  of  evidence  to  the  contrary, 
when  any  action  purports  to  have  been  the  action  of  the  direct- 
ors at  a  meeting  of  the  board,  it  will  be  presumed' that  a  quorum 
was  present,  that  the  meeting  was  properly  conducted,  and 
that  the  action  in  question  was  the  action  of  the  majority.*^^ 

823  Metropolitan  Telephone  &  445.  See,  also,  ante,  |  671{b),  and 
Telegraph  Co.  v.  Domestic  Tele-  cases  there  cited,  and  post,  §  760. 
graph  &  Telephone  Co.,  43  N.  J.  Since  a  sale  of  corporate  proper- 
Eq.  626,  44  N.  J.  Eq.  568;  Curtin  v.  ty  and  the  disposition  of  the  pro- 
Salmon  River  Hydraulic  Gold  Min-  ceeds  are  distinct  acts,  a  director 
ing  &  Ditch  Co.,  130  Cal.  345,  SO  may  he  qualified  to  vote  on  a  prop- 
Am.  St.  Rep.  132;  Bassett  v.  Pair-  osition  to  ratify  the  sale,  although 
child,  132  Cal.  637;  Smith  v.  Los  disqualified  from  voting  upon  a 
Angeles  Immigration  &  liand  Co-  particular  application  of  the  pro- 
op.  Ass'n,  78  Cal.  289,  12  Am.  St.  ceeds.  German  Nat.  Bank  of  Has- 
Rep.  53;  Hill  v.  Rich  Hill  Coal  tings  v.  First  Nat.  Bank  of  Haa- 
Minlng  Co.,  119  Mo.  9;  Leary  v.  In-  tings,  59  Neb.  7. 

terstate  Nat.  Bank  (Tex.  Civ.  b25  Clark  v.  American  Coal  Co., 
App.)  63  S.  W.  149.  And  see  post,  86  Iowa,  436 ;  Keans  v.  New  York 
§  760.  &  College  Point  Ferry  Co.,  17  Misc. 

824  Butts  V.  Wood,  37  N.  Y.  317;  Rep.  (N.  Y.)  272;  Ten  Byck  v. 
Copeland  v.  Johnson  Mfg.  Co.,  47  Pontiac,  Oxford  &  P.  A.  R.  Co.,  74 
Hun  (N.  Y.)  235;  Jones  v.  Morri-  Mich.  226,  16  Am.  St.  Rep.  633; 
son,  31  Minn.  140;  Smith  v.  Los  and  see  the  cases  cited  ante,  § 
Angeles  Immigration  &  Land  Go-  671(b). 

op.  Ass'n,  78  Cal.  289,  12  Am.  St.  b2s  Craig    Medicine   Co.  v.   Mer- 

Rep.   53 ;   Wiekersham  v.  Critten-  chants'  Bank  of  Rochester,  59  Hun 

den,  93  Cal.  17,  106  Cal.  327,  110  (N.  Y.)   561;   Perry  v.  Tuskaloosa 

Cal.  332;    Miner  v.  Belle  Isle  Ice  Cotton  Seed  Oil  Mill  Co.,  93  Ala. 

Co.,  93  Mich.  97,  2  Cum.  Cas.  234;  364. 

Doyle  V.  Mizner,  42  Mich.  332;  Hill  szt  Despatch  Line  of  Packets  v. 

V.  Rich  HIU  Coal  Mining  Co.,  119  Bellamy  Mfg.  Co.,  12  N.  H.  205,  37 

Mo.  9;  Ward  v.  Davidson,  89  Mo.  Am.  Dec.  203;    Rollins  v.   Shaver 
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§  682.    Effect  of  irregularity  or  illegality — ^Presumptions. 

Proceedings  by  directors  at  a  meeting  wliicli  was  illegal  be- 
cause it  was  not  called  by  the  authority  or  in  the  mode  pre- 
scribed by  the  charter  or  by-laws,  or  because  notice  was  not 
given  to  absent  members  of  the  board,  or  because  a  quorum 
was  not  present,  or  for  any  other  reason,  as  explained  in  the 
preceding  sections,  are  absolutely  void,  unless  afterwards  rati- 
fied, or  unless  the  corporation  is  estopped  as  against  innocent 
third  persons.^^^ 

Proceedings  by  the  directors,  or  some  of  them,  at  an  illegal 
or  irregular  meeting,  may  be  ratified  by  them  at  a  subsequent 
legal  meeting,  and  thereby  rendered  valid.®^*  Or  the  proceed- 
ings may  be  expressly  ratified  hy  the  stockholders,  or  the  ille- 
gality or  irregularity  cured  by  their  acquiescence  with  knowl- 
edge of  the  facts,  if  the  acts  are  such  as  they  could  have  done 
or  authorized  in  the  first  instance.^**  Ratification,  however, 
can  give  no  effect  to  an  unauthorized  act,  unless  the  person  or 
body  ratifying  the  same  could  have  authorized  it  in  the  first 
instance.  If  a  statute,  therefore,  req-uires  action  both  by  the 
board  of  directors  and  by  the  stockholders  in  the  execution  of 

Wagon  &  Carriage  Co.,  80  Iowa,  Nat.  Bank.  9  R.  I.  308,  11  Am.  Rep. 
380,  20  Am.  St.  Rep.  427;  Balle  v.  253;  Smith  v.  Los  Angeles  Immi- 
Calvert  College  Educational  Socle-  gratlon  &  Land  Co-op.  Ass'n,  78 
ty,  47  Md.  117;  Heintzelman  v.  Cal.  289,  12  Am.  St.  Rep.  53;  Cur- 
Druids' Relief  Ass'n,  38  Minn.  138;  tin  V.  Salmon  River  Hydraulic 
Van  Hook  v.  Somerville  Mfg.  Co.,  Gold  Mining  &  Ditch  Co.,  130  Cal. 
5  N.  J.  Eq.  137.  345,  80  Am.  St.  Rep.  132;  Calumet 
828  Gordon  v.  Preston,  1  Watts  Paper  Co.  v.  Haskell  Show  Print- 
(Pa.)  385,  26  Am.  Dec.  75;  Parwell  ing  Co.,  144  Mo.  331,  66  Am.  St. 
V.  Houghton  Copper  Works,  8  Fed.  Rep.  425 ;  Broughton  v.  Jones,  120 
66;  Smith  v.  Dorn,  96  Cal.  73;  Mich.  462;  Vaught  v.  Ohio  County 
Thompson  v.  Williams,  76  Cal.  153,  Fair  Co.  (Ky.)  49  S.  W.  426.  And 
9  Am.  St.  Rep.  187;  Baldwin  v.  see  other  cases  more  specifically 
Canfield,  26  Minn.  43,  61;  Doern-  cited  under  the  preceding  sections, 
hecher  v.  Columbia  City  Lumber  B9ftT„  ^o  d«^„„,«o«  <-.™„„ii.i„^ 
Co.,  21  Or.  573,  28  Am.  St.  Rep.  Jrl^Sl  M^^l^!Kn^^--^"' 
766  Bank  of  Little  Rock  v.  Mc-  2?_?°i'PF„^"'!?'/^  ^\^^-  l^: 
earthy,  55  Ark.  473.  29  Am.  St.  V'^lfr,  ^"^^P^J^}  7;,,^^^^'^°''^ 
Rep.  60;  First  Nat.  Bank  of  Spring-  *  °^'°  ^-  °°-'  ^5  Fed.  161. 
field  V.  Asheville  Furniture  &  Lum-  aso  Gordon  v.  Preston,  1  Watts 
ber  Co.,  116  N.  C.  827;  Hill  v.  (Pa.)  385,  26  Am.  Dec.  75;  Ashley 
Rich  Hill  Coal  Mining  Co.,  119  Wire  Co.  v.  Illinois  Steel  Co.,  164 
Mo.  9;  Mercantile  Library  Hall  Co.  111.  149,  56  Am.  St.  Rep.  187;  John- 
V.  Pittsburg  Library  AssM,  173  Pa.  son  Co.  v.  Miller,  174  Pa.  St.  605, 
St.    30;    Lockwood   v.    Mechanics'  52  Am.  St.  Rep.  833. 
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a  mortgage  or  other  act,  so  that  neither  can  alone  do  or  author- 
ize the  act,  the  void  act  of  the  directors  at  an  illegal  meeting 
cannot  be  aided  or  cured  by  a  ratification  by  the  stockholders. 
Since  the  action  of  the  directors  is  void,  to  allow  it  to  be  rati- 
fied by  the  stockholders  would  be  equivalent  to  allowing  the 
stockholders  alone  to  do  the  act.®*^ 

As  a  rule,  illegality  or  irregularity  in  a  directors'  meeting 
cannot  be  set  up  to  defeat  the  rights  of  innocent  third  persons 
dealing  with  the  corporation,  for,  in  the  absence  of  notice  to 
the  contrary,  they  have  a  right  to  assume  that  the  proceedings 
were  legal  and  regular, — that  notice  was  given,  that  a  quorum 
was  present,  that  the  meeting  was  called  in  the  mode  prescribed 
by  the  charter  or  by-laws,  etc.®^^ 

Presumptions, — In  the  absence  of  express  charter  or  statutory 
provision  to  the  contrary,  whenever  an  act  purports  to  have 
been  done  or  authorized  by  the  board  of  directors,  it  will  be 
presumed,  until  the  contrary  is  shown,  that  they  acted  at  a 
meeting,  that  proper  notice  of  the  meeting  was  given  to  all 
the  directors,  that  a  quorum  of  the  directors  were  present,  that 
the  meeting  was  held  and  conducted  in  accordance  with  any 
special  provision  in  the  charter  or  by-laws,  and  that  the  act 
was  done  or  authorized  by  a  majority,  etc.  In  other  words, 
iny  illegality  or  irregularity  in  the  action  of  the  directors 
must  be  affirmatively  shown,  all  presumptions  being  in  favor 
of  its  legality,  in  accordance  with  the  maxim,  Omnia  acta  rite 
esse  praesumuntur.^^^ 

§  683.    Records  and  minutes. 

What  has  been  said  in  a  former  section  in  regard  to  the 

831  Curtin  v.  Salmon  River  Hy-  patch  Line  of  Packets  v.  Bellamy 
draulic  Gold  Mining  &  Ditch  Co.,  Mfg.  Co.,  12  N.  H.  205,  37  Am.  Dec. 
130  Cal.  345,  80  Am.  St.  Rep.  132.  203;  Baile  v.  Calvert  College  Bdu- 

832  Ashley  Wire  Co.  v.  Illinois  cational  Society,  47  Md.  117;  Van 
Steel  Co.,  164  111.  149,  56  Am.  St.  Hook  v.  Somerville  Mfg.  Co.,  5  N. 
Rep.  187;  Kuser  v.  Wright,  52  N.  J.  Eq.  137;  Lane  v.  Brainerd,  30 
J.  Eq.  825 ;  Tenney  v.  East  Warren  Conn.  565;  Chase  v.  Tuttle,  55 
Lumber  Co.,  43  N.  H,  343.  Conn.  455,  3  Am.  St.  Rep.  64;  Ross 

833  Sargent  V.  Webster,  13  Mete.  v.  Crockett,  14  La.  Ann.  811; 
(Mass.)  497,  46  Am.  Dec.  743;  Des-  Chouteau    Ins.     Co.     v.     Holmes' 
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records  and  minutes  of  stockholders'  meetings  ®^*  applies  gen- 
erally to  directors'  meetings  as  well.  As  a  general  rule,  tlie 
minutes  and  records,  when  properly  authenticated,  are  com- 
petent prima  facie  evidence  of  action  taken  at  directors'  meet- 
ings.*^^  When  action  has  been  made  a  matter  of  record,  the 
records  or  minutes  are  the  best  evidence,  and  failure  to  produce 
them  must  be  explained  and  excused  before  parol  or  other  sec- 
ondary evidence  can  be  introduced.*^^  If  the  records  have 
been  destroyed  or  lost,  or  for  any  other  good  reason  cannot  be 
produced,  the  action  or  vote  of  the  directors  may  be  proved 
by  parol  evidence.^^'' 

As  a  general  rule,  a  vote  or  other  action  on  the  part  of  the 
directors  need  not  be  by  a  formal  resolution  entered  on  the 
minutes  or  records  of  the  corporation,  unless  it  is  expressly 
required,  and  when  it  is  not  a  matter  of  record  it  may  be 
proved  by  parol  evidence.®^®     It  has  been  held,  however,  that 


Adm'r,  68  Mo.  601,  30  Am.  Rep. 
807;  Stockton  Combined  Harvester 
&  Agricultural  Works  v.  Houser, 
109  Cal.  1;  Hardin  v.  Iowa  Rail- 
way &  Construction  Co.,  78  Iowa, 
726,  6  L.  R.  A.  52 ;  Rollins  v.  Shav- 
er Wagon  &  Carriage  Co.,  80 
~^wa,  380,  20  Am.  St.  Rep.  427; 
?avitt  V.  Oxford  &  Geneva  Silver 
.x^ining  Co.,  3  Utah,  265;  Singer  v. 
Salt  Lake  Copper  Mfg.  Co.,  17 
Utah,  143,  70  Am.  St.  Rep.  773; 
Fletcher  v.  Chicago,  St.  Paul,  M. 
&  O.  Ry.  Co.,  67  Minn.  339; 
Heintzelman  v.  Druids'  Relief 
Ass'n,  38  Minn.  138,  See  ante,  §§ 
679,  680. 

834  Ante,  §  650. 

835  Boardman  v.  Lake  Shore  & 
Michigan  Southern  Ry.  Co.,  84  N. 
Y.  157,  2  Keener's  Cas.  1368;  North 
River  Meadow  Co.  v.  Christ  Church 
at  Shrewsbury,  22  N.  J.  Law,  424, 
53  Am.  Dec.  258;  Cantwell  v.  Stock- 
men's Building,  Loan  &  Savings 
Union,  88  111.  App.  247;  Cantwell 
V.  Welch,  187  111.  275 ;  Heintzelman 
V.  Druids'  Relief  Ass'n,  38  Minn. 
138;  Chase  v.  Tuttle,  55  Conn.  455, 
3  Am.  St.  Rep.  64;   Mcllhenny  v. 


Binz,  80  Tex.  1,  26  Am.  St.  Rep. 
705.    And  see  ante,  §  650. 

An  entry  in  the  minutes  of  a 
meeting  of  a  corporation,  or  its 
board  of  directors,  that  a  certain 
proposition  was  adopted,  is  prima 
facie  evidence  that  It  received  the 
number  of  votes  necessary  to  legal- 
ly adopt  it.  Heintzelman  v. 
Druids'  Relief  Ass'n,  38  Minn.  138. 
See  ante,  §  681". 

Minutes  of  directors'  meetings 
may  be  read  in  evidence,  if  duly 
authenticated,  although  not  enter- 
ed in  the  handwriting  of  the  secre- 
tary. United  Growers'  Co.  v.  Eis- 
ner, 22  App.  Div.  (N.  Y.)  1. 

836  Edgerly  v.  Emerson,  23  N.  H. 
555,  55  Am.  Dec.  207;  Hurd  v. 
Hotchldss,  72  Conn.  472;  Beeler  v. 
Highland  University  Co.,  8  Kan. 
App.  89.     And  see  ante,  §  650. 

837  Ten  Byck  v.  Pontiac,  Oxford 
&  P.  A.  R.  Co.,  74  Mich.  226,  16  Am. 
St.  Rep.  633,  and  other  cases  In  the 
note  following. 

838  Edgerly  v.  Emerson,  23  N.  H. 
555,  55  Am.  Dec.  207;  Goodwin  v. 
United  States  Annuity  &  Life 
Ins.  Co.,  24  Conn.  591;    Rollins  v. 
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sucli  action  as  the  dediaration  of  a  dividend  nanst  be  made  mat- 
ter of  record,  and  cannot  be  proved  by  parol  evidence  in  col- 
lateral  suits  between  the  corporation  and  its  stockholders.*" 

X.    Power  of  Corpoeations  to  Act  Through  Agents,  and  Extent  op 

AUTHORITT  IN  GENERAL. 

§  684.  In  general. — Subject  to  express  restrictions,  a  corpora- 
tion, by  proper  authority,  may  authorize  officers  or  agents  to  do 
in  its  name  and  on  its  behalf  any  act  which  is  within  the  powers 
conferred  upon  it  by  its  charter;  but  it  cannot  lawfully  authorize 
ultra  vires  acts,  although  such  acts  may  render  it  liable,  or  act 
through  other  agents  or  officers  than  those,  if  any,  prescribed  by 
mandatory  provisions  in  its  charter.  Subject  to  this  qualification, 
it  is  liable  for  the  acts  of  persons  acting  as  its  agents  on  the  same 
principles  which  determine  the  liability  of  a  natural  person  for 
the  acts  of  another  as  agent. 

Action  by  a  corporation  through  the  instrumentality  of  its  offi- 
cers and  agents  does  not  involve  a  delegation  of  power  within  the 
principle,  "Selegatus  non  potest  delegare." 


In  the  nature  of  things,  a  corporation,  since  it  is  impersonal, 
cannot  act  at  all  except  through  persons  representing  it, — ^fhe 
stockholders  as  a  body  and  at  a  corporate  meeting,  the  board 
of  directors,  and  other  officers  and  ag^its.  A  corporation,  there- 
fore, must  have  the  power  to  appoint  officers  and  agents  and 
authorize  them  to  act  for  it;  and  it  is  a  general  principle  that 

Shaver  Wagon  &  Carriage  Co.,  80  Beeler  v.  Highland  University  Co., 

Iowa,   380,   20  Am.   St.   Rep.    427;  8  Kan.  App.  89.    And  see  ante,  § 

Zalesky  v.  Iowa  State  Ins.  Co.,  102  S50. 

Iowa,  512;   Foley  v.  Tipton  Hotel       A  statute  requiring  the  directors 

Ass'n,    102    Iowa,    272;    Stamford  of  a  corporation  to  beep  full  en- 

Banlc  V.   Benedict,   15  Conn.   437;  tries  of  their  transactions,  but  not 

Ten   Byck  v.   Pontiac,   Oxford    &  providing  that  parol  evidence  shall 

P.  A.  R.  Co.,  74  Mich.  226,  16  Am.  be  inadmissible  to  prove  their  acts 

St.  Rep.  633;  Outterson  v.  Fonda  when  no  record  is  kept,  does  not 

Lake  Paper  Co.,  66  Hun,  629,  20  N.  render  such  evidence  inadmissible. 

T.  Supp.  980;  Tradesman  Publish-  Zalesky  v.  Iowa  State  Ins.  Co.,  102 

ing   Co.    V.    Knoxville   Car  Wheel  Iowa,  512. 

Co.,  95  Tenn.  634,  663,  49  Am.  St.       839  Dennis  v.  Joslin  Mfg.  Ca,  19 

Hep.  943,  959;  Hurd  v.  Hotchkiss,  R    I.  666,  61  Am.  St.  Rep.  805,  2 

72  Conn.  472;  Nimmo  v.  Jackman,  Keener's     Cas.     1346;     American 

21  111.  App.  607;  Oakford  &  Fahne-  Wire  Nail  Co.  v.  Gedge,  96  Ky.  613. 

stock  V.  Fischer,  75  111.  App.  544;  See  ante,  §  523(1)). 
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a  corporation,  subject  to  any  express  restrictions,  may  author- 
ize an  officer  or  other  agent  to  do  in  its  behalf  and  name  any 
act  which  is  within  the  powers  expressly  or  impliedly  con- 
ferred npon  it  by  its  charter.  And  in  determining  whether  a 
corporation  is  liable  for  the  acts  of  persons  as  its  agents,  pre- 
cisely the  same  principles  apply,  except  as  hereafter  explained, 
as  determine  the  liability  of  natural  persons  under  similar  cir- 
cumstances.^*". 

As  we  have  seen,  a  corporation  may  appoint  an  agent  and 
confer  authority  upon  him  either  by  formal  resolution  or  vote 
of  the  stockholders  or  directors,  or  by  an  instrument  under 
seal,  or  it  may  do  so  by  parol  in  any  ease  in  which  a  natural 
person  could  do  so  by  parol.**^  It  may  also,  like  a  natural 
person,  be  estopped  to  deny  the  authority  of  a  person  to  act  as 
its  agent  by  clothing  him  with  apparent  authority.**^  And  it 
may,  like  a  natural  person,  ratify  acts  done  without  author- 
ity.8** 

§  685.    Restrictions  or  provisions  in  the  charter  or  by-laws. 

It  has  been  held  or  said  in  a  number  of  eases  that  persons 
dealing  with  a  corporation  are  bound  to  take  notice  of  its 
charter  and  by-laws,  and  of  limitations  thereby  imposed  upon 
the  powers  of  particular  officers,  or  provisions  that  particular 
contracts  shall  be  made,  or  other  acts  done,  by  particular  offi- 
cers only;  and  that  contracts  made  or  acts  done  in  violation 
of  the  charter  or  by-laws,  or  by  other  officers  or  agents  than 
those  prescribed,  are  not  binding  on  the  corporation.^** 

This  is  undoubtedly  true  in  so  far  as  provisions  in  the  char- 

S40  Philadelphia,    Wilmiiigton    &  cinnati  Bridge  Co.,  10  Bush  (Ky.) 

B.  R.  Co.  V.  Quigley,  21  How.  (TJ.  69. 

S.)  202,  1  Smith's  Gas.  406,  1  Cum.  s*i  Ante,  |§  190,  663. 

Cas.  453;  Story  v.  Furman,  25  N.  Y.  842  Ante,  §§  190,  663;  post,  §  707 

214;  Ware  v.  Barataria  &  Lafourche  et  seq. 

Canal  Co.,  15  La.  169,  35  Am.  Dec.  8*3  Ante,  §§  190,  663;  post,  §  714 

189;  Knabe  v.  Temot,  16  La.  Ann.  et  seq. 

13;  Lamm  v.  Port  Deposit  Home-  844Relfe  v.  Rundle,  103  U.  S.  222; 
stead  Ass'n,  49  Md.  233,  33  Am.  Bococlts  Bx'r  v.  Alleghany  Coal  & 
Rep.  246;  Chicago  &  Northwestern  Iron  Co.,  82  Va.  913,  3  Am.  St.  Rep. 
Ry.  Co.  V.  James,  22  Wis.  194;  City  128;  Haden  v.  Farmers'  &  Me- 
at Covington  v.  Covington  &  Cin-  chanics'  Fire  Ass'n,  80  Va.  683. 
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ter  of  a  corporation  are  concerned,^*^  unless  they  are  merely 
directory.**®  If  the  charter  of  a  corporation  prescribes  the 
mode  in  which  its  affairs  shall  be  managed,  or  the  persons  by 
whom  corporate  powers  shall  be  exercised,  and  the  provisions 
are  not  merely  directory,  they  are  controlling  and  exclusive, 
and  the  concerns  of  the  corporation  cannot  be  managed  in  any 
other  mode,  or  the  corporate  powers  exercised  by  any  other 
person  or  persons.**'^ 

The  proposition,  however,  needs  qualification  as  applied  to 
provisions  in  the  by-laws  of  a  corporation.  Persons  dealing 
with  a  corporation  are  not  chargeable  with  notice  of  by-laws 
which  are  not  expressly  authorized  by  the  charter,  unless  they 
have  actual  notice  of  them,***  and  the  stockholders  of  a  cor- 
poration, or  the  corporation,  may  expressly  or  impliedly  waive 
its  by-laws.**®  It  follows,  therefore,  that  persons  dealing  with 
a  corporation  are  not  bound  by  by-laws  imposing  limitations 
upon  the  apparent  powers  of  particular  officers,  unless  they 
have  actual  knowledge  of  them.^^" 

§  686.    How  agents  must  act. 

As  we  have  shown  in  former  sections,  the  stockholders  of  a 
corporation,  in  acting  for  it,  can  only  act  at  a  corporate  meet- 
'ng  legally  called  and  conducted  ;*^^  and  the  directors  can  act 
for  it  only  as  a  board  and  at  a  legal  directors'  meeting.*^^ 

With  regard  to  other  officers  and  agents,  the  general  rule  is 
that  they  may  act  for  and  bind  the  corporation  in  precisely  the 

815  Homersham  v.  Wolverhamp-  son,   25   Ind.   536;    Barnes  v.   On- 
ton  Waterworks  Co.,  6  Exch.  137;  tario  Bank,  19  N.  Y.  152;  Dana  v. 
Couch   V.    City    Fire    Ins.    Co.,    38  Bank  of  St.  Paul,  4  Minn.  385;  Day- 
Conn.  181,  9  Am.  Rep.  375;   Man-  ton  Ins.  Co.  v.  Kelly,  24  Ohio  St. 
derson    v.    Commercial     Bank    of  345,    15   Am.    Rep.    612.    And   see 
Pennsylvania,     28     Pa.     St.     379;  ante,  §  192(g). 
Gashwiler  v.  Willis,  33  Cal.  11,  91  8*7  See   the   cases   in   note   845, 
Am.  Dec.  607;  Conro  v.  Port  Hen-  supra, 
ry  Iron  Co.,  12  Barb.   (N.  Y.)   27;  848  Ante,   §  643. 
M'cCullough  V.  Moss,  5  Denio   (N.  849  Ante,  §  640(b). 
Y.)  575.    See  post,  §  711(c).  85o  See  post,  §  711(d),  and  cases 

846  Prince  of  Wales  Life  &  Edu-  there  cited, 

cational  Assurance  Co.  V.  Harding,  sei  Ante,  §§   627(c),  644,  et  seq. 

El.,  Bl.  &  El.  183;   New  England  852  Ante,   §   676  et  seq.;   post,  § 

Fire  &  Marine  Ins.  Co.  v.  Robin-  690. 
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same  way  as  if  they  were  the  agents  of  a  natural  person,  unless 
there  is  some  express  provision  to  the  contrary  in  the  charter 
or  by-laws.®®^  As  we  have  seen,  the  charter  of  a  corporation 
may  expressly  require  its  agents  to  act  in  a  particular  way, 
and,  if  the  provisions  are  not  merely  directory,  they  cannot 
bind  the  corporation  unless  they  act  in  the  way  prescribed.®^* 
And  their  powers  may  be  restricted  or  a  particular  mode  of 
action  prescribed  by  the  by-laws  of  the  corporation.  But  by- 
laws cannot  limit  the  apparent  authority  of  corporate  agents, 
as  against  persons  dealing  with  them  without  notice.®''^ 

§  687.    Ultra  vires  acts. 

A  corporation  clearly  has  no  power,  in  the  sense  of  right,  to 
authorize  its  ofScers  or  agents  to  engage  in  ultra  vires  trans- 
actions. It  can  properly  confer  authority  to  do  such  acts  on  y 
as  are  within  the  powers  expressly  conferred  upon  it  by  its 
charter.  And  the  same  is  true  of  ratification.®^®  "It  is  set- 
tled," said  the  New  Hampshire  court,  in  substance,  "that  the 
powers  of  the  agents  of  corporations  to  enter  into  contracts  in 
their  behalf  are  limited,  by  the  nature  of  things,  to  such  con- 
tracts as  the  corporations  are  by  their  charters  authorized  to 
make.  *  *  *  The  power  of  the  agent  must  be  restricted 
to  the  business  which  the  company  was  authorized  to  do. 
Within  the  scope  of  the  business  which  it  has  power  to  trans- 
act, he,  as  its  agent,  may  be  authorized  to  act  for  it,  but  be- 
yond that  he  cannot  be  authorized,  for  its  powers  extend  no 
further."®" 

A  corporation,  however,  as  we  have  elsewhere  seen,  is  ca- 
pable of  exceeding  the  powers  conferred  upon  it  by  its  charter ; 

863  city  of  Covington  v.  Coving-   Smith's  Cas.  148,  1  Cum.  Cas.  148. 

ton   &   Cincinnati   Bridge  Co.,   10   See,   also,  Weckler  v.   First  Nat. 

Bush  (Ky.)  69.  Bank  of  Hagerstowii,  42  Md.  581, 

854  Ante,  §  685.  20  Am.  Rep.  95 ;  Central  Railroad  & 

855  Antp'  s  fis>;-  nnQt    8  711M^         Banking  Co.  V.  Smith,  76  Ala.  572, 
855  Ante,  §  685    post   §  711(d).       g^  j^^    ^^^    353^   ^  ^^.^^.^  ^^^ 

858  See  post,  §  715(e).  435;   gandford  v.  McArthur,  18  B. 

857  Downing  v.  Mount  Washing-   Men.   (Ky.)   411;   Dobson  v.  More, 
ton    Road    Co.,    40    N.    H.    230,    1    164  111.  110,  56  Am.  St.  Rep.  184. 
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and  if  it  does  in  fact  authorize  or  permit  its  ofEcers  or  other 
agents  to  make  ultra,  vires  contracts,  or  engage  in  ultra  vires 
transactions}  it  cannot  always  set  up  its  want  of  power  to  escape 
liability  either  ex  cantractu  or  ex  delicto.^^^  But  authority 
upon  the  part  of  an  officer  or  agent  to  engage  in  ultra  vires 
transactions  or  make  ultra  vires  contracts  on  behalf  of  a  cor- 
poration is  never  to  be  implied  from,  a  general  authority  to 
act  for  and  represent  the  corporation,  unless  it  appears  that 
the  directors  knew  of  and  acquiesced  in  such  acts.*®' 

§  688.    Acts  tbrongh  officers  and  agents  as  a  delegation  of  power. 

Action  by  a  corporation  through  its  board  of  directors  or 
other  officers  or  agents  in  a  matter  in  which  it  is  authorized 
to  act  as  agent  or  trustee  does  not  involve  a  delegation  of 
power  so  as  to  come  within  the  principle,  delegatus  non  potest 
delegare,  for  a  corporation  cannot  act  in  any  other  way.  This 
principle,  therefore,  does  not  prevent  a  corporation,  when  au- 
thority is  conferred  by  its  charter,  from  acting  as  attorney  in 
fact  of  another  in  executing  a  conveyance  or  other  acts,  or 
from  acting  as  trustee,  executor,  guardian,  etc.  "When  a 
corporation  is  made  the  agent  of  another  to  sell  and  convey 
property,  it  acts  through  the  same  instrumentalities  as  w'hen 
.icting  for  itself,  and  the  relation  between  it  and  its  instrumen- 
talities are  as  one  being,  or  artificial  person,  in  the  perform- 
ance of  its  engagement,  and  involves  no  delegation  of  powers. 
So  that,  when  a  corporation  is  invested  with  a  power  of  attor- 
ney to  sell  and  convey  real  property,  the  person  conferring  the 
power  knows  that  the  corporation  cannot  act  personally  in  the 
matter,  but  that  in  performing  the  engagement  it  will  act 
through  its  agents,  who  for  that  purpose  are  its  faculties,  and 
whose  acts  in  the  discharge  of  that  duty  are  the  acts  of  the  cor- 
poration, and  as  such  must  be  considered  to  be  included  in  the 
artificial  person  as  instrumentalities  authorized  by  him  to  do 
the  act  conferred  upon  it  by  his  power  of  attorney.     In  this 

858  Ante,  §§  204  et  seq.,  240  et       sea  See  post.  §  712. 
seq. 
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view,  the  argument  that  the  corporation  cannot  do  snch  act 
under  the  power  of  attorney  without  a  delegation  of  authority 
to  its  agents,  and  that  the  grantor  of  the  power  has  given  no 
Bueh  power  of  substitution,  cannot  be  sustained."*^" 

The  power  of  the  directors  of  a  corporation  and  other  offi- 
cers to  delegate  the  power  conferred  upon  them  is  considered 
in  a  subsequent  section.*®^ 

XI.    Powers  op  the  Directoes  or  Trustees. 

§  689.  In  general. — The  authority  of  the  directors  or  trustees 
of  a  corporation  depends  primarily  upon  the  charter  of  the  cor<> 
poration,  general  statutes  applicable  to  it,  and  its  by-laws.  WheK 
these  are  silent,  or  merely  intrust  them  with  the  management  of 
the  corporation,  or  vest  in  them  "the  corporate  powers,"  they 
have  implied  authority  to  bind  the  corporation  by  any  act  or  con- 
tract which  is  within  its  express  or  implied  powers,  and  which 
falls  properly  within  its  ordinary  business.  But  they  have  no 
power,  unless  it  is  expressly  conferred  upon  them,  to  make  or  con- 
sent to  any  fundamental  change  in  the  organization,  charter,  or 
powers  of  the  corporation,  or  to  do  other  acts  not  within  its 
ordinary  business. 

The  directors  are  agents  of  the  corporation  only  when  they  act 
as  a  board,  and  have  no  power  to  bind  it  by  their  individual 
action. 

Acts  within  the  express  or  implied  powers  of  the  directors  do 
not  require  the  assent  of  the  stockholders  unless  by  express  provi- 
sion to  such  effect.  But  express  charter  or  statutory  provisions 
sometimes  make  the  validity  of  particular  acts  of  the  directors 
dependent  upon  the  assent  of  the  stockholders,  or  of  a  certain  pro- 
portion of  them. 

§  690.    Individual  directors  not  agents. 

As  was  shown  in  a  former  section,  the  directors  or  trustees 
of  a  corporation  are  vested  with  its  management,  not  as  indi- 
viduals, but  as  a  board,  and,  as  a  general  rule,  they  can  act 

860  Killingsworth     v.     Portland       ssiPost,  §§  731-733. 
Trust  Co.,  18  Or.  351,  17  Am.  St. 
Rep.  737. 


2098  PRIVATE  CORPORATIONS.  §  (,yia 

SO  as  to  bind  the  corporation  only  when  they  act  as  a  board,  and 
at  a  legal  meeting.^"^ 

It  follows  that  the  directors  or  trustees  of  a  corporation  are 
not  individually  the  agents  of  the  corporation,  and  have  no 
power  individually  to  bind  it  by  any  contract  or  other  trans- 
action. The  fact  that  a  person  assuming  to  act  for  a  corpo- 
ration is  a  director  does  not  even  raise  a  presumption  that  he 
is  its  authorized  agent.®^^ 

A  director,  of  course,  may  be  expressly  authorized  to  act 
for  the  corporation  as  its  agent  in  a  particular  matter,  or  he 
jnay  be  intrusted  with  the  general  management  of  the  corpo- 
ration, or  he  may  be  clothed  with  apparent  authority  by  being 
permitted  to  act.*^*  In  such  a  case,  however,,  his  power  to 
bind  the  corporation  does  not  depend  upon  the  mere  fact  that 
he  is  a  director,  but  upon  the  fact  of  his  being  expressly  or 
impliedly  clothed  with  authority. 

§  691.    Powers  of  the  directors  extend  to  all  matters  within  the 
powers  and  regular  business  of  the  corporation. 

(a)  In  general. — The  powers  conferred  upon  the  board  of 
directors  or  trustees  of  corporations  are  greater  in  some  juris- 
dictions than  in  others.  As  a  rule,  however,  they  are  merely 
intrusted  generally  with  the  control  and  management  of  the 

862  Ante,  §  677,  and  many  cases  Law  Rep.  853;    Spinks  v.  Athens 

there  cited.  Savings  Bank,  108  Ga.  376;  Monroe 

868Trott  V.  Warren,  11  Me.  227;  Mercantile  Co.  v.  Arnold,  108  Ga. 

Pelrce    v.    Morse-Oliver    Building  449;  Edwards  v.  Carson  Water  Co., 

Co.,  94  Me.  406;   Morrison  v.  Wil-  21  Nev.   469;    Milwaukee  Brick  & 

der  Gas  Co.,   91  Me.  492,   64  Am.  Cement     Co.    v.    Schoknecht,    108 

St.  Rep.  257;  Calumet  Paper  Co.  v.  Wis.    457;    and   other  cases  cited 

Haskell    Show    Printing    Co.,    144  ante,   §   677. 

Mo.  331,  66  Am.  St.  Rep.  425;  Lyn-  Where  the  power  to  authorize 
don  Mill  Co.  v.  Lyndon  Literary  &  the  execution  of  notes  for  a  cor- 
Bihlical  Institution,  63  Vt.  581,  25  poration  is  vested  in  the  board  of 
Am.  St.  Rep.  783;  Henry  Wood's  directors  or  trustees,  a  note  ex- 
Sons  Co.  V.  Schaefer,  173  Mass.  ecuted  by  the  president  and  sec- 
443,  73  Am.  St.  Rep.  305 ;  Allemong  retary  without  a  resolution  of  the 
V.  Simmons,  124  Ind.  199;  Buttrick  board  is  not  authorized,  although 
V.  Nashua  &  Lowell  R.  Co.,  62  N.  they  constitute  a  majority  of  the 
H.  413,  13  Am.  St.  Rep.  578;  New  board.  Edwards  v.  Carson  Water 
Boston  Fire  Ins.  Co.  v.  Upton.  67  N.  Co.,  21  Nev.  469. 
H.  469;  Israel  V.  Louisville  Jockey  ss*  Robinson  Reduction  Co.  v. 
Club  &  Driving  Park  Ass'n,  5  Ky.  Johnson,  10  Colo.  App.  135. 
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business  of  the  corporation.  When  this  is  the  case,  the  direct- 
ors, subject  to  any  express  restrictions  in  the  charter  or  valid 
by-laws  of  the  corporation,  or  the  general  law,  have  the  power 
to  bind  it  by  any  contract  which  is  within  its  express  or  im- 
plied powers,  and  which  in  their  judgment  is  necessary  or 
proper  in  order  to  carry  out  the  objects  for  which  the  corpo- 
ration was  created,  and,  generally,  to  do  or  authorize  any  act 
which  falls  within  what  may  properly  be  regarded  as  the  man- 
agement of  the  ordinary  business  of  the  corporation.®^®  "All 
powers,"  said  the  court  of  appeals  of  ISTew  York,  "directly  con- 
ferred by  statute,  or  impliedly  granted,  of  necessity,  .must  b© 
exercised  by  the  directors  who  are  constituted  by  the  law  as 
the  agency  for  the  doing  of  corporate  acts.  The  expression  of 
the  corporate  will  and  the  performance  of  corporate  functions, 
in  the  management  of  a  corporation,  may  originate  with  its 
directors,  where  the  law  or  the  by-laws  have  not  expressly  re- 
stricted their  authority  and  made  their  action  to  rest  for  its 
validity  upon  the  concurrence  of  the  stockholders,  by  previous 
action  or  subsequent  ratification.  Within  the  chartered  au- 
thority they  have  the  fullest  power  to  regulate  the  concerns  of 
the  corporation,  according  to  their  best  judgment,  and  con- 
tracts, which  the  corporation  could  legitimately  make,  come 
within  the  scope  of  the  ordinary  powers  of  corporate  man- 
agement. "^^^ 

(b)  By-laws  adopted  by  the  stockholders  may  limit  the  powers 
of  the  directors,  provided  they  are  not  inconsistent  with  the 
charter  or  general  law.     Where  the  by-laws  of  a  corporation 

865  Park    V.    Grant    Locomotive  147  Mass.  224;  Chase  v.  Tuttle,  55 

Works,  40  N.  J.  Bq.  114;  Beveridge  Conn.  455,  3  Am.  St.  Rep.  64;  Clevc- 

V.  New  York  Elevated  R.  Co.,  112  land  &  Mahoning  R.  Co.  v.  Himrod 

N.    Y.    1,    2    Keener's    Cas.    1581;  Furnace    Co.,    37    Ohio    St.    321; 

Hutchinson  v.  Green,   91  Mo.  367,  Chamberlain  v.  Bromberg,  83  Ala. 

2    Keener's    Cas.    1577;    Leslie    v.  576;    Batchelor   v.    Planters'    Nat. 

Lorillard,  110  N.  Y.  536;   Vander-  Bank  of  Louisville,  78  Ky.  435 ;  and 

poel  V.  Gorman,  140  N.  Y.  563,  37  other  cases  more  specifically  cit- 

Am.  St.  Rep.  601;   People  v.  Met-  ed  In  the  notes  following, 
ropolitan  Elevated  Ry.  Co.,  26  Hun 

(N.- Y.)    82;    Burrill    v.    Nahant  seo  Beveridge  v.  New  York  Ele- 

Bank,  2  Mete.  (Mass.)  163,  35  Am.  vated  R.  Co.,  112  N.  Y.  1,  2  Keen- 

Dec.  395;  Saltmarsh  v.  Spaulding,  er's  Cas.  1581. 
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provided  that  all  officials  should  hold  office  at  the  pleasure  of 
the  board  of  directois,  it  was  held  that  the  board  had  no  power 
to  employ  a  manager  by  the  year,  although  they  would  clearly 
have  the  power  in  the  absence  of  such  a  by-law.®®''  As  we 
shall  see  in  another  section,  however,  by-laws  limiting  the  ap- 
parent powers  of  the  officers  of  a  corporation  have  no  effect  as 
against  third  persons  dealing  with  them  in  good  faith,  and  ia 
ignorance  of  the  by-laws.^®* 

(c)  Particular  contracts  or  acts. — ^In  the  absence  of  express 
restrictions,  the  directors  or  trustees  of  a  corporation  have  the 
power  to  borrow  money  when  it  is  needed  in  the  business  of 
the  corporation,  and  to  execute  or  authorize  the  execution  of 
negotiable  notes  or  bonds  to  secure  the  same;*®®  to  pledge  or 
mortgage  the  property  of  the  corporation,  real  or  personal,  to 
secure  the  payment  of  money  borrowed  for  the  legitimate  pur- 
poses of  the  corporation,  or  to  secure  any  other  debt  lawfully 
contracted;*'"'  to  convey  property  in  payment  of  a  debt  due 
by  the  corporation;*'^  to  execute  or  authorize  execution  of  an 

867  Fowler    v.    Great    Southern  Bank  Commissioners  v.  Bank  of 

Telephone   &    Telegraph   Co.,    104  Brest,    1   Harr.   Ch.    (Mich.)    106; 

La.  751.  Blood  v.  La  Serena  Land  &  "Water 

8«s  Post,  §  711(d).  Co.,  113  Cal.  221;    Wood  v.  Whe- 

sesBurrill    v.    Nahant    Bank,    2  len,  93   111.   153;    and  see  ante,  § 

Mete.    (Mass.)    163,    35    Am.   Dec.  152  et  seg.,  and  many  cases  there 

395;   Hayward  v.  Pilgrim  Society,  cited. 

21  Pick.  (Mass.)  270;  Saltmarah  v.  As  to  express  requirement  of  as- 

Spaulding,  147  Mass.  224;  Hodder  sent  of  stockholders,   see  post,  S 

V.  Kentucky  &  Great  Eastern  Ry.  696. 

Co.,  7  Fed.  793.     See,  also,  ante,  §§  A  statute   authorizing  the  trus- 

180-183,  and  cases  there  cited.  tees  to  execute  a  mortgage  on  the 

870  Burrill  v. .  Nahant  Bank,  2  erection  of  a  building  authorizes  a 
Mete.  (Mass.)  163,  35  Am.  Dec.  mortgage  to  secure  claims  for 
395;  Saltmarsh  v.  Spaulding,  147  work  and  materials  "used  in  the 
Mass.  224;  Moran  v.  Strauss,  6  building.  Miller  v.  Chance,  3  Edw. 
Ben.  249,  Fed.  Cas.  No.  9,787;  Hen-  Ch.  (N.  T.)  399. 
dee  V.  Pinkerton,  14  Allen  (Mass.)  That  the  directors  of  a  bank 
381;  Ashton  v.  Lehigh  Coal  &  have  no  power  to  pledge  the  fu- 
Navigation  Co.,  49  Pa.  St.  261;  ture  earnings,  see  Brown  v.  Brad- 
Arms  V.  Conant,  36  Vt.  744;  Hod-  ford,  103  Iowa,  378. 
der  V.  Kentucky  &  Great  Eastern  «ti  Burrill  v.  Nahant  Bank,  2 
Ry.  Co.,  7  Fed.  793;  Phinizy  v.  Mete.  (Mass.)  163,  35  Am.  Dec. 
Augusta  &  KnoxviUe  R.  Co.,  62  395 ;  Sargent  v.  Webster,  13  Mete 
Fed.  678 ;  Hoyt  V.  Thompson's  Ex'r,  (Mass.)  497,  46  Am.  Dec.  743; 
19  N.  Y.  267;  ThompsoBV.  Natchez  Buell  v.  Buckingham,  16  Iowa,  -284. 
Water  &  Sewer  Co.,  68  Miss.  423;  85  Am.  Dec.  516.     And  see  Sheldon 
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assignment  of  all  the  property  of  tke  corporation,  for  the  bene- 
fit of  its  creditors,  when  such  a  step  is  necessary  or  ad^dsable/^^ 
unless  such  an  assignment  is  prohibited  by  law  in  the  particu- 
lar jurisdiction  f^  to  assign  or  transfer  notes  and  other  choses 
in  action  belonging  to  the  corporation,  in  the  ordinary  course 
of  business;*''*  to  compromise  or  settle  claims  in  favor  of  or 
against  the  corporation,  or  actions  pending  against  it;*'®  to 
settle  with  its  officers  ;*'*  to  submit  matters  in  dispute  between 
the  corporation  and  third  persons  to  arbitration;*''  to  cancel 
stock  notes  which  they  deem  to  be  worthless;*'*  to  waive  the 


Hat  Blocking  Co.  v.  Eickmeyer  Hat 
Blocking  Co.,  56  How.  Pr.  70,  90  N. 
Y.  613.    See,  also,  ante,  §  157. 

872  Hutchinson  v.  Green,  91  Mo. 
367,  2  Keener's  Cas.  1577;  Calu- 
met Paper  Co.  v.  Haskell  Show 
Printing  Co.,  144  Mo.  331,  66  Am. 
St.  Rep.  425;  Sargent  v.  Webster, 
13  Mete.  (Mass.)  497,  46  Am.  Dec. 
743 ;  Buell  v.  Buckingham,  16  Iowa, 
284,  85  Am.  Dec.  516;  Chase  v. 
Tuttle,  55  Conn.  455,  3  Am.  St. 
Rep.  64;  Wright  v.  Lee,  2  S.  D. 
596;  Tripp  v.  Northwestern  Nat. 
Bank,  41  Minn.  400;  Boynton  v. 
Roe,  114  Mich.  401;  In  re  George  T. 
Smith  Middlings  Purifier  Co.,  86 
Mich.  149 ;  Goetz  v.  Knie,  103  Wis. 
366;  Vanderpoel  v.  Gorman,  140 
N.  Y.  563,  37  Am.  St.  Rep.  601; 
Rogers  v.  Pell,  154  N.  Y.  518; 
Chamberlain  v.  Bromberg,  83  Ala. 
576;  Reiehwald  v.  Commercial  Ho- 
tel Co.,  106  111.  439;  Wilkinson  v. 
Bauerle,  41  N.  J.  Eq.  635;  De 
Camp  V.  Alward,  52  Ind.  468,  473; 
Dana  v.  Bank  of  United  States,  5 
Watts  &  S.  (Pa.)  223;  Ardesco  Oil 
Co.  V.  North  American  Oil  &  Min- 
ing Co.,  66  Pa.  St.  375;  Merrick 
V.  Bank  of  Metropolis,  8  Gill  (Md.) 
59;  Miller  v.  Matthews,  87  Md. 
464;  Birmingham  Drug  Co.  v.  Free- 
man, 15  Tex.  Civ.  App.  451;  Whit- 
ing V.  Hpvey,  13  Ont.  App.  (Can.)  7. 
And  see  post,  chapter  xxv. 

Compare  Gibson  v.  Goldthwaite, 
7  Ala.  281,  42  Am.  Dec.  592;  Bank 
Commissioners  v.  Bank  of  Brest,  1 


Harr.  Ch.  (Mich.)  106;  Eppright  v. 
Nickerson,  78  Mo.  482. 

Contra,  under  the  West  Virginia 
statute.  Kyle  v.  Wagner,  45  W. 
Va.  349. 

In  some  jurisdictions,  by  statute, 
a  vote  of  the  stockholders  is  nec- 
essary. Meloy  V.  Central  Nat. 
Bank,  18  D.  C.  69.  But  see  post, 
§  696,  note  928. 

873  Post,  chapter  xxv. 

874  Northampton  Bank  v.  Pepoon, 
11  Mass.  288;  Stevens  v.  Hill,  29 
Me.  133.    And  see  ante,  §  158. 

875  Donohoe  v.  Mariposa  Land  & 
Mining  Co.,  66  Cal.  317;  Lewis  v. 
Eastern  Bank,  32  Me.  90;  Moss  v. 
Averell,  10  N.  Y.  449;  Farmers' 
Mutual  Ins.  Co.  v.  Meese,  49  Neb. 
861;  First  Nat.  Bank  of  Charlotte 
V.  National  Exchange  Bank  of  Bal- 
timore, 92  U.  S.  122,  1  Keener's 
Cas.  717;  Northern  Liberty  Market 
Co.  V.  Kelly,  113  U.  S.  199;  Cham- 
bers V.  McKee,  185  Pa.  St.  105. 
See  ante,  §  168. 

870  Pranfort  Bank  v.  Johnson,  24 
Me.  490. 

877  Remington  Paper  Co.  v.  Lon- 
don Assurance  Corp.,  12  App.  Div. 
(N.  Y.)  218;  Alexandria  Canal  Co. 
V.  Swann,  5  How.  (U.  S.)  83 ;  Madi- 
son Ins.  Co.  V.  Griffin,  3  Ind.  277; 
Morville  v.  American  Tract  So- 
ciety, 123  Mass.  129,  25  Am.  Rep. 
40,  1  Smith's  Cas.  588.  See  ante,  § 
168. 

878  Maine  Mutual  Marine  Ins.  Co. 
V.  Neal,  50  Me.  301. 
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statute  of  limitations  f^  to  make  or  authorize  a  lease  of  a  part 
or  all  of  the  property  of  the  corporation,  when  necessary  or 
advisable,  if  the  power  to  make  the  lease  is  conferred  upon  the 
corporation  by  its  charter;®^"  to  sell  all  the  assets  of  the  cor- 
poration when  necessary  for  the  payment  of  its  debts,  or,  un- 
der some  circumstances,  for  the  purpose  of  winding  up  the  busi- 
ness of  the  corporation,  paying  its  debts,  and  distributing  the 
surplus  of  its  assets  among  the  stockholders  f^^  to  accept  amend- 
ments of  the  charter  of  the  corporation  under  some  circum- 
stances, but  not  generally  f^^  to  make  calls  or  assessments  upon 
subscriptions  to  the  capital  stock,  and  to  determine  the  neces- 
ity  therefor;^®*  to  determine  whether  the  condition  of  the 
company  is  such  as  to  warrant  the  payment  of  dividends,  pro- 
vided they  act  in  good  faith,  and  not  unreasonably  or  oppress- 
ively.®^* 

Many  other  cases  in  particular  jurisdictions  showing  the 
powers  of  directors  are  cited  in  former  chapters  in  dealing  with 
the  powers  of  corporations.®®^ 

§  692.    Powers  of  the  directors  do  not  include  changes  in  the  cor- 
poration or  matters  not  vsdthin  its  regular  business. 

(a)  In  general. — The  powers  and  authority  of  the  directors 
or  trustees  is  restricted  to  the  management  of  the  regular  busi- 
ness affairs  of  the  corporation,  unless  more  extensive  power 

S79  Leavitt  v.  Oxford  &  Geneva  Smith  v.  Natchez  Steamboat  Co.,  1 
Silver  Mining  Co.,  3  Utah,  265.         How.     (Miss.)     479;     Gorman    v. 

880  Beveridge  v.  New  Yorlc  Ele-  Guardian  Savings  Bank,  4  Mo.  App. 
vated  R.  Co.,  112  N.  Y.  1,  2  Keen-  180;  Rutland  &  Burlington  R.  Co. 
er's  Cas.  1581;  Hennessy  v.  Muhle-  v.  Thrall,  35  Vt.  536.  And  see 
man,  40  App.  Div.  (N.  Y.)  175,  re-   ante,  §  499. 

versing  27  Misc.  Rep.  232.     Com-  as*  McNab   v.    McNab   &   Harlin 

pare,    however.    Metropolitan   Ele-  Mfg.  Co.,  62  Hun,  18,  1  Smith's  Cas. 

vated   Ry.   Co.   v.   Manhattan  Ele-  332,  133  N.  Y.  687;  New  York,  Lake 

vated  Ry.  Co.,  11  Daly  (N.  Y.)  373,  Erie  &  W.  R.  Co.  v.  Nickols,  119 

14  Abb.  N.  C.  103.     And  see  post,  §  U.  S.  296,  2  Keener's  Cas.  1399,  2 

892(f).  Cum.    Cas.    228;     Pratt    v.    Pratt, 

881  See  post,  §  692(e),(f).  Read  &  Co.,  33  Conn.  446,  2  Keen- 
882 Post,  §  692(b).  er's  Cas.  1421,  2  Cum.  Cas.  219; 
883  Oglesby  v.  Attrill,  105  U.  S.  and  many  other  cases  cited  ante,  § 

605;  Millaudon  v.  New,  Orleans  &    571(f)  et  seq. 

CarroUton  R.  Co.,  3  Rob.  (La.)  488;        sss  See  ante,  chapters  vii.  to  xi. 
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is  expressly  conferred.  Their  authority  does  not  extend  to 
changes  in  the  character  or  organization  of  the  corporation, 
or  to  a  winding  up  of  the  corporation,  etc.,  unless  by  express 
provision,  for  such  matters  do  not  relate  to  the  ordinary  busi- 
ness of  the  corporation.*^®  A  general  provision  in  the  charter 
of  a  corporation  or  a  general  corporation  law,  that  "all  the  cor- 
porate powers  shall  be  vested  in  and  exercised  by  a  board  of 
directors,  and  such  officers  and  agents  as  said  board  shall  ap- 
point," refers  merely  to  the  ordinary  business  transactions  of 
the  corporation,  and  does  not  extend  to  other  acts  which  are 
not  ordinarily  within  the  powers  of  the  directors,  but  are  done 
or  authorized  by  the  stockholders  only, — as  the  reconstruction 
of  and  fundamental  changes  in  the  corporate  body,  increase 
of  the  capital  stock,  etc.*^^ 

(b)  Amendment  or  alteration  of  charter. — Thus,  the  directors 
or  trustees  of  a  corporation  have  no  implied  authority  to  ac- 
cept an  amendment  of  the  charter  of  the  corporation,  if  the 
amendment  fundamentally  changes  the  character  or  constitu- 
tion of  the  company,  or  if  it  confers  new  powers  or  privileges 
which  are  not  within  the  general  powers  conferred  upon  them 
by  the  charter  or  by  the  stockholders.  Such  amendments  must 
be  accepted  by  the  stockholders,  to  be  binding  upon  them.^^* 
'Not  can  the  directors  apply  to  the  legislature  for  an  enlarge- 
ment of  the  corporate  powers.®*^     The  directors  have  no  power 

886  Chicago  City  Ry.  Co.  v.  Aller-  461;  Venner  v.  Atchison,  Topeka  & 

ton,  18  Wall.  (U.  S.)  233,  1  Keen-  S.  F.  R.  Co.,  28  Fed.  581;  State  v. 

er's  Cas.  867,  1  Cum.  Cas.  752,  and  Oftedal,  72   Minn.  498;    Hope  Mu- 

other  cases  in  the  notes  following,  tual  Fire  Ins.  Co.  v.  Beckmann,  47 

8ST  Chicago  City  Ry.  Co.  v.  Aller-  Mo.  93.     And  see  ante,  §  57(e),  p. 

ton,  18  Wall.  (U.  S.)  233,  1  Keen-  170. 

er's    Cas.    867,    1    Cum.    Cas.    752.  But   their   unauthorized    accept- 

See,  also,  Baker's  Appeal,  109  Pa.  ance  of  an  amendment  may  be  rati- 

St.  461.  iied  or  acquiesced  in  by  the  stock- 

888  Marlborough     Mfg.      Co.     v.  holders.     Venner  v.  Atchison,  To- 

Smith,  2  Conn.  579;  Com.  v.  CuUen,  peka  &  S.  F.  R.  Co.,  28  Fed.  581; 

13   Pa.  St.  133,  53  Am.  Dec.   450;  post,  §  715. 

Chicago  City  Ry.  Co.  v.  Allerton,  As  to  the  power  of  a  majority  of 

IS   Wall.    (U.    S.)    233;    Brown   v.  the  stockholders  to  bind  the  minor- 

Pairmount  Gold  &   Silver  Mining  ity  by  acceptance  of  an  act  amend- 

Co.,  10  Phila.  (Pa.)  32;  Kidman  v.  ing  the  charter,  see  ante,  §  631. 

Bowman,  58  111.  444,  11  Am.  Rep.  889  Marlborough     Mfg.     Co.     v. 

90;    Baker's   Appeal,   109   Pa.    St.  Smith,  2  Conn.  579. 
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to  accept  an  act  amending  the  charter  so  as  to  authorize  cumu- 
lative voting ;  and  such  power  is  not  included  in  a  grant  in  the 
charter  of  "all  the  authority,  powers  and  privileges  necessary 
and  proper  for  the  management  of  the  affairs"  of  the  corpo- 
ration.®®" 

The  directors  or  trustees,  however,  have  authority  to  accept 
an  amendatory  act  which  does  not  change  the  character  or  con- 
stitution of  the  company,  but  merely  authorizes  the  corporation 
to  exercise  additional  powers  in  furtherance  of  the  objects  of 
the  corporation,  and  which  would  be  within  the  general  pow- 
ers of  the  directors  or  trustees  if  they  had  been  conferred  by 
the  charter.  Thus,  it  has  been  held  that,  where  the  directors 
of  a  railroad  company  are  authorized  to  purchase  land  and 
locate  and  erect  stations,  they  may  accept  an  act  amending  the 
charter  so  as  to  allow  it  to  acquire  land  for  a  station  by  ex- 
ercise of  the  power  of  eminent  domain.*®^  And  the  directors 
or  trustees  of  a  corporation  have  authority  generally  to  accept 
amendments  of  the  charter,  where  they,  and  not  the  stockhold- 
ers or  members,  are  expressly  vested  with  the  entire  govern- 
ment of  the  corporation,  and  not  merely  with  the  transaction 
of  its  business.®*^ 

Of  course,  the  board  of  directors,  even  when  authorized  to 
accept  an  amendment  of  the  charter  of  the  corporation,  must 
act  in  good  faith,  and  with  a  view  to  promoting  the  general 
good  of  the  corporation.  If  they  act  in  bad  faith,  their  action 
may  be  repudiated  by  the  stockholders:*®* 

(c)  Increase  or  reduction  of  capital  stock. — The  board  of  di- 
rectors or  trustees. have  no  authority  to  increase  or  reduce  the 
capital  stock  of  the  corporation  under  a  charter  or  statutory 

800  Baker's  Appeal,   109   Pa.   St.  (Pa.)  508;  Dayton  &  Cincinnati  R. 

461.  Co.  V.  Hatch,  1  Disn.  (Ohio)  84. 

Where  there  are  different  classes 

891  Eastern  R.  Co.  v.  Boston  &  In  a  corporation,  alterations  of  its 
Maine  Railroad,  111  Mass.  125,  15  charter  must  be  consented  to  by  a 
Am.  Rep.  13.  See  ante,  §  170(e),  majority  of  each  class.  In  re  St. 
p.  170.  Mary's  Church,  7  Serg.  &  R.  (Pa.) 

517. 

892  Com.  V.  Trustees  of  Roman  893  Illinois  River  R  Co.  v.  Zim- 
Catholic    Society,    6    Serg.    &    R.   mer,  20  111.  654. 
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provision  authorizing  an  increase  or  reduction,  unless  the  au- 
thority to  do  so  is  expressly  conferred  upon  them  by  the  chap- 
ter or  statute,  or  by  the  stockholders.  Unless  the  authority  is 
thus  conferred  upon  the  directors  or  trustees,  a  change  in  the 
amount  of  the  capital  stock  is  a  change  in  the  internal  or- 
ganization of  the  corporation,  which  must  be  consented  to  by 
the  stockholders.^®*  Such  authority,  however,  may  be  ex- 
pressly conferred  upon  the  directors  or  trustees  by  the  stock- 
holders or  by  the  charter  of  the  corporation  or  enabling  act;®®^ 
and  if  they  act  without  authority,  their  action  may  be  rat- 
ified by  the  stockholders,  and  thereby  rendered  valid.*®*  In 
all  cases,  of  course,  the  power  must  be  conferred  upon  the  cor- 
poration by  the  legislature,  for,  without  authority  from  the 
legislature,  the  capital  stock  of  a  corporation  cannot  be  in- 
creased or  reduced  even  by  the  stockholders.*®'^ 

(d)  Reorganization,  reincorporation,  and  consolidation. — The 
directors  of  a  corporation  have  no  implied  authority  to  bind 
the  members  or  stockholders  by  proceedings  to  reincorporate 
or  reorganize  under  a  statute,  unless  authorized  by  them;  but 
such  authority  may  be  expressly  conferred,  or  proceedings  taken 
without  authority  may  be  ratified.*®* 

ISTor  is  the  consolidation  of  a  corporation  with  another  within 
the  implied  powers  of  the  directors  or  trustees,  even  when  con- 
solidation is  authorized  by  the  charter  or  a  general  law.*®®     As 

884  Chicago  City  Ry.  Co.  v.  Aller-  ton  Mill  Co.  v.  Mlms,  103  Tenn. 

ton,  18  Wall.  (U.  S.)  233,  1  Keen-  465.    See  ante,  §  407(f). 

er's  Cas.  867;  Payson  v.  Stoever,  2  »a,  c„  a„n,„,i„„.j   „    «i     4.*    «- 

Dill.  427,  Fed.  Cas.  No.  10,863;  Eid-  '"'^^t-,    ^^^"^^^""^  v.  Olcott,  9a 

man  v.  Bowman,  58  111.  444,  11  Am.  J?:,,^;^^^:   f T°\T^-,n  »°«7^S    ^ 

Rep.    90;    Percy    v.    MlUaudon,    8  ^'^^- ^^^^^f^' ^''^i^°- ^^Hl'  l^l 

Mart.  (N.  S.)  68,  3  La.  568;  Com.  l^""  ^T^i^nfc!'  ^a^'^t,.^^^'  ^^^,- 

V.  Cullen,  13  Pa.  St.  133,  53  Am.  ^    a        -.o,'^®*'    ^^^^"^  ^ase,  3 

Dec.  450;  Eastern  Plank  Road  Co.  ^'^^  -^PP-  '■'^'- 

V.  Vaughan,   14  N.  Y.   546;    Hum-  896  Post,  §  715. 

boldt  Driving  Park  Ass'n  v.   Ste-  ,„  ..^   ..   ..„    .„ 

vens,  34  Neb.  528.  33  Am.  St.  Rep.  '''Ante,  §§  407,  411. 

654;   McNulta  v.  Com  Belt  Bank,  s»8  State  v.  Steele,  37  Minn.  428. 

164  111.  427,  56  Am.  St.  Rep.  203;  See  ante,  p.  970. 

Pinley    Shoe    &    Leather    Co..  v.  8«8  Blatchford  v.  Ross,  54  Barb. 

Kurtz,  34  Mich.  89;  Newport  Cot-  (N.  Y.)  42,  37  How.  Pr.  110. 
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we  have  seen,  consolidation  is  not  within  the  powers  of  a  cor- 
poration at  all  unless  authorized  by  the  legislature.*"** 

(e)  Dissolution  or  winding  up  of  corporation. — The  directors 
have  no  authority  to  dispose  of  all  the  property  of  the  corpo- 
ration, and  wind  up  its  affairs,  or  to  surrender  its  charter  or 
otherwise  dissolve  it,  unless  such  authority  is  expressly  con- 
ferred upon  them  by  the  charter  or  general  law,  or  by  the  stock- 
holders.®"* Such  acts  are  clearly  beyond  the  ordinary  business 
of  the  corporation.  Such  power,  however,  may  be  expressly 
conferred  upon  the  directors  by  the  charter  or  statute,  or  by 
the  stockholders  when  they  have  the  power  themselves.®"^ 

(f)  Sale  or  lease  of  entire  property. — The  directors  of  a  cor- 
poration have  no  power  to  sell  out  all  the  property  of  the  cor- 
poration, without  the  consent  of  the  stockholders,  unless  it  is 
necessary  to  do  so  in  order  to  pay  its  debts.®"^  "All  the  author- 
ities in  this  state,"  said  the  New  York  court  of  appeals,  "are 
uniform  in  holding  that  the  trustees  of  a  corporation  cannot 
so  dispose  of  its  property  as  to  virtually  end  its  existence  and 
prevent  it  from  carrying  on  the  business  for  which  it  was 
incorporated.  "*  "* 

The  directors,  however,  have  the  power,  as  the  managers  of 
a  corporation,  to  sell  all  its  assets,  if  necessary,  in  order  to  pay 
its  debts.""^     As  we  have  seen,  they  may,  without  the  consent 

800  Ante,  §  347  et  seq.  Co.  v.  Kittredge,  5  Sawy.  44,  Fed. 

901  Ernest   v.   Nicholls,    6   H.   U  ^^f"  S°'  ^V"^'  t.t-  i,  n      a   xj    x 

Cas.  401;   Bank  Commissioners  v.  ^°°'?™^!,^   \  Nicholls,    6   H    L. 

Bank  of  Brest,  1  Harr.  Ch.  (Mich.)  ^''%J'^^\  ^^°P'«  7'  ^^^^^t^^r 

106;  Ward  v.  Sea  Ins.  Co.,  7  Paige  Y-  269    1  Keener's  Cas    630;   Con- 

(N.    Y.)    294;    Lake    Ontario   Nat.  fX^^  ^0^%^°"^^^  ^°- \^: 

Bank  V.  Onondaga  County  Bank,  7  l^^J^\^-  *»?,=  ^°"f  ^^^  "^  ^°'*°" 

Hun  (N.  Y.)   549;   Abbot  v.  Amer-  1.,^°"**^?^  ^°T  >'^?*^t^°Pf.  ,^ 

ican  Hard  Rubber  Co.,  33  Barb.  (N.  I'/^'  Mining  Co.,   21   Mont    544; 

Y.)    578;    Lucas    Market    Savings  f  1*°"?^^^^^^   ^°-   \r°Z^^^',ll 

Bank  V.  Goldsoll,  8  Mo.  App.  596;  ^        "7     59    Am.    St.    Rep     105 

Balliet  V.  Brown,  103  Pa.  St.  546  ^T?J'  ^/^i^^^®  ^l^'^fh^n',^ 

Rollins  V.  Clay,  33  Me.  132;  Jones  ^^t.^^'   ^'"^^^fJ'^^'  ^i^.O^J^'v 

V.  Bank  of  Leadville,  10  Coio.  464;  ,«o°*,^^°?'|,^-  ^^"%'''^'  f*  ^-  ^■ 

Smith  V.  Smith,  3  Desaus.  (S.  C.  ^^^' A^/'i  ^^^'^^C^.  ^^^-  f\      ^ 
557.     And  see  ante,  §  160(b)  oo^  McElroy  v.  Minnesota  Perch- 

^  ^  eron  Horse  Co.,  96  Wis.  317.    See 

802  Wallamet  Falls  Canal  &  Lock  ante,  §§  157,  160(a). 


§  692h  MANAGEMENT  OP  CORPORATIONS.  2107 

of  the  stockholders,  execute  or  authorize  an  assignment  for  the 
benefit  of  creditors.®**® 

The  directors  of  a  corporation  cannot  lease  the  entire  prop- 
erty of  the  corporation  when  the  exigencies  of  the  business  do 
not  require  such  a  step,  and  the  lease  is  not  expressly  author- 
ized by  the  charter  or  articles  of  association.*"''  But  such  a 
lease  is  within  the  powers  of  the  directors  if  it  is  authorized 
by  the  charter  or  articles  of  association,  and  they  are  vested, 
as  in  New  York,  with  the  entire  management  and  control  of 
the  corporation.®"* 

(g)  Mortgages  and  pledgcD  cf  property. — The  board  of  direct- 
ors of  a  corporation,  as  its  managing  officers,  have  the  power 
to  mortgage  and  pledge  the  real  and  personal  property  of  the 
corporation  to  secure  any  debt  which  they  may  lawfully  con- 
tract,®"® unless,  as  in  some  jurisdictions,  the  consent  or  a  vote 
of  the  stockholders  is  expressly  required  by  the  charter  or  gen- 
eral law.®^°  It  has  been  held,  however,  that  the  directors  have 
no  power  to  pledge  future  earnings,  unless  expressly  author- 
ized by  the  stockholders.®-'-' 

(h)  Making,  altering,  and  repealing  by-laws. — The  power  to 
make,  alter,  or  repeal  by-laws  is  sometimes  expressly  vested  in 
the  directors  or  trustees.®^  ^  They  have  no  such  power,  how- 
ever, unless  it  is  expressly  conferred  upon  them,  but  the  power  is 
vested  in  the  stockholders.®^^  This  question  has  been  else- 
where considered.®^* 

906  Ante,  §  691(c),  note  872,  and       909  Ante,  §  691(c),  qote  870.    And 
cases  there  cited.  see  ante,  §  154. 

907  Ante   5  160(d)  9io  Post,  §  696. 
Dii-tctor's^f  a  railroad  company   g^^"  ^'"^"^  ^-  ^'^^^°'^'  103  Iowa, 


have  no  authority,  unless  it  is  ex- 


912  Heintzelman  v.  Druids'  Relief 


pressly  conferred,  to  lease  the  road  >„„,„     ,o    i\/r,-^«     iqo  .    a+ °    „„  ' 

to  another  company  for  999  years.  ^|^^3„^^\g^VTt   (V^')  819  98  Am" 

Metropolitan  Elevated  Ry.   Co.   v.  n^^'^i'q'i'  '^^  ^^^^-  ^  ^^■'  '^^^^  ^^  ^™- 
Manhattan    Elevated    Ry.    Co.,    11       „;  ^1  „      ■  ^     ^  ^    r, 

Daly  (N.  Y.)  373,  14  Abb:  N.  C.  103.  ^  "".^^s^//'^  I\^.^^"'''\^^\  ^f : 

No.   13,868;    Albers   v.   Merchants 

90S  Beveridge  v.  New  York  Ele-  Exchange  of  St.  Louis,  39  Mo.  App. 

vated  R.  Co.,  112  N.  Y.  1,  2  Keen-  583;   Watson  v.  Sidney  F.  Woody 

er's  Cas.  1581;  Hennessy  V.  Muhle-  Printing    Co.,    56    Mo.    App.    145; 

man,  40  App.  Div.  (N.  Y.)  175,  re-  United  Fire  Ass'n  v.  Benseman,  4 

versing   27    Misc.    Rep.    232.     See  WIdy.  Notes  Cas.  (Pa.)  1. 

ante,  §  160(d).  oi*  Ante,  §§  640,  641. 
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(i)  Belease  of  subscribers. — Tke  directors  of  a  corporation  or- 
dinarily have  no  authority  to  release  stockholders  from  liability 
on  their  subscriptions  otherwise  than  in  pursuance  of  a  bona 
fide  compromise,  or  for  a  sufficient  consideration.®^^  But  they 
may  compromise  with  subscribers,  as  with  other  debtors,  and 
may  release  a  subscriber  where  there  is  a  sufficient  considera- 
tion, so  that  there  is  no  fraud  or  wrong  as  against  creditors  or 
other  stockholders.^-'* 

.(j)  Waiver  by  directors  of  fraud  upon  stockholders. — ^When  a 
fraud  is  practiced  upon  the  stockholders  of  a  corporation  by 
the  promoters,  it  may  be  waived  by  the  stockholders,  but  not  by 
the  directors.  Knowledge  of  the  fraud  upon  the  part  of  the 
directors  is  not  knowledge  on  the  part  of  the  stockholders,  and 
the  fraud  cannot  be  ratified  or  waived  by  the  directors  so  as 
to  bind  either  the  corporation  or  the  stockholders.*-'^ 

§  693.    Excess  of  corporate  powers. 

Of  course,  the  directors  of  a  corporation  have  no  auAorify 
to  make  or  authorize  contracts  or  do  other  acts  which  are  be- 
yond the  po-vrers  conferred  upon  the  corporation  by  its  char- 
ter. Nor  can  they  be  given  such  authority  by  consent  of  the 
stockholders.  If  they  do  or  attempt  to  do  uUra  vires  acts,  a 
dissenting  stockholder  may  sue  in  a  proper  case  to  enjoin  them 
or  set  their  action  aside,®^*  or  they  may  render  themselves  liable 
to  the  corporation  for  mismanagement.®^®     It  does  not  folkw, 

915  In  re  Esparto  Trading  Co.,  12    ment  Co.  (Ky.)  56  S.  W.  163.    And 
Ch.  Div.  191;  In  re  London  &  Pro-   see  ante,  §  476. 
vincial  Consolidated  Coal  Co.,  5  Ch.       aie  Trevor  v.  Wliit-worth,  12  App. 
Div.  525;    Spaekman  v.  Evans,  L.    Cas.   409,    1   Keener's   Cas.   694,  2 
R.  3  H.  L.  171;  Sa-wyer  v.  Hoag,  17    Smith's  Cas.  977,  1  Cum.  Cas.  384; 
Wall,  (U.  S.)  620,  2  Keener's  Cas.    Ne-w  Albany  v.  Burke,  11  Wall.  (U. 
1873,   2   Smith's  Cas.   812,   1  Cum.    S.)  96;  Whitaker  v.  Grummond,  68 
Cas.  818;  Bedford  R.  Co.  v.  Bowser,    Mich.  249;  Good-win  v.  McGehee,  15 
48  Pa,  St.  29 ;  Tuckerman  v.  Brown,    Ala.  232 ;  Nettles  v.  Marco,  33  S.  C. 
33    N.   Y.   297,    88   Am.   Dec.    386;    47.     See  ante,  §  476. 
Hughes  v.  Antietam  Mfg.  Co.,  34       sn  Burbank  v.  Denois,  101  Cal. 
Md.  316;  Rider  v.  Morrison,  54  Md.    90;  Simons  v.  Vulcan  Oil  &  Mining 
429 ;  La  Payette  County  Monument   Co.,  61  Pa.  St.  221. 
Corp.  V.  Ryland,  80  Wis.  29;  Gath-       "s  Pickering   v.    Stephenson,   L. 
right  V.  Oil  City  Land  &  Improve-   R.  14  Eq.  322.     See  ante,  §§  539,541. 

wo  Post,  §  746  et  seq. 
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however,  that  a  corporation  can  incur  no  liabiKty  on  idtra  vires 
contracts  entered  into  or  authorized  by  the  board  of  directors. 
If  the  directors  enter  into  or  authorize  ultra  vires  contracts, 
their  act  is  the  act  of  the  corporation,  and  under  some  circum- 
stances, as  we  have  seen,  the  defense  of  ultra  vires  cannot  be 
set  up  to  escape  liability.®^"  In  like  manner,  if  the  directors 
engage  in  an  ultra  vires  business  or  transaction,  the  corpora- 
tion, in  most  jurisdictions,  cannot  set  up  its  want  of  power 
to  engage  in  the  business  or  transaction  to  escape  liability  for 
torts  committed.®^-'  As  we  shall  see  in  a  subsequent  section, 
however,  if  the  directors,  without  the  consent  of  the  stockhold- 
ers, engage  in  ultra  vires  transactions,  they  will  be  liable  to 
the  corporation  for  any  loss  which  it  may  sustain  by  reason 
thereof.®^^ 

§  694.     Control  of  directors  or  trustees  by  stockholders  or  mem- 
bers. 

The  entire  government  and  control  of  a  corporation  is  some- 
times vested  by  the  charter,  not  in  the  stockholders  or  mem- 
bers, but  in  a  board  of  directors  and  trustees,  and,  in  such  a 
case,  their  action  in  regard  to  the  affairs  of  the  corporation  is 
controlling  and  exclusive.  The  stockholders  or  members  can- 
not act,  nor  can  they  control  the  directors  or  trustees  in  the 
exercise  of  the  judgment  vested  in  them  by  the  charter.*^^ 

The  directors,  however,  cannot  repudiate  any  act  done  by 
authority  of  the  stockholders,  if  it  is  an  act  which  it  is  within 
the  power  of  the  stockholders  to  authorize;®^*  nor  do  an  act 
against  the  protest  of  the  stockholders,  where  they  are  not  given 
the  control  of  the  corporation  as  against  the  stockholders.®^^ 

820  Ante,  I  211  et  seq.  eery  Co.,  80  Fed.   70;    Oregonian 

821  Ante,  §  240.  Ry.  Co.  v.  Oregon  Railway  &  Nav- 

922  Post,  §  746  et  seq.  Igation    Co.,    23    Fed.    232;    Union 

923  McCullough  V.  Moss,  5  Denio  Gold  Mining  Co.  v.  Rocky  Moun- 
(N.  Y.)  567;  Conro  v.  Port  Henry   tain  Nat.  Bank,  2  Colo.  565.    And 

Iron  Co.,  12  Barb.  (N.  Y.)  27;  Wal-  see  ante,  §  627(b). 

lamet  Falls  Canal  &  Lock  Co.  v.  „„,  „    ...        _.  „    ,„     „      _,„ 

Kittridge,  5  Sawy.  44,  Fed.  Cas.  No.  ,  '"„S™th  v.  Wells  Mfg.  Co.,  148 

17,105;  Com.  v.  Trustees  of  Roman  ^°°-  ^'^''■ 

Catholic    Society,    6    Serg.    &    R.  925  Cass  v.   Manchester  Iron   & 

(Pa.)  508;  Hunt  v.  American  Gro-  Steel  Co.,  9  Fed.  640. 
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5  695.    Ratification  by  stockholders  of  nnantliorized  acts — ^Dele- 
gation of  powers  by  directors. 

As  we  shall  see  in  another  place,  if  the  directors  of  a  cor- 
poration enter  into  contracts  or  do  other  acts  which  are  beyond 
the  powers  conferred  upon  them  by  the  6harter  or  by  the 
stockholders,  but  within  the  powers  conferred  upon  the  corpo- 
ration, their  action  may  be  ratified  by  the  stockholders,  ex- 
pressly or  impliedly,  and  thus  be  rendered  binding.®^* 

-The  extent  to  which  the  directors  or  trustees  of  a  corpora- 
tion may  delegate  the  powers  conferred  upon  them  is  shown 
in  a  subsequent  section.®^'' 

S  696.    Requirement  of  assent  of  stockholders. 

Sometimes,  for  the  better  protection  of  the  stockholders,  their 
assent,  or  the  assent  of  a  certain  proportion  of  them,  is  expressly 
required  by  the  charter  or  general  law  to  validate  acts  by  the 
directors  or  trustees,  which,  except  for  such  requirement,  would 
fall  properly  within  their  powers.  Thus,  the  statutes  some- 
times require  that  mortgages  by  a  corporation  must  receive 
the  assent,  or  the  written  assent,  of  the  holders  of  a  majority 
of  the  stock,  or  of  two-thirds  of  the  stock,  and  in  such  a  case, 
as  against  stockholders  who  may  object,  the  directors  or  trustees 
cannot  mortgage  the  property  of  the  corporation  without  such 
assent  of  the  stockholders,  in  substantial  compliance  with  the 
provisions  of  the  statute.®^^     In  some  states,  the  statutes  pro- 

826  Post,  §  714  et  seq.  ers'  Nat.  Bank,  122  N.  T.  177;  The 

927  Post,  §  732.  Lyceum  v.  Ellis,  25  Jones  &  S.  (N. 

928  See  Forbes  v.  San  Rafael  Y.)  532 ;  McComb  v.  Barcelona 
Turnpike  Co.,  50  Cal.  340;  Parker  Apartment  Ass'n,  56  Hun,  644,  134 
V.  Carolina  Savings  Bank,  53  S.  C.  N.  Y.  598 ;  Everson  v.  Eddy,  59  Hun 
583,  69  Am.  St.  Rep.  888;  The  Al-  (N.  Y.)  620;  Beebe  v.  Richmond 
lianca,  38  U.  S.  App.  563,  19  C.  C.  Light,  Heat  &  Power  Co.,  13  Misc. 
A.  528,  73  Fed.  452  (under  the  New  Rep.  (N.  Y.)  737;  Thomas  v.  Cit- 
York  statute);  Greenpoint  Sugar  izens'  Horse  Ry.  Co.,  104  111.  462; 
Co.  V.  Whitin,  69  N.  Y.  328 ;  Vail  Southern  Building  &  Loan  Ass'n  v. 
V.  Hamilton,  85  N.  Y.  453;  Roches-  Casa  Grande  Stable  Co.  (Ala.)  29 
ter  Savings  Bank  v.  Averell,  96  N.  So.  654. 

Y.  467;  Lord  v.  Yonkers  Fuel  Gas  The  New  York  statute  requiring 

Co.,    99    N.    Y.    547;    Davidson    v.  the  written  assent  of  the  holders 

Westchester  Gaslight  Co.,  99  N.  Y.  of   two-thirds   of   the   stock  to  a 

558;  Welch  v.  Importers'  &  Trad-  mortgage,  repealing  a  former  stat- 
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vide  that  the  stock  and  bonded  indebtedness  of  corporations 
shall  not  be  increased  except  in  pursuance  of  general  laws,  nor 
without  the  consent  of  the  holders  of  a  certain  proportion  of 
the  stock.^^®  And  sometimes,  by  express  statutory  provision, 
the  alienation  or  sale  of  lands  of  corporations,  or  a  particular 
class  of  corporations,  must  be  assented  to  by  the  stockholders, 
or  a  certain  proportion  of  them.^*" 

A  statute  requiring  the  written  assent  of  the  stockholders 
owning  at  least  two-thirds  of  the  capital  stock  to  a  mortgage  or 
other  act  means  two-thirds  of  the  stock  which  has  been  actu- 
ally issued.*^^  Persons  who  have  made  no  payment  on  their 
subscriptions,  but  who  are  officers,  and  persons  who  have  made 


ute  which  impliedly  authorized  a 
corporation  to  mortgage  its  prop- 
erty, but  declaring  that  the  repeal 
shall  not  affect  or  impair  any  right 
acquired  under  any  statute  re- 
pealed, does  not  require  assent  of 
stockholders  to  a  mortgage  exe- 
cuted m  pursuance  of  a  valid  con- 
tract therefor  made  before  enact- 
ment of  the  statute.  The  Allianca, 
68  Fed.  781,  73  Fed.  452,  38  U.  S. 
App.  563,  19  C.  C.  A.  528. 

Under  a  statute  authorizing  cor- 
porations to  mortgage  their  prop- 
erty with  the  written  assent  of  the 
stockholders  owning  at  least  two- 
thirds  of  the  stock,  a  mortgage  is 
not  invalid  because  there  are  only 
two  stockholders,  if  they  assent. 
Welch  V.  Importers'  &  Traders' 
Nat.  Bank,  122  N.  Y.  177. 

Where  it  was  part  of  the  ar- 
rangement under  which  land  was 
conveyed  to  a  corporation  that  it 
should  give  two  mortgages  to  se- 
cure future  advances  for  improve- 
ments thereon,  and  the  deed  and 
mortgages  were  executed  and  de- 
livered at  the  same  time,  it  was 
held  that  the  mortgages  were  not 
within  a  statute  requiring  the  writ- 
ten assent  of  stockholders  before 
execution  of  a  mortgage  by  cor- 
poration. McComb  V.  Barcelona 
Apartment  Ass'n,  56  Hun,  644,  134 
N.  Y.  598. 

A  mortgage  made  by  a  corpora- 


tion, and  approved  by  all  the  di- 
rectors at  a  directors'  meeting, 
without  any  approval  at  a  stock- 
holders' meeting,  is  valid,  where  all 
the  stock  is  owned  by  the  direct- 
ors, although  a  statute  requires  the 
assent  of  two-thirds  of  the  stock- 
holders to  be  expressed  at  a  stock- 
holders' meeting.  Thomas  v.  Cit- 
izens' Horse  Ry.  Co.,  104  111.  462. 

Under  a  statute  (Rev.  St.  D.  C.  § 
554)  providing  that  a  corporation 
should  not  mortgage  its  property, 
"or  give  any  lien  thereon,  except 
in  pursuance  of  a  vote  of  the 
stockholders,"  it  was  held  that  a 
corporation  could  not  assign  all  its 
assets  for  the  benefit  of  creditors 
without  a  vote  of  the  stockholders. 
Meloy  V.  Central  Nat.  Bank,  18  D. 
C.  69. 

But  in  South  Carolina,  it  has 
been  held  that  a  statutory  require- 
ment of  a  vote  of  the  stockholders 
to  authorize  a  mortgage  of  the  cor- 
porate property  does  not  apply  to 
an  assignment  for  the  benefit  of 
creditors.  Parker  v.  Carolina  Sav- 
ings Bank,  53  S.  C.  583,  69  Am. 
St.  Rep.  888. 

929  Nelson  v.  Hubbard,  96  Ala. 
238;  Smith  v.  Ferries  &  Cliff 
House  Ry.  Co.  (Cal.)  51  Pac.  710. 

930  See  Marquette,  Houghton  & 
O.  R.  Co.  V.  Atkinson,  44  Mich.  166. 

931  The  Lyceum  v.  Ellis,  25  Jones 
&  S.  (N.  Y.)  532. 
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substantial  paymente  either  in  cash  or  property  or  work,  are 
stockholders  for  the  purpose  of  giving  assent,  alUiough  no  cer- 
tificates have  heen  issued  to  them.'**  Where  the  assent  of  the 
holder  of  certain  stock  is  necessary,  and  the  stock  is  registered 
on  the  books  in  the  name  of  a  pledgee,  his  assent  is  required.*** 
The  assent  of  particular  stockholders  to  a  mortgage  is  not  to 
be  excluded  from  consideration  because  they  are  secured  there- 
by, where  the  indebtedness  of  the  corporation  to  them  is  valid 
and  binding,  and  there  is  no  bad  faith.***  When  the  assent  of 
the  holders  of  a  certain  proportion  of  the  stock  of  a  corpora- 
tion is  required  for  the  validity  of  a  contract,  mortgage,  or 
other  corporate  act,  the  assent  of  the  corporation  in  behalf  of 
shares  owned  by  it,  or  of  a  person  holding  shares  in  trust  for 
it,  or  its  pledgee,  cannot  be  considered.®*^ 

Any  instrument  is  sufficient  to  constitute  the  written  assent 
of  the  holders  of  two-thirds  of  the  stock  to  a  mortgage,  as  re- 
quired by  statute,  if  it  contains  reasonable  evidence  of  such 
assent,  and  identifies  the  mortgage,  although  the  amount  of 
the  mortgage  may  not  be  specified.®*®  A  resolution  passed  at 
a  stockholders'  meeting  by  vote  of  stockholders  owning  two- 
thirds  of  the  stock,  entered  on  the  minutes,  and  attested  by  the 
secretary,  authorizing  the  execution  of  a  mortgage,  is  a  "writ- 
ten assent,"  within  the  meaning  of  the  statute.®'^ 

The  assent  of  the  stockholders  must  be  as  broad  as  the  mort- 
gage. Where  a  statute  authorizes  a  corporation  to  mortgage 
its  property,  real  and  personal,  and  another  authorizes  it  to 
mortgage  its  franchises,  both  statutes,  however,  requiring  writ- 
ten assent  of  stockholders,  a  mortgage  on  the  property  and 

932McCoinb  V.  Barcelona  Apart-  Hun,  587,  133  N.  Y.  678;  Welch  v. 

ment  Asa'n,  56  Hun,  644,  134  N.  Y.  Importers'  &  Traders'  Nat.  Bank, 

598.    See,  also,  Purdom  v.  Ontario  122  N.  Y.  177. 

Loan   &   Debenture   Co.,   22   Ont.  035  Vall  v.  Hamilton,  85  N.  Y.  453. 

(Can.)   597.  nso  Greenpoint  Sugar  Co.  v.  Kings 

A  certificate  Is  not  necessary  to  County  Mfg.  Co.,  7  Hun  (N.  Y.) 

make  one  a  stockholder.    Ante,  §  44;  Greenpoint  Sugar  Co.  v.  Whit- 

378(b).  in,  69  N.  Y.  328. 

98a  Vail   V.   Hamilton,    85   N.   Y.  »37  Beebe    v.    Richmond    Light, 

453.  Heat  &  Power  Co.,  13  Misc.  Rep. 

»»*  Rittenhouse     v.     Winch,     57  (N.  Y.)  737,  3  App.  Div.  334. 
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franchises  is  invalid  as  to  the  franchises  where  the  assent  of 
stockholders  to  the  mortgage  does  not  include  the  franchises.®'*''* 

When  the  statute  requires  written  assent  of  the  stockhold- 
ers as  a  condition  precedent  to  or  "before"  the  execution  of  a 
mortgage  on  the  property  of  the  corporation,  it  is  sufficient  if 
the  written  assent  be  given  and  filed  at  the  same  time  as  the 
mortgage  f^^  and  even  when  the  assent  is  not  given  until  after 
the  execution  of  the  mortgage,  the  mortgage  will  be  valid  if 
there  are  no  intervening  rights,  or  as  against  purchasers  with 
notice.®*" 

In  most  of  the  states  in  which  the  question  has  arisen,  if 
not  in  all,  statutes  requiring  the  written  assent  of  stockholders 
to  a  mortgage,  or  other  act,  or  their  assent  at  a  general  meet- 
ing,, are  construed  as  intended  for  their  protection  and  benefit 
only,  and  it  has  been  held  that  they  only  can  attack  the  mort- 
gage for  want  of  such  assent;  that,  if  they  acquiesce,  neither 
creditors  of  the  corporation  nor  the  corporation  itself  can  com- 
plain.®*^ Since  such  statutes  are  intended  merely  for  the  pro- 
tection and  benefit  of  stockholders,  they  may  waive  insijffi- 

»38  Lord  V.  Yonkers  Fuel  Gas  Co.,  Everson  v.  Eddy,  59  Hun,  620,  12  N. 
99  N.  Y.  547.  Y.  Snpp.  872. 

Written  assent  of  the  stockhold-  "*"  Rochester  Savings  Bank  v. 
ers  that  the  real  and  personal  prop-  Averell,  96  N.  Y.  467. 
erty  of  the  corporation  "ma.y  be  **^  Antietam  Paper  Co.  v.  Chron- 
mortgaged"  is  "broad  enough  to  ide  Publishing  Co.,  115  N.  C.  143; 
warrant  cancellation  of  a  mort-  Barrett  v.  Pollak  Co.,  108  Ala.  390; 
gage  on  some  of  its  chattels,  and  Alabama  Iron  &  Steel  Co.  v.  Mc- 
the  substitution  of  another  mort-  Keever,  112  Ala.  134;  Hervey  v. 
gage  on  other  chattels.  Star  Co.  Illinois  Midland  Ry.  Co.,  28  Fed. 
V.  Andrews,  26  Jones  &  S.  (N.  Y.)  169;  Coe  v.  East  &  West  Railroad 
Igg  Co.  of  Alabama,  52  Fed.  531;  Boyce 

A  vote  of  the  stockholders  au-  ?i  ^^fX^  ?^^,9°^l  Co  37  W  Va. 
thorizing  the  directors  to  mortgage  ^F'  ^,®  r^  \  Richmond  Liglit  & 
'•any  or  all  of  the  rights,  estate,  PT^"^  ^°'  ^  ^^^-  ^^-  ^^-  ^'^ 
property,   and   franchises"   of   the       ™,  „   „,„,,,+„„„     f  ,. 

corporation  gives  power  to  mort-   ^  J*^^,  ''rftt  t  In  corporation 

gage  land  of  which  the  corporation  '^^'^^"^  ^"^P*^  ^he  validity  of  a 
has  purchased  the  fee  since  the  mortgage  given  by  it  to  secure 
vote,  but  in  which  they  had  a  1?°°^  , T'?!^'^'  ^^^"^^^  ^°tice  to 
leasehold  interest  with  an  option  *\«.  l*°f  ^"'"^f  ^  °^*  meeting,  at 
to  purchase  the  fee.  Evans  v.  Bos-  Z  \  ,  ''°''^^'"^  °i  ^  majority  of 
ton  Heating  Co.,  157  Mass.  37.  *^^  ^^°''^  consented  to  the  mort- 
gage, was  not  given  as  required 

»39  Welch  V.  Importers'  &  Trad-  by  statute.  Andersoij  v.  Bullock 
ers'   Nat.    Bank,    122    N.    Y.    177;    County  Bank,  122  Ala.  275. 
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ciency  of  a  notice  of  a  meeting  called  to  authorize  the  execu- 
tion of  a  mortgage,  or  ratify  the  action  of  the  directors  taken 
without  their  consent;^*-  and  they  may  be  estopped  by  ac- 
quiescence.®*^ 

If  a  corporation  receives  and  retains  the  consideration  for  a 
mortgage,  it  and  its  stockholders  may  be  estopped  to  set  up 
want  of  consent  of  stockholders.®** 

XII.     Powers  op  Other  Officers  and  Agents  than  the  Directors  or 

Trustees. 

§  697.  In  general. — The  officers  and  agents  of  a  corporation 
other  than  its  directors  have  such  authority  only  as  may  be  ex- 
pressly or  impliedly  conferred  upon  them  by  the  charter  or  by- 
laws, by  the  stockholders  at  corporate  meetings,  and  by  the  board 
of  directors.  When  they  are  thus  given  particular  powers,  or 
intrusted  with  particular  duties,  they  cannot  bind  the  corporation 
by  any  contracts  or  acts  beyond  the  scope  of.  their  employment. 
As  we  shall  see,  however,  a  corporation  may  be  estopped  by  cloth- 
ing an  officer  with  apparent  authority,  and  it  may  render  unau- 
thorized acts  or  contracts  binding  by  ratification. 

The  president,  treasurer,  secretary,  manager,  cashier,  and 
other  ofScers  of  a  corporation  are  merely  its  agents,  appointed 
by  the  stockholders  or  the  board  of  directors  or  trustees,  and 
vested  with  such  powers,  and  such  powers  only,  as  may  be  con- 
ferred upon  them  by  the  corporation,  subject,  of  course,  to  any 
express  charter  or  statutory  provisions.  Their  power  to  bind 
the  corporation  is  determined  by  the  extent  of  the  authority 
expressly  or  impliedly  conferred  upon  them  by  resolution  of 
the  stockholders  or  directors,  by  the  by-laws  of  the  corporation, 
or  otherwise,  and  by  application  of  the  general  principles  gov- 
erning the  relation  of  principal  and  agent.  The  general  rule 
is  that  the  officers  and  agents  of  a  corporation,  like  the  agents 

0*2  Nelson  v.  Hubbard,  96  Ala.  o"  Benbow  v.  Cook,  115  N.  C. 
238;  Benbow  v.  Cook,  115  N.  C.  324,  44  Am.  St.  Rep.  454. 
324,  44  Am.  St.  Rep.  454;  Campbell  0**  Hamilton  Trust  Co.  v.  Clemes, 
V.  Argenta  Gold  &  Silver  Mining  17  App.  Dlv.  (N.  Y.)  152;  Texas 
Co.,  51  Fed.  1;  Rochester  Savings  Western  Ry.  Co.  v.  Gentry,  69  Tex. 
Bank  V.  Avefell,  96  N.  Y.  467.  625. 
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of  a  natural  person,  have  such  authority  only  as  has  been  con- 
ferred upon  them  by  their  principal, — the  corporation;  and 
contracts  or  acts  in  excess  of  their  authority  will  not  bind  the 
corporation,  in  the  absence  of  estoppel  or  ratification.®*^ 

As  we  shall  hereafter  see,  if  a  corporation  intentionally  or 
negligently  clothes  a  particular  ofiScer  or  agent  with  apparent 
authority  to  act  for  it  in  a  particular  matter,  it  will  be  estopped 
to  deny  his  authority  as  against  persons  dealing  with  him  in 
good  faith.***  And  a  corporation  may  render  itself  liable  for 
unauthorized  acts  of  its  officers  or  agents  by  subsequently  ratify- 
ing them.®*'^  When  there  is  no  question,  however,  as  to  the 
clothing  of  an  ofiicer  or  agent  with  apparent  authority,  all  per- 
sons dealing  with  him  are  bound  to  ascertain  his  authority, 
and,  if  they  deal  with  him  without  inquiry,  they  act  at  their 
peril,  and  cannot  hold  the  corporation  liable  if  the  officer  or 
agent  with  without  authority  in  fact,  unless  they  can  establish 
an  estoppel  against  the  corporation,  or  show  a  ratification.^** 

Transfer  of  duties  as  a  transfer  of  authority. — ^When  authority 
to  do  a  particular  act  is  conferred  upon  an  officer,  and  before 

9*5  Titus  V.  Cairo  &  Pulton  R.  Iowa  Railway  &  Construction  Co., 
Co.,  37  N.  J.  Law,  98;  Stokes  v.  78  Iowa,  726',  6  L.  R.  A.  52;  Houston 
New  Jersey  Pottery  Co.,  46  N.  .T.  &  Texas  Central  R.  Co.  v.  McKln- 
Law,  237;  Millville  Traction  Co.  v.  ney,  55  Tex.  176;  Green  v.  Hugo,  81 
Goodwin,  53  N.  J.  Eq.  448 ;  Twelfth  Tex.  452,  26  Am.  St.  Rep.  824; 
Street  Market  Co.  v.  Jackson,  102  Bacon  v.  Mississippi  Ins.  Co.,  31 
Pa.  St.  269;  Moshannon  Land  &  Miss.  116;  Peirce  v.  Morse-Oliver 
Lumber  Co.  v.  Sloan,  109  Pa.  St.  Building  Co.,  94  Me.  406;  Winsted 
532;  Louisville,  Evansville  &  St.  Hosiery  Co.  v.  New  Britain  Knit- 
L.  Ry.  Co.  V.  McVay,  98  ind.  391,  49  ting  Co.,  69  Conn.  565.  And  see 
Am.  Rep.  770;  Michigan  Cent.  R.  the  other  cases  specifically  cited 
Co.  V.  Gougar,  55  111.  503;  Luse  v.  in  the  notes  following. 
Isthmus  Transit  Ry.  Co.,  6  Or.  125,  s>*<s  Post,  §  707  et  seq. 
25  Am.  Rep.  506;  Kendall  v.  Bishop,  «"  Post,  §  714  et  seq. 
76  Mich.  634;  Walworth  County  nis  Rice  v.  Peninsular  Club  of 
Bank  v.  Farmers'  Loan  &  Trust  Grand  Rapids,  52  Mich.  87;  Slat- 
Co.,  14  Wis.  325;  Holden  v.  Phelps,  tery  v.  North  End  Savings  Bank, 
135  Mass.  61;  Bi-Spool  Sewing  Ma-  175  Mass.  380;  Alexander  v.  Cauld- 
chlne  Co.  v.  Acme  Mfg.  Co.,  153  well,  83  N.  Y.  480;  Smith  v.  Co- 
Mass.  404;  Slattery  v.  North  End  operative  Dress  Ass'n,  12  Daly  (N. 
Savings  Bank,  :75  Mass.  380;  Y.)  304;  De  Bost  v.  Albert  Palmer 
First  Nat.  Bank  of  Springfield  v.  Co.,  35  Hun  (N.  Y.)  386.;  Peirce  v. 
Asheville  Furniture  &  Lumber  Co.,  Morse-Oliver  Building  Co.,  94  Me. 
116  N.  C.  827;  Rumbough  v.  South-  406;  and  many  other  cases  spe- 
ern  Improvement  Co.,  112  N.  C.  ciflcally  cited  In  the  notes  follow- 
751,  34  Am.  St.  Rep.  528;  Hardin  v.  ing. 
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the  time  for  exercise  of  the  authority  the  office  is  abolished,  and 
the  duties  of  the  office  assigned  generally  to  another  officer,  the 
latter  has  authority  to  do  the  act.'*® 

§  698.    Stockholders  or  members  as  agents. 

Stockholders  or  members  of  a  corporation,  subject  to  qualifi- 
cations elsewhere  explained,  represent  and  may  bind  the  cor- 
poration by  vote  of  the  majority  at  a  corporate  meeting,**'*  and 
acquiescence  by  all  the  stockholders  or  members  may  be  re- 
garded as  acquiescence  of  the  corporation.  And  individual 
stockholders,  like  other  persons,  may  be  expressly  or  impliedly 
authorized  by  the  majority,  or  by  the  board  of  directors,  to  act 
as  agents  of  the  corporation.  But  the  stockholders  or  mem- 
bers of  a  corporation  are  not  its  agents  in  any  sense  merely 
because  of  their  relation,  and,  acting  as  individuals,  they  have 
no  power  to  bind  it,  unless  authorized,  even  though  they  may 
own  a  majority  or  all  of  the  stock.®** 

Thus,  a  stockholder,  not  specially  authorized  to  act  as  agent, 

649  Connecticut  River  R.  Co.  v.  chants'  Ad-Sign  Co.  v.  Sterling,  124 
Williston,  16  Gray  (Mass.)  64.  Cal.  429,  71  Am.  St.  Rep.  94;  Van- 

<..!«  *„4.,    K  cofl  «+  »«„  dyke  v.  Brown,  8  N.  J.  Eq.  657: 

650  Ante,  §  626  et  seq.  Monongahela  Bridge  Co.  v.  Pitts- 
95iwheelock  v.  Moulton,  15  Vt.    burg  &  Birmingham  Traction  Co., 

519,  1  Cum.  Cas.  35;  Parker  v.  196  Pa.  St.  25;  Bristol  Bank  & 
Bethel  Hotel  Co.,  96  Tenn.  252,  1  Trust  Co.  v.  Jonesboro  Banking  & 
Smith's  Cas.  25;  Moore  &  Handley  Trust  Co.,  101  Tenn.  545;  Morelock 
Hardware  Co.  v.  Towers  Hardware  v.  Westminster  Water  Co.  (Md.)  4 
Co.,  87  Ala.  206,  13  Am.  St.  Rep.  Atl.  404;  Western  Mining  &  Mfg. 
23,  1  Smith's  Cas.  44;  Humphreys  Co.  v.  Peytona  Cannel  Coal  Co.,  8 
V.  McKissock,  140  U.  S.  304;    Sel-   W.  Va.  406. 

lers  v.  Greer,  172  III.  549;  Bouton  The  fact  that  a  city  in  which  a 
V.  McDonough  County  Supervisors,  bridge  company's  bridge  is  locat- 
84  111.  384;  Hopkins  v.  Roseclare  ed  purchases  the  entire  capital 
Lead  Co.,  72  111.  373;  Fairfield  stock  of  the  bridge  company,  and 
County  Turnpike  Co.  v.  Thorp,  13  the  stock  Is  assigned  to  it,  except 
Conn.  173,  1  Smith's  Cas.  53;  Chase  several  shares  which  are  placed 
V.  Michigan  Telephone  Co.,  121  in  the  names  of  the  officers  and  di- 
Mich.  631;  Donoghue  v.  Indiana  &  rectors  of  the  bridge  company, 
Lake  Michigan  Ry.  Co.,  87  Mich,  does  not  dissolve  the  bridge  com- 
13;  Mercantile  Nat.  Bank  v.  Par-  pany  or  vest  in  the  city  the  title 
sons,  54  Minn.  56,  40  Am.  St.  Rep.  to  its  property,  or  give  the  city 
299;  Jones  v.  Williams,  139  Mo.  1,  any  right  to  manage  and  control 
61  Am.  St.  Rep.  436;  Harris  v.  the  bridge.  Monongahela  Bridge 
Muskingum  Mfg.  Co.,  4  Blackf.  Co.  v.  Pittsburg  &  Birmingham 
(Ind.)  267,  29  Am.  Dec.  372;   Mei^   Traction  Co.,  196  Pa.  St.  25. 
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cannot  bind  the  corporation  by  contracts  made  on  its  behalf,®®^ 
or  convey  or  mortgage  its  property,®^*  or  transfer  its  good 
will,®^*  or  release  a  debt  due  to  it.®^"  And  since  a  stockholder 
is  not  the  agent  of  the  corporation  merely  because  of  his  rela- 
tion, notice  to  a  stockholder,  when  not  acting  under  authority 
as  agent,  is  not  notice  to  the  corporation.*''®  Nor  are  his  decla- 
rations or  admissions  admissible  as  evidence  against  the  cor- 
poration.*®' 

This  question  has  already  been  referred  to,  and  many  cases 
collected,  in  other  connections.*^* 

§  699.    Powers  of  special  agents. 

There  is  nothing  to  be  said  about  the  authority  of  special 
agents,  employed  by  a  corporation  for  a  particular  purpose 
only,  which  does  not  apply  equally  in  the  case  of  agency  for 
natural  persons.  Works  on  the  general  law  of  agency,  there- 
fore, must  be  consulted.  Such  an  agent  has  authority  to  make 
such  contracts  and  do  such  acts  as  are  necessary  and  usual  in 
order  to  enable  him  to  accomplish  the  purpose  for  which  he 
is  employed,*^*  but  he  cannot  bind  the  corporation  by  any  con- 
tract or  act  which  is  beyond  the  scope  of  his  employment.*®" 

052  Moore  &  Handley  Hardware  Authority  to  erect  a  building  in- 

Co.   V.   Towers   Hardware   Co.,   87  eludes  the  power  to  contract  debts 

Ala.    206,   13   Am.    St.    Rep.    23,    1  necessary  for  the  purpose,  and  to 

Smith's  Cas.  44,  and  other  cases  in  execute    notes    therefor.     Cattron 

note  951.  v.    First    Universalist    Society    of 

953  Wheelock  v.  Moulton,  15  Vt.  Manchester,  46  Iowa,  106. 

519,    1    Cum.    Cas.    35;    Parker   v.  Authority  to  employ  a  servant  or 

Bethel  Hotel  Co.,  96  Tenn.  252,  1  agent  in  the  business  of  the  cor- 

Smith's  Cas.  25;    and  other  cases  poration     includes     authority     to 

in  note  951,  and  ante,  §  6(c).  agree  on  his  compensation.    Ala- 

934  Merchants'    Ad-Slgn     Co.    v.  bama    Great    Southern    R.    Co.    v. 

Sterling,  124  Cal.  429,  71  Am.  St.  Hill,  76  Ala.  303. 

Rep.  94.  A  committee  authorized  to  em- 

955  Harris  v.  Muskingum  Mfg.  ploy  accountants  to  investigate  the 
Co.,  4  Blackf.  (Ind.)  267,  29  Am.  affairs  and  accounts  of  the  corn- 
Dec.  372.  pany-  has  authority  to  agree  as  to 

056  Post,  §  724.  their  compensation.     Star  Line  of 

05T  Post,  §  729.  Steamers  v.  Van  Vliet,   43  Mich. 

058  Ante,  §§  6,  627(c).  364. 

050  Cattron  v.  First  Universalist  An  agent  authorized  to  sell  goods 

Society  of  Manchester,    46   Iowa,  for  a  corporation,  and  to  take,  In- 

106;   Alabama  Great  Southern  R.  dorse,  and  procure  the  discount  of 

Co.  V.  Hill,  76  Ala.  303.  notes   for   goods   sold,   may   take 
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§  700.     Powers  of  managing  officers  or  agents — General  managers, 
general  agents,  and  superintendents. 

The  general  management  and  control  of  the  business  of  a 
corporation  is  ordinarily  vested  by  the  charter,  general  law, 
or  by-laws  in  the  board  of  directors  or  trustees,  but  the  board 
does  not  always  attend  to  the  details  of  the  business,  or  act 
from  day  to  day.  On  the  contrary,  the  general  management 
is  frequently  intrusted  to  subordinate  officers  and  agents,  or 
the  management  of  particular  branches  of  the  business  is  thus 
delegated.®®-'  The  officer  or  agent  to  whom  the  management 
of  the  business  is  thus  intrusted  may  be  called  the  "manager," 
"general  manager,"  "general  agent,"  "superintendent,"  etc.,  of 
he  may  be  the  "president,"  "treasurer,"  "secretary,"  etc.  But 
his  title,  while  it  may  raise  a  presumption  as  to  the  extent 
of  his  authority,  does  not  necessarily  determine  his  authority. 
The  extent  of  his  implied  authority  depends  upon  the  duties 
with  which  he  is  intrusted.  He  may  be  intrusted  with  the  en- 
tire management  and  control  of  the  business,  and  in  such  a  case 
his  authority  to  act  for  the  corporation  is  very  broad.  Or  he 
may  be  intrusted  with  the  management  of  a  particular  branch 

notes  in  renewal  of  notes  given  for  An  agent  appointed  by  a  corpora- 
goods  sold.  Marine  Bank  of  Buf-  tion  to  take  charge  of  its  interests 
falo  V.  Butler  Colliery  Co.,  52  Hun  in  a  tract  of  land  mortgaged  to  it 
(N.  Y.)  612.  has  no  authority  to  bind  it  by  the 

An  executive  committee  author-  execution  of  negotiable  notes  in  its 
ized  to  make  arrangements  with  name.  Webber  v.  Williams  Col- 
a  person  for  "securing  the  trans-  lege,  23  Pick.  (Mass.)  302. 
fer"  of  patent  rights  belonging  to  Authority  "to  make  contracts  of 
him  to  the  corporation  has  author-  sale  of  the  lands"  of  a  corporation, 
ity  to  execute  a  contract  for  the  given  by  resolution  of  the  direct- 
transfer.  Andres  v.  Fry,  113  Cal.  ors,  does  not  authorize  the  agent 
124.  to  convey  land  as  attorney  in  fact 

An  agent  authorized  to  make  the  of  the  corporation.    Green  v.  Hugo, 

best  arrangement  possible  for  the  81  Tex.  452,  26  Am.  St.  Rep.  824. 

purchase  of  certain  property  for  An  agent  of  a  railroad  company, 

the  corporation  can  make  a  con-  authorized  "to  procure  a  right  of 

tract  for  its  purchase  by  which  the  way,"  has  no  authority  to  promise 

seller  reserves  title  until  payment  a  land  owner  that  the  company  will 

of   the   price.     Merchants'    &    Me-  locate  a  depot  at  a  certain  place, 

chanics'  Bank  v.  Cottrell,  96  Ga.  Houston  &  Texas  Central  R.  Co.  v. 

168.  McKinney,  55  Tex.  176. 

oso  Chesnut-Hill  Reservoir  Co.  v.  osi  As  to  the  power  of  the  direct- 
Chase,  14  Conn.  123;  Glllis  v.  ors  to  delegate  their  authority,  see 
Bailey,  17  N.  H.  18.  post,  §  732. 
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of  the  business  only.  In  any  case,  the  extent  of  his  authority 
depends  upon  the  scope  of  his  employment.  The  fact  that  a 
person  who  is  appointed  general  manager  of  a  corporation  is 
also  its  president,  or  secretary,  or  treasurer,  etc.,  does  not 
operate  at  all  as  a  limitation  on  his  powers  as  general  mau- 


962 


ager 

The  general  rule  is  that,  in  the  absence  of  express  restrictions 
on  his  powers,  with  actual  or  constructive  notice  thereof  to 
persons  dealing  with  him,  an  officer  or  agent  of  a  corporation, 
intrusted  with  the  general  management  and  control  of  its  busi- 
aess,  has  implied  authority  to  make  any  contract  or  do  any  other 
act  which  is  necessary  or  appropriate  in  the  ordinary  business 
of  the  corporation.^*^  But  his  authority  does  not  extend  to 
any  matters  or  transactions  which  are  not  properly  incident  to 
the  management  of  the  ordinary  business.'**     If  he  is  intrusted 


962  Ceeder  v.  H.  M.  Loud  &  Sons 
Lumber  Co.,  86  Mich.  541,  24  Am. 
St.  Rep.  134. 

963  Biggerstaff  v.  Rowatt's  Wharf 
[1896]  2  Ch.  93;  Rathbun  v.  Snow, 
123  N.  T.  343;  Round  Lake  Ass'n 
V.  Kellogg,  141  N.  Y.  348;  Alexan- 
der V.  Brown,  9  Hun  (N.  Y.)  641; 
Matson  v.  Alley,  141  III.  284;  Bates 
V.  Keith  Iron  Co.,  7  Mete.  (Mass.) 
224;  Louisville,  Evansville  &  St.  L. 
Ry.  Co.  V.  MeVay,  98  Ind.  391,  49 
Am.  Rep.  770;  Ward  v.  Davidson, 
89  Mo.  445;  Scofield  v.  Parlin  & 
Orendorff  Co.,  10  C.  C.  A.  83,  18 
U.  S.  App.  692,  61  Fed.  804;  Pren- 
tice V.  United  States  &  Central 
American  Steam  Ship  Co.,  58  Fed. 
702;  Georgia  Military  Academy  v. 
Estill,  77  Ga.  409;  Frost  v.  Domes- 
tic Sewing  Machine  Co.,  133  Mass. 
563;  Odiorne  v.  Maxcy,  13  Mass. 
178;  Salem  Bank  v.  Gloucester 
Bank,  17  Mass.  1,  9  Am.  Dec.  Ill; 
Goodwin  v.  Union  Screw  Co.,  34  N. 
H.  378;  Ceeder  v.  H.  M.  Loud  & 
Sons  Lumber  Co.,  86  Mich.  541,  24 
Am.  St.  Rep.  134;  Adams  Mining 
Co.  V.  Senter,  26  Mich.  73;  Whita- 
ker  V.  Kilroy,  70  Mich.  635;  Mul- 
crone  v.  American  Lumber  Co.,  55 
Mich.  622;  Sarmiento  v.  Davis  Boat 


&  Oar  Co.,  105  Mich.  300,  55  Am. 
St.  Rep.  446;  B.  S.  Green  Co.  v. 
Blodgett,  55  111.  App.  556,  159  111. 
169,  50  Am.  St.  Rep.  146;  Pratt  v. 
Oshkosh  Match  Co.,  89  Wis.  406; 
Topeka  Primary,  A.  U.  B.,  v.  Mar- 
tin, 39  Kan.  750;  Kansas  Lumber 
Co.  V.  Central  Bank,  34  Kan.  635; 
Merchants'  &  Farmers'  Bank  v. 
Hervey  Plow  Co.,  45  La.  Ann.  1214; 
Allison  V.  Tennessee  Coal,  Iron  & 
R.  Co.  (Tenn.  Ch.  App.)  46  S.  W. 
348. 

He  may  make  contracts  for 
printing  advertisements,  cata- 
logues, etc.  Georgia  Military  Acad- 
emy V.  Estill,  77  Ga.  409. 

And  make  other  contracts  for  ad- 
vertisement of  the  business.  B.  S. 
Green  Co.  v.  Blodgett,  55  111.  App. 
556,  159  111.  169,  50  Am.  St.  Rep. 
146. 

If  a  guaranty  is  within  the  pow- 
ers of  a  corporation, — as  in  some 
states  a  guaranty  by  a  brewing 
company  of  payment  of  rent  by  the 
lessee  of  a  saloon  (ante,  §  184(d), 
note  192), — the  managing  officers 
may  have  authority  to  execute  it 
(Hall  V.  Ochs,  34  App.  Div.  (N.  Y.) 
103). 

964  Dale    v.    Donaldson    Lumber 
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with  the  management  of  a  particular  branch  of  the  business 
only,  his  authority  does  not  extend  beyond  such  contracts  and 
acts  as  are  incident  to  the  management  of  that  particular 
branch.9«s 

The  superintendent  of  a  corporation,  so  called,  may  be  in 
fact  general  manager  or  general  agent,  or  he  may  be  superin- 
tendent of  a  particular  part  of  the  business  only;  and  the 
authority  of  a  superintendent,  therefore,  will  depend  upon  the 
scope  of  his  employment,  and  the  duties  with  which  he  is  in- 
trusted. The  mere  fact  that  one  is  called  "superintendent"  does 
not  determine  the  extent  of  his  authority.  The  only  rule  that 
can  be  stated  is  that,  like  any  other  agent,  he  has  implied 
authority  to  bind  the  corporation  by  any  contract  or  act  which 
is  within  the  scope  of  his  employment,  and  incidental  to  the 
business  with  which  he  is  intrusted  by  the  directors,  whether 
special  authority  to  make  the  particular  contract  or  do  the  par- 
ticular act  has  been  conferred  or  not.^®®  But  he  has  no  author- 
ity to  bind  the  corporation  by  contracts  or  acts  beyond  the  scope 
of  his  employment.®®^ 

Particular  contracts  or  other  acts — A  general  manager  of  a 
corporation,  intrusted  with  the  entire  management  and  control 
of  its  business,  has  implied  power,  to  borrow  money  for  the 
legitimate  purposes  of  the  corporation  in  its  current  and  usual 

Co.,   48  Ark.   188,  3  Am.   St.  Rep.  tion  with  the  company's  business. 

224;    Potts  V.   Wallace,   146  U.   S.  Adams'  Express  Co.  v.  Trego,  35 

689 ;  First  Nat.  Bank  of  Springfield  Md.  47. 

V.  Asheville  Furniture  &  Lumber  905  See  the  cases  hereafter  cited. 

Co.,   116   N.   C.   827;    Consolidated  .„„  .  ,          ^^.   .       _,          q„„+„„ 

Gregory  Co.  v.  Raber,  1  Colo.  511;  ,/''^^^™|  ^wJ?f  ,?°-  ^-  S^' 

New  Haven  &  Northampton  Co.  t.  f„  *^9^/  ^^^  .^^^^^l^^':  ""-J^rl'?' 

Hayden,  107  Mass.  525;  Boynton  v.  ^O    Mich.    635;    Georgia    Military 

Lynn  Gaslight  Co.,  124  Mass.  197;  Academy  v  Estill,  77  Ga.  409;  Har- 

Lonkey  v.   Succor  Mill  &  Mining  ^J.  T'  Tittabawassee  Boom  Co.,  52 

Co.,  10  Nev.  17;  Victoria  Gold  Min  W>9?-  *5;  Unwn  Pacific  Denver  & 

ing  Co.  V.  Fraser,  2  Colo.  App.  14.  ^^^^-  ^O-  v.  MoCarty,  3  Colo.  App. 


An  agent  of  an  express  company 


530. 


having  general  management  of  its  oot  Boynton  v.  Lynn  Gaslight  Co., 
business  in  a  particular  district,  124  Mass.  197;  Lonkey  v.  Succor 
with  authority  to  appoint  and  dis-  Mill  &  Mining  Co.,  10  Nev.  17; 
charge  employes,  has  no  authority  Breed  v.  First  Nat.  Bank  of  Cen- 
to license  one  of  its  employes  to  tral  City,  4  Colo.  481;  Baird  Lum- 
engage  in  a  business  in  competl-  ber  Co.  v.  Devlin,  124  Ala.  245. 
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business.'*''^  But  there  is  no  such  authority  in  the  case  of  a 
mere  superintendent,  or  in  the  case  of  a  manager  who  has  not 
the  entire  charge  of  the  business,  but  is  intrusted  with  its  man- 
agement under  the  direct  control  of  the  directors  or  other 
superior  officers  or  agents."^* 

Ordinarily,  a  general  manager  or  superintendent  has  no  au- 
thority to  bind  the  corporation  by  the  execution  of  a  promissory 
note,  drawing  or  acceptance  of  bills  or  drafts,  or  the  indorse- 
ment of  notes  or  bills;®'"'  but  the  nature  of  the  business  and 
the  scope  6f  his  employment  may  be  such  as  to  give  him  such 
authority.®''^  An  officer  or  agent  intrusted  with  the  entire  man- 
agement and  control  of  the  business  of  the  corporation  has  such 


968  G.  V.  B.  Mining  Co.  v.  First 
Nat.  Bank  of  Hailey,  36  C.  C.  A. 
633,  95  Fed.  23 ;  Rosemond  v.  North- 
western Autographic  Register  Co., 
62  Minn.  374;  Africa  v.  Duluth 
News  Tribune  Co.,  82  Minn.  283; 
Topeka  Primary,  A.  U.  B.,  v.  Mar- 
tin, 39  Kan.  750;  Matson  v.  Alley, 
141  III.  284;  Leonard  v.  Burlington 
Mutual  Loan  Ass'n,  55  Iowa,  594; 
Huntington  v.  Attrill,  118  N.  Y. 
365;  Rathbun  v.  Snow,  123  N.  Y. 
343;  Fay  v.  Noble,  12  Cush.  (Mass.) 
1.    And  see  post,  note  19,  p.  2132. 

969  Adriance  v.  Roome,  52  Barb. 
(N.  Y.)  399;  Union  Gold  Mining  Co. 
V.  Rocky  Mountain  Nat.  Bank,  2 
Colo.  565;  Breed  v.  First  Nat. 
Bank  of  Central  City,  4  Colo.  481; 
Alabama  Nat.  Bank  v.  O'Neil  (Ala.) 
29  So.  688. 

A  superintendent,  who  is  author- 
ized to  draw  on  the  funds  of  the 
corporation,  has  not  for  that  rea- 
son any  authority  to  bind  it  by  an 
overdraft.  Breed  v.  First  Nat. 
Bank  of  Central  City,  4  Colo.  481. 

970  Railway  Equipment  &  Publi- 
cation Co.  V.  Lincoln  Nat.  Bank,  82 
Hun  (N.  Y.)  8;  Lawrence  v.  Geb- 
hard,  41  Barb.  (N.  Y.)  575;  Gould 
V.  Norfolk  Lead  Co.,  9  Cush. 
(Mass.)  338,  57  Am.  Dec.  50; 
Helena  Nat.  Bank  v.  Rocky  Moun- 
tain Telegraph  Co.,  20  Mont.  379, 


63  Am.  St.  Rep.  628;  Breed  v. 
First  Nat.  Bank  of  Central  City, 
4  Colo.  481;  Culver  v.  Leovy,  19 
La.  Ann.  202;  New  York  Iron  Mine 
V.  First  Nat.  Bank  of  Negaunee,  39 
Mich.  644;  Merchants'  Nat.  Bank 
of  Chicago  v.  Detroit  Knitting  & 
Corset  Works,  68  Mich.  620;  Blwell 
V.  Puget  Sound  &  Chehalis  R.  Co., 
7  Wash.  487;  Davis  v.  Rockingham 
Investment  Co.,  89  Va.  290. 

The  fact  that  a  superintendent 
has  authority  to  draw  the  funds  of 
the  company  does  not  authorize 
him  to  bind  it  by  a  note.  Breed  v. 
First  Nat.  Bank  of  Central  City,  4 
Colo.  481. 

971  Hascall  v.  Life  Ass'n  of  Amer- 
ica, 5  Hun,  151,  66  N.  Y.  616; 
Citizens'  Nat.  Bank  of  Tacoma  v. 
Wintler,  14  Wash.  558,  53  Am.  St. 
Rep.  890;  Huntington  v.  Attrill,  US 
N.  Y.  365;  Rathbun  v.  Snow,  123 
N.  Y.  343;  Craig  Medicine  Co.  v. 
Merchants'  Bank  of  Rochester,  59 
Hun  (N.  Y.)  561;  Negley  v.  Count- 
ing Room  Co.,  1  N.  Y.  State  Rep. 
298;  Munn  v.  Commission  Co.,  15 
Johns.  (N.  Y.)  44,  8  Am.  Dec.  219; 
Bates  V.  Keith  Iron  Co.,  7  Mete. 
(Mass.)  224;  Matson  v.  Alley,  141 
111.  284;  Gane  v.  Loemo  Printin-j 
Co.,  46  111.  App.  456;  Merchants- 
Bank  of  Macon  v.  Central  Bank,  1 
Ga.  418.  And  see  post,  §  701,  note 
20. 
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authority,  in  the  usual  course  of  the  business.®''^  He  certainly 
has  no  implied  authority  to  make,  draw,  accept,  or  indorse  notes 
or  bills  for  the  mere  accommodation  of  another,  or  otherwise 
for  a  purpose  foreign  to  the  business  of  the  corporation.^'^ 

The  general  manager  or  general  agent  of  a  corporation  has 
implied  authority  to  purchase  supplies  and  materials,  necessary 
office  furniture,  machinery,  etc.,  for  the  use  of  the  corporation 
in  its  business,  unless  there  are  restrictions  on  his  powers  in 
its  management.^''*  And  he  may  rent  necessary  premises  for 
the  offices  or  other  business  purposes  of  the  corporation.®'^     The 


972  Garfe  v.  Loemo  Printing  Co., 
46  111.  App.  456,  and  other  cases  in 
the  note  preceding. 

The  agent  of  a  manufacturing 
company  empowered  by  its  by- 
laws to  manage  its  affairs  accord- 
ing to  his  best  ability  and  discre- 
tion, to  properly  collect  all  sums 
that  may  become  due  to  the  cor- 
poration, and  to  disburse  them  ac- 
cording to  the  order  of  the  board 
of  directors,  has  authority,  unless 
controlled  by  the  board  of  direct- 
ors, to  give  the  note  of  the  corpora- 
tion to  pay  workmen,  when  there 
are  no  funds  on  hand  with  which 
to  pay  them.  Bates  v.  Keith  Iron 
Co.,  7  Mete.  (Mass.)  224. 

When  an  officer  is  given  general 
control  and  management  of  the 
affairs  of  a  corporation,  with  au- 
thority to  sign  all  contracts  and 
conveyances,  he  has  authority  to 
indorse  commercial  paper  in  the 
regular  course  of  the  business. 
Hiawatha  Iron  Co.  v.  John  Strange 
Paper  Co.,   106   Wis.   111. 

An  officer  of  a  corporation,  being 
Intrusted  with  a  note,  with  blanks 
to  be  filled  up,  and  the  name 
of  the  corporation  on  the  back, 
has  Implied  authority  to  fill  up 
the  blanks,  and  to  bind  the  corpora- 
tion as  an  indorser  by  delivering 
the  note  after  a  signature  by  the 
maker.  Johnson  v.  Weed  &  Gu- 
maer  Mfg.  Co.,  103  Wis.  291. 

073  See  post,  §  712. 

!"4  Castle  v.  Belfast  Foundry  Co., 
72  Me.  167;  Rathbun  v.  Snow,  123 
N.  Y.  343;   Union  Pacific,  Denver 


&  G.  Ry.  Co.  V.  McCarty,  3  Colo. 
App.  530 ;  Matson  v.  Alley,  141  111. 
284;  Crystal  Ice  Co.  v.  Martin,  11 
Ky.  Law  Rep.  581;  Powder  River 
Live  Stock  Co.  v.  Lamb,  38  Neb. 
339;  Kaes  v.  Lime  Co.  of  St.  Louis, 
71  Mo.  App.  101;  Pratt  v.  Oshkosh 
Match  Co.,  89  Wis.  406. 

But  he  has  no  authority  to  pur- 
chase property  for  sale,  "where 
dealing  in  such  property  is  not 
within  the  business  authorized  by 
the  charter  of  the  corporation. 
Getty  V.  C.  R.  Barnes  Milling  Co., 
40  Kan.  281. 

It  has  been  held  that  the  general 
manager  of  a  milling  company  has 
no  authority,  merely  by  virtue  of 
his  office,  to  bind  the  company  by 
contracts  for  the  purchase  of  ma- 
chinery. Victoria  Gold  Mining  Co. 
V.  Praser,  2  Colo.  App.  14.  But 
see  Crystal  Ice  Co.  v.  Martin,  11 
Ky.  Law  Rep.  581. 

The  purchasing  agent  of  a  rail- 
road corporation,  authorized  gen- 
erally to  "buy  all  materials  and 
supplies  in  general  use  in  every  de- 
partment of  the  service,"  and  nam- 
ed in  the  by-laws  as  one  of  the 
officers  authorized  to  conduct  the 
company's  business,  may  make 
yearly  contracts  for  supplies. 
Levey  v.  New  York  Central  R.  Co., 
4  Misc.  Rep.  (N.  Y.)  415. 

075  Baltimore  &  Philadelphia 
Steamboat  Co.  v.  McCutcheon,  13 
Pa.  St.  13;  William  Wicke  Co.  v. 
Kaldenberg  Mfg.  Co.,  21  Misc.  Rep. 
(N.  Y.)  79;  Singer  Mfg.  Co.  v.  Mr- 
Lean,  105  Ala.  316;   A.  G.  Rhodes 
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general  manager  of  a  water  transportation  company  may  hire 
or  charter  vessels  in  the  usual  course  of  business.®'® 

The  general  manager  or  agent  of  a  corporation,  unless  re- 
stricted, has  implied  authority  to  employ  necessary  clerks,  serv- 
ants, laborers,  etc.,  and  appoint  necessary  agents,  and  agree 
upon  their  compensation ;®''  and  he  may  employ  attorneys  to 
attend  to  the  current  legal  business  of  the  corporation.®'^* 


Furniture  Co.  v.  Weeden,  108  Ala. 
252;  Phillips  &  ButtorfE  Mfg.  Co. 
V.  Whitney,  109  Ala.  645;  Hawley 
V.  Gray  Bros.  Artificial  Stone  Pav- 
ing Co.,  106  Cal.  337. 

976  Tennessee  River  Transporta- 
tion Co.  V.  Kavanaugh,  101  Ala.  1. 

The  general  agent  of  a  steam- 
ship company,  having  no  vessels  of 
its  own,  who  has  been  allowed  to 
charter  vessels  in  the  past,  has 
implied  power  to  charter  vessels  in 
the  course  of  its  business.  Pren- 
tice V.  United  States  &  Central 
American  Steamship  Co.,  58  Fed. 
702. 

877  Ceeder  v.  H.  M.  Loud  &  Sons 
Lumber  Co.,  86  Mich.  541,  24  Am. 
St.  Rep.  134;  Hooker  v.  Eagle 
Bank  of  Rochester,  30  N.  Y.  83, 
86  Am.  Dec.  351;  Stahlberger  v. 
New  Hartford  Leather  Co,,  92  Hun 
'N.  Y.)  245;  Rathbun  v.  Snow,  123 
J.  Y.  343;  Wilson  v.  Kings  County 
Elevated  R.  Co.,  114  N.  Y.  487; 
Smith  V.  Co-operative  Dress  Ass'n, 
12  Daly  (N.  Y.)  304;  Bates  v. 
Keith  Iron  Co.,  7  Mete.  (Mass.) 
224;  Tennessee  River  Transporta- 
tion Co.  V.  Kavanaugh,  101  Ala.  1; 
Lewis  V.  Albemarle  &  Raleigh  R. 
Co.,  95  N.  C.  179;  Calvert  v.  Idaho 
Stage  Co.,  25  Or.  412;  Alabama 
Great  Southern  R.  Co.  v.  Hill,  76 
Ala.  303;  Hardy  v.  Tittabawassee 
Boom  Co.,  52  Mich.  45;  Oro  Min- 
ing &  Milling  Co.  v.  Kaiser,  4  Colo. 
App.  219.  Compare  Vogel  v.  St. 
Louis  Museum,  Opera  &  Fine-Art 
Gallery,  8  Mo.  App.  587. 

The  managing  ofBcers  of  a  rail- 
road company  may  employ  a  civil 
engineer.  Lewis  v.  Albemarle  & 
Raleigh  R.  Co.,  95  N.  C.  179. 

But  it  has  been  held  that  the 


general  manager  of  the  current 
business  of  a  corporation  has  no 
implied  authority  to  bind  it  by  a 
special  contract  of  employment  for 
a  long  term  of  years,  or  for  life. 
Smith  V.  Co-operative  Dress  Ass'n. 
12  Daly  (N.  Y.)  304;  Camacho  v. 
Hamilton  Bank  Note  &  Engraving 
Co.,  2  App.  Div.  (N.  Y.)  369;  Car- 
ney V.  New  York  Life  Ins.  Co.,  19 
App.  Div.  160,  162  N.  Y.  453.  Com- 
pare Stahlberger  v.  New  Hartford 
Leather  Co.,  92  Hun   (N.  Y.)   245. 

An  officer  authorized  by  its  by- 
laws to  appoint,  remove,  and  fix  the 
compensation  of  employes  cannot 
make  a  contract  of  employment  for 
the  life  of  the  employe.  Carney 
V.  New  York  Life  Ins.  Co.,  19  App. 
Div.  160,  162  N.  Y.  453. 

But  in  Jackson  v.  Illinois  Cen- 
tral R.  Co.,  76  Miss.  607,  the  court 
upheld  as  authorized  a  contract 
by  which  the  superintendent  of  a 
railroad  company  employed  for  life 
a  person  who  had  been  injured  in 
the   employment  of  the  company. 

The  manager  of  a  corporation 
may  bind  the  company  by  an  agree- 
ment to  pay  commissions  on  sales 
of  goods.  Northern  Central  Ry. 
Co.  V.  Bastian,  15  Md.  494;  Ameri- 
can Button-Hole,  Overseaming  & 
Sewing-Mach.  Co.  v.  Maurer  (Pa.) 
10  Atl.  762. 

In  Norton  v.  Genesee  National 
Savings  &  Loan  Ass'n,  57  App. 
Div.  (N.  Y.)  520,  it  was  held  that 
the  general  manager  of  a  loan  as- 
sociation could  employ  a  real-es- 
tate broker  to  sell  property  ac- 
quired under  foreclosure. 

9"  Ceeder  v.  H.  M.  Loud  &  Sons 
Lumber  Co.,  86  Mich.  541,  24  Am. 
St.  Rep.  134;  St.  Louis,  Ft.  Scott  & 
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The  general  manager  or  superintendent  of  a  corporation  has 
implied  authority  to  employ  a  physician,  surgeon,  or  nurse  to 
attend  persons  injured  on  the  company's  railroad,  or  employes 
injured  in  the  course  of  their  business,  and  otherwise  contract 
for  their  care."^®  But  there  is  no  such  authority  in  a  mere 
road  master,  station  agent,  or  other  subordinate  and  special 
agent,  not  intrusted  with  the  general  management  of  the  busi- 
ness.^®" And  even  a  general  manager  or  superintendent  has 
no  authority  to  employ  a  physician  or  surgeon  or  a  nurse,  or 
contract  for  hospital  care,  for  an  employe  of  the  company  who 
has  been  injured  in  a  private  brawl,  or  otherwise  not  in  the 
course  of  his  ernployment.®*^ 

.The  general  manager  or  superintendent  of  a  railroad  com- 
pany— and  the  same  would  seem  to  be  true  of  other  corporations 
— may  offer  a  reward  for  the  apprehension  and  conviction  of 
persons  obstructing  its  track,  or  committing  other  offenses 
against  its  property.®*^  And  the  president  or  other  general 
managing  officer  of  a  bank  has  authority  to  offer  a  reward  for 
the  apprehension  of  a  defaulting  cashier  or  teller.®**     The  gen- 

W.  R.  Co.  V.  Grove,  39  Kan.  731;  458;  Atchison  &  Nebraska  R.  Co.  v. 

St.  Louis  &  San  Francisco  R.  Co.  Reecher,  24  Kan.  228;  Mount  Wil- 

V.  Kirkpatrick,  52  Kan.  104;  West-  son  Gold  &   Silver  Mining  Co.  v. 

ern  Bank  of  Missouri  v.  Gilstrop,  Burbridge,  11  Colo.  App.  487. 
45  Mo.  419 ;   Southgate  v.  Atlantic       98o  Cox  v.  Midland  Counties  Ry. 

&  Pacific  R.  Co.,  61  Mo.  89;  Frost  co.,  3  Bxch.  268;  Louisville,  Evans- 

V.  Domestic  Sewing  Machine  Co.,  yille  &  St.  L.  Ry.  Co.  v.  McVay,  98 

133  Mass.  563;   Streeten  v.  Robin-  ind.  391,  49  Am.  Rep.  770;  Tucker 

son,  102  Cal..  542;    Gulf,  Colorado  y.  st.  Louis,  Kansas  City  &  N.  Ry. 

&  S.  F.  Ry.  Co.  V.  James,  73  Tex.  co.,  54  Mo.  177;  Brown  v.  Missouri, 

12,  15  Am.  St.  Rep.  743;  Pittsburgh,  Kansas  &  T.  Ry.  Co..  67  Mo.  122; 

Cincinnati    &    St.    L.    R     Co.    v.  Meisenbach  v.  Southern  Cooperage 

Woolley,  12  Bush  (Ky.)  451;  Lewis  co.,  45  Mo.  App,  232;  Marquette  & 

v.  Puliizer  Pubhshmg  Co.,  77  Mo.  Octonagon  R.  Co.  v.  Taft,  28  Mich. 

^„^;t      •     ■„       ^  .„      „     „.  289;    Stephenson   v.   New  York  & 

9T9  Louisville,  EvansviUe  &  St.  Harlem  R.  Co.,  2  Duer  (N.  Y.)  341. 
L.  Ry.  Co.  V.  McVay,  98  Ind.  391,  49        „„,  r^  i  t>       ,.,  t       i,„. 

Am.  Rep.  770;   Terre  Haute  &  In-  ^  ^'V'^^lf  /■  ,?°°^1^.^°^  Jf'l^^'' 

dianapolis  R.  Co.  v.  Pierce,  95  Ind.  Co>  48  Ark.  188    3  Am.  St    Rep. 

496;  Toledo,  Wabash  &  W.  Ry.  Co.  224;  Chase  v.  Swift  &  Co.,  60  Neb. 

V.   Rodrigues,   47   III.   188;    Indian-  ^■^*'- 

apolis  &  St.  Louis  R.  Co.  v.  Morris,       °'^  Central   Railroad   &  Banking 

67  111.  295;  Cairo  &  St.  Louis  R.  Co.  Co.  v.  Cheatham,  85  Ala.  292. 
V.  Mahoney,  82  111.  73;  Atlantic  &       ossBank  of  Minneapolis  v.  Grif- 

Pacific  R.  Co.  V.  Reisner,  18  Kan.  fin,  168  111.  314. 
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eral  manager  or  superintendent  of  a  corporation  has  authority 
to  sell  and  transfer  its  goods  and  other  personal  property,  and 
its  choses  in  action,  in  the  usual  course  of  its  business,^**  hut 
not  otherwise.^  *^  He  has  no  authority,  however,  to  sell  and 
convey  or  lease  the  real  estate  of  the  corporation,  unless  specially 
empowered  to  do  so,***  although  he  may  be  expressly  given  such 
power  by  the .  charter,  or  by  the  stockholders  or  directors.*®^ 
Nor  has  he  any  power  to  bind  the  corporation  by  an  agreement 
fixing  the  boundaries  to  its  real  estate.*®* 

As  a  rule,  neither  a  mere  superintendent  nor  a  general  man- 
ager has  implied  authority  to  mortgage  or  pledge  the  real  or 


884  Peterson  v.  MlUe  Lacs  Lum- 
ber Co.,  51  Minn.  90;  Carey-Halll- 
day  Lumber  Co.  v.  Cain,  70  Miss. 
628;  Greig  v.  Riordan,  99  Cal.  316; 
McKiernan  v.  Lenzen,  56  Cal.  61; 
Seeley  v.  San  Jose  Independent 
Mill  &  Lumber  Co.,  59  Cal.  22;  Em- 
mons V.  Excelsior  Distilling  Co.,  9 
Mo.  App.  578;  Blake  v.  HoUey,  14 
Ind.  383;  Hamm  v.  Drew,  83  Tex. 
77;  Robert  E.  Lee  Silver  Mining 
Co.  V.  Omaha  &  Grant  Smelting  & 
Refining  Co.,  16  Colo.  118;  Walker 
V.  Detroit  Transit  Ry.  Co.,  47  Mich. 
338 ;  National  Bank  of  Jefferson  v. 
Goolsby,  12  Tex.  Civ.  App.  362. 

Where  the  general  manager  of  a 
mining  company  is  authorized  to 
"take  charge  of  the  business  of 
selling  of  ores  mined,"  he  has  au- 
thority to  enter  into  a  contract 
with  a  smelting  company  for  a 
sale  to  it  of  all  the  ore  mined 
within  a  given  period.  Robert  E. 
Lee  Silver  Mining  Co.  v.  Omaha  & 
Grant  Smelting  &  Refining  Co.,  16 
Colo.  118. 

885  First  Nat.  Bank  of  Springfield 
V.  Asheville  Furniture  &  Lumber 
Co.,  116  N.  C.  827;  Hyde  v.  Larkin, 
35  Mo.  App.  365;  Hadden  v.  Lin- 
ville,  86  Md.  210;  Alabama  Nat. 
Bank  v.  O'Neil  (Ala.)  29  So.  688. 

The  superintendent  of  a  mining 
company  has  no  authority  to  make 
a  bill  of  sale  of  ore  mills.  Trent 
V.  Sherlock,  24  Mont.  255. 

986  stow  V.  Wyse,  7  Conn.  214,  18 
Am.  Dec.  99;   Gillis  v.  Bailey,  17 


N.  H.  18;  Hartford  Iron  Mining 
Co.  V.  Cambria  Mining  Co.,  "80 
Mich.  491;  Schetter  v.  Southern 
Oregon  Co.,  19  Or.  192. 

The  general  agent  of  a  corpora- 
tion, having  change  of  its  lands 
and  buildings,  cannot,  by  virtue 
of  a'  special  vote  authorizing  him 
to  enter  and  hold  certain  land, 
make  a  lease  of  the  same,  after 
his  entry  for  condition  broken,  in 
order  to  try  the  title  thereto.  Gil- 
lis v.  Bailey,  17  N.  H.  18. 

A  general  manager  of  a  corpora- 
tion has  no  implied  authority  to 
grant  an  easement  or  give  a  li- 
cense in  the  company's  land.  Butte 
&  Boston  Consolidated  Mining  Co. 
V.  Montana  Ore  Purchasing  Co. 
(Mont.)  55  Pac.  112. 

987  A  principal  agent  of  a  corpo- 
ration authorized  to  lay  out  its 
grounds,  in  order  to  dispose  of 
them,  may  lay  out  and  dedicate 
appropriate  parts  of  the  land  for 
streets,  etc.  State  v.  Atherton,  16 
N.  H.  203. 

Authority  "to  make  contracts  of 
sale  of  the  lands"  of  the  corpora- 
tion does  not  authorize  a  convey- 
ance as  attorney  in  fact  of  the  cor- 
poration. Green  v.  Hugo,  81  Tex. 
452,  26  Am.  St.  Rep.  824. 

988  Hartford  Iron  Mining  Co.  v. 
Cambria  Mining  Co.,  80  Mich.  491; 
Wolrath  v.  Champion  Mining  Co., 
171  U.  S.  293,  affirming  19  C.  C.  A. 
323,  72  Fed.  978. 
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personal  property  or  the  choses  in  action  of  the  corporation.®*® 
But  his  authority  may  be  broad  enough  to  give  him  the  power 
to  pledge  choses  in  action  in  the  usual  course  of  business;®'* 
and  authority  may  be  expressly  given  to  execute  mortgages 
and  pledge  property  in  the  course  of  business,  or  in  a  particular 
instance.®®^  A  manager's  authority  may  be  so  broad  as  to 
give  him  implied  power  to  execute  a  mortgage,  as  in  a  case 
where  he  is  given  the  entire  management  and  control  of  the 
corporation.®®^ 

The  general  manager  of  a  corporation  has  authority  to  pay 


089  Despatch  Line  of  Packets  v. 
Bellamy  Mfg.  Co.,  12  N.  H.  205,  37 
Am.  Dec.  203 ;  Whltwell  v.  Warner, 
20  Vt.  425;  Stokes  v.  New  Jersey 
Pottery  Co.,  46  N.  J.  Law,  237. 
Compare  Poole  v.  West  Point  But- 
ter &  Cheese  Ass'n,  30  Fed.  513. 

960  McKiernan  v.  Lenzen,  56  Cal. 
61. 

991 A  vote  of  the  directors  au- 
thorizing execution  of  a  chattel 
mortgage  on  all  the  corporate 
property  to  secure  certain  credit- 
ors, reserving  to  the  company  the 
right  to  sell  its  goods  and  manu- 
factures in  the  ordinary  course  of 
business,  does  not  authorize  a 
mortgage  giving  the  trustee  power 
t>  take  possession  if  hie  should 
deem  himself  insecure,  to  con- 
tinue the  business  of  the  company, 
to  buy  new  stock  and  materials, 
to  complete  manufactures,  to  dis- 
pose of  the  property,  and  out  of  the 
proceeds  to  pay  certain  debts  and 
turn  over  the  surplus  to  the  corpo- 
ration. Kendall  v.  Bishop,  76  Mich. 
634. 

982  See  Fay  v.  Noble,  12  Cush. 
(Mass.)  1;  Thayer  v.  Nehalem  Mill 
Co.,  31  Or.  437;  National  State 
Bank  of  Terre  Haute  v.  Sandford 
Fork  &  Tool  Co.  (Ind.  Sup.)  60  N. 
E.  699;  Bell  &  Coggeshall  Co.  v. 
Kentucky  Glass-Works  Co.,  20  Ky. 
Law  Rep.  1684,  modifying  20  Ky. 
Law  Rep.  1089;  G.  V.  B.  Mining 
Co.  V.  First  Nat.  Bank  of  Hailey,  36 
C.  C.  A.  633,  95  Fed.  23. 

Where  the  directors  of  a  corpo- 


ration, which  owned  a  saw  mill 
and  store  and  a  portion  of  the 
townsite  at  the  place  where  they 
were  situated,  which  was  at  a  dis- 
tance from  the  oflBce  of  the  com- 
pany and  the  residence  of  the  di- 
rectors and  other  officers,  appoint- 
ed a  general  manager,  "with  full 
power  to  manage  and  conduct  the 
business  of  the  corporation,"  and 
such  manager  conducted  the  busi- 
ness for  two  years,  buying  logs, 
and  manufacturing  them  into  lum- 
ber, which  he  sold,  hiring  and  dis- 
charging men,  selling  town  lots, 
and  receiving  and  disbursing  the 
proceeds  of  the  business,  it  was 
held  that  he  had  authority  to  ex- 
ecute a  mortgage  on  behalf  of  the 
company  on  the  town  lots  and  logs 
and  lumber  at  the  mill,  to  secure 
the  payment  of  indebtedness  con- 
tracted in  the  management  of  tha 
business.  Thayer  v.  Nehalem  Miil 
Co.,  31  Or.  437. 

Where  the  stockholders  of  a  cor- 
poration, by  their  direction  or  ac 
quiescence.  Invest  the  executive  of- 
ficers with  the  powers  and  func- 
tions of  the  board  of  directors  aa 
a  continuous  and  permanent  ar- 
rangement, the  board  being  entire' 
ly  inactive,  and  the  oflicers  per- 
forming all  its  duties,  a  mortgage 
on  the  property  of  the  corporation, 
executed  in  its  behalf  by  such  of- 
ficers, is  valid,  although  not  au- 
thorized by  any  vote  of  the  stock' 
holders  or  directors.  Cunningham 
V.  German  Ins.  Bank,  41  C.  C.  A. 
609,  101  Fed.  977. 
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its  debts,^^^  and  to  collect  debts  due  to  it;®**  and  he  has  the 
implied  authority  to  institute  necessary  legal  proceedings  in 
the  usual  course  of  btisiness,^®^  and  to  bind  the  corporation  by 
the  execution  of  an  appeal  bond.®'^  But  a  mere  superintend- 
ent, not  charged  with  the  general  management  of  the  corpora- 
tion, has  no  authority  to  institute  suits.®'^  It  has  been  held 
that  even  a  general  manager  has  no  authority  to  confess  judg- 
ment,®*^  but  this  is  not  necessarily  so  in  all  cases.®*® 

Ordinarily,  the  general  manager  of  a  corporation  has  no  au- 
thority to  make  an  assignment  for  the  benefit  of  creditors  ;^  but 
the  powers  conferred  upon  him  may  be  broad  enough  to  include 
such  authority.  It  has  been  held  that  he  has  such  power 
where  he  is  authorized  by  the  directors  "to  use  all  means  and 
do  all  acts  and  make  all  deeds  by  him  deemed  necessary  or 
proper  to  serve  the  best  interests  of  the  company,  and  to  use  the 
corporate  seal  for  such  purpose,"  etc.^ 

The  general  manager  or  agent  of  a  corporation  has  no  im- 
plied authority  to  release  debtors  of  the  corporation  without 
consideration,  or  to  surrender  or  release  a  pledge  or  mortgage 
without  payment;^  but  he  may  release  or  discharge  a  mort- 
gage when  it  has  been  satisfied.* 

983  Bates   V.    Keith   Iron   Co.,    7  Pinkerton  v.  Gilbert,  22  111.  App. 

Mete.   (Mass.)   224;    McKiernan  v.  568. 

Lenzen,  56  Cal.  61;   Seeley  v.  San  oas  Sarmiento   v.   Davis   Boat   & 

Jose  Independent  Mill   &  Lumber  Oar  Co.,  105  Mich.  300,  55  Am.  St. 

Co.,     59     Cal.     22;     Mulcrone     v.  Rep.  446. 

American    Lumber    Co.,    55    Mich.  oo'  Pinkerton   v.    Gilbert,    22    111. 

622;  Africa  v.  Duluth  News  Tribune  App.  568. 

Co.,  82  Minn.  283.  90s  Stokes  v.  New  Jersey  Pottery 

But  he  has  no  authority  to  trans-  Co.,  46  N.  J.  Law,  237. 

fer  all  the  assets  of  the  corpora-  909  See  post,  §  701,  note  39. 

tion  to  a  creditor  in  payment  of  his  1  See    Norton   v.    Alabama   Nat. 

claim.     Hadden  v.  Linville,  86  Md.  Bank,    102    Ala.    420;    Hadden    v. 

210;    First   Nat.   Bank   of   Spring-  Linville,  86  Md.  210;  Cuplt  v.  Park 

field  V.  Asheville  Furniture  &  Lum-  City  Bank,  20  Utah,  293. 

ber  Co.,  116  N.  C.  827.  2  Huse  v.  Ames,  104  Mo.  91. 

994  Craig  Medicine  Co.  v.  Mer-  Where  a-  corporation  held  no 
chants'  Bank  of  Rochester,  59  Hun  ™eetmgs,  and  permitted  an  agent 
(N.  Y.)  561;  Frost  v.  Domestic  *°  manage  the  business  m  every 
Sewing  Machine  Co.,  133  Mass.  Particular  it  was  held  that  he  had 
5g3  authority  to  execute  an  assignment 

for  the  benefit  of  creditors.    Con- 

995  Frost  V.  Domestic  Sewing  Ma-   ely  v.  Collins,  119  Mich.  519. 
chine  Co.,  133  Mass.  563.    Compare       a  Potts  v.  Wallace,  146  U.  S.  689; 
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A  superintendent  authorized  "to  buy  and  sell  material,  and 
to  make  all  contracts  for  the  same,"  has  power  to  release  a  con- 
tract which  he  has  power  to  make.® 

A  general  manager  having  control  of  the  business  of  the 
corporation,  with  authority  to  sell  goods  and  to  make  contracts 
in  the  course  of  the  company's  business,  has  authority  to  modify 
or  release  a  contract,  or  waive  performance;®  and  it  has  been 
held  that  he  may  waive  a  mechanic's  lien  for  goods  sold  by, 
him.''  A  manager  or  superintendent,  however,  cannot  release 
or  change  the  terms  of  a  ritten  contract  made  by  the  board  of 
directors  or  trustees.® 

Many  other  cases  bearing  upon  the  powers  of  general  man- 
agers are  referred  to  in  the  sections  following,  in  treating  of 
the  powers  of  particular  officers,  as  the  president,  treasurer,  etc. 

§  701.    Powers  of  the  president. 

The  president  of  a  corporation  may  be  given  the  power  to 
make  particular  contracts,  or  to  execute  conveyances,  borrow 
money,  execute  mortgages,  and  do  other  acts,  by  the  charter 
of  the  corporation,  or,  subject  to  charter  or  statutory  restric- 
tions, by  the  board  of  directors  or  the  stockholders.®  He  may 
be  given  general  authority  to  supervise  and  manage  the  busi- 

Moshannon  Land  &  Lumber  Co.  v.  tion.    White  v.  Taylor,  113  Mich. 

Sloan,  109  Pa.  St.  532.  543. 

4  Hilton  V.  Advance  Thresher  An  officer  authorized  to  contract 
Co.,  8  S.  D.  412.  for  tl^g  construction  of  a  railroad 

5  Indianapolis  Rolling  Mill  v.  St.  has  authority  to  extend  the  time 
Louis,  Ft.  Scott  &  W.  R.  Co.,  120  of  performance  to  a  contractor 
U.  S.  256.       whom  he  has  employed.    Hudson 

8  Indianapolis  Rolling  Mill  v.  St.    Riyer  &  Washington  County  Mid- 

^T°T'£*.-  ^^<2"  ^  '^^A*l°-,i^°  'and  R.  Co.  v.  Hanfleld,  36  App. 

V.  S.  256,   affirming  26  Fed.   140 ;  niv   (N  Y  )  605 

Burley  v.  Hitt,  54  Mo.  App.  272;  ,'     ,'        .      '          _           _  „„„ 

Nichols  V.  Scranton  Steel  Co.,  137  ,.'^t^\f  Y^^^f^^^"'  ^- 

A  president  or  other  officer  of  a  *  Lonkey  v.  Succor  Mill  &  Min- 

corporation   having    authority    to  'iS  Co.,   10  Nev.   17;   Boynton  v. 

sell  stock  for  It,  and  having  made  Lynn   Gas   Light   Co.,   124   Mass. 

a  contract  to  sell  the  same,  has  au-  197. 

thority,  as  part  of  the  same  trans-  »  See  post,  §  701  et  seq.    And  see 

action,  to  substitute  a  new  agree-  the  cases  specifically  referred  to  in 

ment  giving  the  purchaser  an  op-  notes  from  18  to  52,  infra. 
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ness  of  the-  corporation,  or  a  particular  part  of  it.  In  such  a 
case,  his  authority  extends  impliedly  to  any  contract  or  other 
act  which  is  incident  to  the  ordinary  business  of  the  corpora- 
tion, or  to  that  part  with  which  he  is  intrusted,  without  special 
authority  to  make  the  particular  contract  or  do  the  particular 
act  ;^°  but  it  does  not  extend  to  contracts  or  other  acts  which  are 
not  incident  to  the  ordinary  business.-'^  Furthermore,  a  cor- 
poration may  be  estopped  to  deny  the  authority  of  its  presi- 

10  Crowley   v.    Genesee    Mining  Rep.  351;   Merrill  v.  Hurley,  6  S. 

Co.,  55  Cal.  273;  Rathbun  v.  Snow,  D.  592,  55  Am.  St.  Rep.  859;  Wells, 

123  N.  Y.  343 ;  Leroy  &  Caney  Val-  Fargo  &  Co.  v.  Bnright,  127  CaU 

ley  Air-Line  R.   Co.   v.    Sidell,   13  669;    Heinze  v.   South  Green  Baf 

C.  C.  A.  308,  66  Fed.  27,  26  V.  S.  Land  &  Dock  Co.,  109  Wis.  99. 

App.  656;  Missouri  Pacific  Ry.  Co.  Authority  to  erect  a  building  in- 

V.   Sidell,   14   C.  C.  A.   477,   35  U.  eludes  authority  to  contract  debts 

S.  App.  152,  67  Fed.  464;  Sherman  for  the  purpose.     Cattron  v.  First 

Center  Town  Co.  v.  Morris,.  43  Kan.  Universalist   Society   of   Manches- 

282,19  Am.  St.  Rep.  134;  Sherman  ter,  46  Iowa,  106. 

Center   Town    Co.    v.    Swigart,    43  A  resolution  by  the  directors  of 

Kan.  292,  19  Am.  St.  Rep.  137;  Ken-  a   corporation,    conferring   on   the 

tucky  Tobacco  Ass'n  v.  Ashby,  9  president  full  power  to  act  for  it 

Ry.  Law  Rep.  109;   Mining  Co.  v.  with  reference  to  municipal  street 

Anglo-California  Bank,   104   U.   S.  work,  authorizes  him  to  contract 

192;   Northern  Central  Ry.  Co.  v.  with  the  city  on  behalf  of  the  cor- 

Bastian,  15  Md.  494;  Chemical  Nat.  poration  for  the   improvement  of 

Bank  v.  Kohner,  85  N.  Y.  189;  Pat-  the  street.    Oakland  Paving  Co.  v. 

terson  v.  Robinson,  116  N.  Y.  193;  Rier,  52  Cal.  270. 

Ceeder  v.  H.  M.  Loud  &  Sons  Lum-  Under    authority    conferred    by 

ber  Co.,  86  Mich.  541,  24  Am.  St.  the   directors   of   a   steam   packet 

Rep.    134;    Preston   Nat.   Bank   of  company  to  make  arrangements  to 

Detroit  v.   George   T.   Smith   Mid-  induce  persons  to  buy  freight  for 

dlings  Purifier  Co.,  84  Mich.  364;  the  boats,  the  president  may  guar- 

Sarmiento  v.  Davis  Boat  &  Oar  Co.,  anty   shippers    against   loss    upon 

105  Mich.  3.00,  55  Am.  St.  Rep.  446 ;  merchandise  shipped,  to  the  extent 

Smith    V.     Martin    Anti-Fire    Car  of  the  freight.    Ward  v.  Davidson, 

Heating   Co.,   64   Hun,   639,   19   N.  89  Mo.  445. 

Y.  Supp.  285 ;  Oakes  v.  Cattaraugus  Where  a  corporation  authorizes 
Water  Co.,  143  N.  Y.  430;  McComb  its  president  to  contract  for  the 
V.  Barcelona  Apartment  Ass'n,  134  construction  of  a  railroad,  he  is  au- 
N.  Y.  598;  Memphis  &  Charleston  thorized  to  advance  bonds  and 
R.  Co.  V.  Scruggs,  50  Miss.  284;  stock  of  the  company  to  a  contract- 
Chicago,  Burlington  &  Q.  R.  Co.  v.  or  agreeing  to  construct  li.  Hud- 
Coleman,  18  111.  297,  68  Am.  Dec.  son  River  &  Washington  County 
544;  Loeb  Foundry  Co.  v.  Stout,  61  Midland  R.  Co.  v.  Hanfield,  36  ■ 
111.  App.  166;  National  State  Bank  App.  Div.  (N.  Y.)  605. 
V.  Vigo  County  Nat.  Bank,  141  Ind. 

352,  50  Am.  St.  Rep.  330;  Calvert  n  Blen  v.  Bear  River  &  Auburn 

V.   Idaho   Stage   Co.,   25   Or.   412;  Water  &  Mining  Co.,  20  Cal.  602, 

Ford  v.  Hill,  92  Wis.  188,  53  Am.  St.  81  Am.  Dec.  132;  Millville  Traction 

Rep.   902;    Ward  v.   Davidson,   89  Co.  v.  Goodwin,  53  N.  J.  Eq.  448; 

Mo.  445;  Sparks  v.  Dispatch  Trans-  Stokes  v.  New  Jersey  Pottery  Co., 

fer  Co.,   104  Mo.   531,   24  Am.   St.  46  N.  J.  Law,  237. 
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dent  by  clothing  him  with  apparent  authority  to  act  for  it  in 
making  contracts  or  doing  other  acts,  as  where  it  allows  him 
habitually  to  make  such  contracts  or  do  such  acts,  or  to  man- 
age the  business  generally,  although  no  authority  may  have 
been  expressly  conferred  upon  him.-^^  And  it  may  express- 
ly or  impliedly  ratify  contracts  made  or  other  acts  done  with- 
out authority.  And  if  it  accepts  the  benefit  of  the  contract 
or  act  or  acquiesces  therein  with  knowledge,  it  impliedly  rati- 
fies it.^^ 

In  view  of  the  fact  that  presidents  of  corporations  are  often 
thus  given  general  supervision  and  control  over  their  man- 
agement, it  has  been  held  by  some  courts  that  contracts  or  acta 
made  or  done  by  the  president  of  a  corporation  in  the  course 
of  its  ordinary  business  will  be  presumed  to  have  been  within 
his  authority,  unless  the  contrary  appears.^*     The  prevailing 

12  Chambers  v.  Lancaster,  160  N.  Steel  Co.,  6  App.  Dlv.  (N.  Y.)  166; 
Y.  342;  Smith  v.  Martin  Anti-Fire  Illinois  Trust  &  Savings  Bank  v. 
Car  Heater  Co.,  64  Hun,  639,  19  Pacific  Ry.  Co.,  117  Cal.  332;  Willis 
N.  Y.  Supp.  285;  Oakes  v.  Cattarau-  v.  St.  Paul  Sanitation  Co.,  53  Minn, 
gus  Water  Co.,  143  N.  Y.  430;  Le-  370;  Pittsburgh,  Cincinnati  &  St. 
roy  &  Caney  Valley  Air-Line  R.  L.  Ry.  Co.  v.  Keokuk  &  Hamilton 
Co.  V.  Sldell,  13  C.  C.  A.  308,  26  U.  Bridge  Co.,  131  U.  S.  371;  Blanch- 
S.  App.  656,  66  Fed.  27;  Missouri  ard  v.  Commercial  Bank  of  Tacoma 
Pacific  Ry.  Co.  v.  Sidell,  14  C.  C.  (C.  C.  A.)  75  Fed.  249;  Prentiss 
A.  477,  67  Fed.  464,  35  U.  S.  App.  Tool  &  Supply  Co.  v.  Godchaux, 
152;  G.  V.  B.  Mining  Co.  v.  First  (C.  C.  A.)  66  Fed.  234;  EdelhofE  v. 
Nat.  Bank  of  Hailey,  36  C.  C.  A.  Horner-Miller  Mfg.  Co.,  86  Md.  595; 
633,  95  Fed.  23 ;  Kentucky  Tobacco  Grape  Sugar  &  Vinegar  Mfg.  Co. 
Ass'n  V.  Ashby,  9  Ky.  Law  Rep.  v.  Small,  40  Md.  395;  Omaha  Con- 
109 ;  Loeb  Foundry  Co.  v.  Stout,  61  solidated  Vinegar  Co.  v.  Burns,  49 
111.  App.  166;  Sherman  Center  Neb.  229 ;  Perry  v.  Simpson  Water- 
Town  Co.  V.  Morris,  43  Kan.  282,  proof  Mfg.  Co.,  37  Conn.  520;  Hen- 
19  Am.  St.  Rep.  134;  Sherman  Cen-  ry  v.  Colorado  Land  &  Water  Co., 
ter  Town  Co.  v.  Swigart,  43  Kan.  10  Colo.  App.  14.  See  the  cases  _ 
292,  19  Am.  St.  Rep.  137;  Northern  specifically  cited  in  the  notes  fol- 
Central  Ry.  Co.  v.  Bastian,  15  Md.  lowing.  And  see  post,  §  714  et 
494;    Texarkana  &  Ft.   Smith  Ry.  seq. 

Co.  V.  Bemls  Lumber  Co.,  67  Ark.  i*  Chicago,  Burlington  &  Q.  R- 

542;  Ceeder  v.  H.  M.  Loud  &  Sons  Co.  v.  Coleman,  18  111.  297,  68  Am. 

Lumber  Co.,  86  Mich.  541,  24  Am.  Dec.  544;    Smith  v.  Smith,  62  111. 

St.  Rep.  134;  Mining  Co.  v.  Anglo-  493;  Union  Mutual  Life  Ins.  Co.  v. 

California    Bank,    104    U.    S.    192.  White,    106    III.    67;    Anderson   v. 

And  see  post,  §  707  et  seq.  South   Chicago   Brewing  Co.,  173 

IS  Jones  V.  Williams,  139  Mo.  1,  111.  213;   MuUanphy  Savings  Bank 

61  Am.  St.  Rep.  436;  Scott  v.  Mid-  v.  Schott,  135  111.  655,  25  Am.  St 

dletown,  Unionville  &  W.  R.  Co.,  Rep.  401 ;  Gubbins  v.  Bank  of  Com- 

86  N.  Y.  200;    Davies  v.  Harvey  merce,  79  111.  App.  150;  Lake  Street 


§  701  MANAGEMENT  OF  CORPORATIONS.  2131 

doctrine,  however,  is  to  the  contrary.  According  to  the  de- 
cided weight  of  authority,  whether  he  has  authority  to  do  a 
particular  act  depends  upon  the  powers  conferred  upon  him, 
either  by  the  charter,  or  by  the  stockholders  or  directors.  He 
may  be  expressly  authorized  to  do  a  particular  act,  or  he  may 
be  expressly  given  the  general  management  of  the  corporation, 
or  he  may  be  clothed  with  apparent  authority,  so  that  his  acts 
will  be  binding  on  the  corporation ;  or  he  may  be  a  mere  figure- 
head, with  no  other  duties  than  to  preside  at  the  meetings  of 
directors;  or  his  authority  may  range  anywhere  between  these 
extremes.  The  mere  fact  that  he  is  president,  without  more^ 
does  not  imply  that  he  has  any  greater  power  than  any  otheg 
director.  Although  there  are  some  decisions  to  the  contrary, 
as  stated  above,^^  this  view  is  sustained  by  the  overwhelming 
weight  of  authority.^®     Most  of  the  cases  which  are  apparently 

Elevated  R.  Co.  v.  Carmichael,  82  Street  Ry.  Co.  v.  First  Nat.  Ex- 
Ill.  App.  344;  Consolidated  Per-  change  Bank,  62  Ark.  33,  54  Am.  St. 
fume  Co.  V.  National  Bank  of  Re-  Rep.  282;  Blen  v.  Bear  River  & 
public,  86  111.  App.  642;  Bank  of  Auburn  Water  &  Mining  Co.,  20 
Minneapolis  v.  Griffin,  168  111.  314;  Cal.  602,  81  Am.  Dec.  132;  Potts 
Board  of  Trade  of  City  of  Chicago  v.  Wallace,  146  U.  S.  689 ;  National 
v..  Nelson,  162  111.  431,  53  Am.  St.  State  Bank  v.  Vigo  County  Nat. 
Rep.  312;  Powers  v.  Schlicht  Heat,  Bank,  141  Ind.  352,  50  Am.  St. 
Light  &  Power  Co.,  23  App.  Div.  Rep.  330;  Westerfleld  v.  Radde,  7 
380,  165  N.  Y.  662;  White  v.  Shep-  Daly  (N.  Y.)  326;  Mount  Sterling  & 
pard,  41  App.  Div.  (N.  Y.)  113 ;  Jeffersonville  Turnpike  Road  Co.  v. 
Chemical  Nat.  Bank  v.  Kohner,  85  Looney,  1  Mete.  (Ky.)  550,  71  Am. 
N.  Y.  189;  Patterson  v.  Robinson,  Dec.  491;  Templin  v.  Chicago,  Bur- 
116  N.  Y.  193;  Sherman  Center  lington  &  P.' Ry.  Co.,  73  Iowa,  548 ; 
Town  Co.  v.  Swigart,  43  Kan.  292,  Wait  v.  Nashua  Armory  Ass'n,  66 
19  Am.  St.  Rep.  137;  Kentucky  To-  N.  H.  581,  49  Am.  St.  Rep.  630; 
bacco  Ass'n  v.  Ashby,  9  Ky.  Law  Koch  v.  National  Union  Building 
Rep.  109;  American  Exchange  Nat.  Ass'n,  137  111.  497,  affirming  35  111. 
Bank  v.  Oregon  Pottery  Co.,  55  App.  465 ;  Stanley  v.  Sheffield  Land, 
Fed.  265;  White  v.  Elgin  Cream-  Iron  &  Coal  Co.,  83  Ala.  260;  Brush 
ery  Co.,  108  Iowa,  522.  Electric  Light  &  Power  Co.  v.  City 

15  Supra,  note  14.  Council  of  Montgomery,   114  Ala. 

16  Titus  V.  Cairo  &  Fulton  R.  433 ;  Merchants'  Bank  of  Macon  v. 
Co.,  37  N.  J.  Law,  98;  Stokes  v.  Rawls,  7  Ga.  191,  50  Am.  Dec.  394; 
New  Jersey  Pottery  Co.,  46  N.  J.  Grant  v.  Duluth,  Missabe  &  N.  Ry. 
Law,  237;  Lyndon  Mill  Co.  v.  Lyn-  Co.,  66  Minn.  349;  Franco-Texan 
don  Literary  &  Biblical  Institution,  Land  Co.  v.  McCormick,  85  Tex. 
63  Vt.  581,  25  Am.  St.  Rep.  783;  416,  34  Am.  St.  Rep.  815;  Rum- 
Walworth  County  Bank  v.  Farm-  bough  v.  Southern  Improvement 
ers'  Loan  &  Trust  Co.,  14  Wis.  325;  Co.,  112  N.  C.  751,  34  Am.  St.  Rep. 
Chicago  &  Northwestern  Ry.  Co.  v.  528 ;  and  cases  cited  in  the  notes 
James,  22  Wis.  194;  City  Electric  following. 
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to  tlie  contrary  will  be  found  to  have  rested  on  the  fact  that  the 
president  had  been  clothed  with  apparent  authority.^  ^ 

Particular  contracts  or  other  acts. — ^In  accordance  with  this 
doctrine,  it  has  repeatedly  been  held  that  the  president  of  a 
corporation,  in  the  absence  of  an  express  delegation  of  author- 
ity, or  a  clothing  with  apparent  authority,  has  no  implied  au- 
thority, by  virtue  of  his  office  as  president,  to  contract  gen- 
erally or  to  contract  at  all  for  the  corporation.^®  He  has.no 
implied  authority  to  borrow  money  for  the  corporation,  unless 
he  is  intrusted  with  the  management  of  its  business;^®   or  to 


17  Supra,  post,  §  707  et  seq.  And 
see  the  cases  specifically  referred 
to  in  notes  following. 

18  Stanley  v.  Sheffield  Land,  Iron 
&  Coal  Co.,  83  Ala.  260;  Templin  v. 
Chicago,  Burlington  &  P.  Ry.  Co., 
73  Iowa,  548;  Griffith  v.  Chicago, 
Burlington  &  P.  R.  Co.,  74  Iowa, 
85;  Wait  v.  Nashua  Armory  Ass'n, 
66  N.  H.  581,  49  Am.  St.  Rep.  630; 
Macbean  v.  Irvine's  Ex'r,  4  Bibb 
(Ky.)  17;  Mount  Sterling  &  JefCer- 
sonville  Turnpike  Road  Co.  v. 
Looney,  1  Mete.  (Ky.)  550,  71  Am. 
Dec.  491;  Central  Trust  Co.  of  New 
York  V.  Condon,  14  C.  C.  A.  314,  31 
D.  S.  App.  387,  67  Fed.  84;  Wester- 
field  V.  Radde,  7  Daly  (N.  Y.)  326; 
Bohm  V.  V.  Loewer's  Gambrinus 
Brewery  Co.,  16  Daly  (N.  Y.)  80; 
Western  R.  Co.  v.  Bayne,  11  Hun 
(N.  Y.)  166;  Bright  v.  Canadian 
International  Stock  Yard  &  Abat- 
toir Co.,  83  Hun  (N.  Y.)  482;  Na- 
tional State  Bank  v.  Vigo  County 
Nat.  Bank,  141  Ind.  352,  50  Am.  St. 
Rep.  330;  Farmers'  Bank  of  Bucks 
County  V.  McKee,  2  Pa.  St.  318; 
TifEt  V.  Quaker  City  Nat.  Bank,  47 
Leg.  Int.  308,  141  Pa.  St.  550; 
Hodges  V.  Rutland  &.  Burlington  R. 
Co.,  29  Vt.  220;  Chicago  &  North- 
western Ry.  Co.  V.  James,  22  Wis. 
194;  Grant  v.  Duluth,  Missabe  &  N. 
Ry.  Co.,  66  Minn.  349;  Tobin  v. 
Roaring  Creek  &  Charleston  R.  Co., 
80  Fed.  1020;  Colton  v.  Depew,  59 
N.  J.  Eq.  126;  Depew  v.  Colton  (N. 
J.  Eq.)  46  Atl.  728. 

The  president  of  a  railroad  com- 


pany has  no  implied  authority 
to  make  construction  contracts. 
Templin  v.  Chicago,  Burlington  & 
P.  Ry.  Co.,  73  Iowa,  548 ;  Griffith  v. 
Chicago,  Burlington  &  P.  R.  Co.,  74 
Iowa,  85;  and  other  cases  above 
cited. 

The  president  of  a  savings  bank, 
on  making  a  building  loan,  and 
taking  a  mortgage  on  the  prem- 
ises, has  no  authority  to  bind  the 
bank  by  an  agreement  to  pay  for 
materials  to  be  furnished  the  mort- 
gagor for  completion  of  the  build- 
ing, retaining  proceeds  of  the  loan 
for  such  purpose.  Slattery  v. 
North  End  Savings  Bank,  175 
Mass.  380. 

19  Life  &  Fire  Ins.  Co.  v.  Me- 
chanic Fire  Ins.  Co.,  7  Wend.  (N. 
Y.)  31;  Tobin  v.  Roaring  Creek  & 
Charleston  R.  Co.,  86  Fed.  1020; 
Western  Nat.  Bank  v.  Armstrong, 
152  U.  S.  346. 

But  such  authority  may  be  ex- 
pressly conferred,  or  implied  from 
the  fact  that  the  corporation  has 
clothed  him  with  apparent  author- 
ity, or  given  him  general  authority 
to  manage  the  business.  Castle  v. 
Belfast  Foundry  Co.,  72  Me.  167; 
Hatch  V.  Coddington,  95  U.  S.  48; 
McDonald  v.  Chisholm,  131  111.  273; 
Preston  Nat.  Bank  of  Detroit  v. 
George  T.  Smith  Middlings  Purifier 
Co.,  84  Mich.  364;  Kraft  v.  Free- 
man Printing  &  Publishing  Ass'n, 
87  N.  Y.  628;  Martin  v.  Niagara 
Falls  Paper  Mfg.  Co.,  44  Hun,  130. 
122  N.  Y.  165;  G.  V.  B.  Mining  Co. 
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execute  notes  or  bonds,  draw  or  accept  bills  of  exchange  or 
drafts,  or  indorse  commercial  paper  '^^  or  to  employ  managers, 


V.  First  Nat.  Bank  of  Hailey,  36  C. 
C.  A.  633,  95  Fed.  23;  Rosemond  v. 
Northwestern  Autographic  Regis- 
ter Co.,  62  Minn.  374;  Africa  v. 
Duluth  News  Tribune  Co.,  82  Minn. 
283;  Texarkana  &  Ft.  Smith  Ry. 
Co.  V.  Bemis  Lumber  Co.,  67  Ark. 
542. 

And  an  unauthorized  borrowing 
of  money  by  the  president  may  be 
ratified,  either  expressly,  or  im- 
pliedly by  retaining  and  using  the 
money.  Blanchard  v.  Commercial 
Bank  of  Tacoma,  21  C.  C.  A.  319, 
75  Fed.  249;  WiUis  v.  St.  Paul 
Sanitation  Co.,  53  Minn.  370;  Pren- 
tiss Tool  &  Supply  Co.  V.  God- 
chaux,  66  Fed.  234.  See  post,  §  707 
et  seq. 

20  City  Electric  Street  Ry.  Co.  v. 
First  Nat.  Exchange  Bank,  62  Ark. 
33,  54  Am.  St.  Rep.  282;  Estes  v. 
German  Nat.  Bank,  62  Ark.  7;  Ma- 
rine Bank  of  City  of  New  York  v. 
Clements,  3  Bosw.  600,  31  N.  Y. 
33 ;  People's  Bank  v.  St.  Anthony's 
Roman  Catholic  Church,  109  N.  Y. 
512;  Dabney  v,  Stevens,  40  How. 
Pr.  (N.  Y.)  341;  Stallcup  v.  Na- 
tional Bank  of  Republic,  15  N.  Y. 
St.  Rep.  39;  Hitchings  v.  St.  Louis, 
New  Orleans  &  O.  C.  &  Transp. 
Co.,  68  Hun  (N.  Y.)  33;  Columbia 
Bank  t.  Gospel  Tabernacle  Church, 
127  N.  Y.  361;  Lazarus  v.  Shearer, 
2  Ala.  718;  Cattron  v.  First  Uni- 
versalist  Society  of  Manchester,  46 
Iowa,  106;  Reeder  v.  Lewis  &  Ma- 
son "Turnpike  Road  Co.,  7  Ky.  Law 
Rep.  363;  National  Bank  of  Com- 
merce of  Kansas  City  v.  Atkinson, 
55  Fed.  465;  Edwards  v.  Carson 
Water  Co.,  21  Nev.  469;  McLellan 
V.  Detroit  File  Works,  56  Mich. 
579;  Bacon  v.  Mississippi  Ins.  Co., 
31  Miss.  116;  Elwell  v.  Puget 
Sound  &  Chehalis  R.  Co.,  7  Wash. 
487;  Worthington  v.  Schuylkill 
Electric  Ry.  Co.,  195  Pa.  St.  211; 
Crawford  v.  Albany  Ice  Co.,  36  Or. 
535. 

The  president,  however,  may  be 
expressly    authorized    to    execute 


notes,  etc.,  on  behalf  of  the  corpo- 
ration, and  authority  to  do  so  for 
the  legitimate  purposes  of  tbe  cor- 
poration will  be  implied  if  he  is  In- 
trusted with  the  management  of 
the  business  of  the  corporation,  or 
if  he  is  habitually  allowed  to  act, 
and  is  thus  clothed  with  apparent 
authority.  Fitzgerald  &  Mallory 
Construction  Co.  v.  Fitzgerald,  137 
U.  S.  98;  United  States  Nat.  Bank 
V.  First  Nat.  Bank  of  Little  Rock, 
24  C.  C.  A.  597,  79  Fed.  296;  Amer- 
ican Exchange  Nat.  Bank  v.  Ore- 
gon Pottery  Co.,  55  Fed.  265;  Dex- 
ter Savings  Bank  v.  Friend,  90 
Fed.  703;  CEistle  v.  Belfast  Foundry 
Co.,  72  Me.  167;  McDonald  v.  Chis- 
holm,  131  111.  273;  Olcott  v.  Tioga 
R.  Co.,  27  N.  Y.  546,  84  Am.  Dec. 
298 ;  Fifth  Nat.  Bank  of  Providence 
V.  Navassa  Phosphate  Co.,  119  N. 
Y.  256;  Martin  v.  Niagara  Falls 
Paper  Mfg.  Co.,  44  Hun  (N.  Y.) 
130;  Marine  Bank  of  City  of  New 
York  V.  Clements,  31  N.  Y.  33; 
National  Park  Bank  of  New  York 
V.  German  American  Mutual  Ware- 
housing &  Security  Co.,  53  N.  Y. 
Super.  Ct.  367;  Preston  Nat.  Bank 
of  Detroit  v.  George  T.  Smith  Mid- 
dlings Purifier  Co.,  84  Mich.  364; 
First  Nat.  Bank  of  Hannibal  v. 
North  Missouri  Coal  &  Mining  Co., 
86  Mo.  125;  Shaver  v.  Hardin,  82 
Iowa,  378;  Merrill  v.  Hurley,  6  S. 
D.  592,  55  Am.  St.  Rep.  859.  See, 
also,  Davis  Sewing  Machine  Co.  v. 
Best,  105  N.  Y.  59. 

As  to  the  province  of  the  court 
and  jury,  see  Fifth  Nat.  Bank  of 
Providence  v.  Navassa  Phosphate 
Co.,  119  N.  Y.  256. 

If  the  president  is  authorized  to 
borrow  money,  he  has  implied  au- 
thority to  execute  the  usual  se- 
curities,— ^notes,  bills,  etc.  Hatch 
V.  Coddington,  95  V.  S.  48. 

Authority  to  execute  a  note  for 
the  corporation  does  not  include 
authority  to  stipulate  for  payment 
of  attorney's  fees.  Hardin  v.  Iowa 
Railway    &    Construction   Co.,   78 
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clerks,  laborers,  brokers,  or  other  agents,  or  to  bind  the  cor- 
poration in  any  way  by  the  appointment  of  an  agent  or  by  a 
contract  for  services  f^   or  to  make  a  contract  for  compensation 


Iowa,  726,  6  L.  R.  A.  52.  And  see 
Pacific  Rolling  Mill  v.  Dayton, 
Sheridan  &  G.  R.  Ry.  Co.,  5  Fed. 
852. 

Authority  to  sign  checks  and 
drafts  does  not  include  or  author- 
ize indorsement  of  commercial 
paper.  Hitchings  v.  St.  Louis,  New 
Orleans  &  O.  C.  &  Transp.  Co.,  68 
Hun  (N.  Y.)  33. 

Authority  generally  to  make  or 
indorse  notes  in  the  business  of  the 
company  gives  no  authority  to  in- 
dorse or  make  a  note  for  the  ac- 
commodation of  another  person  or 
corporation.  Aetna  Nat.  Bank  v. 
Charter  Oak  Life  Ins.  Co.,  50  Conn. 
167. 

The  president  clearly  has  no  im- 
plied authority  to  give  the  com- 
pany's note  for  his  individual  debt, 
or  for  money  to  be  used  in  his  pri- 
vate business,  and  one  who  takes 
it  under  such  circumstances,  with 
knowledge,  does  so  at  his  peril. 
Wilson  V.  Metropolitan  Elevated 
Ry.  Co.,  120  N.  Y.  145,  17  Am.  St. 
Rep.  625;  Third  Nat.  Bank  of  St. 
Paul  V.  Marine  Lumber  Co.,  44 
Minn.  65.  See  post,  §  711(b),  note 
178. 

Notes,  acceptances,  indorsements, 
etc.,  given  by  the  president  with- 
out authority,  may  be  ratified  by 
the  corporation,  and  ratification  is 
to  be  implied  if  the  directors  and 
stockholders  acquiesce  with  knowl- 
edge, or  if  the  corporation  retains 
and  uses  the  proceeds.  Willis  v. 
St.  Paul  Sanitation  Co.,  53  Minn. 
370;  Illinois  Trust  &  Savings  Bank 
V.  Pacific  Ry.  Co.,  117  Cal.  332; 
Blanchard  v.  Commercial  Bank  of 
Tacoma,  21  C.  C.  A.  319,  75  Fed. 
249 ;  McLaren  v.  First  Nat.  Bank  of 
Milwaukee,  76  Wis.  259;  Martin  v. 
Niagara  Falls  Paper  Mfg.  Co.,  41 
Hun,  130,  122  N.  Y.  165.  And  see 
post,  §  707  et  seq. 

21  Bright  V.  Canadian  Interna- 
tional Stock  Yard  &  Abattoir  Co., 
83  Hun  (N.  Y.)  482;  De  Bost  v.  Al- 


bert Palmer  Co.,  35  Hun  (N.  Y.) 
386;  Vogel  v.  St.  Louis  Museum. 
Opera  &  Fine-Art  Gallery,  8  Mo. 
App.  587;  Chicago  &  Northwestern 
Ry.  Co.  v.  James,  22  Wis.  194; 
Wait  V.  Nashua  Armory  Ass'n,  66 
N.  H.  581,  49  Am.  St.  Rep.  630; 
Murray  v.  C.  N.  Nelson  Lumber 
Co.,  143  Mass.  250;  Risley  v.  In- 
dianapolis, Bloomington  &  W.  R. 
Co.,  1  Hun,  202,  62  N.  Y.  240;  Alle- 
gheny County  Workhouse  v. 
Moore,  95  Pa.  St.  408;  Twelfth 
Street  Market  Co.  v.  Jackson,  102 
Pa.  St.  269 ;  Mathias'  v.  White  Sul- 
phur Springs  Ass'n,  19  Mont.  359; 
Mount  Sterling  &  Jeffersonville 
Turnpike  Road  Co.  v.  Looney,  1 
Mete.  (Ky.)  550,  71  Am.  Dec.  491; 
Johnson  v.  Sage  (Idaho)  44  Pac. 
641. 

Such  power,  however,  may  be  ex- 
pressly conferred,  or  may  be  im- 
plied when  the  jpresident  is  au- 
thorized or  permitted  to  manage 
the  business  of  the  corporation. 
Ceeder  v.  H.  M.  Loud  &  Sons  Lum- 
ber Co.,  86  Mich.  541,  24  Am.  St. 
Rep.  134;  Richmond,  Fredericks- 
burg &  P.  R.  Co.  V.  Snead,  19  Grat. 
(Va.)  354;  Hardy  v.  Tittabawassee 
Boom  Co.,  52  Mich.  45;  Oakes  v. 
Cattaraugus  Water  Co.,  143  N.  Y. 
430;  Hooker  v.  Eagle  Bank  of 
Rochester,  30  N.  Y.  83,  68  Am. 
Dec.  351;  Calvert  v.  Idaho  Stage 
Co.,  25  Or.  412;  Pollok  v.  Shultze, 
1  Hun  (N.  Y.)  320;  Loeb  Foundry 
Co.  V.  Stout,  61  111.  App.  166; 
Northern  Central  Ry.  Co.  v.  Bas- 
tian,  15  Md.  494;  Johnson  v.  Arm- 
strong, 83  Tex.  325,  29  Am.  St.  Rep. 
648. 

He  may  thus  be  authorized,  or 
clothed  with  apparent  authority,  to 
agree  to  pay  a  commission  to  an 
agent  for  selling  goods  for  the  com- 
pany. Northern  Central  Ry.  Co.  v. 
Bastian,  15  Md.  494. 

Employment  of  an  agent  or  serv- 
ant by  the  president  without  au- 
thority may  be  rendered  binding 
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to  a  promoter  of  the  corporation,  or  ratify  contracts  made  by 
promoters  f^  or  bind  the  corporation  by  an  agreement  for  com- 
pensation to  a  director  or  other  officer  f^  or  to  purchase  prop- 
erty for  the  corporation,  real  or  personal;^*  or  to  take  a  lease 
of  property  ;^^   or  to  bind  the  corporation  by  a  contract  of 


by  express  ratification  or  by  ac- 
quiescence on  the  part  of  the  di- 
rectors. Jones  V.  Williams,  139 
Mo.  1,  61  Am.  St.  Rep.  436;  Grape 
Sugar  &  Vinegar  Mfg.  Co.  v.  Small, 
40  Md.  395. 

22  TifEt  V.  Quaker  City  Nat.  Bank, 
47  Leg.  Int.  308,  141  Pa.  St.  550; 
RIsley  V.  Indianapolis,  Blooming- 
ton  &  W.  Ry.  Co.,  1  Hun,  202,  62 
N.  Y.  240.  But  see  Oakes  v.  Cat- 
taraugus Water  Co.,  143  N.  Y.  430. 
See  ante,  §  101. 

2s  Hodges  V.  Rutland  &  Burling- 
ton R.  Co.,  29  Vt.  220;  Bailey  v. 
Buffalo  Crosstown  Ry.  Co.,  14  Hun 
(N.  Y.)  483;  Henry  Wood's  Sons 
Co.  V.  Schaefer,  173  Mass.  443,  73 
Am.  St.  Rep.  305.  And  see  ante,  § 
672. 

2*Blen  V.  Bear  River  &  Auburn 
Water  &  Mining  Co.,  20  Cal.  602, 
81  Am.  Dec.  132;  Bliss  v.  Kaweah 
Canal  &  Irrigation  Co.,  65  Cal.  502; 
Westerfield  v.  Radde,  7  Daly  (N. 
Y.)  326;  In  re  Seymour,  82  Mich. 
496;  Bohm  v.  V.  Loewer's  Gam- 
brinus  Brewery  Co.,  16  Daly  (N. 
Y.)  80;  First  Nat.  Bank  of  Allen- 
town  V.  Hoct,  89  Pa.  St.  324,  33 
Am.  Rep.  769;  Lyndon  Mill  Co.  v. 
Lyndon  Literary  &  Biblical  Insti- 
tution, 63  Vt.  581,  25  Am.  St.  Rep. 
783 ;  Des  Moines  Mfg.  &  Supply  Co. 
V.  Tilford  Milling  Co.,  9  S.  D.  542; 
Franco-Texan  Land  Co.  v.  McCor- 
mick,  85  Tex.  416,  34  Am.  St.  Rep. 
815. 

The  president,  however,  may  be 
expressly  authorized  to  purchase 
property,  and  he  has  the  implied 
power  to  purchase  property  in  the 
usual  course  of  the  company's  busi- 
ness when  he  has  control  and  man- 
agement of  the  business.  Sparks 
V.  Dispatch  Transfer  Co.,  104  Mo. 
531,  24  Am.  St.  Rep.  351;  Castle  v. 
Belfast  Foundry  Co.,  72  Me.  167; 
Nichols  V.  Scranton  Steel  Co.,  137 
N.  Y.  471;  Olcott  v.  Tioga  R.  Co., 


27  N.  Y.  546,  84  Am.  Dec.  298. 
Compare,  however,  Getty  v.  C.  R. 
Barnes  Milling  Co.,  40  Kan.  281. 

If  the  president  of  a  corporation 
is  authorized  to  open  an  office  at  a 
certain  place,  he  has  implied  power 
to  bind  the  corporation  by  pur- 
chasing furniture  for  the  office. 
Cross  V.  Anglo-American  Banking 
Co.,  79  Hun  (N.  Y.)  424. 

If  the  president  is  authorized  to 
buy  property  for  the  corporation, 
he  may  buy  on  credit.  Arapahoe 
Cattle  &  Land  Co.  v.  Stevens,  13 
Colo.  534;  Slebe  v.  Joshua  Hendy 
Machine  Works,  86  Cal.  390. 

An  unauthorized  purchase  may 
be  ratified  by  the  board  of  direct- 
ors; and  it  is  generally  ratified  if 
they  retain  and  use  the  property, 
or  if  they  acquiesce.  Blen  v.  Bear 
River  &  Auburn  Water  &  Mining 
Co.,  20  Cal.  602,  81  Am.  Dec.  132; 
Olcott  v.  Tioga  R.  Co.,  27  N.  Y.  546, 
84  Am.  Dec.  298;  Dent  v.  North 
American  Steamship  Co.,  49  N.  Y. 
390;  Scott  V.  Middletown,  Union- 
ville  &  W.  R.  Co.,  86  N.  Y.  200; 
West  Salem  Land  Co.  v.  Montgom- 
ery Land  Co.,  89  Va.  192. 

Unauthorized  covenants  inserted 
by  the  president  in  a  conveyance 
of  land  to  the  corporation  are  rati- 
fied by  acceptance  of  the  convey- 
ance. Mobile  &  Montgomery  Ry. 
Co.  V.  Gilmer,  85  Ala.  422. 

An  unauthorized  purchase  of 
property  is  not  ratified  because  of 
its  use  by  the  company,  where  the 
directors  have  agreed  among  them- 
selves to  pay  for  it.  Lyndon  Mill 
Co.  V.  Lyndon  Literary  &  Biblical 
Institution,  63  Vt.  581,  25  Am.  St. 
Rep.  783. 

25  Hawley  v.  Gray  Bros.  Artificial 
Stone  Paving  Co.,  106  Cal.  337. 

But  he  has  such  power  if  he  has 
the  general  management  and  con- 
trol of  the  corporation,  and  the 
property  is  leased  in  the  course  of 
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guaranty  or  suretyship,  or  by  a  promise  to  pay  another's  debt.** 
The  president  of  a  corporation,  although  the  power  may  be 
expressly  or  impliedly  conferred  upon  him,  has  no  implied 

authority,  merely  by  virtue  of  his  office,  to  sell  and  convey  or 
contract  to  sell  the  real  or  personal  property  of  the  corpora- 
tion;*'^ or  exchange  the  same;**  or  to  sell  or  assign  its  notes, 

its  ordinary  business.    Hawley  v.  Farmers'   Loan   &   Trust   Co.,   14 

Gray  Bros.  Artificial  Stone  Paving  Wis.  325 ;  Bliss  v.  Kaweah  Canal  & 

Co.,  106  Cal.  337.     See,  also.  Jack-  Irrigation,  Co.,  65  Cal.  502;  Kansas 

sohville,  Mayport,  Pablo  Railway  &  City   Hay-Press   Co.   v.   Devol,   72 

Navigation  Go.  v.  Hooper,  160  U.  S.  Fed.  717;  In  re  Utica  Nat.  Brewing 

514.  Co.,    154    N.    Y.    268;    Pittsburgh 

Thus,  if  the  president  is  author-  Melting  Co.  v.  Reese,  118  Pa.  St. 

ized  by  resolution  of  the  directors  355;    Appeal    of   Pennsylvania   R. 

"to  make  and  sign  contracts,"  and  Co.,  80  Pa.  St.  265;    Koch  v.  Na- 

"to  do  a  general  business  for  the  tional  Union  Building  Ass'n,  137 

corporation,"  he  has  authority  to  111.  497,  affirming  35  111.  App.  466; 

take  a  lease  of  an  office,  store,  or  State  Nat.   Bank  v.  John  Moran 

other  premises,  which  are  neces-  Packing  Co.,  68  111.  App.  25;  Fitz- 

sary  for  carrying  on  its  business,  hugh  v.  Franco-Texas  Land  Co.,  81 

Hawley    v.    Gray    Bros.    Artificial  Tex.  306;   Franco-Texan  Land  Co. 

Stone    Paving    Co.,    106    Cal.    337.  v.  McCormick,  85  Tex.  416,  34  Am 

And  see  A.  6.   Rhodes  Furniture  St.  Rep.  815;  Asher  v.  Sutton,  31 

Co.  V.  Weeden,  108  Ala.  252.  Kan.  286;  Crump  v.  United  States 

If  tlie   president  takes  a  lease  Mining  Co.,  7  Grat.   (Va.)   352,  56 

without  authority,  his  act  may  be  Am.  Dec.  116 ;  Smith  v.  Lawson,  18 

ratified,  and  it  is  Impliedly  ratified  W.  Va.  212,  41  Am.  Rep.  688 ;  John- 

if   the   corporation   takes    posses-  son  v.  Sage   (Idaho)   44  Pac.  641; 

sion.    Jacksonville,  Mayport,  Pablo  Sebastian  v.  Covington  &  Cincin- 

Railway  &  Navigation  Co.  v.  Hoop-  nati  Bridge  Co.,  21  Ohio  St.  451; 

er,  160  U.  S.  514.  Hadden  v.  Linville,  86  Md.  210. 

26  Hall  V.  Auburn  Turnpike  Co.,  In  a  leading  New  Jersey  case  it 

27  Cal.  255,  87  Am.  Dec.  75;  Hamil-  was  said:     "In  the  absence  of  any- 

ton  V.   Bates    (Cal.)    35   Pac.  304;  thing  in  the  act  of  incorporation 

Georgetown  Water  Co.  v.  Central  bestowing  special  power  upon  the 

Thomson-Houston  Co.  (Ky.)  34  S.  president,  he  has  from  his  mere  of- 

W.  435,  35  S.  W.  636;  Dale  v.  Don-  ficial  station,  no  more  control  over 

aldson  Lumber  Co.,  48  Ark.  188,  3  the  corporate  property  and  funds. 

Am.  St.  Rep.  224.    And  see  post,  §  than  any  other  director."    Per  Van 

712,  and  cases  there  cited.  Syekel,  J.,  in  Titus  v.  Cairo  &  Ful- 

Where  the  president  has  charge  ton  R.  Co.,  37  N.  J.  Law,  98. 

of  the  management  of  a  corpora-  He  has  no  implied  authority  to 

tion,  he  may  execute,  In  the  usual  assign  a  patent  right  of  the  corpo- 

course,  a  guaranty  which  is  within  ration    in    payment    of    its    debt, 

the  powers  of  the  corporation, — as,  Kansas  City  Hay-Press  Co.  v.  De- 

in  some  states,  a  guaranty  by  a  vol,  72  Fed.  717. 

brewing  company  of  payment  of  He  has  no  authority  to  sell  the 

rent   by   the    lessee   of   a   saloon,  treasury  stock  of  the  corporation. 

Ante,  §  184(d),  note  192;   Hall  v.  In  re  Utica  Nat.  Brewing  Co.,  154 

Ernest  Ochs,  34  App.  Dlv.  (N.  Y.)  N.  Y.  268. 

103.  Of  course  the  president  may  be 

2' Walworth    County    Bank     v.  expressly  given  the  power  to  sell 
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bonds,  or  other  choses  in  action;''®  or  to  lease  its  real  prop- 
erty ;*•*  or  to  mortgage  or  pledge  its  real  or  personal  property, 

the  property  of  the  corporation,  lend  it.  Second  Avenue  R.  Co.  v. 
and  the  general  authority  con-  Mehrhach,  49  N.  Y.  Super.  Ct.  267. 
ferred  upon  him  may  be  broad  A  resolution  authorizing  the 
enough  to  include  authority  to  sell  president  or  other  officer  "to  make 
property.  Augusta  Bank  v.  Ham-  contracts  of  sale  of  the  land  of  the 
blet,35Me.491;  Pitzhugh  v.  Franco-  company"  does  not  authorize  him 
Texas  Land  Co.,  81  Tex.  306;  Mc-  to  execute  a  conveyance  as  attoi^ 
Elroy  V.  Minnesota  Percheron  ney  in  fact  for  the  company. 
Horse  Co.,  96  Wis.  317;  Senour  Green  v.  Hugo,  81  Tex.  452,  26  Am. 
Mfg.  Co.  V.   Clarke,   96  Wis.   469;    St.  Rep.  824. 

Steinke  v.  Tetzer,  108  Iowa,  512;  If  the  president  is  not  authorized 
Ft.  Worth  Publishing  Co.  v.  liitson,  to  sell  property,  he  cannot  bind  it 
80  Tex.  216;  J.  M.  Horton  Ice  by  false  representations  as  to  the 
Cream  Co.  v.  Merritt,  63  Hun  (N.  boundaries  or  otherwise.  Crump 
Y.)  628;  Quae  Drug  Co.  V.  Plant,  55  v.  United  States  Mining  Co.,  7 
App.  Div.  (N.  Y.)  87;  Springer  v.  Grat.  (Va.)  352,  56  Am.  Dec.  116. 
Bigford,  55  III.  App.  198.  But  It  is  otherwise  if  he  is  au- 

That  the  president  may  convey   thorized  to  sell.    Holmes  v.  Turn- 
land  by  way  of  donation,  when  au-   er's  Falls  Co.,  150  Mass.  535. 
thorized  to  convey  at  his  discre-       An  unauthorized  sale  and  trans- 
tion,  see  State  v.  Glenn,  18  Nev.  34.   fer  of  property  by  the   president 

When  the  president  is  authorized  may  be  ratified  by  the  directors  if 
"to  seU  and  convey"  a  tract  of  they  could  have  made  the  sale,  or 
land,  he  may  bind  the  corporation  by  the  stockholders,  and  ratifica- 
by  executing  a  bond  to  convey,  tion  may  be  implied  from  acqules- 
Augusta  Bank  v.  Hamblet,  35  Me.  cence.  Ft.  Worth  Publishing  Co.  v. 
491.  HItson,  80  Tex.  216.    But  compare 

But  authority  given  him,  ex-  Fitzhugh  v.  Franco-Texas  Land 
pressly  or  by  usage,  to  sell  prop-  Co.,  81  Tex.  306. 
erty  of  the  corporation,  reserving  as  Bliss  v.  Kaweah  Canal  &  Irrl- 
a  vendor's  lien,  gives  him  no  au-  gation  Co.,  65  Cal.  502;  Fitzhugh  v. 
thorlty  to  sell  without  reserving  a  Franco-Texas  Land  Co.,  81  Tex. 
lien.  Fitzhugh  v.  Franco-Texas  306;  Franco-Texan  Land  Co.  v. 
Land  Co.,  81  Tex.  306.  And  see  McCormick,  85  Tex.  416,  34  Am.  St. 
Franco-Texan  Land  Co.  v.  McCor-   Rep.  815. 

mick,  85  Tex.  416,  34  Am.  St.  Rep.  29  Titus  v.  Cairo  &  Pulton  R.  Co., 
815.  37  N.  J.  Law,  98;  Smith  v.  Lawson, 

And  general  authority  to  sell  18  W.  Va.  212,  41  Am.  Rep.  688; 
land  of  the  corporation  gives  no  First  Nat.  Bank  of  Central  City  v. 
authority  to  sell  in  consideration  Lucas,  21  Neb.  280;  Hoyt  v. 
of  a  note  payable  in  property,  as  Thompson,  5  N.  Y.  320;  Hallowell 
this  is  not  a  sale,  but  a  barter.  &  Augusta  Bank  v.  Hamlin,  14 
Pitzhugh  V.  Franco-Texas  Land  Mass.  178;  Kansas  City  Hay-Press 
Co.,  81  Tex.  306;  Franco-Texan  Co.  v.  Devol,  72  Fed.  717;  Marine 
Land  Co.  v.  McCormick,  85  Tex.  Bank  of  City  of  New  York  v. 
416,  34  Am.  St.  Rep.  815.  Clements,    3   Bosw.  600,   31   N.   Y, 

The  president,  when  authorized  33;  Hyde  v.  Larkin,  35  Mo.  App. 
to  sell  stock  or  other  property  be-  365;  Gibson  v.  Goldthwaite,  7  Ala. 
longing  to  the  corporation,  may  281,  42  Am.  Dec.  592. 
employ  a  broker  or  other  agent  to  Such  authority  may  be  expressly 
sell  the  same.  Sistare  v.  Best,  88  or  impliedly  conferred.  Marine 
N.  Y.  527.  Bank  of  City  of  New  York  v.  Clem- 

Authority  to  sell  bonds  or  other  ents,  31  N.  Y.  33;  Aspinwall  v. 
property  does  not  give  authority  to   Meyer,  2  Sandf.  (N.  Y.)  186;  How- 
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or  its  notes  and  other  securities  ;^^  to  surrender  or  transfer  its 
franchises  ;^^  to  consent  to  the  appointment  of  a  receiver  to 

land  V.  Myer,  3  N.  Y.  290;  Mitchell  thereby  rendered  binding.    Mount 

V.  Deeds,  49  111.  416,  95  Am.  Dec.  Washington  Hotel  Co.  v.  Marsh,  63 

621;     Commercial    Nat.    Bank    v.  N.  H.  230. 

Burch,  141  111.  519,  33  Am.  St.  Rep.  ai  Corbett  v.  Woodward,  5  Sawy. 

331;   Baker  v.  Cotter,  45  Me.  236:  403,  Fed.  Gas.  No.  3,223;  Alta  Sil- 

Greig  v.  Riordan,  99  Cal.  316 ;  Mer-  ver  Mining  Co.  v.  Alta  Placer  Miu- 

rill  V.  Hurley,  6  S.  D.  592,  55  Am.  ing   Co.,   78   Cal.   629;    Leggett  v. 

St.  Rep.  859;  Preston  Nat.  Bank  of  New  Jersey  Mfg.  &  Banking  Co.,  1 

Detroit  v.   George   T.   Smith  Mid-  N.   J.   Eg.   541,   23  Am.   Dec.   728; 

dlings  Purifier  Co.,  84  Mich.  364;  Titus  v.  Cairo  &  Pulton  R.  Co.,  37 

Parker  v.  Donnally,  4  W.  Va.  648;  N.  J.  Law,  98;  Stokes  v.  New  Jer- 

Smith  V.  Lawson,  18  W.  Va.  212,  41  sey  Pottery  Co.,  46  N.  J.  Law,  237; 

Am.  Rep.  688 ;    Irwin  v.  Bailey,  S  National  State  Bank  v.  Vigo  Coun- 

Biss.  523,  Fed.  Cas.  No.  7,079;  Cox  ty  Nat.  Bank,  141  Ind.  352,  50  Am. 

V.   Robinson,   27   C.   C.  A.   120,   82  St.  Rep.  330;  England  v.  Dearborn, 

Fed.  277;    Guernsey  v.  Black  Dia-  141  Mass.   590;    Tradesmen's  Nat. 

mond  Coal  ft  Mining  Co.,  99  Iowa,  Bank  v.  Manhattan  Lumber  Co.,  64 

471.  Hun  (N.  Y.)  635;  Luse  v.  Isthmus 

A  resolution  of  the  directors  of  Transit  Ry.  Co.,  6  Or.  125,  25  Am. 

an  insolvent  corporation,  authoriz-  Rep.  506;  Currie  v.  Bowman,  25  Or. 

ing  the  president  "to  execute  judg-  364;  Kansas  City  Hay-Press  Co.  v. 

ment     notes,     chattel     mortgages,  Devol,  72  Fed.  717;   Hyde  v.  Lar- 

bllls  of  sale,  or  other  instruments  kin,    35   Mo.   App.   365;    Mason   & 

in  their  judgment  necessary  to  the  Ford  Co.  v.  Metcalfe  Mfg.  Co.  (Ky.) 

financial    interests     of    the    com-  44  S.  W.  629;  American  Savings  &. 

pany,"  gives  him  power  to  assign  Loan  Ass'n  v.  Smith,  122  Ala.  502; 

book  accounts  of  the  company  to  a  Union    Nat.    Bank    v.    State   Nat. 

creditor     holding     its     judgment  Bank,  155  Mo.  95. 

notes.     Commercial  Nat.  Bank  v.  Authority  to  mortgage  or  pledge 

Burch,  141  111.  519,  33  Am.  St.  Rep.  property  or  choses  in  action  may 

331.  be   expressly   conferred   upon   the 

30  Yellow   Jacket    Silver   Mining  president,  or  it  may  be  implied  if 

Co.  V.  Stevenson,  5  Nev.  224;  Koch  it  is  done  in  the  usual  course  of 

V.  National  Union  Building  Ass'n.  business,  and  he  is  in  charge  and 

137  111.  497,  affirming  35  111.  App.  control  of  the  management.    Mer- 

465.  chants'  Bank  of  Baltimore  v.  God- 

The  president  of  a  bank  cannot  din,  76  Va.  503 ;  Preston  Nat.  Bank 
lease  or  authorize  the  lease  of  an  of  Detroit  v.  George  T.  Smith  Mid- 
elevator  included  in  a  chattel  mort-  dlings  Purifier  Co.,  84  Mich.  364; 
gage  to  the  bank,  unless  authorized  Kalamazoo  Spring  &  Axle  Co.  v. 
by  the  directors.  TuUey  v.  Citi-  Winans,  Pratt  &  Co.,  106  Mich, 
zens'  State  Bank  of  Plainfleld,  18  193;  Simis  v.  Davidson,  54  N.  Y. 
Ind.  App.  240.  Super.   Ct.   235;    Commercial  Nat. 

Such  authority,  however,  may  be  Bank  v.  Burch,  141  111.  519,  33  Am. 

conferred.     Holmes     v.     Turner's  St.   Rep.   331;    Boggs  v.   Lakeport 

Falls  Co.,  150  Mass.  535.  Agricultural  Park  Ass'n,  111  Cal. 

Authority  to  lease   property  in-  354;    Shaver  v.   Hardin,   82   Iowa, 

eludes  authority  to  make  represen-  378;   G.  V.  B.  Mining  Co.  v.  First 

tations  as  to  the  boundaries,  etc.  Nat.  Bank  of  Hailey,  36  C.  C.  A. 

Holmes  V.  Turner's  Falls  Co.,  150  633,    95   Fed.    23,   modifying   First 

Mass.  535.  Nat.   Bank  of  Hailey  v.   G.  V.  B. 

An    unauthorized    lease    by   the  Mining  Co.,  89  Fed.  439;  National 

president    may    be    ratified,    and  State  Bank  of  Terre  Haute  v.  Sand- 
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wind  up  its  affairs  ;^^  or  to  make  or  authorize  an  assignment 
of  its  property  for  the  benefit  of  creditors.^* 

Unless  the  president  is  given  express  authority,  or  is  intrusted 


ford  Fork  &  Tool  Co.  (Ind.)  60  N. 
B.  699. 

The  fact  that  the  president  of  a 
corporation  is  also  its  superintend- 
ent and  treasurer  gives  him  no  im- 
plied authority  to  mortgage  its 
property.  Stokes  v.  New  Jersey 
Pottery  Co.,  46  N.  J.  Law,  237. 

And  it  has  been  held  that  au- 
thority upon  the  part  of  the  presi- 
dent to  mortgage  property  of  the 
corporation  is  not  included  in  au- 
thority to  manage  the  ordinary 
business  of  the  corporation.  Luse 
V  Isthmus  Transit  Ry.  Co.,  6  Or. 
- 125,  25  Am.  Rep.  506. 

Authority  to  mortgage  gives  no 
authority  to  stipulate  in  the  mort- 
gage that  the  mortgagee  may  re- 
quire payment  of  the  principal,  at 
his  option,  upon  default  in  payment 
of  interest,  or  any  other  unusual 
term.  Jesup  v.  City  Bank  of  Ra- 
cine, 14  Wis.  331. 

Authority  to  execute  a  mortgage 
gives  no  authority  to  stipulate 
therein  for  payment  of  attorney's 
fees  on  foreclosure.  Pacific  Roll- 
ing Mill  V.  Dayton,  Sheridan  &  G. 
R.  Ry.  Co.,  5  Fed.  852.  See,  also, 
Hardin  v.  Iowa  Railway  &  Con- 
struction Co.,  78  Iowa,  726,  6  L.  R. 
A.  52. 

When  the  board  of  directors  au- 
thorizes its  president  to  borrow 
money,  and  stipulates  in  the  reso- 
lution that  the  money  shall  be  se- 
cured by  a  mortgage  if  the  corpo- 
ration shall  be  sued,  or  its  note 
protested,  or  if  it  shall  become  in- 
solvent, the  president  cannot,  in 
executing  a  mortgage,  give  the 
creditor  the  power  to  sell  all  the 
assets  of  the  company  after  ten 
days'  notice.  Monroe  Mercantile 
Co.  V.  Arnold,  108  Ga.  449. 

An  unauthorized  mortgage  or 
pledge  by  the  president  may  be 
ratified  by  the  corporation,  and  it 
does  ratify  the  same  if  it  acqui- 
esces therein  or  accepts  the  bene- 
fits of  the  transaction.    Edelhoff  v. 


Homer-Miller  Mfg.  Co.,  86  Md.  595; 
Sherman  v.  Fitch,  98  Mass.  59; 
Prentiss  Tool  &  Supply  Co.  v.  God- 
chaux  (C.  C.  A.)  66  Fed.  234;  Illi- 
nois Trust  &  Savings  Bank  v.  Pa- 
cific Ry.  Co.,  117  Cal.  332;  Krider 
V.  Trustees  of  Western  College,  31 
Iowa,  547;  Martin  v.  Niagara  Falls 
Paper  Mfg.  Co.,  44  Hun,  130,  122  N. 
Y.  165. 

32  Sebastian  v.  Covington  &  Cin- 
cinnati Bridge  Co.,  21  Ohio  St.  451; 
Appeal  of  Pennsylvania  R.  Co.,  80 
Pa.  St.  265. 

33  Walters  v.  Anglo-American 
Mortgage  &  Trust  Co.,  50  Fed.  316. 

34  Norton  v.  Alabama  Nat.  Bank, 
102  Ala.  420;  Gibson  v.  Gold- 
thwaite,  7  Ala.  281,  42  Am.  Dec.  592; 
Meloy  V.  Central  Nat.  Bank,  18  D. 
C.  69,  17  Wash.  Law  R.  63;  Cupit 
V.  Park  City  Bank,  20  Utah,  293; 
Schaefer  v.  Scott,  40  App.  Div.  (N. 
Y.)  438;  Wagg-Anderson  Woolen 
Co.  v.  J.  H.  Lesher  &  Co.,  78  111. 
App.  678.  And  see  Richardson  v. 
Rogers,  45  Mich.  591. 

He  may  be  expressly  or  implied- 
ly authorized.  Huse  v.  Ames,  104 
Mo.  91. 

A  resolution  of  the  directors 
"that  the  company  execute  a  gen- 
eral assignment  *  *  *  to  a 
trustee  to  be  nominated  by  the 
president"  impliedly  authorizes 
the  president,  as  the  executive  of- 
ficer, to  execute  the  assignment, 
but  does  not  authorize  him  to  se- 
lect himself  as  trustee.  If  he  does 
select  himself,  however,  his  action 
is  merely  voidable  at  the  election 
of  the  corporation.  Rogers  v.  Pell, 
154  N.  Y.  518,  reversing  89  Hun, 
159. 

After  the  president  has  executed 
an  assignment  in  pursuance  of  a 
resolution  of  the  directors,  his  au- 
thority is  exhausted,  and  he  cannot 
afterwards  execute  another  and 
different  assignment.  Richardson 
V.  Rogers,  45  Mich.  591. 
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generally  with  the  management  of  the  business,  he  has  no  im- 
plied authority,  by  virtue  of  his  office  merely,  to  pay  claims 
against  the  corporation;^^  to  collect  or  receive  payment  of 
debts  due  the  corporation;^*  to  institute  suits  on  behalf  of  the 
corporation,  or  appear  for  it  in  suits  against  it,  or  to  employ 
attorneys  or  counsel,  etc.  f  to  settle  or  compromise  accounts. 


35  New  Orleans  Building  Co.  v. 
Lawson,  11  La.  34;  Gibson  v. 
Goldthwaite,  7  Ala.  281,  42  Am. 
Dec.  592.  And  see  Kansas  City 
Hay-Press  Co.  v.  Devol,  72  Fed. 
717 ;  Sampson  v.  Fox,  109  Ala.  662, 
55  Am.  St.  Rep.  950. 

But  such  authority  may  be  con- 
ferred upon  him,  and  it  will  be  im- 
plied if  he  has  the  general  manage- 
ment of  the  business.  New  Or- 
leans Building  Co.  v.  Lawson,  11 
La.  34;  Quee  Drug  Co.  t.  Plaut,  55 
App.  Div.  (N.  Y.)  87;  Africa  v. 
Duluth  News-Tribune  Co.,  82  Minn. 
283. 

Although  the  president  may  be 
intrusted  with  the  management  of 
the  corporation,  he  has  no  power, 
on  the  insolvency  of  the  corpora- 
tion, to  transfer  all  the  assets  of 
the  company  by  way  of  preference 
to  a  particular  creditor.  Hadden 
V.  Linville,  86  Md.  210.  And  see 
State  Nat.  Bank  of  St.  Joseph  v. 
.Tohn  Moran  Packing  Co.,  68  111. 
App.  25. 

36  See  Dougherty  v.  Hunter,  54 
Pa.  St.  380. 

But  he  may  be  expressly  author- 
ized, or  he  may  have  authority  be- 
cause of  being  intrusted  with  man- 
agement of  the  business  of  the 
company.  Dougherty  v.  Hunter,  54 
Pa.  St.  380;  Panhandle  Nat.  Bank 
V.  Emery,  78  Tex.  498  (where  the 
president  of  a  bank  was  held  to 
have  the  power  to  bind  it  by  ac- 
cepting property  in  payment  of  a 
debt,  and  agreeing  to  pay  off  a 
claim  which  was  a  lien  thereon) ; 
Mitchell  V.  Vermont  Copper  Min- 
ing Co.,  67  N.  Y.  280  (where  tender 
to  the  president  of  a  corporation  of 
the  money  due  upon  a  call  on  stock 
subscriptions  was  held  good) ; 
East  New  York  &  Jamaica  R.  Co. 


V.  Lighthall,  36  How.  Pr.  (N.  Y.) 
481  (where  he  was  held  authorized 
to  receive  payment  of  subscrip- 
tions). 

Where  the  president  of  a  bank  is 
held  out  as  having  power  to  at- 
tend to  all  of  its  business,  he  may 
bind  the  bank  by  accepting  an  as- 
signment of  a  judgment  in  pasrment 
of  a  claim  of  the  bank.  First  Nat. 
Bank  of  Indianapolis  v.  New,  146 
Ind.  411. 

Payment  made  to  the  president 
of  a  bank,  outside  the  usual  course 
of  business,  which  the  bank  does 
not  receive,  and  from  which  it 
derives  no  benefit,  is  not  a  pay- 
ment that  binds  the  bank.  Tulley 
V.  Citizens'  State  Bank  of  Plain- 
field,  18  Ind.  App.  240. 

3'  Ashuelot  Mfg.  Co.  v.  Marsh,  1 
Gush.  (Mass.)  507;  Pacific  Bank  v. 
Stone,  121  Cal.  202;  Bridgeport 
Savings  Bank  v.  Eldredge,  28  Conn. 
556,  73  Am.  Dec.  688;  Bright  v. 
Metalrie  Cemetery  Ass'n,  33  La. 
Ann.  58. 

The  president  may  have  such  au- 
thority, however,  either  by  its  being 
expressly  conferred  upon  him,  or 
by  his  being  customarily  author- 
ized or  permitted  to  attend  to  such 
matters,  or  to  manage  the  business 
of  the  corporation  generally.  Sar- 
mlento  v.  Davis  Boat  &  Oar  Co., 
105  Mich.  300,  55  Am.  St  Rep.  446; 
Streeten  v.  Robinson,  102  Cal.  542; 
American  Ins.  Co.  v.  Oakley,  9 
Paige  (N.  Y.)  496,  38  Am.  Dec.  561; 
Mumford  v.  Hawkins,  5  Denio  (N. 
Y.)  355;  Recamier  Mfg.  Co.  v.  Sey- 
mour, 15  Daly,  245,  5  N.  Y.  Supp. 
648;  Potter  v.  New  York  Infant 
Asylum,  44  Hun  (N.  Y.)  367;  Oak- 
ley V.  Working  Men's  Union  Be- 
nevolent Society,  2  Hilt  (N.  Y.) 
487;  Colraan  v.  West  Virginia  Oil 
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claims,  or  suits  by  or  against  the  corporation;^*  or  to  confess 
a  judgment  against  the  corporation,  or  execute  a  warrant  or 
power  of  attorney  to  confess  judgment;^®  or  to  submit  matters 
to  arbitration.*" 


&  Oil  Land  Co.,  25  W.  Va.  148; 
Trustees  of  Smith  Charities  v.  Con- 
nolly, 1B7  Mass.  272;  Reno  Water 
Co.  V.  Leete,  17  Nev.  203;  Savings 
Bank  of  Cincinnati  v.  Benton,  2 
Mete.  (Ky.)  240;  Boston  Tailoring 
House  Y.  Fisher,  59  111.  App.  400; 
Dallas  Ice  Factory  &  Cold  Storage 
Co.  V.  Crawford,  18  Tex.  Civ.  App. 
176;  Lucky  Queen  Mining  Co.  v. 
Abraham,  26  Or.  282;  Beebe  v. 
George  H.  Beebe  Co.,  64  N.  J.  Law, 
497;  Lewis  v.  Pulitzer  Publishing 
Co.,  77  Mo.  App.  434. 

He  may  have  implied  authority 
to  execute  an  appeal  bond.  Sar- 
miento  v.  Davis  Boat  &  Oar  Co., 
105  Mich.  300,  55  Am.  St.  Rep.  446. 
Unauthorized  employment  of  an 
attorney  by  the  president  may  be 
ratified  by  the  directors.  Merrill 
V.  Consumers'  Coal  Co.,  114  N.  Y. 
216. 

38  Wheat  V.  Bank  of  Louisville,  9 
Ky.  Law  Rep.  738.  And  see  Beach 
V.  Wakefield,  107  Iowa,  567. 

But  the  president  may  he  ex- 
pressly authorized  to  compromise 
claims  and  suits,  and  he  may  have 
implied  authority  by  reason  of  his 
being  authorized  to  manage  the 
business,  or  to  manage  the  matter 
in  relation  to  which  the  compro- 
mise is  made.  Chicago,  Burlington 
&  Q.  R.  Co.  v.  Coleman.  18  III.  297, 
68  Am.  Dec.  544;  Dougherty  v. 
Hunter,  54  Pa.  St.  380;  Case  v. 
Hawkins,  53  Miss.  702;  Indianapo- 
lis Rolling  Mill  v.  St.  Louis,  Fort 
Scott  &  W.  R.  Co.,  120  U.  S.  256; 
Farmers'  Loan  &  Trust  Co.  v. 
Mann,  4  Robt.  (N.  Y.)  356. 

And  an  unauthorized  compro- 
mise may  be  expressly  ratified  by 
the  board  of  directors,  or  impliedly 
ratified  by  acquiescence  therein. 
Indianapolis  RoIUng  Mill  v.  St. 
Louis,  Fort  Scott  &  W.  R.  Co.,  120 
TT.  S.  256. 
39  stokes  v.  New  Jersey  Pottery 


Co.,  46  N.  J.  Law,  237;  Raub  v. 
Blairstown  Creamery  Ass'n,  56  N. 
J.  Law,  262;  Thew  v.  Porcelain 
Mfg.  Co.,  5  Rich.  (S.  C.)  415;  Joliet 
Electric  Light  &  Power  Co.  v.  In- 
galls,  23  111.  App.  45;  Adams  v. 
Cross  Wood  Printing  Co.,  27  111. 
App.  313;  Bailey  v.  Snyder  Bros., 
61  III.  App.  472;  McMurray  v.  St. 
Louis  Oil  Mfg.  Co.,  33  Mo.  377; 
In  re  Cape  Sable  Co.,  3  Bland 
(Md.)  606;  Ford  v.  Hill,  92  Wis. 
188,  53  Am.  St.  Rep.  902. 

Authority  to  confess  judgment, 
or  to  execute  a  warrant  or  power 
of  attorney  to  confess  judgment, 
may  be  expressly  conferred  upon 
the  president,  or  the  general  pow 
ers  conferred  upon  him  may  be 
broad  enough  to  include  such  au- 
thority. McDonald  v.  Chisholm, 
131  m.  273;  Ford  v.  Hill,  92  Wis. 
188,  53  Am.  St.  Rep.  902 ;  Chamber- 
lin  V.  Mammoth  Mining  Co.,  20 
Mo.  96;  Miller  v.  Oregon  City 
Paper  Mfg.  Co.,  3  Or  24;  Miller  v. 
Bank  of  British  Columbia,  2  Or. 
291. 

Where  the  Code  designates  the 
president  as  the  olScer  competent 
to  confess  judgment  for  a  corpora- 
tion, he  may  do  so  without  showing 
special  authority  from  the  stock- 
holders or  directors.  Miller  v.  Ore- 
gon City  Paper  Mfg.  Co.,  3  Or.  24. 

Where  a  corporation,  by  Its  pres- 
ident, has  executed  a  contract 
agreeing  to  give  its  judgment  note, 
the  president  is  authorized  to  exe- 
cute the  warrant  of  attorney  at- 
tached to  the  note.  McDonald  v. 
Chisholm,  131  111.  273. 

The  fact  that  the  president  of  a 
corporation  is  also  its  treasurer 
and  superintendent  gives  him  no 
implied  authority  to  confess  judg- 
ment against  it.  Stokes  v.  New 
Jersey  Pottery  Co.,  46  N.  J.  Law, 
237. 

*o  Fitch  V.  Constantine  Hydraulic 
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The  president  of  a  corporation  clearly  lias  no  implied  au- 
thority, merely  by  virtue  of  his  office,  to  surrender  rights  of 
the  corporation;  nor  can  he  do  so,  even  when  he  has  the  man- 
agement and  general  control  of  the  corporation,  except  for  a 
consideration  and  in  the  usual  course  of  business.  Thus,  it 
has  been  held  that  he  has  no  authority  to  release  valid  claims 
in  favor  of  the  corporation;*^  to  surrender  a  note  in  favor  of 
the  corporation,  or  bind  the  corporation  by  an  agreement  that 
the  maker  shall  not  be  held  liable  thereon;*^  to  release  sure- 
ties, or  agree  that  they  shall  not  be  held  liable;*'  to  bind  the 
corporation  by  an  agreement  that  an  indorser  on  a  note  dis- 
counted by  it  shall  not  be  held  liable;**  to  release  subscribers 
for  stock  from  liability  on  their  subscriptions  ;*^  to  discharge  a 
mortgage  in  favor  of  the  corporation;*®  or  to  renounce  a  tax 


Co.,  44  Mich.  74;  Michigan  Central 
R.  Co.  V.  Gougar,  55  111.  503. 

It  is  otherwise,  however,  if  the 
president  has  charge  of  the  corpo- 
rate business.  Pitch  v.  Constan- 
tine  Hydraulic  Co.,  supra.  See, 
also,  Memphis  &  Charleston  R.  Co. 
V.  Scruggs,  50  Miss.  284. 

*i  Bank  of  United  States  v.  Dunn, 
6  Pet.  (U.  S.)  51;  Hodge's  Bx'r  v. 
First  Nat.  Bank  of  Richmond,  22 
Grat.  (Va.)  51;  First  Nat.  Bank  of 
"Whitehall  v.  Tisdale,  18  Hun  (N. 
Y.)  151,  84  N.  Y.  655;  Olney  v. 
Chadsey,  7  R.  I.  224;  First  Nat. 
Bank  of  Sturgis  v.  Bennett,  33 
Mich.  520;  Rhodes  v.  Webb,  24 
Minn.  292;  Gallery  v.  Albion  Nat. 
Exchange  Bank,  41  Mich.  169,  32 
Am.  Rep.  149. 

*2  First  Nat.  Bank  of  Whitehall 
V.  Tisdale,  18  Hun,  151,  84  N.  Y. 
655;  Brouwer  v.  Appleby,  1  Sandf. 
(N.  Y.)  158;  Rhodes  v.  Webb,  24 
Minn.  292;  Mead  v.  Pettigrew,  11 
S.  D.  529. 

■43  First  Nat.  Bank  of  Sturgis  v. 
Bennett,  33  Mich.  520. 

^'t  Bank  of  United  States  v. 
Dunn,  6  Pet.  (U.  S.)  51;  Bank  of 
Metropolis  v.  Jones,  8  Pet.  (U.  S.) 
12.     But    see    Cake    v.    Pottsville 


Bank,  116  Pa.  St.  264,  2  Am.  St. 
Rep.  600. 

43  Potts  V.  Wallace,  146  U.  S. 
689;  Mead  v.  Pettigrew,  11  S.  D. 
529;  Puches  v.  Hamilton  Tribune 
Printing  &  Publishing  Co.,  10  Ont. 
(Can.)  497;  United  Growers'  Co.  v. 
Eisner,  22  App.  Div.  (N.  Y.)  1. 

46  Smith  V.  Smith,  117  Mass.  72. 
And  see  Mobile  &  Montgomery  Ry. 
Co.  v.  Gilmer,  85  Ala.  422. 

The  president  may  be  expressly 
or  impliedly  authorized  to  dis- 
charge a  mortgage.  Smith  v. 
Wells  Mfg.  Co.,  148  Ind.  333;  Swa- 
sey  V.  Emerson,  168  Mass.  118,  60 
Am.  St.  Rep.  368. 

Where  the  directors  of  a  corpora- 
tion, a  mortgage  to  which  is  being 
attacked  as  in  fraud  of  creditors, 
instruct  the  president  to  do  the 
best  he  can  in  the  matter,  he  is 
authorized  to  release  the  mortgage 
on  the  extension  of  time  to  the 
debtor  by  the  other  creditors. 
Smith  V.  Wells  Mfg.  Co.,  148  Ind. 
333. 

The  fact  that  the  president  is  au- 
thorized to  discharge  a  mortgage 
does  not  render  the  corporation 
bound  by  his  mistake  in  dischar- 
ging another  mortgagee  also. 
Smith  V.  Smith.  117  Mass.  72. 
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levied  in.  its  favor  by  the  state  or  a  municipality  ;*^  or  to  bind 
the  corporation  by  an  agreement  not  to  plead  the  statute  of 
limitations.'** 

If  the  directors  themselves  make  a  contract,  or  authorize 
another  to  make  it,  this  revokes  any  special  authority  in  the 
matter  previously  given  to  the  president.*^  And  the  president 
clearly  has  no  authority  to  modify  contracts  made  by  the  di- 
rectors or  by  others  under  authority  from  them;^"  or,  in  the 
absence  of  express  authority,  to  make  a  contract  on  different 
terms,  when  the  terms  are  fixed  by  a  resolution  of  the  board  of 
directors."^  When  the  board  of  directors  refers  a  matter  to  a 
committee  of  three,  one  of  whom  is  the  president,  the  presi- 
dent cannot  act  alone  so  as  to  bind  the  corporation.^^ 

§  702.    Powers  of  the  vice  president. 

The  vice  president  of  a  corporation  has  no  authority  to  bind 
it,  merely  by  virtue  of  his  office,  by  notes  or  other  contracts, 
or  to  dispose  of  ils  property  ;^^  but  he  is  often  intrusted  with 
the  management  of  the  business,  or  a  particular  part  of  it,  and 
in  such  a  case  he  may  bind  the  corporation  by  any  contract 
within  the  scope  or  apparent  scope  of  his  authority.^*     And, 

*7  Reynolds  &  Henry  Construe-  When  the  directors  have  submit- 
tion  Co.  V.  Police  Jury  of  Ouachita  ted  a  matter  to  arbitration,  the 
Parish,  44  La.  Ann.  863.  president  cannot  revoke  the  sub- 
's Morgan  v.  Merchants'  Nat.  mission,  although  he  may  have 
Bank  of  Memphis,  13  Lea  (Tenn.)  general  charge  of  the  corporation's 
234.  business.,  Madison  Ins.  Co.  v.  Grif- 

48  East  Rome  Town  Co.  v.  Brow-  fin,  3  Ind.  277. 

er,  80  Ga.  258.  =i  Hodges  v.  Rutland  &  Burling- 

A    by-law    giving   the   president  ton  R.  Co.,  29  Vt.  220. 

"the  general  charge  and  direction  Where  a  resolution  of  the  direct- 

of  the  business  of  the  company,  as  ora  establishes  a  rate  to  be  paid  for 

well  as  all  matters  connected  with  certain  services,  the  president  can- 

the   interests   and   objects   of  the  not    bind    the    corporation    by    an 

corporation,"    does    not    authorize  agreement  to   pay   a   higher  rate, 

him  Jo  do  an  act  which  by  another  Hodges  v.  Rutland  &  Burlington  R. 

by-law    is    required    to    be    done  Co.,  29  Vt.  220. 

by  a  separate  committee.    Twelfth  52  Third  Avenue  R.  Co.  v.  Ebling, 

Street  Market  Co.  v.  Jackson,  102  12  Daly  (N.  Y.)  99. 

Pa.  St.  269.  53  Morris  v.  Griffith  &  Wedge  Co., 

50  Western  R.   Co.  v.   Bayne,   11  69    Fed.    131;    American    Loan    & 

Hun,  166,  75  N.  Y.  1;  Grant  v.  Du-  Trust  Co.  v.  St.  Louis  &  Chicago 

luth,    Missabe    &    N.    Ry.    Co.,    66  Ry.  Co.,  42  Fed.  819. 

Minn.  349.  s*  Streeten  v.  Robinson,  102  Cal. 
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of  course,  his  unauthorized  contracts  on  behaM  of  the  corpora- 
tion may  be  expressly  or  impliedly  ratified.^® 

As  a  general  rule,  in  the  absence  of  the  president,  or  if  the 
office  of  president  becomes  vacant,  the  vice  president,  if  one 
has  been  elected  or  appointed  by  the  stockholders  or  directors, 
has  authority  to  act  in  his  stead,  and  to  perform  any  duties 
of  the  office;^®  and  it  can  make  no  difference  that  the  charter 
of  the  corporation  does  not  mention  the  office  of  vice  president, 
where  it  authorizes  the  appointment  of  officers  generally,  and 
the  by-laws  provide  for  his  appointment,^^  or  that  the  by-laws 
do  not  expressly  provide  for  a  vice  president,  where  they  au- 
thorize the  directors  to  appoint  officers,  and  they  have  created 
the  office.^^ 

§  703.    Powers  of  the  treasurer. 

The  treasurer  of  a  corporation  is  the  proper  officer,  and  the 
only  proper  officer,  in  the  absence  of  express  provision  to  the 
contrary,  to  receive  and  keep  the  moneys  of  the  corporation, 
and  to  disburse  them  as  he  may  be  authorized.^*  He  has  au- 
thority to  receive  and  receipt  for  moneys  due  the  corporation.** 

542  (employment  of  attorney) ;  La-  ss  Colman  v.  West  Virginia  Oil  & 
caze  V.  Creditors,  46  La.  Ann.  237  Oil  Land  Co.,  25  W.  Va.  148. 
(institution  of  suit) ;  Springer  v.  59  Danbury  &  Norwalk  R.  Co.  v. 
-Blgford,  55  m.  App.  198  (biU  of  Wilson,  22  Conn.  4^5;  Pearson  v. 
sale) ;  Huse  v.  Ames,  104  Mo.  91  Tower,  55  N.  H.  215^  (holding  that 
(assignment  for  the  benefit  of  cred-  the  directors  could  not  cause  the 
iters) ;  Cox  v.  Robinson,  27  C.  C.  A.  funds  to  be  deposited  with  others 
120,  82  Fed.  277  (assignment  ot  for  safe-keeping,  and  might  be  re- 
judgment)  ;  Rumbough  v.  Southern  strained  from  doing  so  at  the  suit 
Improvement  Co.,  106  N.  C.  461  (ae-  of  a  stockholder) ;  Portage  County 
ceptance  of  draft).  Mutual   Ins.   Co.   v.    Wetmore,   17 

55  Dallas    V.    Columbia    Iron    &  Ohio,   330    (as   to  the   liability  of 

Steel    Co.,    158    Pa.    St.    444.     See  sureties  on  the  bond  of  a  treas- 

post,  §  714  et  seq.  urer). 

50  Smith  V.  Smith,  62  111.  493;  Col-  He  is  a  mere  depositary  of  the 

man  v.  West  Virginia   Oil   &   Oil  money   of  the   corporation  In  his 

Land  Co.,  25  W.  Va.  148;   Wagg-  hands,  and  is  not  a  trustee  thereof, 

Anderson  Woolen  Co.  v.  J.  H.  Lesh-  so  as  to  confer  jurisdiction  on  a 

er  &  Co.,  78  111.  App.  678 ;  Pond  v.  court  of  equity.    Taylor  v.  Taylor, 

National    Mortgage    &    Debenture  74    Me.    582.    Compare,    however, 

Co.,  6  Kan.  App.  718;  Aaronson  v.  New  York,  Providence  &  B.  R.  Co. 

David  Meyer  Brewing  Co.,  26  Misc.  v.  Dixon,  114  N.  Y.  80. 

Rep.  (N.  Y.)  655.  It  is  the  treasurer's  duty  to  keep 

"  Smith  v.  Smith,  62  111.  493.  the  moneys  of  the  corporation  dis- 
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He  may  also  be  intrusted  with  the  general  management  of 
its  business,  or  a  particular  part  of  it;  and  in  such  a  case,  of 
course,  he  has  the  same  authority,  in  the  absence  of  restrictions, 
as  any  other  manager.  His  being  treasurer  does  not  limit  his 
authority  as  manager;®^  but  he  has  general  authority  to 
make  all  contracts  and  do  all  other  acts  which  are  incidental  to 
the  management  of  the  ordinary  business  of  the  corporation, 
or  the  particular  part  of  the  business  with  which  he  is  in- 
trusted.®^ But  the  corporation  will  not  be  bound  by  contracts 
or  acts  which  are  not  incidental  to  the  ordinary  business  with 
which  he  is  intrusted,  and  are  not  within  either  the  actual 
or  the  apparent  scope  of  his  authority.®^ 

As  a  general  rule,  the  treasurer  of  a  corporation  has  no  im- 


tinct  from  his  own,  unless  there  is 
some  special  agreement  to  the  con- 
trary, and  to  be  able  and  ready  at 
all  times  to  pay  them  over  on  de- 
mand. Second  Avenue  R.  Co.  v. 
Coleman,  24  Barb.  (N.  Y.)  300. 

60  Brown  v.  Winnisimmet  Co.,  11 
Allen  (Mass.)  326;  People  v.  Car- 
ter, 122  Mich.  668. 

ei  Ceeder  v.  H.  M.  Loud  &  Sons 
Lumber  Co.,  86  Mich.  541,  24  Am. 
St.  Rep.  134. 

02  Phillips  V.  Campbell,  43  N.  Y. 
271;  Blake  v.  Domestic  Mfg.  Co. 
(N.  J.  Eq.)  38  Atl.  241;  Moore  v.  H. 
Gaus  &  Sons  Mfg.  Co.,  113  Mo.  98; 
Odd  Fellows  v.  First  Nat.  Bank  of 
Sturgis,  42  Mich.  461;  Page  v.  Fall 
River,  Warren  &  P.  R.  Co.,  31  Fed. 
257;  Gafford  v.  American  Mortgage 
&  Investment  Co.,  77  Iowa,  736; 
and  other  cases  more  specifically 
cited  in  the  notes  following. 

A  treasurer  having  general  pow- 
er of  management  may  submit  to 
arbitration  the  question  of  loss  un- 
der a  policy  of  insurance.  Rem- 
ington Paper  Co.  v.  London  Assur- 
ance Corp.,  12  App.  Div.  (N.  Y.) 
218. 

The  treasurer  of  a  corporation  to 
whom  a  mortgage  has  been  as- 
signed in  his  official  capacity  has 
prima  facie  authority  to  foreclose 
the  same  by  advertisement  under 


the  statute.    Howard  v.  Hatch,  29 
Barb.  (N.  Y.)  297. 

Where  employes  of  a  corporation 
were  accustomed  to  leave  part  of 
their  wages  on  deposit  with  the 
treasurer,  the  amount  being  in- 
dorsed on  the  pay  roll,  supposing 
it  was  deposited  with  the  company, 
and  the  treasurer  appropriated  the 
funds,  it  was  held  that  the  corpo- 
ration was  liable,  on  the  ground 
that  retention  of  the  money  was 
within  the  treasurer's  apparent  au- 
thority, although  the  practice  was 
not  known  to  the  other  officers. 
Carroll  v.  People's  Ry.  Co.,  14  Mo. 
App.  490.  And  see  Leary  v.  Peo- 
ple's Ry.  Co.,  16  Mo.  App.  561. 
Compare,  however,  Gardner  v.  Om- 
nibus R.  Co.,  63  Cal.  326. 

«3  First  Nat.  Bank  of  Springfield 
V.  Asheville  Furniture  &  Lumber 
Co.,  116  N.  C.  827;  and  cases 
more  specifically  cited  in  the  notes 
following. 

The  treasurer  of  a  savings  bank, 
on  making  a  building  loan  and  tak- 
ing a  mortgage  on  the  premises, 
has  no  authority  to  bind  the  bank 
by  an  agreement  to  pay  for  ma- 
terials to  be  furnished  the  mort- 
gagor for  completion  of  the  build- 
ing, retaining  proceeds  of  the  loan 
for  such  purpose.  Slattery  v. 
North  End  Savings  Bank,  175 
Mass'.  380. 
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plied  authority,  merely  by  virtue  of  his  office,  to  bind  the  cor- 
poration by  contracts  or  other  acts  made  or  done  in  its  name, 
or  to  dispose  of  its  assets  except  as  he  may  be  authorized  by 
the  directors  or  other  managing  officers.®*  Ordinarily,  there- 
fore, he  has  no  implied  authority  to  borrow  money  in  the  name 
of  the  corporation  f^  or  to  execute  notes,  draw  or  accept  bills, 
drafts,  or  orders,  or  indorse  notes  or  bills;®®  or  to  accept  an 
order  by  a  creditor  of  the  corporation  to  pay  part  of  the  sum 

64  Craft  V.  South  Boston  R.  Co.,  Mass.  54,  73  Am.  St.  Rep.  259;  Oak 

150  Mass.  207,  5  L.  R.  A.  641;  Jew-  Grove  &  Sierra  Verde  Cattle  Co.  v, 

ett  V.   West   Somerville   Co-opera-  Poster,  7  N.  M.   650;   Atkinson  v. 

tive  Bank,   173   Mass.   54,   73  Am.  St.  Croix  Mfg.  Co.,  24  Me.  171;  Se- 

St.   Rep.   259 ;    Parmelee   v.   Asso-  curlty  Bank  of  Minnesota  v.  Kings- 

ciated   Physicians   &    Surgeons,    9  land,  5  N.  D.  263;  Columbia  Bank 

Misc.  Rep.  458,  30  N.  Y.  Supp.  250;  v.  Gospel  Tabernacle  Church,  57  N. 

Louisville  Water  Co.  v.  FuUenlove,  Y.  Super.  Ct.  149 ;  Blake  v.  Domes- 

12   Ky.   Law  Rep.   556;    Brown  v.  tic  Mfg.  Co.  (N.  J.  Eq.)  38  Atl.  241. 

Weymouth,  36  Me.  414;  Adams  v.  See,  however,  the  cases  referred 

Mills,  60  N.  Y.  533 ;   Alexander  v.  to  below  in  this  note. 

Cauldwell,  83  N.  Y.  480;  Chemical  It  is  held  in  Massachusetts  that 

Nat.  Bank  v.  Wagner,  93  Ky.  525,  treasurers    of   manufacturing  and 

40  Am.   St.  Rep.   206;    In  re  Mill-  trading  corporations  have  implied 

ward-Cliff  Cracker  Co.,  161  Pa.  St.  authority,  by  virtue  of  their  office, 

157;  Winsted  Hosiery  Co.  v.  New  to  act  for  the  corporation  in  mak- 

Britain  Knitting  Co.,  69  Conn.  565;  ing,   accepting,  indorsing,  issuing, 

and  cases  cited  in  the  notes  fol-  and  negotiating  promissory  notes 

lowing.  and    bills   of   exchange,   and   that 

85  Craft  V.  South  Boston  R.  Co.,  such  an  instrument,  therefore,  is 

150    Mass.    207,    5   L.    R.    A.    641;  binding  on  the  corporation  in  the 

Adams  v.  Mills,  60  N.  Y.  533;  First  hands  of  a  bona  fide  purchaser  for 

Nat.  Bank  of  Middletown  v.  Coun-  value,  although,  with  reference  to 

cil  Bluffs  City  Water-Works  Co.,  56  the   corporation,   it  may  be  mere 

Hun  (N.  Y.)  412.  accommodation  paper,  or  otherwise 

Of  course,  he  may  be  expressly  in  excess  of  the  treasurer's  actual 

or  impliedly  authorized  to  borrow  authority.     Merchants'   Nat.   Bank 

for  the  corporation.    Fay  v.  Noble,  v.    Citizens'    Gas    Light    Co.,    159 

12    Cush.    (Mass.)    1;    Belknap   v.  Mass.   505,   38   Am.   St.   Rep.  453: 

Davis,  19  Me.  455;  Fifth  WardSav-  Narragansett  Bank  v.  Atlantic  Silk 

ings  Bank  v.   First  Nat.   Bank  of  Co.,  3  Mete.  (Mass.)  282;  Bates  v. 

Jersey  City,  48  N.  J.  Law,  513.  Keith   Iron   Co.,    7   Mete.    (Mass.) 

68  Chemical  Nat.  Bank  v.  Wag-  224;  Fay  v.  Noble,  12  Cush.  (Mass.) 
ner,  93  Ky.  525,  40  Am.  St.  Rep.  1;  Lester  v.  Webb,  1  Allen  (Mass.) 
206;  In  re  Millward-Cliff  Cracker  34;  Lowell  Five  Cents  Savings 
Co.,  161  Pa.  St.  157;  First  Nat.  Bank  v.  Inhabitants  of  Winchester, 
Bank  of  Middletown  v.  Council  8  Allen  (Mass.)  109;  Bird  v.  Dag- 
Bluffs  City  Water- Works  Co.,  56  gett,  97  Mass.  494;  Monument  Nat. 
Hun  (N.  Y.)  412;  Craft  v.  South  Bank  v.  Globe  Works,  101  Mass.  57. 
Boston  R.  Co.,  150  Mass.  207,  5  L.  3  Am.  Rep.  322;  Corcoran  v.  Snow 
R.  A.  641;  Bradlee  v.  Warren  Five  Cattle  Co.,  151  Mass.  74. 
Cents  Savings  Bank,  127  Mass.  107,  And  in  a  late  case,  gas  com- 
34  Am.  Rep.  351;  Jewett  v.  West  panies  were  held  to  be  within  the 
Somerville  Co-operative  Bank,  173  rule.     Merchants'     Nat.    Bank    v. 
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due  to  another,  and  to  issue  a  certificate  reciting  that  he  holds 
such  order.®'' 

Nor  has  the  treasurer  of  a  corporation  any  implied  power, 
merely  by  virtue  of  his  ofiice,  to  bind  the  corporation  by  con- 
Citizens'  Gas  Light  Co.,  159  Mass.  Fed.  130;  Page  v.  Fall  River,  War- 
505,  38  Am.  St.  Rep.  453.  ren  &  P.  R.  Co.,  31  Fed.  257;  Lester 

Other  courts,  however,  have  held  v.  Webb,  1  Allen  (Mass.)  34;  Part- 
that,  even  in  the  case  of  manufac-  ridge  v.  Badger,  25  Barb.  (N.  Y.) 
turlng  and  trading  companies,  the  146;  Bank  of  Attica  v.  Pottier  & 
treasurer  has  no  implied  authority,  Stymurs  Mfg.  Co.,  49  Hun,  606,  1 
merely  by  virtue  of  his  office,  to  N.  Y.  Supp.  483;  Credit  Co.  v. 
make,  accept,  or  indorse  notes  or  Howe  Machine  Co.,  54  Conn.  357, 
bills  on  behalf  of  the  corporation,  1  Smith's  Cas.  123;  Hanson  v. 
and  that  his  act  is  not  binding  on  Railroad  Co.,  1  Wkly.  Notes  Cas. 
the  corporation  unless  he  had  ex-  (Pa.)  7;  Graham  v.  Railroad  Co.,  1 
press  authority  or  was  clothed  Wkly.  Notes  Cas.  (Pa.)  40;  Blake 
with  apparent  authority.  In  re  v.  Domestic  Mfg.  Co.  (N.  J.  Eq.) 
Millward-Cliff  Cracker  Co.,  161  Pa.  38  Atl.  241;  Walker  v.  Detroit 
St.  157;  Atkinson  v.  St.  Croix  Mfg.  Transit  Ry.  Co.,  47  Mich.  338; 
Co.,  24  Me.  171;  First  Nat.  Bank  of  Trapp  v.  Fidelity  Nat.  Bank,  101 
Middletown  v.  Council  Bluffs  City  Ky.  485;  Chicago  Tip  &  Tire  Co. 
Water  Works  Co.,  56  Hun  (N.  Y.)  v.  Chicago  Nat.  Bank,  176  111.  224, 
412 ;  Oak  Grove  &  Sierra  Verde  affirming  74  111.  App.  439. 
Cattle  Co.  V.  Foster,  7  N.  M.  650;  A  by-law  authorizing  the  treas- 
Chemical  Nat.  Bank  v.  Wagner,  93  urer  to  incur  debts  for  supplies 
Ky.  525,  40  Am.  St.  Rep.  206.  and     merchandise     to     a     certain 

And  even  in  Massachusetts  there  amount  does  not  authorize  hjm  to 
is  no  implied  authority  in  the  case  execute  notes.  Bangs  v.  National 
of  other  corporations,  such  as  rail-  Macaroni  Co.,  15  App.  DIv.  (N.  Y.) 
road    companies.    Craft    v.    South   522. 

Boston  R.  Co.,  150  Mass.  207,  5  L.  When  the  treasurer  is  author- 
R.  A.  641;  a  monument  assocla-  ized  by  resolution  to  borrow  men- 
tion, Torrey  v.  Dustin  Monument  ey  on  the  best  terms  possiBle  to 
Ass'n,  5  Allen  (Mass.)  327;  a  col-  meet  certain  obligations,  he  is  au- 
lege,  Webber  v.  Williams  College,  thorized  to  bind  the  corporation 
23  Pick.  (Mass.)  302;  or  savings  by  the  indorsement  of  drafts  drawn 
banks,  and  the  like,  Bradlee  v.  by  him  to  accomplish  that  object. 
Warren  Five  Cents  Savings  Bank,  Belknap  v.  Davis,  19  Me.  455. 
127  Mass.  107,  34  Am.  Rep.  351;  The  treasurer  of  a  corporation 
Jewett  V.  West  Somerville  Co-op-  may  negotiate  a  note  to  the  cor- 
erative  Bank,  173  Mass.  54,  73  Am.  poration  taken  in  his  name  or  of- 
St.  Rep.  259.  fice,  and  intrusted  to  his  care  and 

Of  course,  the  treasurer  may  be  control,  and  his  indorsement  of 
expressly  authorized  to  make,  ac-  such  a  note  will  bind  the  company, 
cept,  draw,  or  indorse  notes,  bills,  Perkins  v.  Bradley,  24  Vt.  66. 
and  drafts;  or  such  authority  in  The  treasurer  certainly  has  no 
fact  may  be  implied  from  the  implied  authority  to  bind  the  cor- 
course  of  business  or  custom,  or  poration  by  mere  accommodation 
the  corporation  may  be  estopped  paper.  See  ante,  §  712. 
by  having  clothed  him  with  appar-  e^  Louisville  Water  Co.  v.  Fullen- 
ent  authority.  In  re  Great  West-  love,  12  Ky.  Law  Rep.  556.  See, 
ern  Telegraph  Co.,  5  Biss.  363,  Fed.  also,  Jewett  v.  West  Somerville 
Cas.  No.  5,740;  Foster  V.  Ohio-Colo-  Co-operative  Bank,  173  Mass.  54, 
rado  Reduction  &  Mining  Co.,  17   73  Am.  St.  Rep.  259. 
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tracts  of  employment;*®  to  employ  an  attorney;®®  to  purchase 

goods ;'"  to  pay  debts  or  set  off  debts  f^  to  settle  or  compromise 
claims;  ^^  to  bind  the  corporation  by  an  account  stated;^*  to 
release  the  makers  of  notes  or  other  debtors  of  the  corporation, 
or  surrender  securities;^*  to  sell  the  goods  or  other  property 
of  the  corporation;^^  to  sell,  assign,  or  pledge  its  notes,  mort- 

68  Parmelee   v.   Associated  Phy-  72  Carver  Co.  v.  Manufacturers' 

sicians  &   Surgeons,  9  Misc.  Rep.  Ins.  Co.,  6  Gray  (Mass.)  214. 

458,  30  N.  Y.  Supp.  250.     And  see  In  the  absence  of  provision  to  the 

Henry  Wood's  Sons  Co.  v.  Schae-  contrary,  the  secretary  and  treas- 

fer,  173  Mass.  443,  73  Am.  St.  Rep.  urer  of  a  corporation  having  power 

305.  to  make  loans  and  purchase  real 

09  See  ante,  §  701,  note  37.  and   personal   property  and  mort- 

But  if  he  is  authorized  to  collect  gages,   who   has   authority  to  ac- 

bills  due  the  corporation,  he  may  cept  satisfaction  of  debts  due  the 

employ  an  attorney  for  such  pur-  company  and   pay  debts,  has  au- 

pose.      Bristol      County     Savings  thority  to  agree  to  a  transfer  of 

Bank  v.  Keavy,  128  Mass.  298.  real  estate  from  a  debtor  of  the 

?<'  Alexander  v.  Cauldwell,  83  N.  company  to  one  of  its  creditors  as 

Y.  480.  payment  of  the  company's  claim 

But  he  may  be  expressly  or  im-  against  the  debtor,  and  as  satisfao- 

pliedly     authorized     to     purchase  tion  of  the  company's  debt  to  the 

property.     Woodbury   Granite  Co.  creditor.     First  Nat.  Bank  of  La- 

V.  Mulliken,  66  Vt.  465.  trobe  v.  Garretson,  107  Iowa,  196. 

'1  Brown  v.   Weymouth,  36   Me.  In   the    absence   of    special   au- 

414.  thority  therefor,  the  general  pow- 

Of  course,  the  treasurer  may  be  ers  and  duties  of  a  treasurer  of  a 

and  often  is  expressly  authorized  corporation  do  not  extend  so  far 

to  pay  or  settle  debts,  and  he  may  as  to  allow  him  to  settle  and  audit 

be  impliedly  authorized  by  being  disputed      claims      for      salaries 

customarily  allowed  to  do  so.    See  brought  by  other  agents  of  sim- 

post,  §  707  et  seq.  ilar  grade,  and  to  issue  written  ad- 

Where  the  treasurer  of  a  corpo-  missions  of  his  determination 
ration  is  authorized  by  the  direct-  binding  upon  the  corporation.  Kal- 
ors  to  borrow  money,  and  by  the  amazoo  Novelty  Mfg.  Co.  v.  McAl- 
by-Iaws  to  pay  corporate  debts,  he  ister,  36  Mich.  327. 
has  authority  to  bind  the  corpora-  '3  Harvey  v.  West  Side  Elevated 
tion  by  an  agreement  with  its  sell-  Ry.  Co.,  13  Hun  (N.  Y.)  392.  Com- 
ing agents  that  the  latter  shall  pay  pare,  however,  Davis  v.  George- 
and  adjust  a  balance  due  to  the  town  Bridge  Co.,  1  Cranch,  C.  C. 
selling  agents  whom  they  succeed-  147,  Fed.  Cas.  No.  3,637. 
ed,  and  credit  the  amount  thereof  t«  Moshannon  Land  &  Lumber 
to  their  own  account  with  the  cor-  Co.  v.  Sloan,  109  Pa.  St.  532;  Ded- 
poration.  Bradley  v.  Richardson,  ham  Institution  for  Savings  v. 
23  Vt.  720.  Slack,  6  Cush.  (Mass.)  408;  Carver 

In  Mount  Olivet  Cemetery  Co.  v.  Co.   v.   Manufacturers'  Ins.  Co.,  6 

Shubert,   2   Head    (Tenn.)    116,   it  Gray  (Mass.)  214. 

was   held  that  a  promise   by  the  ^^winsted   Hosiery  Co.  v.  New 

treasurer  of  a  corporation  to  pay  Britain  Knitting  Co.,  69  Conn.  565. 

an    account    of    the     corporation  He  may  be  expressly  authorized 

transferred  to  a  third  person  was  to  sell  the  property  x)f  the  corpo- 

prima  facie  within  his  authority  as  ration,  or  impliedly  authorized  by 

treasurer.  being  intrusted  with  the  manage- 
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gages,  or  other  securities  f^  to  mortgage  its  property ;"  to  con- 
fess judgment,  or  execute  a  warranty  or  power  of  attorney  to 
confess  judgment  f^  or  to  assume  the  debt  of  another^® 


ment  of  the  business,  and  allowed 
to  make  such  sales.  Phillips  v. 
Campbell,  43  N.  Y.  271;  Nashua 
Iron  &  Brass  Foundry  Co.  v. 
Chandler  Adjustable  Chair  &  Desk 
Co.,  166  Mass.  419. 

The  tact  that  the  treasurer  has 
general  charge  of  the  business, 
with  power  to  sell  goods,  purchase 
material,  borrow  money,  and  pay 
debts,  does  not  give  him  power  to 
transfer  all  the  property  of  the 
corporation  in  payment  of  debts, 
particularly  when  some  of  the 
debts  are  not  yet  due.  First  Nat. 
Bank  of  Springfield  v.  Asheville 
Furniture  &  Lumber  Co.,  116  N.  C. 
827. 

The  secretary  and  treasurer  of 
a  manufacturing  company  has  no 
apparent  authority  to  sell  ma- 
chines for  the  company,  and,  if 
merely  because  he  has  been  ac- 
customed to  buy  raw  material  and 
supplies,  and  has  bought  some  ma- 
chinies  for  the  company,  and.  If 
he  undertakes  to  do  so,  the  com- 
pany is  not  estopped  to  deny  his 
authority.  Winsted  Hosiery  Co.  v. 
New  Britain  Knitting  Co.,  69  Conn. 
565. 

76  Fifth  Ward  Savings  Bank  v. 
First  Nat.  Bank  of  Jersey  City,  48 
N.  J.  Law,  513;  Jackson  v.  Camp- 
bell, 5  Wend.  (N.  Y.)  572;  Bradlee 
V.  Warren  Five  Cents  Savings 
Bank,  127  Mass.  107,  34  Am.  Rep. 
351;  Holden  v.  Upton,  134  Mass. 
177;  Holden  v.  Phelps,  135  Mass. 
61 ;  Wahlig  v.  Standard  Pump  Mfg. 
Co.,  9  N.  Y.  Supp.  739. 

But  he  may  be  expressly  author- 
ized to  do  so,  or  authority  may  be 
implied  from  the  fact  that  he  has 
been  allowed  to  do  so,  or  from  his 
having  been  intrusted  with  the 
general  management  of  the  busi- 
ness. Fifth  Ward  Savings  Bank  v. 
First  Nat.  Bank  of  Jersey  City,  48 
N.  J.  Law,  513;  Walker  v.  Detroit 
Transit  Ry.  Co.,  47  Mich.  338;  Les- 
ter V.  Webb,  1  Allen  (Mass.)  34; 


Moore  v.  H.  Gaus  &  Sons  Mfg.  Co., 
113  Mo.  98;  Perkins  v.  Bradley, 
24  Vt.  66;  Blake  v.  Domestic  Mfg. 
Co.  (N.  J.  Eq.)  38  Atl.  241. 

When  the  treasurer  is  author- 
ized or  directed  to  assign  certain 
mortgages  of  the  corporation  as 
security  for  loans,  an  assignment 
of  other  mortgages  is  not  binding. 
Holden  v.  Phelps,  135  Mass.  61. 

Authority  from  the  directors  to 
the  treasurer  to  assign,  to  secure 
certain  creditors,  any  notes,  bills, 
drafts,  etc.,  "in  his  hands,"  author- 
izes him  to  assign  such  assets,  al- 
though he  has  not  personal  cus- 
tody of  them,  where  it  appears 
that  the  phrase  "in  his  hands"  was 
used  as  a  mere  euphuism.  Juillard 
V.  Walker,  54  111.  App.  517. 

77  Stokes  V.  New  Jersey  Pottery 
Co.,  46  N.  J.  Law,  237;  England  v. 
Dearborn,  141  Mass.  590. 

78  Stevens  v.  Carp  River  Iron 
Co.,  57  Mich.  427;  Stokes  v.  New 
Jersey  Pottery  Co.,  46  N.  J.  Law, 
237;  Adams  v.  Cross  Wood  Print- 
ing Co.,  27  111.  App.  313;  Bailey  v. 
Snyder  Bros.,  61  111.  App.  472. 

But  the  fact  that  the  treasurer 
of  a  corporation  had  no  power  un- 
der its  by-laws  to  execute  a  judg- 
ment note  for  the  corporation  does 
not  render  such  a  note  invalid, 
where  it  was  given  for  a  valid  debt 
to  one  who  had  no  notice  of  the 
by-law,  and  when  the  treasurer 
was  the  corporation's  financial  and 
business  manager,  and  the  direct- 
ors knew  of  the  transaction  soon 
afterwards,  and  did  not  repudiate 
it.  Atwater  v.  American  Exchange 
Nat.  Bank  of  Chicago,  152  111.  605. 

Where  a  corporation,  by  its 
course  of  dealing,  holds  out  its 
treasurer  as  clothed  with  the  full 
powers  of  a  financial  agent,  he  has 
implied  authority  to  execute  on 
its  behalf  a  judgment  note,  with 
power  of  attorney  to  confess  judg- 
ment.   Chicago  Tip  &  Tire  Co.  v. 
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Of  course,  unauthorized  contracts  made  by  the  treasurer  of 
a  corporation  may  be  rendered  binding  by  ratification,  and 
ratification  may  be  implied  if  the  corporation  accepts  the  bene- 
fits of  the  contract  with  knowledge,  or  if  it  acquiesces  and  fails 
to  repudiate  it.®" 

§  704.    Powers  of  the  secretary. 

It  is  generally  the  duty  of  the  secretary  of  a  corporation  to 
make  and  keep  its  records,  and  to  make  proper  entries  of  the 
votes,  resolutions,  and  proceedings  of  the  stockholders  and  di- 
rectors in  the  management  of  the  corporation,  and  of  all  other 
matters  required  to  be  entered  on  the  records.®^  He  need  not 
enter  up  the  minutes  in  his  own  handwriting,  but  may  direct 
another  to  do  the  writing.*^  Where  the  charter  does  not  con- 
fine the  office  of  secretary  to  one  person,  acts  pertaining  to  the 
office  of  secretary,  performed  by  an  agent  under  the  direction 
of  the  corporation,  are  binding  upon  it  as  the  acts  of  its  secre- 
tary.** The  secretary's  possession  of  the  books  of  the  corpo- 
ration is  the  possession  of  the  corporation.  When  he  ceases 
to  be  secretary,  he  cannot  take  the  books  in  which  he  has  kept 
the  records  of  the  corporation,  even  though  he  may  have  bought 
them  with  his  own  money.** 

In  the  absence  of  provision  to  the  contrary,  the  secretary  is 
the  custodian  of  the  corporate  seal.*® 

The  secretary  of  a  corporation  may  also  be  expressly  sm.- 

Chicago  Nat.  Bank,  176  111.  224,  af-  up  by  the  secretary,  etc.,  it  Is  sufa- 

flrming  74  111.  App.  439.  cient  if,, in  the  absence  of  the  sec- 

79  Stark  Bank  v.  United  States  retary,  the  proceedings  are  drawn 
Pottery  Co.,  34  Vt.  144.  up  on  paper  by  the  secretary  pro 

80  Taylor  v.  Albemarle  Steam  tem.,  and  subsequently  transferrer! 
Navigation  Co.,  105  N.  C.  484;  St.  to  the  record  book.  Price  v.  Grand 
James'  Parish  v.  Newburyport-  Rapids  &  Indiana  R.  Co.,  18  Ind. 
Amesbury  Horse  R.  Co.,  141  Mass.  137. 

500;  Ellis  v.  Howe  Machine  Co.,  9       82  Wells  v.  Rahway  White  Rub- 
Daly  (N.  Y.)  78.    And  see  post,  §   ijer  Co.,  19  N.  J.  Eq.  402. 

'^MT^^tt?;   ■,,     Bi,^„i,„„.i    ^B    HT«  83  Peck  V.  Ncw  London  County 

81  Leary    v.    Blanchard,  48    Me.   -.r  j.     ,  t       n      no  n etc 

269;    Evarts  v.  Killingwdrth  Mfg.  ^"^"^1  ^"^^^  ^°-  ^2  Conn.  575 

Co.,  20  Conn.  447.  '*  State  v.  Goll,  32  N.  J.  Law, 

When  a  by-law  requires  the  pro-   285. 
ceedings  of  each  day  to  be  drawn       ss  Evans  v.  Lee,  11  Nev.  194. 
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thorized  by  the  charter  of  the  corporation,  or  by  the  stocldiold- 
ers  or  directors,  to  act  for  it  in  making  contracts  and  doing 
other  acts.  He  may  be  intrusted  with  the  general  management 
of  the  business,  or  with  the  management  of  a  particular  part 
of  it.  Or  he  may  be  clothed  with  apparent  authority  by  being 
permitted  to  act  in  particular  matters,  or  generally.  In  such 
cases,  the  corporation  will  be  bound  by  any  contract  or  act 
within  the  scope  or  apparent  scope  of  his  authority.®*  And,  of 
course,  contracts  made  or  acts  done  by  him  without  authority 
may  be  rendered  binding  upon  the  corporation  by  ratification 
or  acquiescence.*^ 

Unless  authority  is  expressly  conferred,  however,  or  he  ie 
clothed  with  apparent  authority  by  being  intrusted  with  the 
management  of  the  business,  or  a  part  of  it,  the  secretary  of  a 
corporation  has  no  authority  to  make  any  contracts  on  its  be- 
half and  in  its  name,  or  bind  it  by  other  acts.  He  has  no  such 
authority  merely  by  virtue  of  his  office.®*     Thus,  he  has  no 

sc  Kraniger    v.    People's    Build-  head  Ry.  Co.,  15  Jur.  828;  Sears  v. 

ing  Society,  60  Minn.  94;  Hastings  Trustees  of  Illinois  Wesleyan  Uni- 

V.  Brooklyn  Life  Ins.  Co.,  138  N.  Y.  versity,  28  111.  183 ;  Simmons  Hard- 

473;  Curnan  v.  Delaware  &  Otsego  ware  Co.  v.  Greeley-Burnham  Gro- 

R.  Co.,  138  N.  Y.  480;  Ludington  v.  cer  Co.,   2  Mo.  App.  Rep'r,   1081; 

Thompson,  4  App.  Div.  (N.  Y.)  117  Famous    Shoe    &    Clothing   Co.   v. 

(waiver   of   protest);    Commercial  Eagle  Iron  Works,  51  Mo.  App.  66; 

Nat.  Bank  of  St.  Paul  v.  Brill,  37  Fawcett  v.  New  Haven  Organ  Co., 

Neb.  626;  Moore  v.  H.  Gaus  &  Sons  47  Conn.  224;   Wolf  v.  Davenport, 

Mfg.    Co.,    113    Mo.    98;    Blake    v.  Iowa  &  D.  R.  Co.,  93  Iowa,  218; 

Domestic  Mfg.  Co.   (N.  J.  Eq.)   38  Blood  v.  Marcuse,  38  Cal.  590,  99 

Atl.  241.  Am.  Dec.  435;  Read  v.  Buflum,  79 

In  Illinois  it  has  been  held  that  Cal.  77,  12  Am.  St.  Rep.  131;  Thom- 

a  signature  by  a  corporation  by  its  asson  v.  Grace  M.  E.  Church,  113 

secretary   is   prima   facie   its   act,  Cal.  558;  First  Nat.  Bank  of  Kan- 

and  must  be  denied  under  oath  un-  sas  City  v.  Hogan,  47  Mo.  472. 
der  a  statute  requiring  execution       The  secretary  of  a  corporation, 

of  an  instrument  to  be  denied  un-  who  has  received  from  a  creditor 

der  oath.    Frye  v.  Tucker,  24  111.  of  the  corporation  a  check  drawn 

180.  by  the  corporation  in  favor  of  the 

87  Emmet  v.  Reed,  8  N.  Y.  312;  creditor,  does  not  act  within  the 
Pauly  V.  Pauly,  107  Cal.  8,  48  Am.  scope  of  his  duty  as  agent  of  the 
St.  Rep.  98;  New  England  Marine  corporation  in  collecting  the  mon- 
Ins.  Co.  V.  De  Wolf,  8  Pick.  (Mass.)  ey  thereon,  and  paying  it  to  a 
56;  Darst  v.  Gale,  83  111.  136;  creditor  of  the  payee,  and  there- 
Church  V.  Sterling,  16  Conn.  388;  fore  the  corporation  is  not  liable 
Williams  v.  Cheney,  3  Gray  (Mass.)  again  to  the  payee.  East  Line  & 
215.    See,  also,  post,  §  714  et  seq.  Red  River  R.  Co.  v.  Terry,  50  Tex. 

88  Williams  v.  Chester  &  Holy-  129. 
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authority,  merely  by  virtue  of  his  office,  to  bind  the  company 
by  a  promise  to  pay  for  clothing  delivered  by  others  to  em- 
ployes of  the  corporation  on  his  orders  as  secretary.^®  'Not 
can  he,  unless  authorized,  appoint  an  agent  or  attorney  in  fact 
to  manage,  control,  sell,  or  transfer  the  property  of  the  corpo- 
ration.®" 

IN'or  has  he  any  implied  authority  to  borrow  money  in  the 
name  of  the  corporation,®^  or  execute  notes,  draw  or  accept 
bills  or  drafts,  or  indorse  commercial  paper,®^  or  bind  the  cor- 
poration by  an  account  stated,®*  or  by  a  representation  or  ad- 
mission as  to  the  amount  due  on  a  mortgage,®*  or  purchase 
property  for  it,®®  or  rent  premises  for  it.®® 

Nor  has  the  secretary  of  a  corporation  any  implied  authority 
to  sell  its  property,®^  or  assign  its  notes  or  mortgages,  or  other 
choses  in  action  ;®*  or  to  release  makers  of  notes  or  other  debtors 


89  Famous  Shoe  &  Clothing  Co. 
V.  Eagle  Iron  Works,  51  Mo.  App. 
66. 

00  Johnson  v.  Sage  (Idaho)  44 
Pac.  641. 

91  Sears  v.  Trustees  of  Illinois 
Wesleyan  University,   28   111.   183. 

But  he  may  be  authorized  or 
clothed  with  apparent  authority. 
Beers  v.  Phoenix  Glass  Co.,  14 
Barb.  (N.  Y.)  358;  Kraniger  v. 
People's  Building  Society,  60  Minn. 
94. 

92Neale  v.  Turton,  4  Bing.  149; 
Sears  v.  Trustees  of  Illinois  Wes- 
leyan University,  28  111.  183;  First 
Nat.  Bank  of  Kansas  City  v.  Ho- 
gan,  47  Mo.  472;  City  Electric 
Street  Ry.  Co.  v.  First  Nat.  Ex- 
change Bank,  62  Ark.  33,  54  Am. 
St.  Rep.  282;  Pauly  v.  Pauly,  107 
Cal.  8,  48  Am.  St.  Rep.  98;  Craw- 
ford V.  Albany  Ice  Co.,  36  Or.  533. 

But  he  may  be  expressly  author- 
ized, or  clothed  with  implied  au- 
thority by  being  allowed  to  draw, 
accept,  make,  or  indorse  bills  or 
notes.  Kraniger  v.  People's  Build- 
ing Society,  60  Minn.  94;  Williams 
V.  Cheney,  3  Gray  (Mass.)  215; 
Blake  v.  Domestic  Mfg.  Co.  (N.  J. 


Eq.)  38  Atl.  241;  Talladega  Ins. 
Co.  V.  Peacock,  67  Ala.  253. 

He  certainly  has  no  implied  au- 
thority, even  when  managing  the 
business,  to  make,  accept,  or  in- 
dorse paper  for  the  accommoda- 
tion of  another.    See  post,  §  712. 

»3  Harvey  v.  West-Side  Elevated 
Ry.  Co.,  13  Hun  (N.  Y.)  392. 

9*  Johnston  v.  Elizabeth  Building 
&  Loan  Ass'n,  104  Pa.  St.  394. 
Compare,  however,  Kllpatrick  v. 
Home  Building  &  Loan  Ass'n,  119 
Pa.  St.  30. 

95  Williams  v.  Chester  &  Holy- 
head Ry.  Co.,  15  Jur.  828;  Kings- 
bridge  Flour  Mill  Co.  V.  Plymouth; 
Stonehouse  &  D.  Grinding  &  Bak- 
ing Co.,  2  Exch.  718 ;  Alexander  v. 
Cauldwell,  83  N.  Y.  480. 

96  Ridley  v.  Plymouth,  Stone- 
house  &  D.  Grinding  &  Baking  Co., 
2  Exch.  711. 

6T  Winsted  Hosiery  Co.  v.  New 
Britain  Knitting  Co.,  69  Conn.  565. 

98  Blood  V.  Marcuse,  38  Cal.  590, 
99  Am.  Dec.  435. 

Where  the  secretary  merely  has 
charge  of  orders  for  goods,  an  as- 
signment by  him  of  an  account  for 
goods  sold  by  the  corporation  is 
invalid,  unless  it  is  shown  to  have 
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of  the  corporation,®^  or  subscribers  for  stock  j^"**  or  to  pledge 
or  mortgage  the  property  of  the  corporation;^"^  or  to  confess 
a  judgment  against  the  corporation  or  execute  a  warrant  or 
power  of  attorney  to  confess  judgment.*"^ 

§  705.    Powers  of  cashiers. 

A  cashier  of  a  corporation  other  than  a  bank  has  no  authority 
to  bind  it  by  contracts  unless  such  power  is  given  by  the  charter, 
by-laws,  or  usage,  or  by  the  directors.-'*'* 

It  is  otherwise,  however,  in  the  case  of  cashiers  of  banks. 
The  cashier  seldom,  if  ever,  has  all  of  his  powers  expressly  de- 
fined by  the  charter  or  by-laws.  By  custom,  he  is  the  general 
agent  of  the  bank  in  dealings  with  customers  in  money,  notes, 
and  bills,  and  has  charge,  as  general  managing  officer,  of  all  its 
ordinary  business.  And  his  implied  authority,  therefore,  ex- 
tends to  all  matters  which  relate  to  the  usual  business  of  such 
corporations.^"*  "The  cashier  is  the  executive  officer,  through 
whom  the  whole  financial  operations  of  the  bank  are  conducted. 
He  receives  and  pays  out  its  moneys,  collects  and  pays  its  debts, 

been  in  fact  authorized.  Read  v.  when  the  debt  has  been  paid, 
Buffum,  79  Gal.  77,  12  Am.  St.  Rep.  where  he  Is  authorized  to  release 
131.  satisfied     mortgages.     Kimball    v. 

But  he  may  be  expressly  author-   Goodburn,  32  Mich.  10. 
Ized  to   assiga  notes,   mortgages,       loo  Minnehaha      Driving      Park 
and  other  contracts,  or  Impliedly   Ass'n  v.  Legg,  50  Minn.  333. 
authorized  by  being  allowed  to  do       loi  Alta    Silver    Mining    Co.    v. 
so,   or  authorized   to  manage  the   Alta  Placer  Mining  Co.,  78  Cal.  629. 
business.    See  Moore  v.  H.  Gaus  &       But  a  pledge  with  the  knowledge 
Sons  Mfg.  Co.,  113  Mo.  98;    Com-   and  acquiescence  of  the  directors 
mercial  Nat.  Bank  of  St.  Paul  v.    i'3    valid    and    binding.    Darst    v. 
Brill,  37  Neb.  626;  Blake  v.  Domes-   Gale,  83  111.  136. 
tic  Mfg.  Co.  (N.  J.  Eq.)  38  Atl.  241.       loa  Hardiman      v.      Philadelphia 

99  Moshannon   Land   &   Lumber  Ass'n,  2  Wkly.  Notes  Cas.    (Pa.) 
Co.  v.  Sloan,  109  Pa.  St.  532.  440;  Bailey  v.  Snyder  Bros.,  61  111. 

When  authority  is  not  given  to  App.  472. 
the  secretary  of  a  corporation  by  ics  Delta  Lumber  Co.  v.  Wil- 
the  charter,  nor  by  the  action  of  liams,  73  Mich.  86. 
the  corporation,  and  cannot  be  im-  io4  Fleckner  v.  Bank  of  United 
plied  from  the  course  of  business.  States,  8  Wheat.  (U.  S.)  338;  Mer- 
ho  has  no  authority  to  release  the  chants'  Bank  v.  State  Bank,  10 
maker  of  a  note,  although  he  jiS  Wall.  (U.  S.)  604;  State  v.  Com- 
given  authority  to  renew  it.  Mo-  mercial  Bank  of  Manchester,  6 
shannon  Land  &  Lumber  Co.  v.  Smedes  &  M.  (Miss.)  218,  45  Am. 
Sloan,  109  Pa.  St.  532.  Dec.  280;   Ryan  v.  Dunlap,  17  111. 

He    may    release    a    mortgage  40,   63   Am.   Dec.   334;    Corser  v. 
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and  receives  and  transfers  its  commercial  securities.  Tellers 
and  other  subordinate  officers  may  be  appointed,  but  they  are 
under  his  direction,  and  are,  as  it  were,  the  arms  by  which 
designated  portions  of  his  various  functions  are  discharged."^"® 
The  cashier  of  a  bank,  therefore,  in  the  absence  of  restric- 
tions of  which  persons  dealing  with  the  bank  have  notice,  or 
are  chargeable  with  notice,  has  implied  authority  to  receive 
deposits  and  pay  out  the  same  in  the  usual  course  on  checks, 
drafts,  etc.  ;^''®  to  receive  and  keep  special  deposits,  when  such 
deposits  are  within  the  powers  conferred  upon  the  bank,  or  if 
the  bank  habitually  receives  them,  but  not  otherwise;^"''  to 
issue  certificates  of  deposit  and  certify  checks;^*"®  to  draw,  ac- 

Paul,  41  N.  H.  24,  77  Am.  Dec.  753 ;  But  he  cannot,  unless  author- 
Coats  v.  Donnell,  94  N.  Y.  168;  ized,  pay  depositors  by  assigning 
Cochecho  Nat.  Bank  v.  Haskell,  51  to  them  notes  belonging  to  the  cor- 
N.  H.  116,  12  Am.  Rep.  67;  Mer-  poration,  for  such  a  mode  of  pay- 
chants'  Bank  of  Macon  v.  Central  ing  depositors  is  not  usual. 
Bank,  1  Ga.  418,  44  Am.  Dec.  665;  Schneitman  v.  Noble,  75  Iowa,  120, 
Donnell  v.  Lewis  County  Savings  9  Am.  St.  Rep.  467. 
Bank,  80  Mo.  165;  Peninsular  Bank  A  cashier  has  implied  authority 
V.  Hanmer,  14  Mich.  208;  Everett  to  credit  a  customer  with  the  pro- 
V.  United  States,  6  Port.  (Ala.)  166,  ceeds  of  a  draft  presented  to  the 
30  Am.  Dec.  584;  Lloyd  v.  West  bank.  German  Nat.  Bank  v.  Grin- 
Branch  Bank,  15  Pa.  St.  172,  53  stead  (Ky.)  52  S.  W.  951. 
Am.  Dec.  581;  and  other  cases  107  First  Nat.  Bank  of  Monmouth 
more  specifically  cited  in  the  notes  v.  Dunbar,  118  111.  625;  First  Nat. 
following.  Bank  of  Carlisle  v.  Graham,  79  Pa. 

105  Merchants'     Bank     v.     State    St.  106,  21  Am.  Rep.  49;  Poster  v. 
Bank,  10  Wall.  (TJ.  S.)  604,  650.  Essex  Bank,  17  Mass.  479, '9  Am. 

lou  United  States  Bank  v.  Bank  Dec.  168;  Chattahoochee  Nat. 
of  Georgia,  10  Wheat.  (TJ.  S.)  333;  Bank  v.  Schley,  58  Ga.  369;  First 
United  States  v.  City  Bank  of  Co-  Nat.  Bank  of  Lyons  v.  Ocean  Nat. 
liunbus,  21  How.  (U.  S.)  356;  Mer-  Bank,  60  N.  Y.  278,  19  Am.  Rep. 
chants'  Bank  of  Macon  v.  Central  181;  Pattison  v.  Syracuse  Nat. 
Bank,  1  Ga.  418,  44  Am.  Dec.  665;  Bank,  80  N.  Y.  82,  36  Am.  Rep. 
Simmons  Hardware  Co.  v.  Bank  of  582;  Lloyd  v.  West  Branch  Bank, 
Greenwood,  41  S.  C.  177,  44  Am.  15  Pa.  St.  172,  53  Am.  Dec.  581. 
St.  Rep.  700;  Merchants'  Bank  of  See  post,  §  707  et  seq. 
Macon  V.  Rawls,  7  Ga.  191,  50  Am.  los  Merchants'  Bank  v.  State 
Dec.  394;  State  v.  Commercial  Bank,  10  Wall.  (U.  S.)  604;  Cooke 
Bank  of  Manchester,  6  Smedes  &  v.  State  Nat.  Bank  of  Boston,  52  N. 
M.  (Miss.)  218,  45  Am.  Dec.  280;  Y.  96,  11  Am.  Rep.  667;  Farmers' 
State  Bank  v.  Kain,  1  111.  75;  &  Mechanics'  Bank  v.  Butchers'  & 
Salem  Bank  v.  Gloucester  Bank,  17  Drovers'  Bank,  16  N.  Y.  125,  69 
Mass.  1,  9  Am.  Dec.  Ill;  Town  of  Am.  Dec.  678;  Citizens'  Savings 
Concord  v.  Concord  Bank,  16  N.  H.  Bank  v.  Blakesley,  42  Ohio  St.  645. 
26;  Merchants'  Bank  v.  Marine  Compare  Mussey  v.  Eagle  Bank,  9 
Bank,  3  Gill  (Md.)  96,  43  Am.  Dec.  Mete.  (Mass.)  306. 
SO*^-  But  not  to  certify  his  own  check. 
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cept,  or  indorse  bills  or  drafts  in  the  usual  course  of  business  j^"* 
to  indorse  for  collection  notes  and  other  paper  discounted  by 
it,  or  deposited  for  collection,  or  as  collateral  ;^^''  to  receive 
commercial  paper  for  collection  ;^^^  to  buy  and  sell  bills  of  ex- 
change when  such  transactions  are  within  the  powers  and  usual 
business  of  the  bank;^^*  to  renew  notes,  or  extend  the  time  of 
payment  ;^^*  to  sell  and  transfer,  and  to  indorse  for  such  pur- 
pose, and  so  as  to  render  the  bank  liable  as  indorser,  negotiable 
paper,  stock,  and  other  securities  held  by  the  bank;^^*  although 

Claflin    V.    Farmers'    &    Citizens'  241;    Harper  v.  Calhoun,  8  How. 

Bank  of  Long  Island,  25  N.  Y.  293.  (Miss.)    203;    Holt    v.    Bacon,    25 

io»  Merchants'  Bank  of  Macon  v.  Miss.  567;  Preston  v.  Cutler,  64  N. 

Central  Bank,   1  G*i.   418,  44  Am.  H.   461;    Auten   v.    Manistee   Nat. 

Dec.  665;  Mechanics'  Bank  of  Alex-  Bank,  67  Ark.  243;  Everett  v.  Unit- 

andria    v.    Bank    of    Columbia,    5  ed   States,   6   Port.    (Ala.)    166,  30 

Wheat.     (U.    S.)     326;     Northern  Am.   Dec.   584;    Carey  v.   McDou- 

Bank  of  Kentucky  v.  Johnson,   5  gald,    7    Ga.    84;     State    Bank    v. 

Cold.    (Tenn.)    94;    City   Bank   of  Wheeler,  21  Ind.   90;    Hawkins  v. 

New  Haven  v.  Perkins,  29  N.  Y.  Fourth   Nat.   Bank  of  New   York, 

554,   86  Am.   Dec.   332;    Bissell   v.  150  Ind.  117;  Farrar  v.  Gilman,  19 

First  Nat.  Bank  of  Franklin,  69  Pa.  Me.  440,  36  Am.  Dec.  766;  Sturges 

St.  415;  Preston  v.  Cutler,  64  N.  H.  v.  Bank  of  Circleville,  11  Ohio  St. 

461.  153,  78  Am.  Dec.  296;   Kimball  v. 

He    may    indorse    paper    after  Cleveland,  4  Mich.  606;  Peninsular 

banking  -  hours.    Bissell    v.    First  Bank   v.   Hammer,   14   Mich.   208; 

Nat.  Bank  of  Franklin,  69  Pa.  St.  Bissell    v.    First    Nat.    Bank    of 

415.    See  infra,  this  section.  Franklin,  69  Pa.  St.  415;    Maxwell 

110  Corser  v.  Paul,  41  N.  H.  24,  77  v.     Planters'     Bank,     10     Humph. 
-m.  Dec.  753;  Potter  v.  Merchants'  (Tenn.)  507;  Keith  v.  Goodwin,  31 

^nk  of  Albany,  28  N.  Y.  641,  86  Vt.  268,  73  Am.  Dec.  345.     Contra, 

Ain.  Dec.  273.  United  States  Bank  v.  Fleckner,  8 

111  National  Pahquisque  Bank  v.  Mart.  (La.)  309,  13  Am.  Dec.  287. 
First  Nat.  Bank  of  Bethel,  36  Conn.  Compare  Elliot  v.  Abbot,  12  N.  H. 
325,    4   Am.    Rep.    80;    Hanson   v.  549,  37  Am.  Dec.  227. 

Heard,  69  N.  H.  190.  "The  cashier  of  a  bank  is,  vir- 

112  Wild  V.  Bank  of  Passama-  tute  officii,  generally  intrusted 
quoddy,  3  Mason,  505,  Fed.  Cas.  with  the  notes,  securities,  and  oth- 
No.  17,646.  er  funds  of  the  bank,  and  is  held 

113  Wakefield  Bank  v.  Truesdell,  out  to  the  world  by  the  bank  as 
55  Barb.  (N.  Y.)  602.  its   general  agent  in  the  negotia- 

11*  Fleckner  v.  Bank  of  United  tion,  management,  and  disposal  of 

States,  8  Wheat.  (U.  S.)  338;  Wild  them.     Prima  facie,  therefore,  he 

V.  Bank  of  Passamaquoddy,  3  Ma-  must  be  deemed  to  have  authority 

son,  505,  Fed.  Cas.  No.  17,646;  La-  to  transfer  and  indorse  negotiable 

fayette  Bank  v.  State  Bank  of  Uli-  securities,  held  by  the  bank,  for  its 

nois,  4  McLean,  208,  Fed.  Cas.  No.  use  and  in  its  behalf.     No  special 

7,987;  City  Bank  of  New  Haven  v.  authority  for  this  purpose  is  nec- 

Perkins,  29  N.  Y.  554,  86  Am.  Dec.  essary  to  be  proved.     If  any  bank 

332;   Smith  v.  Lawson,  18  W.  Va.  chooses  to  depart  from  this  gen- 

212,  41  Am.  Rep.  688;   Crocket  v.  eral  course  of  business,  it  is  cer- 

Young,    1    Smedes    &    M.    (Miss.)  tainly  at  liberty  so  to  do;    but  in 
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the  contrary  has  been,  held  with  respect  to  non-negotiable  pa- 
per j^-"*  to  guaranty  a  note  or  priority  of  a  mortgage  transferred 
by  him  for  the  bank  ;^^^  to  borrow  money  when  necessary  in  the 
usual  course  of  business  ;^^''  to  pledge  the  assets  of  the  bank  as 
security  for  money  which  he  has  authority  to  borrow,  or  other 
valid  debts  ;^^®  to  receive  payment  of  and  collect  debts  due  the 
bank,  and  take  all  necessary  or  usual  steps  for  such  purpose,^^* 
including  the  indorsement  of  paper  for  collection,^  ^^  the  insti- 
tution of  suits,^^^  and  the  employment  of  an  attorney  ;^^*  to 
compromise  claims  i"*^^  and  to  release  a  debt  and  mortgage  in 
accordance  with  the  custom  of  the  bank.^^* 

Indorsements  and  other  acts  of  a  cashier  within  the  scope 
of  his  express  or  implied  authority  are  none  the  less  binding 


such  case  it  is  incumbent  on  the 
bank  to  show,  that  it  has  inter- 
posed a  restriction,  and  that  such 
restriction  is  Icnown  to  those  with 
whom  it  is  in  the  habit  of  doing 
business."  Mr.  Justice  Story,  in 
Wild  V.  Bank  of  Passamaquoddy, 
3  Mason,  505,  Fed.  Cas.  No.  17,643. 

He  may  sell  and  transfer  stock 
pledged  to  the  bank.  Matthews  v. 
Massachusetts  Nat.  Bank,  Holmes, 
396,  Fed.  Cas.  No.  9,286. 

But  the  cashier  has  no  authority 
to  transfer  notes  to  a  depositor  in 
payment  of  his  deposit.  Schneit- 
man  v.  Noble,  75  Iowa,  120,  9  Am. 
St.  Rep.  467. 

116  Barrick  v.  Austin,  21  Barb. 
(N.  Y.)  241;  Holt  v.  Bacon,  25 
Miss.  567. 

lie  sturges  v.  Bank  of  CircleviUe, 
11  Ohio  St.  153,  78  Am.  Dec.  296; 
Peninsular  Bank  v.  Hanmer,  14 
Mich.  208. 

11'  Barnes  v.  Ontario  Bank,  19  N. 
Y.  152;  Coats  v.  Donnell,  94  N.  Y. 
168;  Crain  v.  First  Nat.  Bank  of 
Jacksonville,  114  111.  516;  Donnell 
V.  Lewis  County  Savings  Bank,  80 
Mo.  165.  Compare,  however,  West- 
ern Nat.  Bank  v.  Armstrong,  152 
U.  S.  346;  First  Nat.  Bank  of  Co- 
runna  v.  Michigan  City  Bank,  8  N. 
D.  608. 

11&  Barnes  v.  Ontario  Bank,  19  N. 
Y.  152;  Coats  v.  Donnell,  94  N.  Y. 


168;  Donnell  v.  Lewis  County  Sav- 
ings Bank,  80  Mo.  165;  Sloan  v. 
Kansas  City  State  Bank,  158  Mo. 
439. 

119  Eastman  v.  Coos  Bank,  1  N. 
H.  23 ;  Town  of  Concord  v.  Concord 
Bank,  16  N.  H.  26;  Bridenbecker  v. 
Lowell,  32  Barb.  (N.  Y.)  9;  Bristol 
County  Savings  Bank  v.  Keavy, 
128  Mass.  298. 

A  cashier  of  a  bank  has  author- 
ity to  take  a  book  account  in  pay- 
ment of  a  note.  Santa  Fe  Ex- 
change Bank  v.  Dick,  73  Mo.  App. 
354. 

But  he  cannot  bind  the  bank  by 
an  agreement  to  accept  in  payment 
of  a  note  a  Verbal  assignment  of 
an  interest  in  another  note  pre- 
viously pledged  to  another  bank  as 
collateral.  Piedmont  Bank  of  Mor- 
ganton  v.  Wilson,  124  N.  C.  561. 

120  See  supra,  this  section,  note 
110. 

121  Bristol  County  Savings  Bank 
V.  Keavy,  128  Mass.  298. 

122  Western  Bank  of  Missouri  v. 
Gilstrap,  45  Mo.  419;  Mumford  v. 
Hawkins,  5  Denio  (N.  Y.)  355; 
Root  V.  Olcott,  42  Hun  (N.  Y.) 
536;  Potter  v.  New  York  Infant 
Asylum,  44  Hun  (N.  Y.)  367. 

123  Chemical  Nat.  Bank  of  New 
York  V.  Kohner,  85  N.  Y.  189. 

12*  Ryan  V.  Dunlap,  17  111.  40,  63 
Am.  Dec.  334. 
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on  the  bank  because  they  are  done  outside  of  the  regular  bank- 
ing hours,  or  elsewhere  than  at  the  bank.'^® 

It  must  not  be  supposed,  however,  that  the  cashier  of  a  bank 
has  the  power  to  do  any  act  which  is  within  the  powers  of  the 
bank.  His  implied  authority  is  restricted  to  the  usual  busi- 
ness of  the  bank,  and  does  not  extend  to  unusual  or  extraordi- 
nary transactions.  For  these,  special  authority  from  the  direct- 
ors is  necessary,*^*  or  else  they  must  be  ratified,^^^  or  the  cor- 
poration must  be  estopped,  as  it  may  be,  by  having  clothed  the 
cashier  with  apparent  authority  beyond  that  implied  from  his 
office. ■'^*  And,  of  course,  the  cashier  has  no  implied  authority 
to  exceed  the  powers  conferred  upon  the  bank  by  its  charter, 
unless  the  directors  have  habitually  allowed  him  to  do  so.^^* 

As  a  general  rule,  the  cashier  of  a  bank  has  no  implied 
power  to  sell  the  real  estate  of  the  bank,  or  purchase  real  es- 
tate;^*" to  mortgage  the  real  or  personal  property  of  the 
bank;^**  to  sell  the  safe  of  the  bank;*^*  to  make  a  special  con- 
tract with  the  government  for  the  transfer  of  money,  or  other 
contracts  not  within  the  usual  business  of  the  bank;^**  to  ac- 
cept a  draft  to  be  drawn  at  a  future  day;^^*  to  bind  the  bank 
by  a  note,  bill,  or  indorsement  for  the  mere  accommodation  of 
another,  although  the  bill  or  note  may  be  binding  as  against 

i25BisselI  V.  First  Nat.  Bank  of  128  Post,  §  707  et  seq.;  German 

Franklin,  69  Pa.  St.  415;  Houghton  Nat.  Bank  v.   Grinstead   (Ky.)    52 

V.  First  Nat.  Bank  of  Elkhorn,  26  S.  W.  951. 

Wis.  663,  7  Am.  Rep.  107.  129  See  post,  §  712. 

12s  United  States  v.  City  Bank  of  iso  But  tlie  directors  may  confer 

Columbus,   21   How.    (U.    S.)    356;  sucli  authority  upon  the  cashier,  ei- 

State  V.  Commercial  Bank  of  Man-  ther  expressly  or  by  allowing  him 

Chester,    6   Smedes   &    M.    (Miss.)  to  exercise  it.     Steinke  v.  Yetzer, 

218,  45  Am.  Dec.  280;   Schneitman  108  Iowa,  512. 

V.  Noble,  75  Iowa,  120,  9  Am.  St.  The  cashier  may  accept  and  re- 
Rep.  467;  Salem  Bank  v.  Glouces-  cord  a  deed.  Hall  v.  Farmers'  & 
ter  Bank,  17  Mass.  28,  9  Am.  Dec.  Merchants'  Bank,  145  Mo.'  418. 
Ill;  Foster  v.  Essex  Bank,  17  i^i  Leggett  v.  New  Jersey  Mfg.  & 
Mass.  505,  9  Am.  Dec.  168;  Lloyd  Banking  Co.,  1  N.  J.  Eq.  541,  23 
V.  West  Branch  Bank,  15  Pa.  St.  Am.  Dec.  728. 

172,    53    Am.    Dec.    581 ;    Bank   of  isz  Asher  v.  Sutton,  31  Kan.  286. 

Commerce  v.  Hart,  37  Neb.  197,  40  isa  United  States  v.  City  Bank  of 

Am.  St.  Rep.  479;  and  cases  cited  Columbus,  21  How.  (U.  S.)  356. 

in  the  notes  following.  134  Flannagan  v.  California  Nat. 

127  Post,  §  714  et  seq.  Bank,  56  Fed.  959. 
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the  bank  in  the  hands  of  a  bona  fide  purchaser  ;^^^  to  certify 
his  own  check/**  or  indorse  his  own  note;''*''  to  buy  stock  in 
other  corporations,  or  to  take  stock  in  payment  of  a  debt,  unless 
such  a  transaction  is  authorized  by  the  charter,  and  expressly 
or  impliedly  by  the  directors  ;**®  to  bind  the  bank  by  assuming 
payment  of,  or  pledging  the  bank's  credit  for,  another's  debt  ;^*® 
to  transfer  notes  of  the  corporation  in  payment  of  a  deposit  i^*" 
or  to  promise  to  pay  usurious  interest  on  a  deposit.^*^  And  it 
has  been  held  that  it  is  not  within  the  implied  powers  of  a 
cashier  to  appear  and  defend  suits  against  the  bank,^*^  to  waive 
service  of  process,^**  or  to  bind  the  bank  by  execution  of  a 
bond  to  indemnify  the  sheriff  for  levying  an  execution  on  a 
judgment  in  favor  of  the  bank.^** 

The  cashier  of  a  bank,  unless  specially  empowered  to  do  so, 
has  no  authority  to  releasOj  otherwise  than  in  the  due  course 
of  business  and  on  payment,  the  makers  of  notes  or  other 
debtors  of  the  bank,  or  to  release  sureties  or  indorsers.^*^  He 
cannot  agree,  on  discounting  a  bill  or  note,  that  an  indorser 
shall  not  be  held  liable.^*® 

135  West  St.  Louis  Savings  Bank  i"  Hanson  v.  Heard,  69  N.  H. 
V.  Shawnee  County  Bank,  95  V.  S.   190. 

557;  Faneuil  Hall  Bank  V.  Bank  of  "2  Branch    Bank    at    Mobile   v. 

Brighton,    16    Gray    (Mass.)    534;  Poe,  1  Ala.  396. 

City  Bank  of  New  Haven  v.  Per-  143  state    v.    Citizens'    Savings 

kins,   29   N.   Y.   554,   86   Am.   Dec.  Bank,  31  La.  Ann.  836. 

332;  Bank  of  Genesee  v.  Patchin  i**  Watson  v.  Bennett,  12  Barb. 

Bank,  19  N.  Y.  312;   Houghton  v.  (N.  Y.)  196. 

First   Nat.    Bank   of    Blkhorn,    26  "s  Allen  v.  First  Nat.  Bank  of 

Wis.  663,  7  Am.  Rep.  107.    And  see  Warren,  127  Pa.  St.  51,  14  Am.  St. 

ante,  §§  182,  218.  Rep.    829;    Sandy   River   Bank   v. 

136  Claflin  V.  Farmers'  &  Citizens'  Merchants'  &  Mechanics'  Bank,  1 
Bank  of  Long  Island,  25  N.  Y.  293.  Biss.    146,    Fed.    Cas.    No.    12,309; 

137  West  St.  Louis  Savings  Bank  Bank  of  Commerce  v.  Hart,  37  Neb. 
V.  Shawnee  County  Bank,  95  U.  S.  197,  40  Am.  St.  Rep.  479;  Hodge's 
557.  Ex'r  v.   First  Nat.  Bank  of  Rich- 

138  Bank  of  Commerce  v.  Hart,  37  mond,  22  Grat.  (Va.)  51;  Payne  v. 
Neb.  197,  40  Am.  St.  Rep.  479.  See  Commercial  Bank  of  Natchez,  6 
ante,  §  193  et  seq.  Smedes  &  M.  (Miss.)  24;  Ecker  v. 

139  Fort  Dearborn  Nat.  Bank  v.  First  Nat.  Bank  of  New  Windsor, 
Seymour,  71  Minn.  81.  See  post,  §  59  Md.  291;  Bank  of  Pennsylvania 
712.  V.  Reed,  1  Watts  &  S.  (Pa.)  101; 

1*0  Schneitman  v.  Noble,  75  Iowa,  Dedham  Institution  for  Savings  v. 
120,  9  Am.  St.  Rep.  467.  See,  also,  Slack,  6  Cush.  (Mass.)  408;  Co- 
Lamb  V.  Cecil,  25  W.  Va.  288,  28  checo  Nat.  Bank  v.  Haskell.  51  N. 
W.  Va.  653.  H.  116,  12  Am.  Rep.  67;  Gallery  v. 
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Tlie  powers  of  the  cashier  of  a  bank  may  be  limited,  of 
course,  by  express  provision  in  the  charter  of  the  bank,^*^  or  in 
its  by-laws,  but  limitations  in  the  by-laws  will  not  be  binding 
upon  persons  dealing  with  him  in  ignorance  of  them,  and  in 
reliance  upon  his  apparent  authority.^** 

Contracts  and  other  acts  of  a  cashier  on  behalf  of  the  bank, 
when  not  within  his  implied  powers,  merely  by  virtue  of  his 
office,  may  be  binding  because  of  express  authority  from  the 
directors,  or  because  of  an  implied  authority  by  reason  of  their 
having  acquiesced.-'*®  If  the  directors  of  a  bank  intrust  the 
entire  management  to  the  cashier,  neither  the  bank  nor  its  re- 
ceiver can  be  heard  to  deny  the  authority  of  the  cashier  to  do 
any  acts  which  it  or  its  directors  might  lawfully  authorize  him 
to  do.-'***  And  unauthorized  contracts  or  acts  may  be  expressly 
or  impliedly  ratified  by  the  directors.  Generally,  if  they  know 
of  a  transaction  on  the  part  of  the  cashier,  and  accept  the  bene- 
fit of  it,  or  fail  to  repudiate  it,  a  ratification  will  be  implied.^  ®^ 

§  706.    Powers  of  general  solicitor  or  counsel,  and  of  attorneys. 

The  authority  of  attorneys  to  bind  a  corporation  is  pre- 
cisely the  same  as  in  the  case  of  natural  persons,   and  the 

National  Exchange  Bank  of  Albion,  84;  Northern  Bank  of  Kentucky  v. 

41    Mich.    169,    32   Am.    Rep.    149.  Johnson,  5  Cold.  (Tenn.)  94;  ante. 

Compare  Ryan  v.  Dunlap,  17  111.  40,  §  192(g). 

63  Am.  Dec.  334.  "s  See  post,  §  711(d). 

146  Bank  of  United  States  v.  149  Kelsey  v.  National  Bank  of 
Dunn,  6  Pet.  (U.  S.)  51;  Bank  of  Cra-wford  County,  69  Pa.  St.  426 
Metropolis  v.  Jones,  8  Pet.  (TJ.  S.)  (offer  of  a  reward  with  the  knowl- 

'  12 ;    Thompson  v.   McKee,   5   Dak.  edge  of  the  directors) .     See  post,  § 

172 ;   Allen  v.  First  Nat.  Bank  of  707  et  seq. 

Warren,  127  Pa.  St.  51,  14  Am.  St.  iso  Davenport  v.  Stone,  104  Mich. 

Rep.  829.  521,  53  Am.  St.  Rep.  467. 

147  state  V.  Commercial  Bank  of  isi  Martin  v.  Webb,  110  U.  S.  7; 
Manchester,  6  Smedes  &  M.  Medomak  Bank  v.  Curtis,  24  Me. 
(Miss.)  218,  45  Am.  Dec.  280,  285.  36;   Ryan  v.  Dunlap,  17  111.  40,  63 

A  provision  in  the  charter  of  a  Am.  Dec.  334;   Payne  v.  Commer-- 

bank  that  all  contracts  should  be  cial  Bank  of  Natchez,  6  Smedes  & 

signed  by  its  president  and  coun-  M.    (Miss.)    24;    Bank  of  Pennsyl- 

tersigned  by  its  cashier  was  held  vania  v.  Reed,  1  Watts  &  S.  (Pa.) 

not  to  be  applicable  to  such  deal-  101;   Kelsey  v.  National  Bank  of 

ings  and  transactions  as  are  usu-  Crawford  County,  69  Pa.  St.  426; 

ally  and  necessarily  performed  by  First  Nat.   Bank  of  Nashville  v. 

the  cashier  alone,  or  some  other  Shook,    100   Tenn.    436.    And    see 

agent.    Carey  v.  McDougald,  7  Ga.  post,  §  714  et  seq. 
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reader,  therefore,  must  consult  works  on  the  general  law  of 
agency  and  of  attorney  and  client.  Unless  authorized  to  do 
so,  an  attorney  of  a  corporation  cannot  bind  it  by  any  contract 
or  act  beyond  the  scope  of  his  employment.  An  attorney  of  a 
railroad  company  cannot  bind  it  by  employing  a  physician  to 
attend  a  person  injured  on  its  road.^^^ 

The  general  solicitor  or  counsel  of  a  corporation,  in  the  ab- 
sence of  provision  in  the  charter  or  by-laws,  has  no  authority  to 
institute  and  prosecute  suits  without  the  sanction  of  the  direct- 
Qj.g_i53  j^Qp  Yias  he  any  general  authority  to  bind  the  corpora- 
tion by  contracts.  Such  an  officer  is  sometimes  provided  for  in 
the  charter  or  by-laws  of  a  corporation.  When  this  is  so,  he 
is  not  presumed  to  have  authority  to-  make  any  contracts  except 
in  matters  relating  to  his  department.^"* 

XIII.    Apparent  Authority  of  Ofpicers  and  Agents,  and  Estoppel  op 
THE  Corporation  and  of  Others. 

§  707.  In  general. — ^If  a  corporation  clothes  an  officer  or  agent 
witli  apparent  authority  to  act  for  it  in  a  particular  matter,  it 
will  be  estopped  to  deny  such  authority  as  against  persons  deal- 
ing with  him  in  good  faith,  and  in  ignorance  of  limitations  upon 
his  authority.  And  when  an  officer  or  agent  is  intrusted  with  the 
general  management  of  the  business  of  a  corporation,  or  of  a  par- 
ticular part  of  the  business,  he  has  apparent  or  implied  authority 
to  manage  the  same  in  the  usual  way,  and  for  such  purpose  to 
bind  the  corporation  by  his  acts  and  contracts  on  its  behalf. 

An  officer  or  agent  has  no  implied  authority  to  bind  the  corpo- 
ration by  ultra  vires  contracts  or  acts,  unless  the  corporation  has 
clothed  him  with  apparent  authority  by  allowing  him  to  do  so. 

Nor  has  an  officer  any  implied  authority  to  make  contracts  or 
act  for  his  personal  benefit.  If  he  does  so,  persons  dealing  with 
him  must  make  inquiry,  or  they  will  act  at  their  peril. 

1S2  St.  Louis,  Arkansas  &  T.  Ry.  lo*  Chicago  General  Ry.  Co.  v. 
Co.  V.  Hoover,  53  Ark.  377.  Chicago  City  Ry.  Co.,  62  111.  App. 

163  Des  Moines  &  Minneapolis  R.   602. 
Co.  v.  Chicago~&  Northwestern  R. 
Co.,  7  Fed.  748. 
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§  708.    Estoppel  of  corporation  to  deny  authority  of  officer  or 
agent  in  general. 

A  corporation  is  subject  to  the  same  extent  as  a  natural  per- 
son to  the  general  principle  that  one  who  holds  out  another,  or 
allows  him  to  appear  as  having  authority  to  act,  as  his 
agent  with  respect  to  his  business  generally,  or  with  re- 
spect to  a  particular  matter,  is  estopped,  as  against  persons 
dealing  with  him  in  good  faith,  to  deny  that  his  apparent  au- 
thority is  real.  If  a  corporation,  therefore,  or  its  directors, 
either  intentionally  or  negligently,  clothe  a  particular  officer 
or  agent  with  an  apparent  authority  to  act  for  it  in  a  particulaf 
business  or  transaction,  and  persons  deal  with  him  in  good 
faith,  it  will  be  bound  to  the  same  extent  precisely  as  if  such 
apparent  authority  were  real.^^^     In  such  a  case,  the  corpora- 


155  England:  Biggerstaff  v.  Ro- 
watt's  Wharf  [1896]  2  Ch.  93; 
Robinson  v.  Montgomeryshire 
Brewery  Co.  [1896]  2  Ch.  841. 

United  States:  Merchants'  Bank 
V.  State  Bank,  10  Wall  604;  Hatch 
V.  Coddington,  95  U.  S.  48;  South- 
ern Life  Ins.  Co.  v.  McCain,  96  U. 
S.  84;  Case  v.  Ctizens'  Bank  of 
Louisiana,  100  U.  S.  446;  People's 
Bank  of  Belleville  v.  Manufactur- 
ers' Nat.  Bank  of  Chicago,  101  U. 
S.  181;  Mining  Co.  v.  Anglo-Cali- 
fornian  Bank,  104  U.  S.  192;  Fitz- 
gerald &  Mallory  Construction  Co. 
v.  Fitzgerald,  137  U.  S.  98;  Page  v. 
Fall  River,  Warren  &  P.  R.  Co., 
31  Fed.  257;  The  Allianca,  19  C.  C. 
A.  528,  38  U.  S.  App.  563,  73  Fed. 
452;  Fletcher  v.  New  York  Life 
Ins.  Co.,  14  Fed.  846;  American  Ex- 
change Nat.  Bank  v.  Oregon  Pot- 
tery Co.,  55  Fed.  265;  United  States 
Nat.  Bank  v.  First  Nat.  Bank  of 
Little  Rock,  24  C.  C.  A.  597,  79 
Fed.  296;  Armstrong  v.  Chemical 
Nat.  Bank  of  City  of  New  York,  27 
C.  C.  A.  601,  83  Fed.  556,  affirming 
Chemical  Nat.  Bank  of  New  York 
V.  Armstrong,  76  Fed.  339;  City 
Nat.  Bank  of  Quanah  v.  Chemical 
Nat.  Bank  of  St.  Louis,  26  C.  C.A. 
195,  80  Fed.  859;  McDougall  v. 
Hazelton  Tripod-Boiler  Co.,  31  C.  C. 


A.  487,  88  Fed.  217;  The  Sappho,  36 
C.  C.  A.  395,  94  Fed.  545;  G.  V.  B. 
Mining  Co.  v.  First  Nat.  Bank  of 
Hailey,  36  C.  C.  A.  633,  95  Fed.  23, 
modifying  First  Nat.  Bank  of  Hai- 
ley V.  G.  V.  B.  Mining  Co.,  89  Fed. 
439 ;  Colorado  Springs  Co.  v.  Amer- 
ican Publishing  Co.,  38  C.  C.  A. 
433,  97  Fed.  843. 

Alabama:  Alabama  Great  South- 
ern R.  Co.  V.  South  &  North  Ala- 
bama R.  Co.,  84  Ala.  570,  5  Am.  St. 
Rep.  401;  First  Nat.  Bank  of  Bir- 
mingham V.  First  Nat.  Bank  of 
Newport,  116  Ala.  520. 

Arkansas:  Texarkana  &  Ft. 
Smith  Ry.  Co.  v.  Bemis  Lumber 
Co.,   67  Ark.  542. 

California :  Barrell  v.  Lake  View 
Land  Co.,  122  Cal.  129;  Carpy  v. 
Dowdell,  115  Cal.  677. 

Colorado:  Robinson  Reduction 
Co.  V.  Johnson,  10  Colo.  App.  135. 

Connecticut:  Credit  Co.  v.  Howe 
Machine  Co.,  54  Conn.  357,  1  Am. 
St.  Rep.  123. 

Georgia:  Cotton  States  Life  Ins. 
Co.  V.  Mallard,  57  Ga.  64;  Kaiser 
V.  United  States  Nat.  Bank,  99  Ga. 
258. 

Illinois:  Chicago  Building  So- 
ciety V.  Crowell,  65  111.  453 ;  Home 
Life  Ins.  Co.  v.  Pierce,  75  III.  426; 
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tion  cannot  set  up  secret  instructions  or  rules  limiting  the  ap- 
parent authority  of  its  agent.^^® 

Gowen  Marble  Co.  v.  Tarrant,  73  cial  Bank  of  Manchester,  6  Smedes 
111.  608;  Union  Mutual  Life  Ins.  &  M.  (Miss.)  218,  45  Am.  Dec.  280. 
Co.  V.  White,  106  111.  67;  Union  Missouri:  Western  Bank  of  Mis- 
Mutual  Life  Ins.  Co.  v.  Slee,  110  scuri  v.  Gilstrap,  45  Mo.  419; 
111.  35;  McDonald  v.  Chisholm,  131  Sparks  v.  Dispatch  Transfer  Co., 
111.  273;  Walt  v.  Smith,  92  111.  385;  104  Mo.  531,  24  Am.  St.  Rep.  351; 
Atwater  v.  American  Exchange  Jones  v.  Williams,  139  Mo.  1,  6i 
Nat.  Bank  of  Chicago,  152  111.  605;  Am.  St.  Rep.  436;  Hannibal  &  St. 
Chicago  Tip  &  Tire  Co.  v.  Chi-  Joseph  R.  Co.  v.  Green,  68  Mo. 
cago  Nat.  Bank,  176  111.  224,  74  169;  Lungstrass  v.  German  Ins. 
111.  App.  439;  Union  Investment  Co.,  57  Mo.  107;  Madden  v.  Paro- 
Ass'n  V.  Geer,  64  111.  App.  648;  neri  Realty  Co.,  75  Mo.  App.  358; 
Lake  Street  Elevated  R.  Co.  v.  Car-  Ten  Broek  v.  Winn  Boiler  Com- 
inichael,  82  111.  App.  344.  pound  Co.,  20  Mo.  App.  19. 

Indiana:     Madison  &  Indianap-       Montana:     Helena  Nat.  Bank  v. 
oils  R.  Co.  V.  Norwich  Saving  So-  Rocky  Mountain  Telegraph  Co.,  20 
ciety,  24  Ind.  457;   National  State   Mont.  379,  63  Am.  St.  Rep.  628. 
Bank  v.  Vigo  County  Nat.  Bank,       Nebraska:     Johnston  v.  Milwau- 
141  Ind.  352,  50  Am.  St.  Rep.  330.       kee  &  Wyoming  Investment  Co., 

Iowa:     City  of  Davenport  v.  Pe-  46  Neb.  480. 
oria   Marine   &   Fire   Ins.   Co.,   17       New  Hampshire:     Peterborough 
Iowa,  276.  R.  Co.  v.  Nashua  &  Lowell  R.  Co., 

Kansas:     St.  Louis,  Ft.  Scott  &   59  N.  H.  385. 
W.  R.  Co.  V.  Grove,  39  Kan.  731;       New  Jersey:     Fifth  Ward  Sav- 
Sherman  Center  Town  Co.  v.  Swi-   ings  Bank  v.  First  Nat.  Bank  of 
gart,  43  Kan.  292,  19  Am.  St.  Rep.   Jersey   City,   48   N.   J.   Law,   513; 
137.  Blake  v.  Domestic  Mfg.  Co.  (N.  J. 

Kentucky:  Chemical  Nat.  Bank  Eq.)  38  Atl.  241. 
V-.  Wagner,  93  Ky.  525,  40  Am.  St.  New  York:  New  York  &  New 
Rep.  206;  Trapp  v.  Fidelity  Nat.  Haven  R.  Co.  v.  Schuyler,  34  N. 
Bank,  101  Ky.  485;  Hurst  v.  Amer-  Y.  30,  2  Smith's  Cas.  1109,  1  Keen- 
ican  Ass'n  (Ky.)  49  S.  W.  800;  er's  Cas.  874,  2  Cum.  Cas.  119; 
German  Nat.  Bank  v.  Grinstead,  Olcott  v.  Tioga  R.  Co.,  27  N.  Y. 
21  Ky.  Law  Rep.  674.  546,    84    Am.    Dec.    298;    Hanover 

Maine:  Perkins  v.  Portland,  Nat.  Bank  v.  American  Dock  & 
Saco  &  P.  R.  Co.,  47  Me.  573,  74  Trust  Co.,  148  N.  Y.  612,  51  Am. 
Am.  Dec.  507.  St.    Rep.    721;    Wilson    v.    Kings 

Massachusetts:  Lester  v.  Webb,  County  Elevated  R.  Co.,  114  N.  Y. 
1  Allen  (Mass.)  34;  Gilson  v.  Ste-  487;  Rathbun  v.  Snow,  123  N.  Y. 
vens  Machine  Co.,  124  Mass.  546;  343;  Fifth  Avenue  Bank  v.  Forty- 
Com.  V.  Reading  Savings  Bank,  137  Second  Street  &  Grand  Street  Per- 
Mass.  431;  McNeil  v.  Boston  Cham-  ry  R.  Co.,  137  N.  Y.  231,  33  Am. 
ber  of  Commerce,  154  Mass.  277;  St.  Rep.  712,  2  Keener's  Cas.  915 
Merchants'  Nat.  Bank  v.  Citizens'  2  Cum.  Cas.  149 ;  Chambers  v.  Lan- 
Gas  Light  Co.,  159  Mass.  505,  38  caster,  160  N.  Y.  342,  affirming  3 
Am.  St.  Rep.  453.  App.    Div.    215;     Corn    Exchange 

Michigan:  Eureka  Iron  &  Steel  Bank  v.  American  Dock  &  Trust 
Works  V.  Bresnahan,  60  Mich.  332;  Co.,  163  N.  Y.  332,  modifying  14 
Creeder  v.  H.  M.  Loud  &  Sons  App.  Div.  453;  Lovett  v.  German 
Lumber  Co.,  86  Mich.  541,  24  Am.  Reformed  Church,  12  Barb.  67: 
St.  Rep.  134;  Carson  City  Savings  Marine  Bank  of  Buffalo  v.  Butler 
Bank  v.  Carson  City  Elevator  Co.,  Colliery  Co.,  52  Hun,  612,  5  N.  Y. 
90  Mich.  550,  30  Am.  St.  Rep.  454.  Supp.  291;  Smith  v.  Martin  Anti- 
Mississippi:     State   V.   Commer-  Fire  Car  Heater  Co.,  64  Hun,  639, 
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This  principle  applies,  not  only  when  the  contract  or  act  of 
the  oflScer  for  which  it  is  sought  to  hold  the  corporation  liable 
was  of  such  a  character  as  to  fall  within  the  powers  which  such 
an  officer  usually  has  by  virtue  of  his  office,  but  was  beyond 
his  authority  hj  reason  of  secret  limitations,  but  it  also  applies 
when  a  corporation  allows  an  officer  to  exercise  powers  which 
are  not  usually  incident  to  his  office.  The  treasurer  of  a  cor- 
poration, for  example,  has  no  implied  authority,  as  a  general 
rule,  to  borrow  money,  or  to  make,  accept,  or  indorse  notes  or 
bills,  or  to  sell  or  pledge  notes  or  other  securities,  or  to  sell 
other  property,  etc.-'^^  But  if  the  corporation  allows  him  t® 
habitually  do  so,  and  thus  clothes  him  with  apparent  authority, 
it  will  be  estopped.^®*     And  the  same  is  true  of  any  other  offi- 

19  N.  Y.  Supp.  285;  Craig  Medicine  Boom  Co.,  6  Wash.  593,  36  Am.  St. 

Co.  V.  Mercnants'  Bank  of  Roches-  Rep.  182. 

ter,     59     Hun,     561;     Powers    v.  West  Virginia:    First  Nat.  Bank 

Schlicht  Heat,  Light  &  Power  Co.,  of  Wellsburg  v.   Kimberlands,   16 

23  App.  Div.   380,  165  N.  Y.   662;  W.  Va.  555. 

Simmons    v.    Thompson,    29    App.  Wisconsin:     Marshall  v.  Amer- 

Div.  559;   Standard  Fashion  Co.  v.  lean  Express  Co.,  7  Wis.  1,  73  Am. 

Siegel-Cooper    Co.,    44    App.    Div.  Dec.  381;   Lehigh  Valley  Coal  Co. 

121.  V.      West      Depere      Agricultural 

North   Carolina:     Belvin  v.  Ra-  Works,  63  Wis.  45;   Ford  v.  Hill, 

leigh  Paper  Co.,  123  N.  C.  138.  92  Wis.  188,  53  Am.  St.  Rep.  902. 

Pennsylvania:  Lloyd  v.  West  Other  cases  have  been  cited 
Branch  Bank,  15  Pa.  St.  172,  53  more  specifically  under  the  see- 
Am.  Dee.  581.  tions  dealing  with  the  powers  of 

South  Carolina:    Walker  v.  Wil-  particular  officers.     See  ante,    §§ 

mington,  Columbia  &  A.  R.  Co.,  26  701-706. 

S.  C.  80;  Moyer  v.  East  Shore  Ter-  ise  Hatch  v.  Coddington,  95  U.  S. 
minal  Co.,  41  S.  C.  300,  44  Am.  St.  48;  Fitzgerald  &  Mallory  Con- 
Rep.  709.  struction  Co.  v.  Fitzgerald,  137  U. 

Tennessee:      Southern  Life  Ins.  S.  98;  Home  Life  Ins.  Co.  v.  Pierce, 

Co.  V.  Booker,  9  Heisk.  606,  24  Am.  75  111.  426 ;  Union  Mutual  Life  Ins. 

Rep.    344;    Allison    v.    Tennessee  Co.   v.  White,  106  111.   67;    Cotton 

Coal,  Iron  &  Railroad  Co.   (Tenn.  States  Life  Ins.  Co.  v.  Mallard,  57 

Ch.  App.)  46  S.  W.  348.  Ga.    64;    Walker    v.    Wilmington. 

Utah:     Salt    Lake    Foundry    &  Columbia  &  A.  R.  Co.,  26  S.  C.  80; 

Machine  Co.  v.  Mammoth  Mining  De  Voss  v.  City  of  Richmond,  18 

Co.,    6    Utah,    351;    Armstrong   v.  Grat.   (Va.)  338,  98  Am.  Dec.  647; 

Cache  Valley  Land  &  Canal  Co.,  and    many   other    cases    cited    in 

14  Utah,  450;  Moyle  v.  Salt  Lake  note  155,  supra. 

City    Congregational    Society,    16  157  Ante,  §  703. 

Utah,  69.  158  Fifth  Ward  Savings  Bank  v. 

Virginia:      De  Voss  v.   City  of  First  Nat.  Bank  of  Jersey  City,  48 

Richmond,   18   Grat.   338,   98   Am.  N.  J.  Law,  513;  Blake  v.  Domestic 

Dec.  647.  Mfg.  Co.   (N.  J.  Eq.)   38  Atl.  241; 

Washington:     Duggan  v.  Pacific  Lester  v.  Webb,  1  Allen   (Mass ) 
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cer  whom  the  stockholders  or  directors,  by  allowing  him  to  act 
for  the  corporation  in  a  particular  way,  have  clothed  with  an 
apparent  authority  which  is  beyond  that  usually  implied  from 
his  office."* 

Although  a  person  dealing  with  a  corporation  is  bound  to 
know  whether  or  not  the  officer  or  agent  who  acts  for  it  is  au- 
thorized to  do  so,  yet,  if  he  is,  and  the  act  is  within  the  ap- 
parent scope  of  his  authority,  the  person  dealing  with  him  is 
not  chargeable  with  notice  of  extrinsic  facts  making  it  improper 
for  him  to  act  in  the  particular  case.^®"  And,  by  the  weight 
of  authority,  this  is  true  although  the  officer  or  agent  may  in 
fact  act  fraudulently  and  for  his  own  purposes  and  benefit, 
and  not  for  the  benefit  of  the  corporation,  if  there  is  nothing 
to  show  that  this  is  the  case  to  the  person  dealing  with  him,  or 
relying  upon  his  act.^®^ 

For  example,  although  the  cashier  of  a  bank  exceeds  his 
authority  in  certifying  a  check  when  the  drawer  has  no  funds, 
yet,  as  he  has  general  authority  to  certify  checks,  the  bank  is 
liable  thereon  to  a  iona  fide  holder.^  ®^  The  same  principle  ap- 
plies when  an  officer  or  agent  of  a  railroad  or  warehouse  com- 
pany, having  general  authority  to  issue  bills  of  lading  or  ware- 
house receipts  upon  receipt  of  goods,  exceeds  his  authority  by 

34;  Page  v.  Fall  River,  Warren  &  isiBelvin  v.  Raleigh  Paper  Co., 

P.  R.  Co.,  31  Fed.  257;   Foster  v.  123    N.    C.    138;     Com    Exchange 

Ohio-Colorado  Reduction  &  Mining  Bank  v.  American  Dock  &  Trust 

Co.,  17  Fed.  130;  Phillips  v.  Camp-  Co.,   163   N.   Y.   332,   modifying  14 

bell,   43   N.   Y.   271;    Moore   v.   H.  App.   Div.   453;    Kaiser   v.   United 

Gaus  &  Sons  Mfg.  Co.,  113  Mo.  98.  States  Nat.  Bank,  99  Ga.  258;  Tex- 

159  McNeil  V.Boston  Chamber  of  |rkana  &  Ft.  Smith  Ry.  Co  v. 
Commerce,  154  Mass.  277;  Mining  Bem,s  Lumber  Co.,  67  Ark.  542; 
Co.  V.  Anglo-Calif ornian  Bank,  104  f^^en  v.  Manistee  Nat.  Bank  67 
^   g   292  ^^-  ^*^'  ^'*-y  ^^^-  Bank  of  Qua- 

See  the  cases  cited  in  note  155,  ??;^ J' ,^^^")^^\^  ?at.  Bank  of  St. 
supra,  and  those  referred  to  in  the    IPJ'f-  f  C-  C  A  195,  80  Fed.  859; 

notes  to  sections  700-705,  supra.         ^^^""^^^  ^^J'S  ^.  ^^.™'J''^^'"'<,P.°- 

V.   Wallace    (Ky.)    55   S.   W.   885; 

160  Credit  Co.  v.  Ho-we  Machine  Hanson  v.  Heard,  69  N.  H.  190; 
Co.,  54  Conn.  357,  1  Am.  St.  Rep.  and  other  cases  cited  in  the  notes 
123;   Cooke  v.  State  Nat.  Bank  of    following. 

Boston,  52  N.  Y.  96,  11  Am.  Rep.  isa  Cooke  v.  State  Nat.  Bank  of 
C67;  and  cases  in  the  notes  follow-  Boston,  52  N.  Y.  96,  11  Am.  Rep. 
ing.  667. 
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issuing  a  bill  of  lading  or  receipt  without  receiving  any 
goods  ;^^^  where  the  officer  or  agent  of  a  corporation,  having 
general  authority  to  issue  certificates  of  stock,  exceeds  his  au- 
thority by  fraudulently  or  through  mistake  issuing  a  fictitious 
certificate;^®*  where  an  officer  or  agent,  authorized  generally 
to  make,  draw,  accept,  and  indorse  notes  or  bills  on  behalf  of 
the  corporation,  in  the  course  of  its  business,  exceeds  his  au- 
thority by  doing  so  for  the  mere  accommodation  of  another,  or 
otherwise  for  an  unauthorized  purpose,  or  fraudulently  for 
his  own  purposes;^®®  where  a  cashier  or  other  officer,  having 
general  authority  to  transfer  negotiable  paper  belonging  to  the 
corporation,  does  so  fraudulently  for  the  purpose  of  converting 


183  Armour  v.  Michigan  Central 
R.  Co.,  65  N.  Y.  Ill,  22  Am.  Rep. 
603 ;  Banli  of  Batavia  v.  New  York, 
Lake  Erie  &  W.  R.  Co.,  106  N.  Y. 
195,  60  Am.  Rep.  440;  Hanover  Nat. 
Bank  V.  American  Dock  &  Trust 
Co.,  148  N.  Y.  612,  51  Am.  St.  Rep. 
721 ;  Corn  Exchange  Bank  v.  Amer- 
ican Dock  &  Trust  Co.,  163  N.  Y. 
332,  modifying  14  App.  Div.  453; 
Brooke  v.  New  York,  Lake  Erie  & 
W.  R.  Co.,  108  Pa.  St.  529,  56  Am. 
Rep.  235;  St.  Louis  &  Iron  Mouii- 
tain  R.  Co.  v.  Larned,  103  III.  293; 
Wichita  Savings  Bank  v.  Atchison, 
Topeka  &  S.  F.  R.  Co.,  20  Kan. 
519;  Sioux  City  &  Pacific  R.  Co.  v. 
First  Nat.  Bank  of  Fremont,  10 
Neb.  556,  35  Am.  Rep.  488. 

The  contrary  has  been  held  in 
seme  jurisdictions.  Grant  v.  Nor- 
way, 10  C.  B.  665;  Cox  v.  Bruce,  18 
Q.  B.  Div.  147;  Pollard  v.  Vinton, 
105  U.  S.  7;  Priedlander  v.  Texas 
&  Pacific  Ry.  Co.,  130  U.  S.  416; 
Baltimore  &  Ohio  R.  Co.  v.  Wil- 
kens,  44  Md.  11,  22  Am.  Rep.  26; 
National  Bank  of  Commerce  v. 
Chicago,  Burlington  &  N.  R.  Co., 
44  Minn.  224,  20  Am.  St.  Rep.  566; 
Williams  v.  Wilmington  &  Weldon 
R.  Co.,  93  N.  C.  42,  53  Am.  Rep. 
450. 

18*  New  York  &  New  Haven  R. 
Co.  V.  Schuyler,  34  N.  Y.  30,  2 
Smith's  Cas.  1109,  1  Keener's  Cas. 
874,  2  Cum.  Cas.  119;   Fifth  Ave- 


nue Bank  v.  Forty-Second  Street 
&  Grand  Street  Perry  R.  Co.,  137 
N.  Y.  231,  33  Am.  St.  Rep.  712,  2 
Keener's  Cas.  915,  2  Cum.  Cas. 
149;  Tome  v.  Parkersburg  Branch 
R.  Co.,  39  Md.  36,  17  Am.  Rep.  540; 
Cincinnati,  New  Orleans  &  T.  P. 
Ry.  Co.  V.  Citizens'  Nat.  Bank,  56 
Ohio  St.  351;  Appeal  of  Kister- 
book,  127  Pa.  St.  601,  14  Am.  St 
Rep.  868;  Allen  v.  South  Boston 
R.  Co.,  150  Mass.  200,  15  Am.  St. 
Rep.  185,  2  Keener's  Cas.  909; 
Bridgeport  Bank  v.  New  York  & 
New  Haven  R.  Co.,  30  Conn.  231. 

Contra,  British  Mutual  Banking 
Co.  V.  Charnwood  Forest  Ry.  Co., 
18  Q.  B.  Div.  714  (where  the  of- 
ficer or  agent  was  acting  for  his 
own  interest).  See,  also,  Moores 
V.  Citizens'  Nat.  Bank  of  Piqua, 
111  U.  S.  156. 

And  generally,  on  this  question, 
see  ante,  §  428  et  seq. 

165  North  River  Bank  v.  Aymar, 
3  Hill  (N.  Y.)  262;  Farmers'  &  Me- 
chanics' Bank  of  Kent  County  v. 
Butchers'  &  Drovers'  Bank,  14  N. 
Y.  623,  16  N.  Y.  125;  Auten  v. 
Manistee  Nat.  Bank,  67  Ark.  243; 
Credit  Co.  v.  Howe  Machine  Co., 
54  Conn.  357,  1  Am.  St.  Rep.  123; 
Houghton  V.  First  Nat.  Bank  of 
Elkhorn,  26  Wis.  663,  7  Am.  Rep. 
107.  And  see  ante,  §  218;  post,  § 
709. 
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the  proceeds  to  his  own  use;^®^  or  where  an  officer  having  gen- 
eral authority  to  borrow  money,  or  receive  deposits,  or  paper 
for  collection,  does  so  in  a  particular  instance  in  pursuance  of 
a  fraudulent  scheme  to  appropriate  the  same  to  his  own  use.-'®'^ 
Representation  of  authority  by  pretended  agent. — ^A  corpora- 
tion is  not  estopped  to  deny  the  authority  of  a  person  acting 
as  its  agent,  without  authority  in  fact,  as  against  one  who 
relied,  not  on  any  appearance  of  authority,  but  merely  on  the 
representations  of  the  person  himself ;  and  it  can  make  no  dif- 
ference that  the  pretended  agent  had  apparent  authority  in  writ- 
ing not  known  to  the  other  party.^®* 

§  709.    Liability  on  negotiable  paper. 

If  an  officer  issues  negotiable  paper  in  the  name  of  a  cor- 
poration, when  he  has  no  implied  authority  to  do  so  by  virtue 
of  his  office,  and  has  not  been  clothed  by  the  stockholders  or 
directors  with  apparent  authority,  the  paper  is  not  binding  on 
the  corporation,  even  in  the  hands  of  a  bona  fide  purchaser  for 
value,  for  all  persons  are  chargeable  in  such  a  case  with  notice 
of  the  want  of  authority.-'®®     The  paper  is  binding,  however, 

,  186  Kaiser  v.  United  States  Nat.  usual    course    of   business,   under 

Bank,  99  Ga.  258;   Auten  v.  Man-  documents    giving    him    authority 

istee  Nat.  Bank,  67  Ark.  243.  from   the   directors   to   borrow,  it 

Where  the  treasurer  of  a  corpo-  was  held  that  the  bank  was  liable 
poration,  intrusted  with  the  entire  on  the  notes,  although  the  docu- 
management  of  its  business,  sur-  ments  were  forgeries,  and  the  pro- 
renders  to  a  debtor  of  the  corpo-  ceeds  of  the  loans  were  used  by 
ration  securities  pledged  to  it  by  the  cashier  for  his  own  benefit, 
him,  knowing  of  the  debtor's  in-  City  Nat.  Bank  of  Quanah  v.  Chem- 
tent  to  pledge  them  to  others,  the  ical  Nat.  Bank  of  St.  Louis,  26  C. 
corporation  cannot  follow  them  C.  A.  195,  80  Fed.  859. 
and  assert  its  lien  as  against  bona  Where  the  cashier  of  a  bank  re- 
fide  purchasers  or  pledgees.  Hub-  ceives  deposits  and  paper  for  col- 
bard  V.  Tod,  171  U.  S.  474,  aflirm-  lection,  and  appropriates  the  same 
ing  22  C.  C.  A.  606,  76  Fed.  905.  to  his  own  use,  in  pursuance  of  a 

167  City  Nat.  Bank  of  Quanah  v.  fraudulent  scheme,  the  bank  is  lia- 

Chemical  Nat.  Bank  of  St.  Louis,  ble  to  the   depositor.     Hanson  v. 

26  C.  C.  A.  195,  80  Fed.  859;   Tex-  Heard,  69  N.  H.  190. 

arkana   &    Ft.    Smith    Ry.    Co.    v.  "s  Rathbun  v.  Snow,  123  N.  Y. 

Bemis  Lumber  Co.,  67  Ark.  542.  343. 

Where  the  cashier  of  a  bank  had  iss  Dexter      Savings     Bank     v. 

full    charge    of   its    business,    and  Friend,  90  Fed.  703;  Chemical  Nat. 

secured  loans  on  notes  of  the  bank  Bank  of  New  York  v.  Wagner,  93 

signed  by  him,  apparently  in  the  Ky.  525,  40  Am.  St.  Rep.  206 ;  In  re 
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in  the  hands  of  a  bona  fide  purchaser,  if  authority  to  issue  it 
was  presumably  incident  to  the  office,  or  if  the  officer  was 
clothed  with  apparent  authority,  although  there  may  have  been 
secret  limitations  upon  his  apparent  authority,  or  although  he 
may  have  issued  the  same  for  an  unauthorized  purpose.*^" 

§  710.    Acts  without  the  knowledge  of  the  corporation. 

In  order  that  a  corporation  may  be  held  to  have  clothed  an 
officer  with  apparent  authority  by  having  allowed  him  to  exer- 
cise such  authority,  it  must  be  chargeable  with  knowledge.  An 
officer  is  not  clothed  with  apparent  authority  to  borrow  money 
or  make  notes  on  behalf  of  a  corporation,  so  as  to  give  rise  to 
an  estoppel  against  the  corporation,  merely  because  he  has  been 
in  the  habit  of  doing  so,  if  it  was  without  the  knowledge  of 
the  stockholders  and  directors,  unless  they  have  been  guilty  of 
such  negligence  and  inattention  as  to  estop  them.-'^^ 


Millward-Cliff  Cracker  Co.,  161  Pa. 
St.  157;  Oak  Grove  &  Sierra  Verde 
Cattle  Co.  V.  Poster,  7  N.  M.  650; 
Bradlee  v.  Warren  Five  Cents  Sav- 
ings Bank,  127  Mass.  107,  34  Am. 
Rep.  351;  Craft  v.  South  Boston 
R.  Co.,  150  Mass.  207;  City  Elec- 
tric Street  Ry.  Co.  v.  First  Nat. 
Exchange  Bank,  62  Ark.  33,  54  Am. 
St.  Rep.  282. 

170  Page  v.  Pall  River,  Warren 
&  P.  R.  Co.,  31  Fed.  257;  National 
Loan  &  Investment  Co.  v.  Rock- 
land Co.,  36  C.  C.  A.  370,  94  Fed. 
335;  Chemical  Nat.  Bank  of  New 
York  V.  Wagner,  93  Ky.  525,  40 
Am.  St.  Rep.  206;  Merchants'  Nat. 
Bank  of  Gardiner  v.  Citizens'  Gas 
Light  Co.,  159  Mass.  505,  38  Am. 
St.  Rep.  453 ;  Monument  Nat.  Bank 
V.  Globe  Works,  101  Mass.  57,  3 
Am.  Rep.  322,  1  Smith's  Cas.  451, 
1  Cum.  Cas.  315;  Jacobs  Phar- 
macy Co.  V.  Southern  Banking  & 
Trust  Co.,  97  Ga.  573;  Credit  Co. 
V.  Howe  Machine  Co.,  54  Conn. 
357,  1  Am.  St.  Rep.  123;  Wahlig  v. 
Standard  Pump  Mfg.  Co.,  9  N.  Y. 
Supp.  739;  Johnson  v.  Weed  & 
Gumaer  Mfg.   Co.,   103   Wis.   291; 


Matson  v.  Alley,  141  111.  284.  And 
see  ante,  §§  217,  218. 

One  to  whom  negotiable  paper  is 
presented  for  discount  has  the 
right  to  assume  that  the  relations 
to  the  paper  of  every  party  whose 
name  appears  upon  it  are  precisely 
what  they  appear  to  be,  and 
though  the  note  is  made  by  a  cor- 
poration to  a  third  person,  by 
whom  it  is  indorsed,  and  is  pre- 
sented for  discount  by  the  presi- 
dent of  the  corporation,  the  pur- 
chaser is  justified  in  assuming 
that  it  came  into  the  hands  of  the 
president  as  his  private  property 
in  the  usual  course  of  business. 
Cheever  v.  Pittsburgh,  Shenango 
&  L.  E.  R.  Co.,  150  N.  Y.  59,  55  Am. 
St.  Rep.  646. 

i'7i  In  re  Millward-ClifE  Cracker 
Co.,  161  Pa.  St.  157. 

Where  the  president  of  a  bank 
fraudulently  appropriates  its  funds 
to  his  personal  use  by  means  of 
drafts,  which  he  so  enters  on  the 
bank's  books  as  to  conceal  their 
fraudulent  character,  the  bank  is 
not  estopped  to  deny  his  authority 
to  draw  the  drafts  merely  by  rea- 
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But  if,  through  negligence  or  inattention  on  the  part  of  the 
stockholders  or  directors,  an  officer  or  agent  is  suffered  to  act 
habitually  beyond  his  authority,  knowledge  of  the  fact  is  im- 
putable to  the  corporation.  ^^^  And  it  is  chargeable  with  knowl- 
edge, or,  at  the  least,  a  jury  may  infer  knowledge,  if  the  fact 
that  an  officer  is  so  acting  appears  on  the  books  of  the  corpora- 
tion.^^* "Directors  [of  a  bank]  cannot,  in  justice  to  those 
who  deal  with  the  bank,  shut  their  eyes  to  what  is  going  on 
around  them.  It  is  their  duty  to  use  ordinary  diligence  in 
ascertaining  the  condition  of  its  business,  and  to  exercise  rea- 
sonable control  and  supervision  of  its  officers.  They  have 
something  more  to  do  than,  from  time  to  time,  to  elect  the  offi- 
cers of  the  bank,  and  to  make  declarations  of  dividends.  That 
which  they  ought,  by  proper  diligence,  to  have  known  as  to 
the  general  course  of  business  in  the  bank,  they  may  be  pre- 
sumed to  have  known  in  any  contest  between  the  corporation 
and  those  who  are  justified  by  the  circumstances  in  dealing 
with  its  officers  upon  the  basis  of  that  course  of  business."^''* 

§  711.  Actual  and  constructive  notice  of  want  of  authority,  and 
necessity  for  prejudice, 
(a)  In  general. — Obviously,  a  person  dealing  with  an  officer 
or  agent  of  a  corporation,  or  relying  upon  his  acts  to  charge  the 
corporation,  cannot  be  said  to  have  relied  upon  any  apparent 
authority  on  his  part,  where  he  had  actual  notice  of  his  want 
of  authority.  And  when  this  is  the  case,  the  corporation  is  not 
estopped,^^®  unless  by  ratification.^^* 

son  of  his  course  of  dealing  in  the  ican  Dock  &  Trust  Co.,  148  N.  Y. 

matter.    Lamson  v.  Beard,  36  C.  C.  612,    51    Am.    St.    Rep.    721.     See, 

A.  56,  94  Fed.  30.  also,  Blake  v.   Domestic  Mfg.  Co. 

Possession  of  books  by  a  bank,  (N.   J.   Bq.)    38   Atl.    241;    Helena 

containing  entries  of  drafts  fraud-  Nat.  Bank  v.  Rocky  Mountain  Tel- 

ulently  drawn  by  the  president  In  egraph  Co.,  20  Mont.  379,  63  Am. 

personal    brokerage    transactions,  St.  Rep.  328. 

is  not  notice  thereof  to  the  bank,  I's  Hanover  Nat.  Bank  v.  Amer- 

where    the   books    are    under   the  ican  Dock  &  Trust  Co.,  148  N.  Y. 

sole  control  of  the  president,  and  612,  51  Am.  St.  Rep.  721. 

kept  in  such  a  manner  as  to  con-  it*  Martin  v.  Webb,  110  TT.  S.  7, 

ceal  his  defalcations.     Lamson  v.  15. 

Beard,  36  C.  C.  A.  56,  94  Fed.  30.  its  Colorado      Springs      Co.      v. 

172  Hanover  Nat.  Bank  v.  Amer-  Aaaerican  Publishing  Co.,  38  C.  0. 
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The  same  is  true  where  a  person  dealing  with  an  officer  or 
agent  of  a  corporation  has  notice  of  facts  sufficient  to  put  him 
upon  inquiry  as  to  the  latter's  authority.  In  such  a  case^  if  he 
acts  without  inquiry,  he  does  so  at  his  peril.^^^ 

(b)  Officers  dealing  for  their  own  benefit,  etc. — ^When  an  offi- 
cer of  a  corporation  is  dealing  for  himself,  to  the  knowledge  of 
the  other  party,  and  also  assumes  to  act  for  and  bind  his  cor- 
poration, such  fact  is  sufficient  to  put  the  other  party  upon 
inquiry  as  to  his  power  to  act  for  the  corporation;  and,  as  a 
general  rule,  if  the  other  party  deals  with  the  officer  without 
making  inquiry  as  to  his  authority  to  bind  the  corporation,  he 
does  so  at  his  peril.-' ^* 

This  principle  applies  when  an  officer  having  authority  gen- 
erally to  issue  certificates  of  stock  fraudulently  issues  a  fictitious 
certificate.  A  person  who  purchases  the  certificate  from  the 
officer,  or  lends  him  money  on  the  security  thereof,  is  bound  to 
make  inquiry  as  to  the  authority  of  the  officer  and  the  genuine- 
ness of  the  certificate,  and,  if  he  takes  it  without  such  inquiry, 
he  acts  at  his  peril,  and  cannot  claim  to  be  a  bona  fide  holder.^''® 

A.  433,  97  Fed.  843;  Hallenbeck  v.  poration    through    its     agent    is 

Powers  &  Walker  Casket  Co.,  117  chargeable  with  notice  of  the  lim- 

Mich.  680.  itations  on  his  authority,  where  he 

176  Post   §  714  et  seq.  ^^^  received  a  circular  from  the 

177  T.mii'ciiiTia  Statp  Bank  v  Or-  corporation  specifying  the  terms 
1^0!=  wo^i^r^^^^^  T't.  Ari^  of  its  contracts.  Lowenstein  v. 
leans  Navigation  Co.,  3   La.  Ann.  t  „~t,„_/i     », „    o     r<~     in    a__ 

294  (where  a  contract  stated  that  nT^^N   y^  408  ^' 

it  was  made  in  pursuance  of  cer-  ^     .     ' 

tain    resolutions    adopted    by   the       i7e  Moores  v.  Citizens'  Nat.  Bank 

corporation) ;    Western   R.    Co.   v.  of  Piqua,  111  U.  S.  156,  2  Cum.  Cas. 

Bayne,  11  Hun  (N.  Y.)  166;  Fran-  144;    Parrington  v.   South   Boston 

co-Texan  Land  Co.  v.  McCormick,  R.  Co.,  150  Mass.  406,  15  Am.  St. 

85  Tex.  416,  34  Am.  St.  Rep.  815.  Rep.  222;   Wilson  v.  Metropolitan 

It  has  been  held  that  the  fact  Elevated  Ry.  Co.,  120  N.  Y.  145,  17 

that  goods  ordered  by  an  oflScer  in  Am.   St.   Rep.   625;    Hanover  Nat. 

the  name  of  a  corporation  are  di-  Bank  v.  American  Dock  &  Trust 

rected  by  him  to  be  shipped  to  a  Co.,  148  N.  Y.  612,  51  Am.  St.  Rep. 

third  person  is  sufficient  to  put  the  721;    Wright's  Appeal,   99   Pa.   St. 

seller  upon  inquiry  as  to  the  offi-  425;   Chemical  Nat.  Bank  of  New 

cer's  authority.     Stilwell-Bierce  &  York  v.  Wagner,   93   Ky.   525,   40 

Smith- Vaile  Co.  v.  Nlles  Paper-Mill  Am.    St.    Rep.    206;    Wheeler    v. 

Co..  115  Mich.  35.     See,  however.  Home  Savings  &  State  Bank,  188 

Melledge    v.    Boston    Iron    Co.,    5  111.   34,   80  Am.   St.   Rep.   161,  re- 

Cush.  (Mass.)  158,  51  Am.  Dec.  59.  versing  85  111.  App.  28;   Hartman 

A  person  contracting  with  a  coi^  Steel  Co.  v.  Hoag,  104  Iowa,  269; 
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This  principle  also  applies  where  a  person  receives  notes  or 
other  securities  of  a  corporation,  or  a  check,  or  money,  from  an 
officer  in  payment  of  or  as  security  for  the  personal  debt  of  the 
officer;^®"  where  an  officer  of  a  railroad  or  warehouse  company, 
having  general  authority  to  issue  bills  of  lading  or  warehouse 
receipts,  issues  a  bill  of  lading  or  receipt,  without  receiving  the 
goods,  in  payment  of  or  as  security  for  his  own  debt,  or  issues 
the  same  to  himself.^  *^ 

It  has  been  held,  however,  that  failure  to  make  inquiry  in 
such  cases  does  not  deprive  one  of  the  character  or  status  of  a 
bona  fide  holder,  where  the  inquiry,  if  made,  would  have  dis- 
closed facts  upon  which  he  might  have  relied  as  showing  au- 
thority.^*^ 

The  fact  that  an  officer  is  acting  for  his  personal  benefit  does 


Mt.  Verd  Mills  Co.  v.  Mcllwee 
(Tenn.  Ch.  App.)  42  S.  W.  465. 

179  Moores  v.  Citizens'  Nat.  Bank 
of  Piqua,  111  U.  S.  156,  2  Cum.  Cas. 
144;  Parrington  v.  South  Boston  R. 
Co.,  150  Mass.  406,  15  Am.  St.  Rep. 
222.  Compare,  however,  Cincin- 
nati, New  Orleans  &  T.  P.  Ry.  Co. 
V.  Citizens'  Nat.  Bank,  56  Ohio  St. 
351. 

And  generally,  on  this  point,  see 
ante,  §  435. 

1  so  Wilson  V.  Metropolitan  Ele- 
vated Ry.  Co.,  120  N.  Y.  145,  17 
Am.  St.  Rep.  625;  Wheeler  v. 
Home  Savings  &  State  Bank,  188 
111.  34,  80  Am.  St.  Rep.-  161,  re- 
versing 85  111.  App.  28;  Hartman 
Steel  Co.  V.  Hoag,  104  Iowa,  269; 
Mt.  Verd  Mills  Co.  v.  Mcllwee 
(Tenn.  Ch.  App.)  42  S.  W.  465. 

The  president  of  a  corporation, 
although  its  business  manager, 
cannot,  without  a  just  compensa- 
tion moving  to  the  corporation, 
create  an  indebtedness  against  it 
by  assuming  for  it  liability  for  his 
individual  debt.  Barnhardt  v. 
Star  Mills,  123  N.  C.  428. 

Brokers  accepting  drafts  fraud- 
ulently drawn  in  their  favor  by 
the  president  of  a  bank  in  pay- 
ment of  margins  in  transactions 
for  him   personally   are   put  upon 


inquiry  as  to  his  authority  to  draw 
the  drafts,  and  are  liable  to  the 
bank  for  their  proceeds  thus  fraud- 
ulently converted.  Lamson  v. 
Beard,  36  C.  C.  A.  56,  94  Fed.  30. 

isi  Hanover  Nat.  Bank  v.  Amer- 
ican Dock  &  Trust  Co.,  148  N.  Y. 
Cil2,  51  Am.  St.  Rep.  721. 

1S2  Wilson  V.  Metropolitan  Ele- 
vated Ry.  Co.,  120  N.  Y.  145,  17 
Am.  St.  Rep.  625.  And  see  Cin- 
cinnati, New  Orleans  &  T.  P.  Ry. 
Co.  V.  Citizens'  Nat.  Bank,  56  Ohio 
St.  351. 

When  a  note  of  a  corporation  is 
made  payable  to  itself,  and  is  of- 
fered for  discount  by  its  president, 
any  intended  purchaser  is  sub- 
jected to  the  burden  of  inquiry 
whether  the  issue  of  the  note  was 
authorized;  but  if  an  inquiry,  if 
made,  would  have  resulted  only  in 
ascertaining  that  such  issue  was 
authorized  by  a  resolution  of  the 
board  of  directors  in  due  form,  the 
purchaser  must  be  regarded  as  a 
bona  fide  holder,  although  he  made 
no  inquiry,  and  the  resolution  may 
have  been  unlawfully  adopted  by 
the  directors  to  provide  payment 
to  the  president  of  a  salary  to 
which  he  was  not  entitled.  Wilson 
V.  Metropolitan  Elevated  Ry.  CO., 
120  N.  Y.  145,  17  Am.  St.  Rep.  625, 
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not  affect  persons  dealing  with  him  within  the  apparent  scope 
of  his  authority,  if  they  are  ignorant  of  such  fact.^®*  And  a 
corporation  may  be  estopped  by  having  habitually  allowed  an 
officer  to  issue  checks,  warehouse  receipts,  etc.,  to  himself,  or  to 
issue  checks  in  payment  of  his  individual  debts,  and  thus 
clothed  him  with  apparent  authority  to  do  so  in  the  particular 
instance.*^* 

(c)  Restrictions  in  charter  or  general  law. — All  persons  deal- 
ing with  the  officers  of  a  corporation  are  chargeable  with  notice 
of  limitations  upon  their  authority  imposed  by  the  charter  or 
general  laws.^*° 

(d)  By-laws  limiting  apparent  authority. — The  same  rule,  how- 
ever, does  not  apply  to  by-laws.  If  a  corporation  clothes  an 
officer  or  agent  with  apparent  authority  to  bind  it  by  a  par- 
ticular contract  or  act,  it  cannot  escape  liability  by  setting  up 
limitations  or  restrictions  upon  his  authority  contained  in  by- 
laws not  known  to  the  other  party,  for  persons  dealing  with 
the  officers  or  agents  of  a  corporation,  acting  .within  their  ap- 

issBelvin  v.  Raleigh  Paper  Co.,  Ins.  Co.,  38  Conn.  181,  9  Am.  Rep. 

123  N.  C.  138.    And  see  ante,  §  708,  375 ;   Sandford  v.  McArthur,  18  B. 

notes  161  et  seq.  Mon.   (Ky.)   411;   Georgetown  Wa- 

184  Corn      Exchange      Bank      v.  ter  Co.  v.  Central  Thomson-Hous- 

American   Dock  &  Trust  Co.,   163  ton   Co.,   17   Ky.   Law   Rep.    1270; 

N.  Y.  332,  modifying  14  App.  Div.  Bocock's   Ex'r   v.   Alleghany   Coal 

453.  &  Iron  Co.,  82  Va.  913,  3  Am.  St. 

Evidence  of  a  custom  for  oflacers  Rep.    128;    Haden   v.    Farmers'    & 

of  a  corporation  to  pay  their  indl-  Mechanics'  Fire  Ass'n,  80  Va.  683; 

vidual   debts   with   checks   of   the  Manderson    v.    Commercial    Bank, 

corporation  is  admissible  to  refute  28  Pa.  St.  379;  Gashwiler  v.  Wil- 

the     presumption,     arising     from  lis,   33   Cal.  11,  91  Am.  Dec.  607j 

such  method,  of  knowledge  on  the  Adriance  v.  Roome,  52  Barb.    (N. 

part  of  the  persons  so  paid  that  Y.)    399;    Dabney   v.    Stevens,    40 

the  officers,  in  doing  so,  were  mis-  How.  Pr.   (N.  Y.)   341;   Dobbins  v. 

applying  the  funds   of  the   corpo-  Etowah  Mfg.  &  Mining  Co.,  75  Ga. 

ration.     Levins  v.  W.   O.   Peeples  238;    Butler   v.    Mitchell,    15    Wis. 

Grocery  Co.    (Tenn.  Ch.  App.)    38  355;  Tempel  v.  Dodge,  89  Tex.  69. 

S.  W.  733.  And  see  ante,  §  685. 

3  85  Homersham  v.  Wolverhamp-  Every  one  is  chargeable  with 
ton  Waterworks  Co.,  6  Exch.  137;  knowledge  of  a  statute  under 
Relfe  V.  Rundle,  103  U.  S.  222;  which  the  directors  of  a  corpora- 
Louisville  Trust  Co.  v.  Louisville,  tion  are  authorized  to  enter  into 
New  Albany  &  C.  Ry.  Co.,  22  C.  C.  a  particular  contract  only  on  peti- 
A.  378,  75  Fed.  433;  Forest  v.  St.  tion  of  a  majority  of  the  stock- 
Francis  Levee  District  of  Missouri,  holders,  and  one  who  enters  into 
77  Fed.   555;    Couch  v.  City  Fire  such  a  contract  with  them  with 
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parent  authority,  are  not  bound  to  ascertain  whether  such  ap- 
parent authority  is  restricted  by  the  by-laws.-'** 

(e)  Prejudice  to  give  rise  to  estoppel. — ^Deprivation  of  the  ben- 
efit of  a  contract  made  with  an  oificer  of  a  corporation,  whom 
it  had  clothed  with  apparent  authority,  is  alone  suificient  preju- 
dice to  the  other  party  to  support  an  estoppel  against  the  cor- 
poration.^*'' 

§  712.    Ultra  vires  acts. 

A  corporation,  although  it  has  no  right  to  do  so,  has  the 

capacity  to  authorize  its  officers  and  agents  to  make  ultra  vires 

contracts,  so  as  to  incur  liability  thereon  under  circumstances 

ehown  in  another  chapter.^**     And  authority  on  the  part  of 

officers  or  agents  to  engage  in  ultra  vires  transactions  in  the 

name  of  the  corporation  may  be  implied,  if  it  appears  that  the 

stockholders  or  directors  have  allowed  them  to  do  so.-**®     Thus, 

although  a  bank  may  not  have  the  power  under  its  charter  to 

receive  special  deposits  as  bailee,  it  may  exceed  its  powers  in 

this  respect;  and  if  the  stockholders  and  directors  habitually 

suffer  the  cashier  to  receive  special  deposits,  authority  on  his 

part  to  do  so  will  be  implied,  so  as  to  render  the  bank  liable  for 

his  act^^o 

knowledge  that  there  has  been  no  App.  Div.  (N.  Y.)  121;  Merchants' 

such  petition  cannot  hold  the  com-~  Bank  v.  McColl,   6  Bosw.   (N.  Y.) 

pany  liable.     Louisville  Trust  Co.  473;     Johnston    v.    Milwaukee    & 

V.    Louisville,    New   Albany   &    C.  Wyoming  Investment  Co.,  46  Neb. 

Ry.  Co.,  22  C.  C.  A.  378,  75  Fed.  480;  Tome  v.  Parkersburg  Branch 

433.  R.  Co.,  39  Md.  36,  17  Am.  Rep.  540; 

186  Ante,  §  643 ;   Smith  v.  Smitl,  Kelly  v.  Mobile  Building  &  Loan 

62  111.  493;   Wait  v.  Smith,  92  111.  Ass'n,  64  Ala.  501;  Barnes  Bros.  v. 

385 ;    Ashley   Wire   Co.   v.   Illinois  Black  Diamond  Coal  Co.,  101  Tenn. 

Steel  Co.,  164  111.  149,  56  Am.  St.  354.    Compare  In  re  Millward-ClifE 

Rep.  187;  Trawick  v.  Peoria  &  Ft.  Cracker  Co.,  161  Pa.  St.  157. 

Clark  Street  Ry.  Co.,  68  111.  App.  ist  Allison    v.    Tennessee    Coal, 

156;     Moyer   v.    East    Shore    Ter-  Iron  &  R.  Co.  (Tenn.  Ch.  App.)  46 

minal  Co.,  41  S.  C.  300,  44  Am.  St.  S.  W.  348. 

Rep.  709 ;   Marine  Bank  of  Buffalo  iss  See  ante,  §  211  et  seq. 

V.  Butler  Colliery  Co.,  52  Hun,  612,  iso  state  v.  Commercial  Bank  of 

5    N.    Y.    Supp.    291;    Rathbun   v.  Manchester,  6  Smedes  &  M.  (Miss.) 

Snow,   123   N.   Y.   343;    Powers  v.  218,   45   Am.    Dec.   280;     Lloyd   v. 

Schlicht  Heat,  Light  &  Power  Co.,  West  Branch  Bank,  15  Pa.  St.  172, 

165   N.   Y.   662,   affirming  23   App.  53  Am.  Dec.  581. 

Div.   (N.  Y.)   380;    Standard  Fash-  loo  Lloyd  v.  West  Branch  Bank, 

ion    Co.    v.    Siegel-Cooper   Co.,    44  15  Pa.   St.   172,  53  Am.  Dec.  581; 
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It  is  "well  settled,  however,  that  no  such  authority  will  be 
implied  merely  from  the  fact  that  an  officer  or  agent  has  been 
authorized  or  allowed  to  manage  the  business  of  the  corporation, 
for  it  is  to  be  presumed,  in  the  absence  of  evidence  to  the  con- 
trary, that  it  was  intended  that  he  should  manage  it  within 
the  limits  imposed  by  its  charter.^  ®^ 

For  example,  the  general  manager  of  a  corporation  organized 
for  the  purpose  of  "conversion  and  disposal  of  agricultural 
products  by  means  of  mills,  elevators,  stores,  or  otherwise," 
has  no  implied  authority  to  purchase  flour  for  sale.-'®^  The 
president,  cashier,  or  teller  of  a  bank,  unless  he  has  been  allowed 
to  do  so  by  the  stockholders,^^*  has  no  implied  or  apparent 
authority  to  receive  special  deposits  so  as  to  bind  the  bank  as 
bailee,  where  the  receipt  of  special  deposits  is  not  within  the 
powers  of  the  bank.^^*  And  since  a  national  bank  has  no 
power  to  act  "as  agent  in  the  purchase  or  sale  of  stocks  or  bonds 
for  third  persons,  its  president  or  cashier  cannot  bind  it  by  an 
agreement  to  do  so,  in  the  absence  of  special  authority.^*^ 

An  officer  or  agent  of  a  corporation,  although  he  may  have 
actual  or  implied  authority  to  issue  or  indorse  commercial 
paper  in  the  course  of  the  business  of  the  corporation,  has  no 
implied  or  apparent  authority,  from  this  fact  alone,  to  issue 
or  indorse  paper  for  the  mere  accommodation  of  another,  al- 
though, if  he  does  so  in  excess  of  his  authority,  bona  fide  pur- 
First  Nat.  Bank  of  Carlisle  v.  Gra-   Cas.  460;  First  Nat.  Bank  of  Allen- 
ham,  79  Pa.  St.  106,  21  Am.  Rep.    town  v.  Hoch,  89  Pa.   St.  324    33 
49,  100  U.  S.  699;  First  Nat.  Bank    Am.    Rep.    769;    and    other    cases 
of   Monmouth   v.    Strang,    138    111.    cited  in  the  notes  following 
347;  Foster  v  Essex  Bank,  17  Mass.        192  Getty  v.  C.  R.  Barnes  Milling 
479,   9   Am.   Dec.    168;    Chattahoo-    Co.,  40  Kan    281 
chee  Nat.  Bank  v.   Schley,  58  Ga.       10,  o„„  „,   '       ^L. 
3gg  188  See  supra,  this  section. 

181  Hall  V.  Auhurn  Turnpike  Co.,  "*  Lloyd  v.  West  Branch  Bank, 

27  Cal.  255,  87  Am.  Dec.  75;  Getty  15  Pa.   St.   172,  53  Am.  Dec.  581; 

V.  C.  R.  Barnes  Milling  Co.,  40  Kan.  ^'irst  Nat.  Bank  of  Lyons  v.  Ocean 

281;   Dobson  v.  More,  62  111.  App.  Nat.  Bank,   60  N.  Y.   278,  19  Am. 

435,  164  111.  110,  56  Am.  St.  Rep.  Rep.  181;  Wiley  v.  First  Nat.  Bank 

184;     McLellan    v.    Detroit    Pile  of  Brattleboro,  47  Vt.  546. 

Works,    56    Mich.  579;    Lucas    v.  "=  First  Nat.  Bank  of  Allentown 

White  Line  Transfer  Co.,  70  Iowa,  v.  Hoch,   89  Pa.   St    324    33  Am 
546,  59  Am.  Rep.  449,  1  Keener'sRep.  769. 
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chasers  of  the  paper  may  hold  the  corporation  liahle.^*^  Nor 
has  an  officer  or  agent  any  implied  or  apparent  authority,  ex- 
cept for  a  consideration  and  in  a  legitimate  transaction,  to  bind 
the  corporation  by  assuming  or  promising  to  pay  the  debt  of 
another,^®''  or  by  a  contract  of  suretyship  or  guaranty  not  au- 
thorized by  the  charter.^^* 

The  general  agent  of  a  corporation,  while  he  may  bind  the 
corporation  by  employing  a  physician  or  surgeon  to  attend  an 
employe  injured  in  the  course  of  his  employment,^*'  has  no 
implied  or  apparent  authority  to  do  so  where  the  injury  was 
received  in  a  private  brawl.*"" 

§  713.    Estoppel  of  others  than  the  corporation. 

(a)  Estoppel  of  officers. — If  the  officers  of  a  corporation  as- 
sume authority  to  act  for  it,  and  enter  into  contracts  or  do 
other  acts  in  its  name,  they  are  individually  estopped  to  deny 
that  they  were  authorized  to  act.*"^ 

(b)  Objection  by  the  other  party  and  by  third  persons. — If  a 

i»8  Odiorne  v.  Maxcy,  13  Mass.  367;  Georgia  Co.  v.  Castleberry,  43 
1T8;  Faneuil  Hall  Bank  v.  Bank  of  Ga.  187;  McLellan  v.  Detroit  File 
Brighton,  16  Gray  (Mass.)  534;  Works,  56  Mich.  579;  Dale  v.  Don- 
Usher  V.  Raymond  Skate  Co.,  163  aldson  Lumber  Co.,  48  Ark.  188,  3 
Mass.  1;  Aetna  Nat.  Bank  v.  Char-  Am.  St.  Rep.  224;  Rahm  v.  King 
ter  Oak  Life  Ins.  Co.,  50  Conn.  167;  Wrought-Iron  Bridge  Manufactory 
Credit  Co.  v.  Howe  Machine  Co.,  of  Topeka,  16  Kan.  277;  Ehrgott 
54  Conn.  357,  1  Am.  St.  Rep.  123;  v.  Bridge  Manufactory  of  Topeka, 
National  Park  Bank  v.  German-  16  Kan.  486;  Georgetown  Water 
American  Mutual  Warehousing  &  Co.  v.  Central  Thomson-Houston 
Security  Co.,  116  N.  Y.  281,  1  Keen-  Co.,  17  Ky.  Law  Rep.  1270. 
er's  Cas.  513,  1  Cum.  Cas.  318;  10s  Hall  v.  Auburn  Turnpike  Co., 
Farmers'  &  Mechanics'  Bank  v.  27  Cal.  255,  87  Am.  Dec.  75;  Dob- 
Empire  Stone  Dressing  Co.,  5  Bosw.  son  v.  More,  62  111.  App.  435,  164 
(N.  Y.)  275;  Wahling  v.  Standard  111.  110,  56  Am.  St.  Rep.  184;  Small 
Pump  Mfg.  Co.,  9  N.  Y.  Supp.  739;  v.  Elliott,  12  S.  D.  570,  76  Am.  St. 
Bank  of  Genesee  v.  Patchin  Bank,  Rep.  630.  See  ante,  §  184. 
19  N.  Y.  312;  City  Bank  of  New  isoAnte,  §  700. 
Haven  v.  Perkins,  29  N.  Y.  554,  86  200  Dale  v.  Donaldson  Lumber 
Am.  Dec.  332.  Co.,   48  Ark.   188,  3  Am.   St.  Rep. 

Compare    Bank    of    Auburn    v.  224.     And  see  ante,  §  700. 

Putnam,  1  Abb.  Dec.  (N.  Y.)  80.  201  Simons  v.  Steele,  36  N.  H.  73; 

See,  also,  ante,  §§  182,  218.  Moss    v.    Averell,    10    N.    Y.    449; 

i»'  Stark  Bank  v.  United  States  Brown  v.   Torrey,   10  Jones  &   S. 

Pottery  Co.,  34  Vt.  144;  Hamilton  (N.   Y.)    1;    Kinkier  v.  Junica,  84 

V.  Bates  (Cal.)  35  Pac.  304;  Culver  Tex.  116;  Witter  v.  Grand  Rapids 

V.  Reno  Real  Estate  Co.,  91  Pa.  St.  Flouring  Mill  Co.,  78  Wis.  543. 
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c'orporatiou  does  not  set  up  want  of  authority  on  the  part  of  an 
officer  or  agent  to  bind  it  by  a  contract,  or  ratifies  the  contract, 
the  other  party  thereto  cannot  raise  the  objection  for  the  pur- 
pose of  avoiding  the  contract.  The  maker  of  a  note  to  a  cor- 
poration, when  sued  by  an  indorsee,  cannot  set  iip  want  of  au- 
thority on  the  part  of  the  officer  of  the  corporation  who  trans- 
ferred and  indorsed  the  note,  where  the  corporation  has  ac- 
quiesced.^"^ 

As  a  general  rule,  if  a  corporation  does  not  raise  the  objec- 
tion that  an  officer  or  other  person  assuming  to  enter  into  a 
contract  or  do  any  other  act  on  its  behalf,  and  particularly 
where  it  has  ratified  the  same,  the  objection  of  want  of  authority 
cannot  be  raised  by  third  persons.^"^  The  acceptance  of  an 
assignment  of  wages  by  an  employe  of  a  corporation  without 
authority  is  valid  as  to  third  persons  until  repudiated  by  the 
company.*"* 

(c)  Objection  by  receiver  or  creditors. — As  a  rule,  the  receiver 
of  a  corporation  and  its  creditors,  in  attacking  unauthorized 
transactions  by  the  officers  of  the  corporation,  stand  in  its  shoes, 
and  are  estopped  if  it  is  estopped,  provided  there  is  no  fraud 
as  against  them.  Neither  the  receiver  of  a  corporation  nor  its 
creditors  can  set  up  want  of  authority  on  the  part  of  an  officer 
to  borrow  money  for  the  corporation,  for  the  purpose  of  attack- 
ing the  security  given  therefor,  where  the  creditors  and  the 
corporation  have  received  the  benefit  of  the  transaction.^"^ 
Creditors  of  a  corporation  cannot  attack  conveyances  by  it  for 
want  of  authority  on  the  part  of  the  officers  executing  them, 

202  Marbourg  v.  H.  Lloyd,  Son  v.  Dhein,  43  Wis.  420,  28  Am.  Rep. 
&  Co.,  21  Kan.  545.  549. 

A  creditor  of  a  person  who  has 

203  O'Neil  V.  Dunn,  63  N.  H.  393 ;  transferred  property  to  a  corpora- 
Sells  v.  Rosedale  Grocery  &  Com-  tion  in  payment  of  its  claim 
mission  Co.,  72  Miss.  590;  Eno  v.  against  him  cannot  complain  that 
Crooke,  10  N.  Y.  60;  Nelson  v.  Ed-  the  officer  receiving  the  transfer 
wards,  40  Barb.  (N.  Y.)  279;  Ken-  had  no  authority.  First  Nat.  Bank 
nedy  v.  Knight,  21  Wis.  340,  94  of  Latrobe  v.  Garretson,  107  Iowa, 
Am.  Dec.  543;  Oakland  Paving  Co.    196. 

V.  Rier,  52  Cal.  270;  ButterHeld  v.  204  O'Neil  v.  Dunn,  63  N.  H.  393. 
Spencer,  1  Bosw.  (N.  Y.)  1;  Ger-  203  Brower  v.  Brooklyn  Trust  Co., 
mantown  Farmers'  Mutual  Ins.  Co.    66  Hun,  631,  21  N.  Y.  Supp.  324. 
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where  the  stockholders  do  not  object,  and  the  conveyances  have 
been  ratified  by  the  directors.^"* 

XIV.    Ratification  op  Unauthorized  Acts. 

§  714.  In  general. — Any  act  on  the  part  of  the  officers  or  agents 
of  a  corporation  or  third  persons,  without  authority,  but  which 
might  have  been  authorized,  may  be  ratified  by  the  same  authority 
by  which  it  might  have  boen  authorized,  subject  to  express  char- 
ter or  statutory  provisions.  And,  as  a  rule,  if  the  corporation, 
having  knowledge  of  the  facts,  fails  to  repudiate  the  act,  or 
accepts  the  benefit  of  it,  or  acts  upon  or  recognizes  it,  a  ratifica- 
tion will  be  implied,  unless  some  particular  mode  of  action  is  neces- 
sary to  confer  authority  to  do  the  act.  Ratification  is  equivalent 
to  original  authority,  except  as  to  intervening  rights,  and  the 
same  authority  and  mode  of  action  is  necessary  to  a  ratification  as 
is  required  for  original  authority. 

§  715.    Power  to  ratify  acts,  and  effect  of  ratification. 

(a)  In  general. — If  the  officers  of  a  corporation  or  other  per- 
sons assume  to  act  for  the  corporation  without  any  authority 
at  all,  or  if  they  exceed  their  authority,  or  act  irregularly,  and 
the  act  is  one  which  could  have  been  authorized  in  the  first  in- 
stance by  the  stockholders,  board  of  directors,  or  subordinate 
officers,  as  the  case  may  be,  it  may  be  expressly  or  impliedly 
ratified  by  them,  and  thus  be  rendered  just  as  binding,  except 
as  to  intervening  rights  of  third  persons,  as  if  it  had  been 
authorized  when  done,  or  done  regularly.  In  this  respect,  a 
corporation  is  subject  to  substantially  the  same  rules  as  a  nat- 
ural person.^"^ 

200  Sells  V.  Rosedale  Grocery  &  apolis  Rolling  Mill  v.  St.  Louis,  Ft. 

Commission  Co.,  72  Miss.  590.  Scott  &  W.  R.  Co.,  120  U.  S.  256; 

207  England:      Smith     v.     Hull  Pittsburgh,  Cincinnati  &  St.  L.  Ry. 

Glass  Co.,  11  C.  B.  897.  Co.  v.  Keokuk  &  Hamilton  Bridge 

United  States:     People's  Bank  v.  Co.,  131  U.  S.  371;    Union  Pacific 

Manufacturers'  Nat.  Bank,  101  U.  Ry.  Co.  v.  Chicago,  Rock  Island  & 

S.  181;  Anglo-Calif ornian  Bank  v.  P.  Ry.  Co.,  163  U.  S.  564;  Nebraska 

Mahoney  Mining  Co.,  5  Sawy.  255,  &  Kansas  Farm  Loan  Co.  v.  Bell,  7 

Fed.  Cas.  No.  392,  affirmed  in  Ma-  C.  C.  A.  253,  12  U.  S.  App.  699,  58 

honey  Mining  Co.  v.  Anglo-Califor-  Fed.  326:   Prentiss  Tool  &  Supply 

nian  Bank,  104  U.  S.  192 ;  Indian-  Co.  v.  Godchaux,  13  C.  C.  A.  420,  30 
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As  was  explained  in  a  former  chapter,  a  corporation  may 
adopt  and  render  binding  acts  done  and  contracts  made  on  its 


U.  S.  App.  68,  66  Fed.  234;  Au- 
gusta, Tallahassee  &  G.  R.  Co.  v. 
Kittel,  2  C.  C.  A.  615,  2  U.  S.  App. 
409,  52  Fed.  63;  Leroy  &  Caney 
Valley  Air  Line  R.  Co.  v.  Sidell,  13 
G.  C.  A.  308,  26  U.  S.  App.  656,  66 
Fed.  27. 

Alabama:  Alabama  Great  South- 
ern R.  Co.  V.  South  &  North  Ala- 
bama R.  Co.,  84  Ala.  570,  5  Am.  St. 
Rep.  401;  Mobile  &  Montgomery 
Ry.  Co.  V.  Gilmer,  85  Ala.  422; 
Bibb  V.  Hall,  101  Ala.  79;  Kahn  v. 
Hall,  101  Ala.  102;  Mobile  &  Kan- 
sas City  R.  Co.  V.  Owen,  121  Ala. 
505. 

California:  Shaver  v.  Bear  Riv- 
er &  Auburn  Water  &  Mining  Co., 
10  Cal.  396;  Pixley  v.  Western  Pa- 
cific R.  Co.,  33  Cal.  183,  91  Am.  Dec. 
623,  1  Cum.  Cas.  121;  Blen  v.  Bear 
River  &  Auburn  Water  &  Mining 
Co.,  20  Cal.  602,  81  Am.  Dec.  132; 
Seeley  v.  San  Jose  Independent 
Mill  &  Lumber  Co.,  59  Cal.  22;  Illi- 
nois Trust  &  Savings  Bank  v.  Pa- 
cific Ry.  Co.,  117  Cal.  332. 

Colorado:  Consolidated  Gregory 
Co.  V.  Raber,  1  Colo.  511;  Union 
Gold  Mining  Co.  v.  Rocky  Moun- 
tain Nat.  Bank,  1  Colo.  531,  2  Colo. 
565,  96  U.  S.  640;  Freeman  Im- 
provement Co.  V.  Osborn,  14  Colo. 
App.  488;  Henry  v.  Colorado  Land 
&  Water  Co.,  10  Colo.  App.  14. 

Connecticut:  Howe  v.  Keeler,  27 
Conn.  538;  Perry  v.  Simpson  Wa- 
terproof Mfg.  Co.,  37  Conn.  520; 
Tryon  v.  White  &  Corbin  Co.,  62 
Conn.  161;  Smith  v.  New  Hartford 
Water  Works,  73  Conn.  626. 

District  of  Columbia:  Washing- 
ton Times  Co.  v.  Wilder,  12  App.  D. 
C.  62. 

Georgia:  Merchants'  Bank  of 
Macon  v.  Central  Bank,  1  Ga.  418, 
44  Am.  Dec.  665 ;  Singleton  v.  Bank 
of  Monticello,  113  Ga.  527. 

Illinois:  Aurora  Agricultural  & 
Horticultural  Society  v.  Paddock, 
80  111.  263 ;  Cairo  &  St.  Louis  R.  Co. 
V.  Mahoney,  82  111.  73,  25  Am.  Rep. 
299;  Parmly  v.  Buckley,  103  111. 
115;     Reichwald     v.     Commercial 


Hotel  Co.,  106  111.  439;  Hull  v. 
Glover,  126  111.  122;  Beach  v.  Mil- 
ler, 130  111.  162,  17  Am.  St.  Rep. 
291;  Ragland  v.  McFall,  36  111. 
App.  135,  137  111.  81;  Wheeler  v. 
Home  Savings  &  State  Bank,  188 
111.  34,  80  Am.  St.  Rep.  161,  re- 
versing 85  111.  App.  28;  Indepen- 
dent Brewing  Ass'n  v.  Powers,  80 
111.  App.  471;  Lake  Street  Elevated 
R.  Co.  v.  Carmichael,  82  111.  App. 
344. 

Indiana:  White  Water  Valley 
Canal  Co.  v.  Hawkins,  4  Ind.  474; 
Smith  V.  Wells  Mfg.  Co.,  148  Ind. 
333;  Hawkins  v.  Fourth  Nat.  Bank 
of  New  York,  150  Ind.  117. 

Iowa:  Merrick  v.  Burlington  & 
Warren  Plank  Road  Co.,  11  Iowa, 
74;  Tracy  v.  Guthrie  County  Agri- 
cultural Society,  47  Iowa,  27;  Mer- 
chants' Union  Barb  Wire  Co.  i'. 
Rice,  70  Iowa,  14;  Shaver  v.  Har- 
din, 82  Iowa,  378;  Beach  v.  Wake- 
field, 107  Iowa,  567;  White  v.  Elgin 
Creamery  Co.,  108  Iowa,  522. 

Kansas:  Marbourg  v.  Lloyd,  21 
Kan.  545;  Pacific  R.  Co.  v.  Thomas, 
19  Kan.  256;  Morisette  v.  Howard, 
62  Kan.  463;  Topeka  Capital  Co.  v. 
March  (Kan.  App.)  61  Pac.  876. 

Kentucky:  Pittsburgh, Cincinnati 
&  St.  L.  R.  Co.  V.  Woolley,  12  Bush, 
451;  Maxville,  W.  &  L.  Turnpike- 
Road  Co.  V.  Barnes,  14  Ky.  Law 
Rep.  431;  Bell  &  Coggeshall  Co.  v. 
Kentucky  Glass- Works  Co.  (Ky.) 
48  S.  W.  440;  German  Nat.  Bank  v. 
Grinstead  (Ky.)  52  S.  W.  951;  Her- 
ring V.  Dix  River  &  Lancaster 
Turnpike  Road  Co.  (Ky.)  63  S.  W. 
576. 

Louisiana:  Bezou  v.  Pike,  23  La. 
Ann.  788;  Robinson  Mineral 
Spring  Co.  v.  De  Bautte,  50  La. 
Ann.  1281;  Poche  v.  New  Orleans 
Home  Investment  Co.,  52  La.  Ann. 
1287. 

Maine:  Patten  v.  Moses,  49  Me. 
255;  Perkins  v.  Portland,  Saco  & 
P.  R.  Co.,  47  Me.  573,  74  Am.  Dec. 
507. 

Maryland :  Grape  Sugar  &  Vine- 
gar Mfg.  Co.  V.  Small,  40-  Md.  395; 
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behalf  by  its  promoters,  but,  properly  speaking,  this  is  not 
ratification.^"* 

(b)  Authority  to  ratify. — Unauthorized  or  irregular  contracts 


Stokes  V.  Detrick,  75  Md.  256;  Mil- 
ler V.  Matthews,  87  Md.  464. 

Massachusetts:  Burrill  v.  Na- 
hant  Bank,  2  Mete.  163,  35  Am.  Dee. 
385;  Sherman  v.  Fitch,  98  Mass. 
59,  1  Smith's  Gas.  217;  Dedham  In- 
stitution for  Savings  v.  Slack,  6 
Gush.  408;  Brown  v.  Winnisimmet 
Co.,  11  Allen,  326;  Parish  of  St. 
James  v.  Newburyport  &  Amesbury 
Horse  R.  Go.,  141  Mass.  500;  Nims 
V.  Mount  Hermon  Boys'  School,  160 
Mass.  177,  39  Am.  St.  Rep.  467,  1 
Smith's  Gas.  430,  1  Keener's  Gas. 
841;  Lyndeborough  Glass  Co.  v. 
Massachusetts  Glass  Co.,  Ill  Mass. 
315,  1  Keener's  Gas.  477;  Simmons 
V.  Shaw,  172  Mass.  516. 

Michigan:  McLaughlin  v.  De- 
troit &  Milwaukee  Ry.  Co.,  8  Mich. 
100. 

Minnesota:  Western  Land  Ass'n 
V.  Ready,  24  Minn.  350;  Willis  v. 
St.  Paul  Sanitation  Co.,  53  Minn. 
370. 

Missouri:  First  Nat.  Bank  of 
Springfield  v.  Fricke,  75  Mo.  178, 
42  Am.  Rep.  397;  Campbell  v.  Pope, 
96  Mo.  468;  Washington  Savings 
Bank  v.  Butchers'  &  Drovers'  Bank, 
107  Mo.  133,  28  Am.  St.  Rep.  405; 
Smith  V.  Richardson,  77  Mo.  App. 
422. 

Montana:  Starr  v.  Gregory  Con- 
solidated Mining  Co.,  6  Mont.  485. 

Nebraska:  Rich  v.  State  Nat. 
Bank,  7  Neb.  201,  29  Am.  Rep.  382; 
Omaha  Consolidated  Vinegar  Co.  v. 
Burns,  49  Neb.  229;  Nebraska  Nat. 
Bank  v.  Ferguson,  49  Neb.  109,  59 
Am.  St.  Rep.  522. 

New  Hampshire:  Despatch  Line 
of  Packets  v.  Bellamy  Mfg.  Co.,  12 
N.  H.  205,  37  Am.  Dec.  203;  Good- 
win V.  Union  Screw  Co.,  34  N.  H. 
378. 

New  Jersey:  Leggett  v.  New 
Jersey  Manufacturing  &  Banking 
Co.,  1  N.  J.  Eg.  541,  23  Am.  Dec. 
728;  Hoyt  v.  Bridgewater  Copper- 
Mining  Co.,  6  N.  J.  Eq.  253;  Durar 
V  Hudson  County  Mutual  Ins.  Co., 


24  N.  J.  Law,  171;  Blake  v.  Do- 
mestic Mfg.  Co.  (N.  J.  Eq.)  38  Atl. 
241;  Pomeroy  v.  New  York  Smelt- 
ing &  Refining  Co.  (N.  J.  Eq.)  48 
Atl.  395;  Flaherty  v.  Atlantic  Lum- 
ber Co.,  58  N.  J.  Eq.  467. 

New  York:  Olcott  v.  Tioga  R. 
Co.,  27  N.  Y.  546,  84  Am.  Dec.  298; 
Sheldon  Hat  Blocking  Co.  v.  Eicke- 
meyer  Hat-Blocking  Machine  Co., 
90  N.  Y.  607;  Hoyt  v.  Thompson's 
Ex'r,  19  N.  Y.  207;  Oakes  v.  Cat- 
taraugus Water  Co.,  143  N.  Y.  430; 
Hooker  v.  Eagle  Bank,  30  N.  Y.  83, 
86  Am.  Dec.  351;  Smith  v.  Martin 
Anti-Fire  Car-Heater  Co.,  64  Hun, 
639;  Patterson  v.  Ongley  Electric 
Co.,  87  Hun,  462;  New  York  Se^ 
curity  &  Trust  Co.  v.  Saratoga  Gas 
&  Electric  Light  Co.,  88  Hun,  569. 

North  Carolina:  Lewis  v.  Albe- 
marle &  Raleigh  R.  Co.,  95  N.  G. 
179;  Benbow  v.  Cook,  115  N.  G.  324, 
44  Am.  St.  Rep.  454. 

Oregon:  Gurrie  v.  Bowman,  25 
Or.  364;  Finnegan  v.  Pacific  Vine- 
gar Co.,  26  Or.  152. 

Pennsylvania:  Gordon  v.  Pres- 
ton, 1  Watts,  385,  26  Am.  Dec.  75; 
Kelsey  v.  National  Bank  of  Craw- 
ford County,  69  Pa.  St.  426;  Balliet 
V.  Brown,  103  Pa.  St.  546;  Dallas 
V.  Columbia  Iron  &  Steel  Co.,  158 
Pa.  St.  444;  Bagaley  v.  Pittsburgh 
&  Lake  Superior  Iron  Co.,  146  Pa. 
St.  478;  Goldbeck  v.  Kensington 
Nat.  Bank,  48  Leg.  Int.  76,  147  Pa. 
St.  267;  Cooper  v.  Potts,  185  Pa.  St. 
115;  Wayne  Title  &  Trust  Co.  v. 
Schuylkill  Electric  Ry.  Co.,  191  Pa. 
St.  90;  Mohrfeld  v.  Second  Ger- 
man Southeastern  Building  Ass'n, 
194  Pa.  St.  488. 

South  Carolina:  Moyer  v.  Bast 
Shore  Terminal  Co.,  41  S.  C.  300, 
44  Am.  St.  Rep.  709;  Hubbard  v. 
Gamperdown  Mills,  26  S.  C.  581. 

South  Dakota:  Dedrick  v.  Orms- 
by  Land  &  Mortgage  Co.,  12  S.  D. 
59. 

Tennessee:  Stainback  v.  Junk 
Bros.  Lumber  &  Mfg.  Co.,  98  Tenn. 
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or  other  acts  by  the  officers  or  agents  of  a  corporation  cannot  be 
ratified  except  by  a  person  or  persons  having  authority  to 
authorize  the  same,  and  bind  the  corporation.  Obviously,  an 
officer  or  officers  who  have  no  power  to  do  or  authorize  an  act 
have  no  power  to  ratify  such  an  act.^"®  On  the  other  hand,  at 
least  presumably,  any  officer  having  authority  to  do  or  author- 
ize an  act  has  the  same  authority  to  ratify  it,  if  done  without 
authority.^^"  The  president  or  other  officer  of  a  corporation 
may  ratify  a  contract  which  he  has  authority  to  make;^^^  but 
he  cannot  ratify  a  contract  executed  by  himself  without  au- 
thority, unless  he  is  given  authority  to  do  so.^^^ 

The  board  of  directors  or  trustees  of  a  corporation  may  ratify 
and  render  binding  any  act  by  a  subordinate  officer  or  agent 
which  it  could  have  authorized  ;^^^  and  the  directors,  at  a  reg- 


306;  First  Nat.  Bank  of  Nashville 
V.  Shook,  100  Tenn.  436. 

Texas:  Texas  &  Pacific  Ry.  Co. 
V.  Davis,  93  Tex.  378. 

Virginia:  West  Salem  Land  Co. 
v.  Montgomery  Land  Co.,  89  Va. 
192;  Owens  v.  Boyd  Land  Co.,  95 
Va.  560;  Richmond  Union  Passen- 
ger Ry.  Co.  V.  Richmond,  Fred- 
ericksburg &  P.  R.  Co.,  96  Va.  670. 

Washington:  Miller  v.  Washing- 
ton Southern  Ry.  Co.,  11  Wash.  414. 
And  see  Dexter,  Horton  &  Co.  v. 
Long,  2  Wash.  435,  26  Am.  St.  Rep. 
867. 

Wisconsin:  Racine  County  Bank 
V.  Lathrop,  12  Wis.  466;  Walworth 
County  Bank  v.  Farmers'  Loan  & 
Trust  Co.,  16  Wis.  629;  Chicago  & 
Northwestern  Ry.  Co.  v.  James,  24 
Wis.  388;  McLaren  v.  First  Nat. 
Bank  of  Milwaukee,  76  Wis.  259; 
Pratt  v.  Oshkosh  Match  Co.,  89 
Wis.  406;  Kickland  v.  Menasha 
Wooden  Ware  Co.,  68  Wis.  34,  60 
Am.  Rep.  831;  Hubbard  v.  Haley, 
96  Wis.  578;  Northwestern  Fuel 
Co.  v.  Lee,  102  Wis.  426;  Johnson 
V.  Weed  &  Gumaer  Mfg.  Co.,  103 
Wis.  291;  BuUen  v.  Milwaukee 
Trading  Co.,  109  Wis.  41. 

Wyoming:      Frank  v.   Hicks,   4 
Wyo.  502. 
208  Ante,  i  101(c). 


209  Lyndon  Mill  Co.  v.  Lyndon 
Literary  &  Biblical  Institute,  63  Vt. 
581,  25  Am.  St.  Rep.  783;  Union 
Gold  Mining  Co.  v.  Rocky  Moun- 
tain Nat.  Bank,  2  Colo.  565;  Appeal 
of  Crum,  66  Pa.  St.  474;  Tracy  v. 
Guthrie  County  Agricultural  So- 
ciety, 47  Iowa,  27;  Pabst  Brewing 
Co.  v.  Emerson  (Tex.  Civ.  App.)  36 
S.  W.  342. 

Compare  Parmly  v.  Buckley,  103 
111.  115. 

210  Pacific  R.  Co.  v.  Thomas,  19 
Kan.  256;  White  v.  Elgin  Cream- 
ery Co.,  108  Iowa,  522;  Washington 
Times  Co.  v.  Wilder,  12  App.  D. 
C.  62. 

211  White  V.  Elgin  Creamery  Co., 
108  Iowa,  522. 

212  Part  payment  by,  or  other 
conduct  of,  the  president  of  a  cor- 
poration, not  authorized  or  acqui- 
esced in  by  the  directors,  is  not  a 
ratification  of  a  note  executed  by 
him  without  authority.  Porter  v. 
Winona  &  Dakota  Grain  Co.,  7S 
Minn.  210. 

213  Mahoney  Mining  Co.  v.  Anglo- 
Calif  ornian  Bank,  104  U.  S.  192; 
Anglo-Califomian  Bank  v.  Maho- 
ney Mining  Co.,  5  Sawy.  255,  Fed. 
Cas.  No.  392;  Nebraska  &  Kansas 
Farm  Loan  Co.  v.  Bell,  7  C.  C.  A. 
253,  12  U.  S.  App.  699,  58  Fed.  326; 
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ular  and  legal  meeting,  may  ratify  a  contract  or  act  done  or 
authorized  by  them  at  an  illegal  meeting,  and  thus  render  it 
valid.^^*  But,  of  course,  the  directors  cannot  ratify  their  own 
unauthorized  acts.^^^ 

When  approval  by  a  majority  of  the  board  of  trustees  or 
directors  is  necessary  to  confer  authority  to  bind  the  corpora- 
tion by  a  particular  act,  the  act,  if  done  by  an  officer  without 
authority,  cannot  be  ratified  except  by  a  majority  of  the  trus- 
tees or  directors.^^®  When  notes  or  other  instruments  have 
been  executed  by  an  officer  without  authority,  and  ratification 
by  the  directors  is  necessary  to  render  them  binding,  an  at- 
tempted ratification  at  a  special  meeting  of  the  board,  held  with- 
out notice,  and  at  which  all  of  the  directors  are  not  present, 
is  not  sufficient.^^ '^  An  assignment  for  the  benefit  of  creditors 
or  a  mortgage  or  other  instrument,  made  by  an  officer  without 
authority  from  the  board  of  directors,  cannot  be  ratified  by  the 
directors  acting  separately,  but  they  must  act  as  a  board.^^® 

It  is  not  always  necessary,  however,  to  show  a  meeting  and 
formal  action  by  the  board  of  directors,  in  order  to  establish  a 
ratification.  As  a  general  rule,  as  we  shall  presently  see,  rati- 
fication of  a  contract  or  other  act  will  be  implied,  if  the  cor- 

Indianapolis  RoUing-Mill  Co.  v.  St.  New    Hartford    Water   Works,    73 

Louis,  Ft.   Scott  &  W.  R.  Co.,  26  Conn.  626. 

Fed.  140,  120  U.  S.  256;   Shaver  v.  215  Appeal  of  Crum,   66    Pa.  St. 

Bear    River    &    Auburn    Water    &  474. 

Mining  Co.,   10   Cal.   396;    Bibb  v.  2ie  Lyndon   Mill   Co.   v.   Lyndon 

Hall,   101   Ala.   79;    Dallas  v.   Co-  Literary  &  Biblical  Institute,  63  Vt. 

lumbia  Iron  &  Steel  Co.,  158  Pa.  St.  581,  25  Am.  St.  Rep.  783;  Barcus  v. 

444;  Western  Land  Ass'n  v.  Ready,  Hannibal,  R.  C.  &  P.  Plank  Road 

24   Minn.   350;    Pocbe  v.  New  Or-  Co.,  26  Mo.  102. 

leans  Home  Investment  Co.,  52  La.  217  Pauly  v.  Pauly,  107  Cal.  8,  48 

Ann.  1287;  Northwestern  Fuel  Co.  Am.  St.  Rep.  98.     See,  also,  Cupit 

V.    Lee,    102    Wis.    426;    Miller    v.  v.  Park  City  Bank,  20  Utah,  293. 

Matthews,    87    Md.    464;     Deposit  And  see  ante,  §  680. 

Bank  of  Carlisle  v.  Fleming,  19  Ky.  218  Calumet  Paper  Co.  v.  Haskell 

Law  Rep.   1947;    and   many  other  Show  Printing  Co.,  144  Mo.  331,  66 

cases  cited  in  note  207,  supra,  and  Am.  St.  Rep.  425;  Leggett  v.  New 

under  the  sections  following.  Jersey   Manufacturing  &  Banking 

Co.,  1  N.  J.  Eq.  541,  23  Am.  Dec. 

21*  In  re  Portuguese  Consolidated  728. 

Copper  Mines,  45  Ch.  Dlv.  16;  Tay-  Contra,  Bibb  v.  Hall,  101  Ala.  79; 

lor   County  Court  v.   Baltimore  &  Kahn   v.   Hall,   101   Ala.   102.    On 

Ohio  R.  Co.,  35  Fed.  161;  Smith  v.  this  point,  see  ante,  §  677. 
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poration,  represented  by  the  board  of  directors,  who  have 
knowledge  of  the  facts,  accepts  and  retains  the  benefits  of  the 
contract  or  act,  or  recognizes  it  as  binding,  or  acquiesces  in  it.^-'" 

A  single  director,  having  no  authority  to  act  for  the  corpora- 
tion otherwise  than  as  a  member  of  the  board  of  directors, 
cannot  bind  it  by  ratification  of  an  unauthorized  contract.^^" 

The  stockholders  of  a  corporation  may.  ratify  and  render  valid 
acts  done  or  authorized  by  the  board  of  directors,  but  which 
were  beyond  the  powers  of  the  directors,  or  acts  done  or  au- 
thorized by  the  directors  at  an  illegal  meeting,  or  unauthorized 
acts  of  others  than  the  directors,  provided  the  acts  are  such  as 
may  be  done  or  authorized  by  the  stockholders.^-^  But  the 
stockholders  cannot  bind  the  corporation  by  ratification  of  an 
act  which,  under  the  charter  of  the  corporation,  is  within  the 
exclusive  authority  of  the  directors."^-  And  where  the  direct- 
ors undertake  to  act  at  a  meeting  which  is  illegal,  so  that  their 
action  is  absolutely  void,  it  cannot  be  rendered  valid  by  the 
ratification  of  the  stockholders  alone,  where  the  charter  or  a 
general  statute  requires,  for  the  validity  of  such  act,  formal 
action  or  consent  on  the  part  of  both  the  stockholders  and  the 
directors.^^^ 

Unauthorized  acts  of  directors  of  a  corporation  can  only  be 
ratified  by  hona  fide  stockholders.^^* 

219  See  post,  §  716,  and  cases  sette  v.  Howard,  62  Kan.  463;  Sam- 
there  cited.  uel  v.  Holladay,  Woolw.  400,  Fed. 

220  Spinks  V.  Athens  Savings  Cas.  No.  12,288 ;  Payson  v.  Stoever, 
Bank,  108  Ga.  376.  See  ante,  §  2  Dill.  427,  Fed.  Cas.  No.  10,863; 
690.  Pneumatic  Gas  Co.  v.  Berry,   113 

22iSewell's  Case,  3  Ch.  App.  131;  U.    S.    322;    Venner    v.    Atchison, 

Eidman  v.  Bowman,  58  111.  444,  11  Topeka  &  S.  F.  R.  Co.,  28  Fed.  581; 

Am.  Rep.  90;   Reichwald*  v.   Cam-  Bensiek  v.  Thomas,  13  C.  C.  A.  457, 

mercial    Hotel    Co.,    106    111.    439;  27   U.   S.   App.   765,   66   Fed.   104; 

Ashley  Wire  Co.  v.   Illinois  Steel  State  v.  Smith,  48  Vt.  266;  Steger 

Co.,  164  111.  149,  56  Am.  St.  Rep.  v.  Davis,  8  Tex.  Civ.  App.  23. 

187;  Aurora  Agricultural  &  Horti  222  Union    Gold    Mining    Co.    v. 

cultural  Society  v.  Paddock,  80  111.  Rocky  Mountain  Nat.  Bank,  2  Colo. 

263;  Robinson  Mineral  Spring  Co.  565.     See  ante,  §  627(1)). 

V.   De   Bautte,   50   La.   Ann.   1281;  223  Curtin  v.  Salmon  River  Hy- 

BalJiet  v.  Brown.  103  Pa.  St.  546;  draulic  Gold  Mining  &  Ditch  Co., 

Johnson  Co.  v.  Miller,  174  Pa.  St.  130  Cal.  345,  80  Am.  St.  Rep.  132. 

605,  52  Am.  St.  Rep.  833 ;  Moller  v.  As  to  this  case,  see  ante,  §  682,  note 

Keystone   Fibre    Co.,    187    Pa.    St.  831. 

553;  Stainback  v.  Junk  Bros.  Lum-  224  McNulta  v.  Corn  Belt  Bank, 

ber  &  Mfg.  Co.,  98  Tenn.  306;  Mori-  164  111.  427,  56  Am.  St.  Rep.  203. 


2182  PRIVATE   CORPORATIONS.  §  7l5c 

(c)  Effect  of  ratification. — ^Except  as  to  intervening  rights  of 
strangers,  ratification  by  a  corporation  of  an  unauthorized  act 
or  contract  by  its  officers  or  others  relates  back  to  the  time  of 
the  act  or  contract  ratified,  and  is  equivalent  to .  original  au- 
thority. The  corporation  and  the  other  party  to  the  transac- 
tion are  in  precisely  the  same  position  as  if  the  act  or  con- 
tract had  been  authorized  at  the  time.^^^ 

But  ratification  cannot  relate  back  so  as  to  defeat  interven- 
ing rights  of  strangers  to  the  transaction,  as  attaching  or  execn- 
tion  creditors,  purchasers  of  the  subject-matter  of  the  transac 
tion,  etc.  "Although  the  general  rule  is,  that  the  ratificatioB, 
relates  back  to  the  time  of  the  inception  of  the  transaction,  and 
has  a  complete  retroactive  efficacy,  or  as  the  maxim  is,  Omnis 
ratihahitio  retro  trahitur,  yet  this  doctrine  is  not  universally  ap- 
plicable. Thus,  if  third  persons  acquire  rights,  after  the  act 
is  done  and  before  it  has  received  the  sanction  of  the  principal, 
the  ratification  cannot  operate  retrospectively  so  as  to  over- 
reach and  defeat  those  rights."^^®  For  example,  ratification 
by  the  board  of  directors  of  a  corporation  of  an  unauthorized 
assignment  by  an  officer  for  the  benefit  of  creditors,  after  a 
creditor  of  the  corporation  has  commenced  suit  by  attachment, 
and  summoned  the  assignee  as  garnishee,  cannot  affect  the 
rights  of  the  attaching  creditor.^^'' 

It  has  been  held  in  some  jurisdictions  that  ratification  of 

225pieckner  v.  Bank  of  United  Am.     St.     Rep.     425.     See,    also. 

States,  8  Wheat.  (XJ.  S.)  338;  Gor-  Vaught  v.  Ohio  County  Fair  Co.,  20 

don  v.  Preston,  1  Watts  (Pa.)  385,  Ky.  Law  Rep.  1471. 
2G  Am.  Dec.  75;  Ohio  &  Mississippi        Where  the  directors,  at  a  meet- 

R.   Co.  V.   Middleton,   20   111.   629;  ing  legally  held,  confirm  a  mort- 

Kiley  v.  Forsee,  57  Mo.  390;  First  gage  previously  executed  pursuant 

Nat.  Bank  of  Springfield  v.  Fricke,  to  a  resolution  which  was  void  be- 

75  Mo.  178,  42  Am.  Rep.  397;  New  cause  adopted  at  an  unauthorized 

York  Security  &  Trust  Co.  v.  Sara-  meeting,  their  action,  while  it  ren- 

toga  Gas  &  Electric  Light  Co.,  88  ders  the  mortgage  valid,  cannot  af- 

Hun,  569,  157  N.  Y.  689 ;  and  other  feet  the  rights  acquired  by  attach- 

cases  cited  in  note  207,  supra.  ing  creditors  after  the  execution  of 

226  Wood  V  Mcrain  7  Ala  SOO  *'^^  mortgage,  and  before  the  rati- 
Ao  aIT  1^1  ii9  '  '  flcation.  State  Nat.  Bank  of  St 
U  Am.  Dec.  bl-i.  Joseph  v.  Union  Nat.  Bank  of  Chi- 

227  Calumet  Paper  Co.  v.  Haskell  cago,  168  111.  519,  affirming  68  111. 
Show  Printing  Co.,  144  Mo.  331,  66  App.  43. 
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an  unauthorized  assignment  of  a  chose  in  action  after  suit  is 
coiuriienced  by  the  assignee  will  not  relate  back  to  the  date  of 
the  assignment,  so  as  to  support  the  action.^^®  The  better 
opinion,  however,  is  to  the  contrary.^^® 

A  resolution  by  the  board  of  directors  of  a  corporation  which 
is  trustee  under  a  mortgage,  ratifying  and  approving  the  act 
of  its  secretary  in  giving  notice  that  the  corporation  exercised 
its  option  under  the  mortgage  to  declare  the  principal  sum  due, 
is  a  sufficient  confirmation  or  ratification  of  the  secretary's  act 
to  support  an  action  to  foreclose  the  mortgage,  although  not 
passed  until  after  commencement  of  the  action.^*" 

(d)  Withdrawal  by  the  other  party  before  ratification. — It  hag 
been  held  in  England,  and  there  is  dictum  to  the  same  effect . 
in  this  country  in  some  of  the  cases,  that  where  a  person  as- 
sumes to  enter  into  a  contract  for  another  without  authority, 
the  other  party  to  the  contract  cannot  withdraw  so  as  to  pre- 
vent a  subsequent  ratification  by  the  person  for  whom  the  pre- 
tended agent  acts.^^^  But  this  view  is  contrary  to  settled  prin- 
ciples of  law,  and  to  the  weight  of  authority.  Until  the  prin- 
cipal ratifies  the  contract,  there  is  no  mutuality,  or  considera- 
tion for  the  other  party's  promise,  and  it  follows  that  he  may 
withdraw  at  any  time  before  the  principal  becomes  bound.^^^ 
A  corporation,  therefore,  cannot,  by  ratification  of  a  contract 
made  by  an  officer  or  agent  without  authority,  render  it  binding 
on  the  other  party  if  the  latter  has  withdrawn,  and  given  notice 
thereof,  before  the  ratification.^^^ 

(e)  Ultra  vires  acts. — ^As  a  corporation  has  such  powers  only 

228  Wittenbrock    v.    Bellmer,    57  Copper  Mines,  45  Ch.  Div.  16.    See, 

Cal.  12;    Read  v.  Bufeum,  .79  Cal.  also,  Andrews  v.  Aetna  Life  Ins. 

77,  12  Am.  St.  Rep.  131.  Co.,  92  N.  Y.  596. 

220  Persons  v.  McKibben,  5  Ind.  232  gee  Dodge  v.  Hopkins,  14 
261,  61  Am.  Dec.  85.  See,  also.  Wis.  630;  Townsend  v.  Corning,  23 
New  York  Security  &  Trust  Co.  v.  Wend.  (N.  Y.)  435;  Atlee  v.  Bar- 
Saratoga  Gas  &  Electric  Light  Co.,  tholomew,  69  Wis.  43,  5  Am.  St 
88  Huh,  569,  157  N.  Y.  689.  Rep.  103;  Consolidated  Water  Pow- 

230  New  York  Security  &  Trust  er  Co.  v.  Nash,  109  Wis.  490;  Mc- 
Co.  V.  Saratoga  Gas  &  Electric  Clintock  v.  South  Penn  Oil  Co  146 
Light  Co.,  157  N.  Y.  689,  affirming  Pa.  St.  144,  28  Am.  St.  Rep.  785. 

88  Hun,  569.  233  Consolidated     Water     Power 

231  m  re  Portuguese  Consolidated    Co.  v.  Nash,  109  Wis.  490. 
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as  are  conferred  upon  it  by  its  charter,  and  cannot  properly 
authorize  its  officers  or  agents  to  engage  in  transactions  which 
are  ultra  vires,  it  cannot  properly  ratify  vltra  vires  acts  or  con- 
tracts. Ratification  of  such  an  act  or  contract  cannot  render 
it  any  the  less  ultra  vires?^'^  As  we  haye  elsewhere  seen,  how- 
ever, a  corporation  is  capable  of  exceeding  its  powers,  and  in 
most  jurisdictions  it  cannot  always  escape  liability  upon  a 
contract,  or  for  an  act  which  it  has  authorized,  by  setting  up 
that  it  was  beyond  its  powers.^^^  This  is  just  as  true  where 
an  ultra  vires  contract  is  ratified  as  where  it  was  authorized.^^® 

§  716.    What  constitutes  a  ratification — ^Authority  to  ratify,  and 
mode  of  ratification. 

(a)  In  general. — A  contract  made  or  other  act  done  by  an 
officer  or  officers  of  a  corporation  without  authority  may  be 
ratified  in  any  mode  in  which  it  might  have  been  authorized. 
It  need  not  be  under  the  corporate  seal,  nor  by  formal  vote 
of  the  stockholders  or  directors,  as  the  case  may  be,  unless 

231  Downing  v.  Mount  Washing-  may  be  authorized  to  act  for  it, 

ton    Road    Co.,    40   N.    H.    230,    1  but  beyond  that  he  could  not  be 

Smith's  Cas.  148,  1  Cum.  .Cas.  148.  authorized,  for  its  powers  extend 

"It  is  settled,"  said  the  court  in  no  further." 

this  case,  "that  the  powers  of  the  See,  also,  Ashbury  Railway  Car- 
agents  of  corporations  to  enter  into  riage  &  Iron  Co.  v.  Riche,  L.  R.  7 
contracts  in  their  behalf  are  lim-  H.  L.  653,  1  Cum.  Cas.  152,  1 
ited,  by  the  nature  of  things,  to  Smith's  Cas.  557;  Elkins  v.  Cam- 
such  contracts  as  the  corporations  den  &  Atlantic  R.  Co.,  36  N.  J.  Eq. 
are  by  their  charters  authorized  to  5,  1  Keener's  Cas.  722;  Wheeler  v. 
luske.  The  same  want  of  power  to  Home  Savings  &  State  Bank,  188 
give  authority  to  an  agent  to  con-  111.  34,  80  Am.  St.  Rep.  161;  Na- 
tract,  and  thereby  bind  the  corpo-  tional  Home  Building  &  Loan  Ass'n 
ration  in  matters  beyond  the  scope  v.  Home  Savings  Bank,  181  111.  35, 
of  their  corporate  objects,  must  be  72  Am.  St.  Rep.  245;  Buckeye  Mar- 
equally  conclusive  against  any  at-  ble  &  Freestone  Co.  v.  Harvey,  92 
tempt  to  ratify  such  contract.  What  Tenn.  115,  36  Am.  St.  Rep.  71;  Park 
they  ca'nnot  do  directly  they  cannot  Hotel  Co.  v.  Fourth  Nat.  Bank  of 
do  indirectly.  They  cannot  bind  St.  Louis,  30  C.  C.  A.  409,  86  Fed. 
themselves  by  the  ratification  of  a  742;  Thompson  v.  West,  59  Neb. 
contract  which  they  had  no  au-  677. 
thority  to  make.  The  power  of  the  ,3,  ^  ^  g  204  et  seq. 
agent  must  be  restricted  to  the  '  '  ^ 
business  which  the  company  was  238  Perkins  v.  Portland,  Saco  &  P. 
authorized  to  do.  Within  the  scope  R.  Co.,  47  Ma  573,  74  Am.  Dec.  507. 
of  the  business  which  they  had  See  Peck  v.  Doran  &  Wright  Co., 
power  to  transact,  he,  as  its  agent.  57  Hun  (N.  Y.)  343. 
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this  would  liave  been  necessary  to  authorize  the  contract  or 
act  in  the  first  instance;  but,  as  in  the  case  of  ratification  by 
a  natural  person,  it  may  be  by  parol,  or  may  be  implied  from 
the  conduct  of  the  corporation,  or  of  officers  having  authority 
to  ratify,  in  accepting  the  benefits,  with  knowledge  of  the  facts, 
or  otherwise  treating  or  recognizing  the  contract  or  act  as 
binding ;  and  under  some  circumstances  it  may  be  implied  from 
a  mere  failure  to  repudiate  or  disaffirm  the  same.^*''  And 
when  the  unauthorized  acts  are  clearly  beneficial  to  the  cor- 
poration, a  presumption  of  ratification  will  arise  from  slight 
eircumstances.^^^ 

(b)  Recognition  of  act  or  contract. — Unless  some  particular 
form  or  mode  of  ratification  is  necessary,^^*  ratification  of  an 
unauthorized  act  or  contract  will  be  implied,  if  the  corpora- 
tion, or  officers  having  authority  in  the  matter,  act  upon  the 
same,  or  otherwise  recognize  it  as  binding.^** 

Thus,  a  corporation  ratifies  a  contract  made  by  an  officer 

2S7- Despatch  Line  of  Packets  v.  Colorado:      Freeman     Improve- 

Bellamy  Mfg.  Co.,  12  N.  H.  205,  37  ment  Co.  v.  Osborn,  14  Colo.  App. 

Am.  Dec.  203;  Howe  v.  Keeler,  27  488. 

Conn.  538;  McLaughlin  v.  Detroit  Connecticut:  Perry  v.  Simpson 
&  Milwaukee  Ry.  Co.,  8  Mich.  100;  Waterproof  Mfg.  Co.,  37  Conn.  520; 
First  Nat.  Bank  of  Springfield  v.  Smith  v.  New  Hartford  Water 
Fricke,  75  Mo.  178,  42  Am.  Rep.  Works,  73  Conn.  626. 
397;  Washington  Savings  Bank  v.  District  of  Columbia:  Washing- 
Butchers'  &  Drovers'  Bank,  107  Mo.  ton  Times  Co.  v.  Wilder,  12  App. 
133,  28  Am.  St.  Rep.  405;  Beach  v.  D.  C.  62. 

Miller,  130  111.  162,  17  Am.  St.  Rep.  Georgia:  Singleton  v.  Bank  of 
291;  Bagaley  v.  Pittsburgh  &  Lake  Monticello,  113  Ga.  527. 
Superior  Iron  Co.,  146  Pa.  St.  478;  Illinois:  Reichwald  v.  Commer- 
and  cases  cited  in  the  notes  fol-  cial  Hotel  Co.,  106  111.  439;  Hull  v. 
lowing.  Glover,  126  111.  122;  Beach  v.  Mil- 
ass  Washington  Savings  Bank  v.  ler,  130  111.  162,  17  Am.  St.  Rep. 
Butchers'  &  Drovers'  Bank,  107  Mo.  291;  Lake  Street  Elevated  R.  Co.  v, 
133,  28  Am.  St.  Rep.  405.  Carmichael,  184  111.  348,  affirming 

239  See  infra,  this  section,  (e).  82  111.  App.  344. 

240  United  States:  Leroy  &  Ca-  Iowa:  Shaver  v.  Hardin,  82 
ney  Valley  Air  Line  R.  Co.  v.  Si-  Iowa,  378. 

dell,  13  C.  C.  A.  308,  26  U.  S.  App.  Kentucky:     Herring  v.  Dix  Riv- 

656,  66  Fed.  27;  McKenzie  v.  Poor-  er  &  Lancaster  Turnpike  Road  Co. 

man  Silver  Mines  of  Colorado,  31  (Ky.)  63  S.  W.  576. 

C.  C.  A.  409,  88  Fed.  111.  Louisiana:      Poche  v.   New  Or- 

California:    Shaver  v.  Bear  Riv-  leans  Home  Investment  Co.,  52  La 

er  &  Auburn  Water  &  Mining  Co.,  Ann.  1287. 

10  Cal.  396;  Porter  V.  Lassen  Coun-  Massachusetts:     BurrlU    v.    Na- 

ty  Land  &  Cattle  Co.,  127  Cal.  261.  hant   Bank)   2   Mete.   163,   35   Am. 
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without  authority  by  bringing  an  action  upon  it.^*^  Suing 
upon  a  note  taken  by  an  officer  is  a  ratification  of  the  agree- 
ment under  which  the  note  was  taken.^*^  The  indorsement 
by  the  president  and  general  manager  of  a  corporation  of  notes 
executed  by  an  unauthorized  person  to  its  debtor  is  a  ratifica- 
tion of  the  execution  of  the  notes.^*^  Renewal  by  proper  au- 
thority of  notes  executed  without  authority  is  a  ratification 
of  the  original  notes.^**  When  the  property  of  a  corporation 
is  sold  by  an  officer  without  authority  in  payment  of  its  notes, 
the  corporation  ratifies  the  sale  by  taking  up  and  retaining  the 
canceled  notes.  ^*^  A  manager's  unauthorized  employment  of 
a  person  for  a  year  is  ratified,  where  the  company  allows  him 
to  perform  services,  and  asks  for  his  resignation  for  cause.^** 
And  an  officer's  unauthorized  purchase  or  lease  of  premises, 
to  be  used  as  an  office,  is  ratified  by  the  directors  or  trustees 
if  they  acquiesce  and  hold  their  meetings  there.^*^ 

(c)  Acceptance  or  retention  of  benefits. — As  a  general  rule, 


Dec.  395;  Simmons  v.  Shaw,  172 
Mass.  516. 

Nebraska:  German  Nat.  Bank 
of  Hastings  v.  First  Nat.  Bank  of 
Hastings,  59  Neb.  7. 

New  Jersey:  Hoyt  v.  Bridge- 
water  Copper-Mining  Co.,  6  N.  J. 
Eq.  253;  Durar  v.  Hudson  County 
Mutual  Ins.  Co.,  24  N.  J.  Law,  171; 
Pomeroy  v.  New  York  Smelting  & 
Refining  Co.  (N.  J.  Eq.)  48  Atl. 
395. 

New  York:  Carr  v.  National 
Bank  &  Loan  Co.,  43  App.  Div.  10, 
167  N.  Y.  375;  New  Britain  Nat. 
Bank  v.  A.  B.  Cleveland  Co.,  91 
Hun,  447,  58  N.  Y.  722;  Seymour 
V.  Spring  Forest  Cemetery  Ass'n, 
64  Hun,  632;  Simmons  v.  Thomp- 
son, 29  App.  Div.  559 ;  Great  West- 
ern Turnpike  Co.  v.  Shafer,  57  App. 
Div.  331;  Manne  v.  Siegel-Cooper 
Co.,  20  Misc.  Rep.  592. 

Pennsylvania:  Dallas  v.  Colum- 
bia Iron  &  Steel  Co.,  158  Pa.  St. 
444;  Mohrfeld  v.  Second  German 
Southeastern  Building  Ass'n,  194 
Pa.  St.  488. 

South  Carolina:     Mpyer  v.  East 


Shore  Terminal  Co.,  41  S.  C.  300, 
44  Am.  St.  Rep.  709. 

Tennessee:  Stainback  v.  Junk 
Bros.  Lumber  &  Mfg.  Co.,  98  Tenn. 
306. 

Virginia:  Richmond  Union  Pas- 
senger Ry.  Co.  V.  Richmond,  Fred- 
ericksburg &  P.  R.  Co.,  96  Va.  670. 

Wisconsin:  Hubbard  v.  Haley, 
96  Wis.  578;  Johnson  v.  Weed  & 
Gumaer  Mfg.  Co.,  103  Wis.  291. 

And  see  the  cases  cited  infra, 
this  section,  (c),  (d). 

2*1  Singleton  v.  Bank  of  Monti- 
cello,  113  Ga.  527. 

242  Simmons  v.  Thompson,  29 
App.  Div.  (N.  Y.)  559. 

243  Washington  Times  Co.  v.  Wil- 
der, 12  App.  D.  C.  62. 

244  Smith  V.  New  Hartford  Water 
Works,  73  Conn.  626. 

246  Beach  v.  Miller,  130  111.  162, 
17  Am.  St.  Rep.  291. 

246  Mover  V.  Bast  Shore  Termi- 
nal Co.,  41  S.  C.  300,  44  Am.  St. 
Rep.  709. 

247  Shaver  v.  Bear  River  &  Au- 
burn Water  &  Mining  Co.,  10  Cal. 
396. 
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if  a  corporation,  with  knowledge  of  the  facts,  accepts  or  re- 
tains the  benefit  of  an  unauthorized  contract  or  other  transac- 
tion by  its  officers  or  agents,  as  where  it  receives  and  uses  or 
retains  money  or  property  paid  or  delivered  by  the  other  party, 
or  accepts  the  benefit  of  services,  etc.,  it  thereby  ratifies  the 
contract  or  other  transaction,  or  will  be  estopped  to  deny  rati- 
fication.**®   Of  course  this  rule  does  not  apply  unless  the  money 

248  United     States:      Pittsburgh,  Horticultural   Society  v.   Paddock, 

Cincinnati  &  St.  L.  Ry.  Co.  v.  Keo-  80  111.  263;  Illinois  State  Board  ot 

kuk  &  Hamilton  Bridge  Co.,  131  U.  Education  v.   Greenebaum,   39   111. 

S.    371;     People's   Bank   of   Belle-  610;  Lake  Street  Elevated  R.  Co.  v. 

ville  V.  Manufacturers'  Nat.  Bank  Carmichael,  184  111.  348,  alBrming 

of  Chicago,  101  U.  S.  181;    Jackson-  82  111.  App.  344. 

ville,  M.,  P.  Railway  &  Navigation  Indiana:     White    Water    Valley 

Co.  V.  Hooper,  160  U.  S.  514;  Ben-  Canal  Co.  v.  Hawkins,  4  Ind.  474; 

siek  v.  Thomas,  27  U.  S.  App.  765,  Hawkins  v.  Fourth  Nat.  Bank  of 

1."?  C.  C.  A.  457,  66  Fed.  104;    Pren-  New  York,  150  Ind.  117. 

tlss   Tool   &    Supply    Co.    v.    God-  Iowa:     Beach  v.  Wakefield,  107 

chaux,  13  C.  C.  A.  420,  66  Fed.  234;  Iowa,  567. 

Waynesville  Nat.  Bank  v.  Irons,  8  Kansas:     Marbourg  v.  Lloyd,  21 

Fed.  1;   Moore  v.  Sun  Printing  &  Kan.   545;    Topeka  Capital   Co.   v. 

Publishing  Ass'n,  95  Fed.  485;  Mc-  March  (Kan.  App.)  61  Pac.  876. 

Dougall  V.  Hazeiton  Tripod-Boiler  Kentucky:     Pittsburgh,     Cincin- 

Co.,  31  C.  C.  A.  487,  88  Fed.  217;  nati  &  St.  L.  R.  Co.  v.  Woolley,  12 

The  Sappho,  36  C.  C.  A.  395,  94  Fed.  Bush,    451;     Imeson    v.    Newport 

,545;  Sioux  City  Terminal  Railroad  Bridge  Co.,  5  Ky.  Law  Rep.  685; 

^  &  Warehouse  Co.  v.  Trust  Co.  of  German  Nat.  Bank  v.  Grinstead,  21 

■North  America,  27  C.  C.  A.  73,  82  Ky.  Law  Rep.  674;  Herring  v.  Dix 

IFed.  124;   G.  V.  B.  Mining  Co.  v.  River  &  Lancaster  Turnpike  Road 

Virst  Nat.  Bank  of  Hailey,  36  C.  C.  Co.  (Ky.)  63  S.  W.  576. 

t  633,   95  Fed.   23,  modifying  89  Louisiana:    Bezou  v.  Pike,  23  La. 

i-^ed.   439;     McKenzie   v.   Poorman  Ann.  788. 

Silver  Mines,  31  C.  C.  A.  409,  88  Maine:     Patten  v.  Moses,  49  Me. 

Fed.  111.  255. 

Alabama:      Mobile   &   Montgom-  Maryland:     Elysville  Mfg.  Co.  v. 

ery  Ry.  Co.  v.  Gilmer,  85  Ala.  422;  Okisko  Co.,  5  Md.  152,  1  Md.  Ch. 

Mobile   &  Kansas   City   R.    Co.   v.  392;  Edelhoff  v.  Horner-Miller  Mfg. 

Owen,  121  Ala.  505.  Co.,  86  Md.  595. 

California:     Shaver  v.  Bear  Riv-  Massachusetts:      Dedham    lusti- 
er &  Auburn  Water  &  Mining  Co.,  tution  for  Savings  v.  Slack,  6  Cush. 

10  Cal.  396;  Pixley  v.  Western  Pa-  (Mass.)  408. 

ciflc  R.  Co.,  33  Cal.  183,  91  Am.  Dec.  Minnesota:      Willis  v.   St.   Paul 

623 ;    Phillips    v.    Sanger    Lumber  Sanitation  Co.,  53  Minn.  370. 

Co.,   130   Cal.   431;    Mills  v.   Boyle  Missouri:     Tyrell  v.  Cairo  &  St. 

Mining  Co.,  132  Cal.  95.  Louis  R.  Co.,  7  Mo.  App.  294. 

Colorado:     Drescher  v.  Fulham,  Nebraska:      Rich   v.    State   Nat. 

11  Colo.  App.  62.  Bank   of  Lincoln,   7   Neb.   201,   29 
Connecticut:     Tryon  v.  White  &  Am.  Rep.  382. 

Corbin  Co.,  62  Conn.  161.  •  New  Hampshire:    Despatch  Line 

Georgia:     Merchants'     Bank    of  of  Packets  v.  Bellamy  Mfg.  Co.,  12 

Macon  v.  Central  Bank,  1  Ga.  418,  N.  H.  205,  37  Am.  Dec.  203. 

44  .'m.  Dec.  665.  New  .Jersey:     Blake  v.  Domestic 

Illinois:     Aurora  Agricultural  &  Mfg.  Co.   (N.  J.  Sq.)   38  Atl.  241; 
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or  property  is  received  hy  the  corporation,  or  appropriated  to 
its  use  through  some  corporate  agency.^*' 

(d)  Acquiescence. — Eatification  may  also  be  implied,  or  the 
corporation  be  held  estopped  to  deny  ratification,  from  acquies- 
cence on  the  part  of  the  corporation.  When  the  officers  or 
agents  of  a  corporation  exceed  their  powers  in  entering  into 
contracts  or  doing  other  acts,  the  corporation,  when  it  has 
knowledge  thereof,  must  promptly  disaffirm  the  contract  or 
act,  and  not  allow  the  other  party  or  third  persons  to  act  in 
the  belief  that  it  was  authorized  or  has  been  ratified.  If  it 
acquiesces,  with  knowledge  of  the  facts,  or  fails  to  disaffirm,  a 

Pomeroy  v.  New  York  Smelting  &  Virginia:    West  Salem  Land  Co. 

Refining  Co.    (N.   J.   Bq.)    48  Atl.  v.   Montgomery   Land   Co.,   89   Va. 

395.  192;   Owens  v.  Boyd  Land  Co.,  95 

New  York:     Olcott  v.  Tioga  R.  Va.  560. 

Co.,  27  N.  Y.  546,  84  Am.  Dec.  298;  Washington:     Dexter,  Horton  & 

Hooker  v.  Eagle  Bank  of  Roches-  Co.  v.  Long,  2  Wash.  St.  435,  26 

ter,  30  N.  Y.  83,  86  Am.  Dec.  351;  Am.  St.  Rep.  867. 

Scott  V.  Middletown,  Unionville  &  Wisconsin:     Kickland  v.   Mena- 

W.  G.  R.  Co.,  86  N.  Y.  200;  Carr  v.  sha  Wooden  Ware  Co.,  68  Wis.  34, 

National  Bank  &  Loan  Co.  of  Wa-  60  Am.  Rep.  831;  Hubbard  v.  Ha- 

tertown,  43  App.  Div.  10,  167  N.  Y.  ley,   96   Wis.   578;    Bullen  v.   Mil- 

375;    Fister  v.   La  Rue,   15  Barb,  waukee  Trading  Co.,  109  Wis.  41. 

323;  Halstead  v.  Dodge,  1  How.  Pr.  Wyoming:      Frank   v.   Hicks,   4 

(N.  S.)   170;  Milbank  v.  De  Ries-  Wyo.  502. 

Uial,  82  Hun,  537;   Sheridan  Elec-  Compare  Duke  v.  Markham,  105 

trie-Light    Co.    v.    Chatham    Nat.  N.  C.  131,  18  Am.  St.  Rep.  889. 

Bank,  52  Hun,  575;  Davies  v.  Har-  A  building  society  which  has  ac- 

vey    Steel    Co.,    6   App.    Div.   166;  cepted  a  note  given  by  a  member 

White  V.   Sheppard,  41  App.   Div.  to  the  secretary  in  settlement  of 

113 ;  Balet  v.  New  York  &  New  Jer-  arrearages  cannot  afterwards  deny 

sey  Bridge  Co.,  40  App.  Div.  245;  the  secretary's  authority  to  make 

Munson    V.    M'agee,    22    App.    Div.  the   contract    extending   the   time 

333;  William  Wlcke  Co.  v.  Kalden-  of  payment.     Drescher  v.  Fulham, 

berg  Mfg.  Co.,   21   Misc.  Rep.   79;  11  Colo.  App.  62. 
Quantmeyer  v.  J.  H.  Mohlman  Co., 

29  Misc.  Rep.  746.  2*9  If  money  or  property  paid  to 

Pennsylvania:    Goldbeck  v.  Ken-  or  received  by  an  officer  under  a 

sington  Nat.  Bank,  48  Leg.  Int.  76,  contract  made  by  him  for  the  coi^ 

147  Pa.   St.  267;    Zearfoss  v.  Far-  poration,  without  authority,  is  not 

mers'  &  Mechanics'   Institute,  154  received   by   the   corporation,   nor 

Pa.  St.  449;  Wayne  Title  &  Trust  appropriated    to    its    use    through 

Co.  V.  Schuylkill  Electric  Ry.  Co.,  any   corporate   agency,    failure   of 

191  Pa.  St.  90.  the  corporation  to  repay  the  money 

South     Carolina:     Hubbard     v.  or  retufn  the  property  is  not  a 

Camperdown  Mills,  26  S.  C.  581.  ratification    of   the    contract,    and 

South  Dakota:    Dedrick  v.  Orms-  does  not  estop   it.     Franco-Texan 

by   Land   &  Mortgage   Co.,   12   S.  Land  Co.  v.  McCormick,  85  Tex. 

D.  59.  416,  34  Am.  St.  Rep.  815. 
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ratification  will  be  implied,  or  else  it  will  be  estopped  to  deny  a 
ratification.^^" 


250  United  States:  Indianapolis 
Rolling  Mill  T.  St.  Louis,  Ft.  Scott 
&  W.  R.  Co.,  120  U.  S.  256,  26  Fed. 
140;  Illinois  Pneumatic  Gas  Co.  v. 
Berry,  113  U.  S.  322;  Union  Pac. 
Ry.  Co.  V.  Chicago,  Rock  Island  & 
Pac.  Ry.  Co.,  163  U.  S.  564;  Au- 
gusta, Tallahassee  &  G.  R.  Co.  v. 
Kittel,  2  U.  S.  App.  409,  2  C.  C.  A. 
615,  52  Fed.  63;  Central  Trust  Co. 
V.  Ashville  Land  Co.,  18  C.  C.  A. 
590,  72  Fed.  361;  G.  V.  B.  Mining 
Co.  V.  First  Nat.  Bank  of  Hailey, 
36  C.  C.  A.  633,  95  Fed.  23,  modify- 
ing 89  Fed.  439;  Armstrong  v. 
Chemical  Nat.  Bank  of  New  York, 
27  C.  C.  A.  601,  83  Fed.  556,  af- 
firming 76  Fed.  339. 

Alabama:  Alabama  Great  Soutfi- 
ern  R.  Co.  v.  South  &  North  Alar 
bama  R.  Co.,  84  Ala.  570,  5  Am.  St. 
Rep.  401;  Mobile  &  Kansas  City  R. 
Co.  V.  Owen,  121  Ala.  505. 

California:  Illinois  Trust  &  Sa-^ 
ings  Bank  v.  Pacific  Ry.  Co.,  117 
Cal.  332;  Phillips  v.  Sanger  Lum- 
ber Co.,  130  Cal.  431. 

Colorado:  Union  Gold  Mining 
Co.  V.  Rocky  Mountain  Nat.  Bank, 
1  Colo.  531;  Henry  v.  Colorado 
Land  &  Water  Co.,  10  Colo.  App. 
14;  McCornick  v.  Bittinger,  13 
Colo.  App.  170. 

Illinois:  Atwater  v.  American 
Exchange  Nat.  Bank,  152  III.  605; 
Ragland  v.  McFall,  36  111.  App.  135, 
137  111.  81;  Wheeler  v.  Home  Sav- 
ings &  State  Bank,  188  111.  34,  80 
Am.  St.  Rep.  161,  reversing  85  III. 
App.  28;  Meister  v.  Cleveland  Dry- 
er Co.,  11  111.  App.  227. 

Indiana:  Whitewater  Valley 
Canal  Co.  v.  Hawkins,  4  Ind.  474; 
Smith  V.  Wells  Mfg.  Co.,  148  Ind. 
333;  Hawkins  v.  Fourth  Nat.  Bank 
of  New  York,  150  Ind.  117. 

Iowa:  Marshall  County  High 
School  Co.  V.  Iowa  Evangelical 
Synod,  28  Iowa,  360. 

Kentucky:  Pittsburgh,  Cincin- 
nati &  St.  L.  R.  Co.  V.  Woolley,  12 
Bush,  451;  Deposit  Bank  of  Car- 
lisle V.  Fleming,  19  Ky.  Law  Rep. 
1947;    Bell    &    Coggeshall    Co.    v. 


Kentucky  Glass-Works,  20  Ky.  Law 
Rep.  1089. 

Louisiana:  Bezou  v.  Pifee,  23  La. 
Ann.  788. 

Maryland :  Elysville  Mfg.  Co.  v. 
Okisko  Co.,  5  Md.  152,  1  Md.  Ch. 
392;  Stokes  v.  Detrick,  75  Md.  256; 
Miller  v.  Matthews,  87  Md.  464. 

Missouri:  Campbell  v.  Pope,  96 
Mo.  468;  Smith  v.  Richardson,  77 
Mo.  App.  422. 

Nebraska:  Nebraska  Nat.  Bank 
of  York  V.  Ferguson,  49  Neb.  109, 
59  Am.  St.  Rep.  522;  Omaha  Con- 
solidated Vinegar  Co.  v.  Burns,  49 
Neb.  229;  German  Nat.  Bank  v. 
First  Nat.  Bank  of  Hastings,  59 
Neb.  7;  Alexander  v.  Culbertson  Ir- 
rigation &  Water-Power  Co.  (Neb.) 
85  N.  W.  283. 

A  note  executed  by  stockholders 
of  a  corporation  in  the  corporate 
name,  without  authority  from  the 
directors,  is  ratified  if  the  corpora- 
tion allows  judgment  to  go  against 
it  on  the  same.  Nebraska  Nat. 
Bank  of  York  v.  Ferguson,  49  Neb. 
109,  59  Am.  St.  Rep.  522. 

New  Jersey:  Flaherty  v.  Atlan- 
tic Lumber  Co.,  58  N.  J.  Eq.  467; 
In  re  West  Jersey  Traction  Co.,  59 
N.  J.  Eq.  63. 

New  York:  Story  v.  Furman, 
25  N.  Y.  214;  Sheldon  Hat  Blocking 
Co.  V.  Eickemeyer  Hat-Blocking 
Machine  Co.,  90  N.  Y.  607;  New 
Hope  &  Delaware  Bridge  Co.  v. 
Phenix  Bank,  3  N.  Y.  156;  Hoyt  v. 
Thompson's  Ex'rs,  19  N.  Y.  207; 
Hooker  v.  Eagle  Bank  of  Roches- 
ter, 30  N.  Y.  83,  86  Am.  Dec.  351; 
Davies  v.  New  York  Concert  Co.,  59 
Hun,  623;  New  Britain  Nat.  Bank 
V.  A.  B.  Cleveland  Co.,  91  Hun,  447, 
158  N.  Y.  722;  White  v.  Sheppard, 
41  App.  Div.  113 ;  Mesinger  v.  Mes- 
inger  Bicycle  Saddle  Co.,  44  App. 
Div.  26;  Jenkins  v.  John  Good 
Cordage  &  Machine  Co.,  56  App. 
Div.  573. 

North  Carolina:  Lewis  v.  Albe- 
marle &  Raleigh  R.  Co.,  95  N.  C. 
179. 

Oregon:     Currie  v.  Bowman,  25 
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If  the  directors  of  a  corporation  enter  into  contracts  or  do 
other  acts  which  are  beyond  their  powers,  but  within  the  powers 
conferred  upon  the  corporation,  the  stockholders  ratify  the 
same  if  they  acquiesce  with  full  knowledge  of  the  f acts.^^^ 

(e)  When  particular  form  or  mode  of  authority  is  necessary. — 
If  it  is  necessary  that  authority  to  do  a  particular  act  or 
enter  into  a  particular  contract  shall  be  given  in  a  certain  form 
or  mode,  either  by  reason  of  a  mandatory  charter  or  statutory 
provision,  or  by  reason  of  a  common-law  rule,  ratification  of 
such  an  act  or  contract  must  be  in  the  prescribed  form  or  mode. 
"A  ratification  of  an  act,  done  by  one  assuming  to  be  an  agent, 
relates  back,  and  is  equivalent  to  prior  authority.  *  *  * 
When,  therefore,  the  adoption  of  any  particular  form  or  mode 
is  necessary  to  confer  the  authority  in  the  first  instance,  there 
can  be  no  valid  ratification  except  in  the  same  manner."^^^ 
Thus,  if  a  corporation  can  only  authorize  a  particular  act  or 
contract  by  a  power  under  seal,  or  by  a  formal  vote,  ratification 
of  such  an  act  or  contract  must  be  under  seal  or  by  a  formal 
vote,  as  the  case  may  be.^^* 

Or.  364;  Finnegan  v.  Pacific  Vine-  Wyoming:      Frank  v.   Hicks,  4 

gar  Co.,  26  Or.  152.  Wyo.  502. 

Pennsylvania:     Gordon  v.  Pres-  „.="  Sewell's  Case,  3  Ch.  App.  131; 

>.on,  1  Watts,  385,  26  Am.  Dec.  75;  Eidman  v   Bowman   58  111.  444   11 

Balliet  V.  Brown,  103  Pa-.  St.  546;  ^"i- J^^P- ^j) ;  Balliet  v.  Brown,  103 

Cooper  V.  Potts,  185  Pa.   St.  115;  P?;\  S^-  ^1^=   ^^y^°?,  ^^f<?/7^?'  .^ 

MoUer  v.  Keystone  Fibre  Co.,  187  Dill.  427,  Fed.  Cas.  No   10,863;  lUi- 

Pa.   St.    553;    Mohrfeld   v.    Second  ao's  Pneumatic  Gas  Co.  v.  Berry, 

German      Southeastern      Building  US  U.  S.  322;   Stainback  v.  Junk 

Ass'n,  194  Pa.  St.  488.  Bros.  Lumber  &  Mfg.  Co.,  98  Tenn. 

_                      ci  •   V    1          T     1,  306;  Robinson  Mineral  Spring  Co. 

Tennessee:      Stainback  v    Junk  ^     g     ^      ^^   La.   Ann.   1281. 

?n'r-J^"'?''-^7.'^F^;^fVf  ^^T  And  see  ante,  §  715(b). 

306;   First  Nat   Bank  of  Nashville  ^^  ^^  ratification  of  an  increase 

V.  Shook,  100  Tenn.  436.  „„  ^^^^  ^^  ^^^  directors,  when  it 

Texas :     Texas  &  Pacific  Ry.  Co.  should  have  been  authorized  by  the 

V.  Davis,  93  Tex.  378.  stockholders,  see  ante,  §  407(f). 

TTT    1.!     i.         n/rsii„_  „  T[T„„i,!„n.        ^^^  Despatch  Line  of  Packets  v. 
Wash  ngton:    Miller  v  Washing-   g  jj         ^^     ^      ^  ^  ^  205  37 

ton  Southern  Ry.  Co.,  11  Wash.  414.   ^^^  ^^^  g^l 

Wisconsin:  Walworth  County  263  Despatch  Line  of  Packets  v. 
Bank  v.  Farmers'  Loan  &  Trust  Bellamy  Mfg.  Co.,  12  N.  H.  205,  37 
Co.,  16  Wis.  629;  McLaren  v.  First  Am.  Dec.  203;  Blood  v.  La  Serena 
Nat.  Bank  of  Milwaukee,  76  Wis.  Land  &  Water  Co.,  113  Cal.  221; 
259;  Northwestern  Fuel  Co.  v.  Lee,  Melroy  v.  Central  Nat.  Bank,  17 
102  Wis.  426.  Wash.  Law  Rep.  (D.  C.)  63. 
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§  717.    Knowledge  as  an  element  of  ratification. 

As  a  general  rule,  ratification  of  the  unauthorized  act  of  an 
agent,  to  he  effectual  and  binding  upon  the  principal,  must 
have  been  made  with  a  full  knowledge  of  all  material  facts  f^^' 
and  this  rule  applies,  of  course,  to  ratification  by  a  corporation 
of  an  unauthorized  contract  or  other  act  by  its  officers  or  agents, 
whether  the  ratification  is  by  the  stockholders  or  by  the  direct- 
ors, or  by  a  subordinate  officer  having  authority  to  ratify.^^^ 
Ratification  of  an  unauthorized  contract  must  have  been  made 
with  knowledge  of  all  of  its  terms,  at  least  unless  it  is  ratified 
with  knowledge  that  all  its  terms  are  not  known,  and  without 
regard  thereto.^^® 

It  is  also  necessary  to  show  knowledge,  or  to  show  facts  from 
which  knowledge  may  be  presumed,  in  order  that  a  corpora- 
tion may  be  held  to  have  impliedly  ratified  an  unauthorized 
act  by  accepting  the  benefits  of  it,  or  by  failure  to  disaffirm  it. 
Acquiescence  implies  knowledge.^®^ 


254  Combs    V.    Scott,    12    Allen 
(Mass.)  493. 

255  Blen  V.  Bear  River  &  Auburn 
Water  &  Mining  Co.,  20  Cal.  602,  81 
Am.  Dec.  132;  Cumberland  Coal  & 
Iron  Co.  v.  Sherman,  20  Md.  117; 
Murray  v.  C.  N.  Nelson  Lumber 
Co.,  143  Mass.  250;  Bi-Spool  Sew- 
ing Machine  Co.  v.  Acme  Mfg.  Co., 
153  Mass.  404;  Ives  v.  Smith,  55 
Hun  (N.  Y.)  606;  Extension  Gold 
Mining  &  Milling  Co.  v.  Skinner 
(Colo.)  64  Pac.  198;  Thompson  v. 
Des  Moines  Driving  Park,  112 
Iowa,  628;  Ravenel  v.  Lyles,  Speer 
Eq.  (S.  C.)  281;  Sanders  v.  Chart- 
rand,  158  Mo.  352. 

256  Blen  V.  Bear  River  &  Auburn 
Water  &  Mining  Co.,  20  Cal.  602, 
81  Am.  Dec.  132,  and  other  cases 
in  the  note  preceding. 

257  Lyndon  Mill  Co.  v.  Lyndon 
Literary  &  Biblical  Institution,  63 
Vt.  581,  25  Am.  St.  Rep.  783;  Blen 
V.  Bear  River  &  Auburn  Water  & 
Mining  Co.,  20  Cal.  602,  81  Am. 
Dec.  132;  Extension  Gold  Mining  & 
Milling  Co.  v.  Skinner  (Colo.)  64 
Pac.  198;   First  Nat.  Bank  of  Ft. 


Scott  V.  Drake,  29  Kan.  311,  44  Am. 
Rep.  646;  Getty  v.  C.  R.  Barnes 
Milling  Co.,  40  Kan.  281;  Cumber- 
land Coal  &  Iron  Co.  v.  Sherman, 
20  Md.  117;  Murray  v.  C.  N.  Nel- 
son Lumber  Co.,  143  Mass.  250; 
Bi-Spool  Sewing  Machine  Co.  v. 
Acme  Mfg.  Co.,  153  Mass.  404; 
Stark  Bank  v.  United  States  Pot- 
tery Co.,  34  Vt.  144;  Sanders  v. 
Chartrand,  158  Mo.  352;  Yellow 
Jacket  Silver  Mining  Co.  v.  Steven- 
son, 5  Nev.  224;  Edwards  v.  Carson 
Water  Co.,  21  Nev.  469;  Fort  Dear- 
born Nat.  Bank  v.  Seymour,  75 
Minn.  100;  French  v.  O'Brien,  52 
How.  Pr.  (N.  Y.)  394;  Camacho  v. 
Hamilton  Bank  Note  &  Engraving 
Co.,  2  App.  Div.  (N.  Y.)  369;  Cald- 
well V.  Mutual  Reserve  Fund  Life 
Ass'n,  53  App.  Div.  (N.  Y.)  245; 
Ravenel  v.  Lyles,  Speer  Eq.  (S.  C.) 
281;  Thompson  v.  Des  Moines 
Driving  Park,  112  Iowa,  628;  El- 
well  V.  Puget  Sound  &  Chehalis  R. 
Co.,  7  Wash.  487;  Union  Gold  Min- 
ing Co.  V.  Rocky  Mountain  Nat. 
Bank,  1  Colo.  531. 

If  an  officer  purchases  goods  for 
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Katincation  by  the  directors  of  an  unauthorized  contract  by 
ftn  officer,  in  the  proper  sense  of  the  term  "ratification,"  can- 
not be  implied  from  their  failure  to  disaffirm  the  same,  un- 
less they  had  actual  knowledge  of  the  contract.  The  fact  that, 
in  the  proper  discharge  of  their  duties,  they  ought  to  have  known 
of  it,  is  not  enough.''"^  But  if  their  ignorance  was  due  to  neg- 
ligence and  inattention  in  the  discharge  of  their  duties,  and 
third  persons  have  acted  in  reliance  on  their  apparent  knowl- 
edge and  acquiescence,  the  corporation  may  be  estopped  to  deny 
that  the  contract  was  authorized  or  ratified.^^^     And  the  cir- 


a  corporation  without  authority, 
and  it  is  agreed  and  understood  be- 
tween him  and  the  directors  that 
he  is  furnishing  the  goods  to  the 
corporation  gratuitously,  the  use  of 
the  goods  by  the  corporation  Is  not 
a  ratification  of  his  unauthorized 
purchase,  nor  ground  for  implying 
a  promise  on  the  part  of  the  cor- 
poration to  pay  for  the  goods. 
Lyndon  Mill  Co.  v.  Lyndon  Literary 
&  Biblical  Institution,  63  Vt.  581, 
25  Am.  St.  Rep.  783. 

Mere  knowledge  by  a  corporation 
that  a  person  was  in  Its. employ 
was  held  insuflScient  to  show  rati- 
fication of  the  terms  of  a  written 
contract  of  employment,  made  by 
one  of  the  officers  without  author- 
ity. Camacho  v.  Hamilton  Bank 
Note  &  Engraving  Co.,  2  App.  Div. 
(N.  Y.)  369. 

The  fact  that  the  secretary  made 
out  a  statement  of  the  debts  of  the 
corporation  in  gross  was  held  in- 
sufficient to  give  the  stockholders 
or  directors  notice  of  an  unau- 
thorized note  executed  by  him  and 
the  president,  and  included  in  the 
statement.  Edwards  v.  Carson  Wa- 
ter Co.,  21  Nev.  469. 

258  In  an  action  against  a  corpo- 
ration on  a  contract  executed  by  its 
president  without  authority,  where 
the  plaintiff  had  performed  all  the 
acts  required  of  him  by  the  con- 
tract, and  relied  upon  the  acquies- 
cence of  the  directors  as  a  ratifica- 
tion, it  was  held  error  to  charge  the 
jury  that  "all  directors  *  *  *  are 
presumed  to  know  what  it  is  their 


duty  to  know,  what  they  are  able 
to  know,  and  what  they  undertook 
to  know  when  they  accepted  the 
responsibility  of  directors,"  and 
that,  "in  the  absence  of  direct  and 
positive  evidence  of  the  knowl- 
edge of  the  directors,  jurors  have 
the  right  to  assume  that  they  are 
doing  what  they  were  appointed  to 
do,  and  that  they  know  what  they 
are  appointed  to  know."  The  party 
relying  on  a  ratification,  said  the 
court,  must  show  that  the  directors, 
or  a  majority  of  them,  actually 
knew  of  the  contract  and  its  terms, 
and  with  such  knowledge  acqui- 
esced in  it.  Murray  v.  C.  N.  Nel- 
son Lumber  Co.,  143  Mass.  250. 

Where  a  bank  acted  fraudulently 
in  accepting  an  unauthorized 
pledge  of  another  bank's  credit 
from  its  cashier,  it  was  held  "that 
the  latter  bank  could  not  be  held  to 
have  ratified  the  transaction  be- 
cause of  the  negligence  of  its  ofB- 
cers  and  stockholders  in  not  dis- 
covering the  fraud.  Fort  Dearborn 
Nat.  Bank  v.  Seymour,  75  Minn. 
100. 

209  Scott  v.  Middletown,  Union- 
ville  &  W.  G.  R.  Co.,  86  N.  Y.  200; 
Currie  v.  Bowman,  25  Or.  364; 
Campbell  v.  Pope,  96  Mo.  468;  Mo- 
bile &  Montgomery  Ry.  Co.  v.  Gil- 
mer, 85  Ala.  422. 

Where  a  railroad  company  re- 
ceived material  bought  upon  its 
credit  and  for  its  use  by  one  of  its 
officers  without  authority,  and  used 
it  for  the  corporate  purposes  for 
which  It  was  designed,  it  was  held 
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cmnstances  may  be  such  that  the  court  or  jury  may  presume 
knowledge  on  the  part  of  the  stockholders,  or  of  the  directors 
or  other  oiScers  whose  knowledge  is  imputable  to  the  corpora- 
tion.**" If  an  unauthorized  contract  or  other  transaction  ap- 
pears on  the  books  of  the  corporation,  which  are  subject  to  in- 
spection by  the  officer  or  officers  having  authority  to  authorize 
or  ratify  such  transactions,  his  knowledge  of  the  same  may  be 
presumed,  unless  the  circxmistances  are  such  as  to  rebut  the  pre- 
sumption.*®^ 

Eor  the  purpose  of  ratification  or  estoppel  by  acquiescence, 
knowledge  on  the  part  of  an  officer  or  officers  having  authority 
in  the  premises  is  knowledge  on  the  part  of  the  corporation.*®^ 
But  knowledge  on  the  part  of  an  officer  Avho  has  no  authority 
to  bind  the  corporation  is  not  imputable  to  it.*®*     Where  an 

that  this  was  an  adoption  and  rati-       252  Mobile  &  Montgomery  Ry.  Co. 

flcation  of  the  act  of  the  officer;    v.  Gilmer,  85  Ala.  422;  Chouteau  v. 

that  the   directors  using  the   ma-    Allen,  70  Mb.  290;  Ditty  v.  Domin- 

terial  so  purchased  were  bound  to    ion  Nat.  Bank,  22  C.  C.  A.  376,  75 

inquire,    and    were    presumed    to    Fed.  769.     And  see  post,  §  720. 

know,  whether  it  was  paid  for  or       aes  Lyndon   Mill   Co.   v.   Lyndon 

not;   and  that  it  was  not  necessary,    Literary  &  Biblical  Institution,  63 

therefore,  to  show  that  the  direct-    Vt.  581,  25  Am.  St.  Rep.  783;  Mur- 

ors  knew  the  terms  of  the  contract,    ray  v.  C.  N.  Nelson  Lumber  Co., 

Scott  V.  Middletown,  Unionville  &    143  Mass.  250;  Bi-Spool  Sewing  Ma- 

W.  G.  R.  Co.,  86  N.  Y.  200.  chine   Co.   v.  Acme  Mfg.   Co.,   153 

260  Blen  V.  Bear  River  &  Auburn    Mass.    404 ;    Yellow   Jacket   Silver 

Water  &  Mining  Co.,  20  Cal.  602,    Mining   Co.   v.   Stevenson,   5   Nev. 

81  Am.  Dec.  132;  Campbell  v.  Pope,    224;  Edwards  v.  Carson  Water  Co., 

96  Mo.  468;  Racine  County  Bank  v.    21  Nev.  469;    Union  Gold  Mining 

Lathrop,  12  Wis.  466;  Scott  v.  Mid-    Co.  v.  Rocky  Mountain  Nat.  Bank, 

dletown,  Unionville  &  W.  G.  R.  Co.,    2    Colo.    248,    565;    Fort  Dearborn 

86  N.  Y.  200.  Nat.   Bank  v.   Seymour,   71   Minn. 

In  Blen  v.  Bear  River  &  Auburn    81;  American  Surety  Co.  v.  Pauly, 

Water  &  Mining  Co.,  20  Cal.  602,  81    170  U.  S.  133.    And  see  post,  §  720: 

Am.  Dec.  132,  it  was  said:    "A  rati-       A  corporation  is  not  chargeable 

flcation  supposes  a  knowledge  of   with  notice  that  an  officer,  having 

the  thing  ratified,  and  in  the  case    no  authority  to  do  so,  has  executed 

of  a  contract,  the  inference  from   a  note  in  its  name.    Helena  Nat. 

the  ratification  is,  that  its  provi-    Bank  v.  Rocky  Mountain  Telegraph 

sions  were  known.    When  the  rati-    Co.,  20  Mont.  379,  63  Am.  St.  Rep. 

flcation   is  proved,   this  inference    628. 

necessarily  follows,  and  if  there  A  president  of  a  national  bank 
was  any  mistake  or  misapprehen-  has  no  authority,  in  the  usual 
sion,  that  fact  must  be  shown."  course  of  business,  to  certify  to 

261  Racine  County  Bank  v.  La-  the  fidelity  and  integrity  of  the 
throp,  12  Wis.  466;  Deposit  Bank  cashier  for  the  purpose  of  enabling 
of  Carlisle  v.  Fleming,  19  Ky.  Law  him  to  procure  a  bond  insuring  his 
Rep.  1947.  fidelity,    and    therefore   the    bank 
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unauthorized  contract  can  only  be 'ratified  by  the  board  of  di- 
rectors or  trustees,  knowledge  thereof  on  the  part  of  a  minority 
of  the  board  individually  is  not  enough.^®*  The  Imowledge 
of  the  president  of  a  corporation,  who  has  signed  a  contract 
without  authority  of  the  directors,  is  not  knowledge  on  the  part 
of  the  corporation,  where  the  other  stockholders  and  directors 
have  no  knowledge  of  it.^"^  In  order  that  a  corporation  may  he 
bound  by  acquiescence  of  its  directors  in  an  unauthorized  act 
of  one  of  its  ofiicers,  it  is  not  necessary  that  notice  thereof  shall 
be  given  them  while  sitting  as  a  board.  It  is  sufficient  if  they 
are  personally  cognizant  thereof,  and  do  not  call  a  meeting  to 
disavow  it.^®® 

XV.    Notice  to  ob  Knowledge  of  Officers  ob  Agents  as  Notice  to  ob 
Knowledge  of  Cobpobation. 

§  718.  In  general. — Notice  given  to  an  officer  or  agent  of  a 
corporation  in  the  course  of  his  employment,  and  with  respect 
to  a  matter  within  the  scope  of  his  authority,  or  apparent  author- 
ity, is  notice  to  the  corporation. 

There  is  some  conflict  of  opinion  as  to  when  knowledge  of  facts 
upon  the  part  of  an  officer  or  agent  of  a  corporation  is  notice  to 

cannot  be  deemed,  merely  by  virtue  Engraving  Co.,  2  App.  Div.  (N.  Y.) 

of  the  president's  relation  to  it,  to  369. 

have  knowledge  of  his  giving  such  as*  Yellow  Jacket  Silver  Mining 

certificate.    American  Surety  Co.  v.  Co.  v.  Stevenson,  5  Nev.  224 ;   El- 

Pauly,  170  U.  S.  133.  well  v.  Puget  Sound  &  Chehalis  R. 

Knowledge   of   the   cashier   and  Co.,  7  Wash.  487. 

two  directors  of  a  bank  that  the  And  in  Edwards  v.  Carson  Water 

cashier    has    pledged    the    bank's  Co.,  21  Nev.  469,  it  was  held  that, 

credit,   without   authority,   on   the  -where  the  power  to  authorize  the 

note  of  a  corporation  in  which  he  execution  of  notes  by  a  corporation 

and  such  directors  are  interested,  was  in  the  board  of  trustees,  the 

is  not  notice  to  the  bank.     Fort  trustees  could  not  be  held  to  have 

Dearborn  Nat.  Bank  v.  Seymour,  71  ratified   the   act   of   the   president 

Minn.  81.  and  secretary,  who  had  executed  a 

A  corporation  is  not  chargeable  note,'  by  reason  of  the  knowledge 
with  notice  of  an  unauthorized  con-  of  a  majority,  acquired  while  act- 
tract  of  employment  made  by  an  ing  as  president  and  secretary, 
agent,  because  of  such  agent's  copy-  205  Bi-Spool  Sewing  Machine  Co. 
ing  of  letters  evidencing  the  con-  v.  Acme  Mfg.  Co.,  153  Mass.  404. 
tract  in  the  company's  letter  book.  Compare  Mobile  &  Montgomery  Ry. 
where  the  officers  of  the  company  Co.  v.  Gilmer,  85  Ala.  422. 
have  no  knowledge  thereof.  Ca-  206  Kelsey  v.  National  Bank  of 
macho  v.  Hamilton  Bank  Note  &  Crawford  County,  69  Pa.  St.  426; 
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the  corporation.    The  following  propositions,  however,  are  estab- 
lished by  the  weight  of  authority : 

(1)  Knowledge  of  facts  acquired  or  possessed  by  an  officer  or 
agent  of  a  corporation  in  the  course  of  his  employment,  and  in 
relation  to  matters  within  the  scope  of  his  authority,  is  notice 
to  the  corporation,  whether  he  communicates  such  knowledge  or 
not. 

(2)  But  a  corporation  is  not  chargeable  with  notice  of  facts  ac- 
quired or  possessed  by  an  officer  or  agent  otherwise  than  in  the 
course  of  his  employment,  or  in  relation  to  matters  which  are  not 
within  the  scope  of  his  authority. 

(3)  As  a  rule,  a  corporation  is  not  chargeable  with  notice  of 
facts  because  of  knowledge  on  the  part  of  an  officer  or  agent,  where 
the  latter  is  dealing  with  the  corporation  in  his  own  interest,  or 
where,  for  any  other  reason,  his  interest  in  the  matter  is  adverse 
to  that  of  the  corporation,  so  that  communication  of  the  knowl- 
edge by  him  cannot  be  presumed. 

(4)  But,  by  the  weight  of  authority,  when  an  officer  of  a  cor- 
poration does  an  act  which  constitutes  a  fraud  upon  a  third  per- 
son, or  upon  another  corporation,  of  which  he  is  also  an  officer, 
the  first-mentioned  corporation  is  chargeable  with  notice  of  the 
nature  of  the  transaction,  although  the  fraud  is  perpetrated  for 
his  own  benefit,  where  he  also  represents  the  corporation  in  the 
transaction. 

Notice  to  promoters,  or  to  individual  corporators  or  stockhold- 
ers, or  knowledge  possessed  by  them,  where  there  are  other  stock- 
holders who  have  no  knowledge,  is  not  notice  to  the  corporation, 
unless  the  persons  having  the  knowledge  are  also  officers,  and  the 
case  comes  within  the  rules  above  stated. 

i  719.    Notice  to  officers  or  agents  as  notice  to  the  corporation. 

Notice  given  to  an  officer  or  agent  of  a  corporation  having 
express  or  implied  authority  to  receive  such  notice  is  notice 
to  the  corporation,  whether  he  communicates  the  same  to 
the  corporation  or  not.  For  the  purpose  of  the  notice,  he  rep- 
resents the  corporation.^®''     A  notice  given  to  the  board  of  di- 

Henry  v.  Colorado  Land  &  Water       207  New  England  Car-Spring  Co. 
Co.,  10  Colo.  App.  14.  V.    Union    India    Rubber    Co.,    4 
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rectors  of  a  corporation  is  clearly  notice  to  the  corporation.^®® 
And  notice  given  to  a  single  director  officially  has  been  held 
notice  to  the  corporation.^^® 

!N"otice  given  to  the  cashier  of  a  bank,  or  to  the  president  of 
a  bank  or  other  officer  or  agent  having  general  supervision 
and  control  over  the  management  of  its  business,  or  to  any 
other  managing  officer  or  agent,  as  to  any  matter  within  the 
scope  of  his  authority,  is  notice  to  the  corporation,  whether 
it  is  communicated  to  the  directors  of  the  corporation  or  not.^'^'' 

Notice  given  to  an  officer  or  agent  of  a  corporation  in  rela- 
tion to  a  matter  which  is  not  within  the  scope  of  his  duties  or 
authority  is  not  notice  to  the  corporation  unless  he  communi- 
cates it  to  the  proper  authorities.^  ^^     And  when  a  formal  no- 


Blatchf.  1,  Fed.  Cas.  No.  10,153; 
Zeis  V.  Potter  (C.  C.  A.)  lOS  Fed. 
671 ;  Trenton  Banking  Co.  v.  Wood- 
ruff, 2  N.  J.  Eq.  117;  State  v.  Fel- 
ton,  52  N.  J.  Law,  161;  Ransom  v. 
Brinkerhoff,  56  N.  J.  Eq.  149;  Ful- 
ton Bank  v.  New  York  &  Sharon 
Canal  Co.,  4  Paige  (N.  Y.)  127; 
Bank  of  United  States  v.  Davis,  2 
Hill  (N.  Y.)  451;  New  Hope  &  Del- 
aware Bridge  Co.  v.  Phenix  Bank, 
3  N.  Y.  166;  Olcott  v.  Tioga  R.  Co., 
27  N.  Y.  546,  84  Am.  Dec.  298;  Vil- 
lage of  Port  Jervis  v.  First  Nat. 
Bank  of  Port  Jervis,  96  N.  Y.  550; 
Conro  V.  Port  Henry  Iron  Co.,  12 
Barb.  (N.  Y.)  27;  Porter  v.  Bank 
of  Rutland,  19  Vt.  410;  Danville 
Bridge  Co.  v.  Pomroy,  15  Pa.  St. 
151;  Patterson  v.  Pittsburg  &  Con- 
nellsville  R.  Co.,  76  Pa.  St.  389,  18 
Am.  Rep.  412;  Smith  v.  Board  of 
Water  Com'rs  of  City  of  Norwich, 
38  Conn.  208;  Bank  of  St.  Mary's 
V.  Mumford,  6  Ga.  44;  Hobbs  v. 
Georgia  Lumber  &  Turpentine  Co., 
74  Ga.  371 ;  Parmly  v.  Buckley,  103 
111.  115;  Quincy  Coal  Co.  v.  Hood, 
77  111.  68;  Home  Savings  &  State 
Bank  v.  Wheeler,  74  111.  App.  261; 
Branch  Bank  at  Huntsville  v. 
Steele,  10  Ala.  915 ;  Love  v.  Anchor 
Raisin  Vineyard  Co.  (Cal.)  45  Pac. 
1044;  Mechanics'  Bank  v.  Schaum- 


burg,  38  Mo.  228;  Bass  v.  Chicago 
&  Northwestern  Ry.  Co.,  42  Wlp. 
654,  24  Am.  Rep.  437;  Bank  of 
Rome  V.  Haselton,  15  Lea  (Tenn.) 
216;  McKenney  v.  Diamond  State 
Loan  Ass'n,  8  Houst.  (Del.)  557. 

268  See  post,  §  721. 

269  Bank  of  United  States  v. 
Davis,  2  Hill  (N.  Y.)  451;  United 
States  Ins.  Co.  v.  Shriver,  3  Md. 
Ch.  381;  Boyd  v.  Chesapeake  & 
Ohio  Canal  Co.,  17  Md.  195,  79  Am. 
Dec.  646.    See  post,  §  721,  note  294. 

270  Trenton  Banking  Co.  v.  Wood- 
ruff, 26  N.  J.  Bq.  117;  Smith  v. 
Board  of  Water  Com'rs  of  City  of 
Norwich,  38  Conn.  208;  New  Hope 
&  Delaware  Bridge  Co.  v.  Phenix 
Bank,  3  N.  Y.  166;  Village  of  Port 
Jervis  v.  First  Nat.  Bank  of  Port 
Jervis,  96  N.  Y.  550;  Quincy  Coal 
Co.  V.  Hood,  77  111.  68;  and  other 
cases  in  note  267,  supra. 

271  Congar  v.  Chicago  &  North- 
western Ry.  Co.,  24  Wis.  157,  1  Am. 
Rep.  164;  Goodloe  v.  Godley,  13 
Smedes  &  M.  (Miss.)  233,  51  Am. 
Dec.  159;  Camp  v.  Southern  Bank- 
ing &  Trust  Co.,  97  Ga.  582;  Bank 
of  Virginia  v.  Craig,  6  Leigh  (Va.) 
399. 
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tice  to  a  corporation  is  necessary,  a  notice  given  to  an  officer 
before  he  became  such  is  not  good.*^^ 

S  720.     Knowledge  of  officers  or  agents  as  knowledge  of  the  cor- 
poration. 

Whether  knowledge  possessed  by  an  officer  or  agent  of  a  cor- 
poration is  notice  to  or  knowledge  of  the  corporation  depends 
upon  the  circumstances.  "A  corporation  cannot  see  or  know 
anything  except  by  the  eyes  or  intelligence  of  its  officers  ;"^^* 
and  it  is  well  settled,  therefore,  in  most  jurisdictions,  that  if 
an  officer  or  agent  of  a  corporation  acquires  or  possesses  knowl- 
edge of  facts,  in  the  course  of  his  employment,  and  as  to  mat- 
ters which  are  within  the  scope  of  his  authority,  his  knowledge 
is  imputable  to  the  corporation.^^*     But  knowledge  acquired 


272  The  Admiral,  18  Law  Rep.  91, 
Fed.  Cas.  No.  84. 

a73  Factors'  &  Traders'  Ins.  Co.  v. 
Marine  Dry  Dock  &  Shipyard  Co., 
31  La.  Ann.  149. 

2-4  England:    Gale  v.  Lewis,  9  Q. 

B.  730;  Ex  parte  Agra  Bank,  3  Ch. 
App.  555;  In  re  Carew's  Estate  Act, 
31  Beav.  39. 

United  States:  Duncan  v.  Jau- 
don,  15  Wall.  165;  Waynesville  Nat. 
Bank  v.  Irons,  8  Fed.  1;  New 
England  Car-Spring  Co.  v.  Union 
India  Rubber  Co.,  4  Blatchf .  1,  Fed. 
ICas.  No.  10,153;  Howison  v.  Ala- 
'bama  Coal  &  Iron  Co.,  17  C.  C.  A. 
339,  30  U.  S.  App.  473,  70  Fed.  683; 
Simmons  Creek  Coal  Co.  v.  Doran, 
142  U.  S.  417;  Golden  Reward  Min- 
ing Co.  V.  Buxton  Mining  Co.,  79 
Fed.  868;  Niblack  v.  Cosier,  26  C. 

C.  A.  16,  80  Fed.  596,  affirming  74 
Fed.  1000;  Ditty  v.  Dominion  Nat. 
Bank,  22  C.  C.  A.  376,  75  Fed.  769; 
Louisville  Trust  Co.  v.  Louisville, 
New  Albany  &  C.  Ry.  Co.,  22  C.  C. 
A.  378,  75  Fed.  433;  City  of  Denver 
V.  Sherret,  31  C.  C.  A.  499,  88  Fed. 
226;  Zeiss  v.  Potter  (C.  C.  A.)  105 
Fed.  671. 

Alabama:  Saint  v.  Wheeler  & 
Wilson  Mfg.  Co.,  95  Ala.  362,  36 
Am.  St.  Rep.  210;  Birmingham 
Trust  &  Savings  Co.  v.  Louisiana 


Nat.  Bank,  99  Ala.  379;  Harris  v. 
American  Building  &  Loan  Ass'n, 
122  Ala.  545. 

California:  Sloane  v.  Southern 
California  Ry.  Co.,  Ill  Cal.  668; 
Witter  V.  McCarthy  Co.  (Cal.)  43 
Pac.  969;  Christie  v.  Sherwood,  113 
Cal.  526. 

Colorado :  Denver,  South  Park  & 
P.  R.  Co.  V.  Conway,  8  Colo.  1,  54 
Am.  Rep.  537;  Union  Gold  Mining 
Co.  V.  Rocky  Mountain  Nat.  Bank, 
2  Colo.  248,  565. 

Connecticut:  Farmers'  &  Citi- 
zens' Bank  v.  Payne,  25  Conn.  444, 
68  Am.  Dec.  362;  Toll  Bridge  Co. 
V.  Betsworth,  30  Conn.  380;  First 
Nat.  Bank  of  New  Milford  v.  Town 
of  New  Milford,  36  Conn.  93;  Smith 
V.  Board  of  Water  Com'rs  of  City 
of  Norwich,  38  Conn.  208;  New 
York  &  New  England  R.  Co.  v.  New 
York,  New  Haven  &  H.  R.  Co.,  52 
Conn.  274. 

Georgia:  Bank  of  St.  Mary's  v. 
Mumford,  6  Ga.  44;  White  v.  Bar- 
low, 72  Ga.  887;  Merchants'  Nat. 
Bank  of  Savannah  v.  Guilmartin 
93  Ga.  503,  44  Am.  St.  Rep.  182; 
Guarantee  Co.  of  North  America  v. 
East  Rome  Town  Co.,  96  Ga.  511,  51 
Am.  St.  Rep.  150;  Brobston  v.  Pen- 
niman,  97  Ga.  527;  Hager  v.  Na- 
tional German-American  Bank,  105 
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or  possessed  by  an  officer  or  agent  of  a  corporation  otherwise 
than  in  the  course  of  his  employment,  or  in  relation  to  a  mat- 


Ga.  116;  Fouche  v.  Merchants'  Nat. 
Bank  of  Rome,  110  Ga.  827;  Single- 
ton V.  Bank  of  Monticello,  113  Ga. 
527. 

Illinois:  Quincy  Coal  Co.  v. 
Hood,  77  111.  68;  Indiana,  Illinois 
&  I.  R.  Co.  V.  Swannell,  157  111. 
616;  MuUanphy  Savings  Bank  v. 
Schott,  135  111.  655,  25  Am.  St.  Rep. 
401;  Home  Savings  &  State  Bank 
V.  Wheeler,  74  111.  App.  261;-  Del- 
bridge  V.  Lake,  H.  P.  &  C.  B.  &  L. 
Ass'n,  82  111.  App.  388. 

Indiana:  Pittsburgh,  Ft.  Wayne 
&  C.  Ry.  Co.  V.  Ruby,  38  Ind.  294,  10 
Am.  Rep.  Ill;  Brookville  &  Con- 
nersville  Turnpike  Co.  v.  Pumph- 
rey,  59  Ind.  78. 

Iowa:  Liebfritz  v.  Dubuque 
Street  Ry.  Co.,  48  Iowa,  709;  An- 
derson V.  KInley,  90  Iowa,  554. 

Kentucky:  Bank  of  America  v. 
McNeil,  10  Bush,  54;  Pittsburgh, 
Cincinnati  &  St.  L.  R.  Co.  v.  Wool- 
ley,  12  Bush,  451;  Connecticut  Mu- 
tual Life  Ins.  Co.  v.  Scott,  5  Ky. 
Law  Rep.  639;  Trapp  v.  Fidelity 
Nat.  Bank,  101  Ky.  485;  Citizens' 
Savings  Bank  v.  Walden,  21  Ky. 
Law  Rep.  739,  52  S.  W.  953;  Grant 
County  Deposit  Bank  v.  Points,  22 
Ky.  Law  Rep.  105. 

Louisiana:-  Pontchartrain  R.  Co. 
V.  Heirne,  2  La.  Ann.  129;  Factors' 
&  Traders'  Ins.  Co.  v.  Marine  Dry 
Dock  &  Shipyard  Co.,  31  La.  Ann. 
149;  Union  Nat.  Bank  v.  Manhat- 
tan Life  Ins.  Co.,  52  La.  Ann.  36. 

Maine:  Fairfield  Savings  Bank 
V.  Chase,  72  Me.  226,  39  Am.  Rep. 
319. 

Maryland:  Boyd  v.  Chesapeake 
&  Ohio  Canal  Co.,  17  Md.  195,  79 
Am.  Dec.  646;  Hoffman  Steam  Coal 
Co.  V.  Cumberland  Coal  &  Iron  Co., 
16  Md.  456,  77  Am.  Dec.  311. 

Massachusetts:  Atlantic  Cotton 
Mills  V.  Indian  Orchard  Mills,  147 
Mass.  268,  9  Am.  St.  Rep.  698;  Na- 
tional Security  Bank  v.  Cushman, 
121  Mass.  490;  Fall  River  Union 
Bank  v.  Sturtevant,  12  Cush.  372; 
Loring  v.  Brodie.  134  Mass.  453. 


Michigan:  Detroit  Motor  Co.  v. 
Third  Nat.  Bank,  111  Mich.  407. 

Missouri:  City  Bank  of  Colum- 
.bus  v.  Phillips,  22  Mo.  85;  Mechan- 
ics' Bank  v.  Schaumburg,  38  Mo. 
228;  Moore  v.  Atlantic  Mutual  Ins. 
Co.,  56  Mo.  343;  Clerks'  Savings 
Bank  v.  Thomas,  2  Mo.  App.  367; 
Central  Nat.  Bank  v.  Levin,  6  Mo. 
App.  543;  Carroll  v.  People's  Ry. 
Co.,  14  Mo.  App.  490;  Steam  Stone- 
cutter Co.  V.  Myers,  64  Mo.  App. 
527;  George  v.  Wabash  Western 
Ry.  Co.,  40  Mo.  App.  433. 

New  Hampshire:  Campbell  v. 
Merchants'  &  Farmers'  Mutual  Fire 
Ins.  Co.,  37  N.  H.  35;  Marshall  v. 
Columbian  Mutual  Fire  Ins.  Co.,  27 
N.  H.  157. 

New  Jersey:  Trenton  Banking 
Co.  V.  Woodruff,  2  N.  J.  Eq.  117; 
Gaston  v.  American  Exchange  Nat. 
Bank,  29  N.  J.  Eq.  98;  Combs  v. 
Shrewsbury  Mutual  Fire  Ins.  Co., 
34  N.  J.  Eq.  403 ;  Willard  v.  Denise, 
50  N.  J.  Eq.  482,  35  Am.  St.  Rep. 
788;  Ransom  v.  BrinkerhofE,  56  N. 
J.  Eq.  149. 

New  Mexico:  United  States  v. 
San  Pedro  &  Canon  Del  Agua  Co., 
4  N.  M.  405. 

New  York:  Bank  of  United 
States  V.  Davis,  2  Hill,  451;  Holden 
V.  New  York  &  Erie  Bank,  72  N.  Y. 
286;  New  Hope  &  Delaware  Bridge 
Co.  V.  Phenix  Bank,  3  N.  Y.  156; 
Cragie  v.  Hadley,  99  N.  Y.  131;  Bg- 
gleston  V.  Columbia  Turnpike  Road 
Co.,  82  N.  Y.  278;  Van  Leuvan  v. 
First  Nat.  Bank  of  Kingston,  6 
Lans.  373;  Cumberland  Coal  &  Iron 
Co.  V.  Sherman,  30  Barb.  553;  Get- 
man  V.  Second  Nat.  Bank  of  Os- 
wego, 23  Hun,  498. 

North  Carolina:  FoUette  v.  Mu- 
tual Accident  Ass'n,  110  N.  C.  377. 

Ohio:  Conant  v.  Reed,  1  Ohio 
St.  298;  Alt  v.  Weber,  20  Wkly. 
Law  Bui.  467. 

Oregon:  Farmers'  Bank  v.  Ba- 
ling, 33  Or.  394. 

Pennsylvania:  Bank  of  Pitta- 
burgh  v.  Whitehead,  10  Watts,  397, 
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ter  which  is  not  within  the  scope  of  his  authority,  is  not  notice 
to  the  corporation.^'^  "This  is  clear,"  it  was  said  in  a  New 
York  case,  "from  the  ground  and  reason  upon  which  the  doc- 

36  Am.  Dec.  186;  Harrisburg  Bank  land,  79  Wis.  414,  24  Am.  St.  Rep. 

V.  Tyler,  3  Watts  &  S.  373;  Boggs  722. 

V.  Lancaster  Bank,  7  Watts  &  S.  2"  England:     Powles  v.  Page,  3 

331;   People's  Ins.  Co.  v.  Spencer,  C.  B.  16. 

53  Pa.  St.  353;  Patterson  v.  Pitts-  United  States:    Waynesville  Nat. 

burg  &  Connellsville  R.  Co.,  76  Pa.  Bank  v.  Irons,  8  Fed.  1;  McComb  v. 

St.  389,  18  Am.  Rep.  412.  Chicago,  St.  Louis  &  N.  O.  R.  Co., 

Rhode  Island:     In  re  Sweet,  20  19  Blatchf.  69,  7  Fed.  426;  Holm  v. 

R   I   557.  Atlas  Nat.  Bank,  28  C.  C.  A.  297,  84 

South  Carolina:     Union  Bank  v,  Fed.  119;  In  re  Dunn,  53  Fed.  341; 

Wando  Mining  &  Mfg.  Co.,  17  S.  C.  Hatch  v.  Ferguson,  29  U.  S.  App. 

339;     American     Freehold     Land  540,  14  C.  C.  A.  41,  66  Fed.  668; 

Mortgage   Co.   v.  Felder,   44  S.   C.  Hadden  v.  Dooley,  34  C.  C.  A.  338, 

47g  92  Fed.  274,  reversing  Hadden  v. 

South  Dakota:     Huron  Printing  Natchaug   Silk    Co.    84    Fed.    80; 

&  Bindery  Co.  v.  Kittleson,  4  S.  D.  ^/^^S  v    Continental  Ins.  Co     141 

g20                        '  U.  S.  638;  American  Surety  Co.  v. 

Tennessee:      Union      Bank      v.  -^^rJ^^o^J^o.^'R^iJ^^"  T.ar,ir  «f  m„ 

n„™„v,„ii    A  TT.,™«i.    00,1 .  A/i„„,.o  TT  Alabama:     Reid  v.  Bank  of  Mo- 

Sn?=^^  wUAT^;lv1n»rrLT'  fcile,  70  Ala.  199;   Frankel  v.  Hud- 

f=.n;i   R    pf '/^^  wt    f  K  son  82  Ala.  158,  60  Am.  Rep.  736. 

«^i     ?f    Am     ill:  ^.nfi."'RLS    nf  Colorado:    Franklin  Mining  Co. v. 

^n^/^    S;.=Sf^„    ^n'ri     9ifi  O'Brien,  22  Colo.  129,  55  Am.  St. 

Rome    V.  Haselton,   16   Lea,   21b;  t>       •.•.i 

Merchants'    &    Planters'  Bank    v.       X?' 't.i„.,t.     ■i;i„„„„,„.     o     rm-: 

Penland,  101  Tenn.  445;   Heinz  v.  ,^^°^^T^i''lKZZ^Prnt   ^li 

Fourth  Nat.  Bank  of  Chattanooga  ^f  f„^?,"^,  \^^^^rlrJ  wi^^^^.tt 

(Tenn.   Ch.  App.)    48   S.   W.   133;  ^r^^t^-,?XlT-Fr,f'i.,^?^l^ZZ- 

Tirj„„i«„,    „     ■aZ.^^i^r.^    !,.„„    n„  Dart,  26  Conn.  376     Piatt  v.  Bir- 

^r^i^h    Ann  W9^  w   fiQS  mingham  Axle  Co.,  41  Conn.  255. 

(Tenn.  Ch.  App  )  42  S  W   698.  Georgia:      Camp     v.     Southern 

Texas:     Smith  v^  J.  W  Wilson  &  Banking  &  Trust  Co.,  97  Ga.  582. 

Boatman  Savings  Bank,  1  Tex.  Civ.  minois:     Seaverns  v.  Presbyte- 

■^PP-  115.  rian  Hospital,  173  111.  414,  64  Am. 

Utah:     Argentine  Mining  Co.  v.  g^  Rep.  125. 

Benedict,  18  Utah,  183.  Iowa:     Keenan  v.  Dubuque  Mu- 

Vermont:   Porter  v.  Bank  of  Rut-  tual  Fire  Ins.   Co.,  13   Iowa,  375; 

land,  19  Vt.  410;  Hart  v.  Farmers'  McDonald  Mfg.  Co.  v.  Thomas,  53 

&   Mechanics'    Bank,    33    Vt.    252;  Iowa,  558. 

Smith  V.  South  Royalton  Bank,  32  Kansas:    Wickersham  v.  Chicago 

Vt.  341,  76  Am.  Dec.  179;  Brink  v.  zinc  Co.,  18  Kan.  481,  26  Am.  Rep. 

Merchants'  &  Mechanics'  Ins.  Co.,  784;    Hart    Pioneer    Nurseries   v. 

49  Vt.  442.  Coryell,  8  Kan.  App.  496. 

Wisconsin:     Mihills  Mfg.  Co.  v.  Kentucky:     Taylor  v.   Bank  of 

Camp,  49  Wis.  130;  Beal  v.  Park  Kentucky,  2  J.  J.  Marsh.  564. 

Fire  Ins.  Co.,  16  Wis.  241;  May- v.  Louisiana:  Louisiana  State  Bank 

Buckeye  Mutual  Ins.  Co.,  25  Wis.  v.  Senecal,  13  La.  525;  Mercier  v. 

291;  Bass  v.  Chicago  &  Northwest-  Canonge,  8  La.  Ann.  37. 

crn  Ry.  Co.,  42  Wis.  654,  24  Am.  Maine:     Fairfield  Savings  Bank 

Rep.   437;   Walker  v.  Grand  Rap-  v.  Chase,  72  Me.  226,  39  Am.  Rep. 

ids  Flouring  Mill  Co.,  70  Wis.  92;  319. 

Johnson  v.  First  Nat.  Bank  of  Ash-  Maryland:    United    States    Ins. 
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trine  of  notice  to  the  principal  through  the  agent  rests.  The 
principal  is  chargeable  with  this  knowledge  for  the  reason  that 
the  agent  is  substituted  in  his  place,  and  represents  him  in  the 
particular  transaction;  and  as  this  relation,  strictly  speaking, 


Co.  V.  Shriver,  3  Md.  Ch.  381;  Win- 
chester V.  Baltimore  &  Susquehan- 
na R.  Co.,  4  Md.  231;  General  Ins. 
Co.  V.  United  States  Ins.  Co.,  10 
Md.  517,  69  Am.  Dec.  174;  Brown 
V.  Bankers'  &  Brokers'  Telegraph 
Co.,  30  Md.  39;  Gemmell  v.  Davis, 
75  Md.  546,  32  Am.  St.  Rep.  412. 

Massachusetts:  Housatonic  Bank 
V.  Martin,  1  Mete.  308;  National 
Security  Bank  v.  Cushman,  121 
Mass.  490;  Innerarity  v.  Merchants' 
Nat.  Bank,  139  Mass.  332,  52  Am. 
Rep.  710. 

Michigan:  Great  Western  Rail- 
way of  Canada  v.  Wheeler,  20  Mich. 
419;  Stevenson  v.  Bay  City,  26 
Mich.  44. 

Minnesota:  Dorr  v.  Life  Insur- 
ance Clearing  Co.,  71  Minn.  38,  70 
Am.  St.  Rep.  309;  Fort  Dearborn 
Nat.  Bank  of  Chicago  v.  Seymour, 
71  Minn.  81. 

Mississippi:  Goodloe  v.  Godley, 
13  Smedes  &  M.  233,  51  Am.  Dec. 
159. 

Missouri:  Mechanics'  Bank  v. 
Schaumhurg,  38  Mo.  228;  Johnston 
V.  Shortridge,  93  Mo.  227;  Mer- 
chants' Nat.  Bank  of  Kansas  City 
V.  Lovitt,  114  Mo.  519,  35  Am.  St. 
Rep.  770;  Kearney  Bank  v.  Fro- 
man,  129  Mo.  427,  50  Am.  St.  Rep. 
456. 

Montana:  Helena  Nat.  Bank  v. 
Rocky  Mountain  Telegraph  Co.,  20 
Mont.  379,  63  Am.  St.  Rep.  628. 

Nebraska:  State  Bank  of  O'Neill 
V.  Mathews,  45  Neb.  659,  50  Am. 
St.  Rep.  565;  Koehler  v.  Dodge,  31 
Neb.  328,  28  Am.  St.  Rep.  518. 

New  Jersey:  Stratton  v.  Allen, 
16  N.  J.  Eq.  229;  First  Nat.  Bank  of 
Hightstown  v.  Christopher,  40  N. 
J.  Law,  435,  29  Am.  Rep.  262;  Wil- 
lard  V.  Denise,  50  N.  J.  Eq.  482,  35 
Am.  St.  Rep.  788;  Canda  Mfg.  Co. 
V.  Inhabitants  of  Woodbridge 
Township,  58  N.  J.  Law,  134;  Gra- 
ham V.  Orange  County  Nat.  Bank, 
59  N.  J.  Law,  225. 


New  Mexico:  Wells,  Fargo  & 
Co.'s  Express  v.  Walker,  9  N.  M. 
456. 

New  York:  Bank  of  United 
States  V.  Davis,  2  Hill,  451;  Na- 
tional Bank  v.  Norton,  1  Hill,  572; 
City  of  New  York  v.  Tenth  Nat. 
Bank,  111  N.  Y.  446;  Casco  Nat 
Bank  v.  Clark,  139  N.  Y.  307,  36 
Am.  St.  Rep.  705;  Merchants'  Nat. 
Bank  v.  Clark,  139  N.  Y.  314,  36 
Am.  St.  Rep.  710;  Constant  v. 
Rochester  University,  111  N.  Y.  604, 
7  Am.  St.  Rep.  769;  Miller  v.  Illi- 
nois Central  R.  Co.,  24  Barb.  312. 

North  Dakota:  Red  River  Val- 
ley Land  &  Investment  Co.  v. 
Smith,  7  N.  D.  236. 

Ohio:  Alt  v.  Weber,  20  Wkly. 
Law  Bui.  467. 

Pennsylvania:  Custer  v.  Tomp- 
kins County  Bank,  9  Pa.  St.  27; 
Wilson  V.  McCuUough,  23  Pa.  St. 
440,  62  Am.  Dec.  347;  Inland  In- 
surance &  Deposit  Co.  V.  Stauffer, 
33  Pa.  St.  397 ;  Houseman  v.  Girard 
Mutual  Building  &  Loan  Ass'n,  81 
Pa.  St.  256;  Bard  v.  Penn  Mutual 
Fire  Ins.  Co.,  153  Pa.  St.  257,  34 
Am.  St.  Rep.  704. 

South  Carolina:  Knobelock  v. 
Germania  Savings  Bank,  50  S.  C. 
259. 

South  Dakota:  National  Bank 
of  Commerce  of  Pierre  v.  Feeney,  9 
S.  D.  550. 

Tennessee:  Lambreth  v.  Clarke, 
10  Heisk.  32;  Memphis  Nat.  Bank 
V.  Sneed,  97  Tenn.  120,  56  Am.  St. 
Rep.  788. 

Texas:  Texas  Banking  &  Insur- 
ance Co.  V.  Hutchins,  53  Tex.  61, 
37  Am.  Rep.  750;  Taylor  v.  Calla- 
way, 7  Tex.  Civ.  App.  461;  Mathis 
V.  Pridham,  1  Tex.  Civ.  App.  58. 

Utah:  Victor  Gold  &  Silver  Min- 
ing Co.  V.  National  Bank  of  Re- 
public, 15  Utah,  391. 

Virginia:  Bank  of  Virginia  v. 
Craig,  6  Leigh,  399. 

Washington:     Washington    Nat. 
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exists  only  while  the  agent  is  acting  in  the  business  thus  dele- 
gated to  him,  it  is  proper  to  limit  it  to  such  occasions."*^® 

If. a  corporation  ratifies  an  unauthorized  contract  or  other 
transaction  by  an  officer,  it  is  chargeable  with  his  knowledge 
of  fraud,  illegality,  or  other  facts  in  the  transaction.*'''^ 

Applications  of  these  rules. — These  general  rules  apply,  of 
course,  in  a  great  variety  of  cases, — in  fact,  in  any  case  in 
which  the  question  whether  a  corporation  had  notice  of  a  par- 
ticular fact  is  material.  They  apply,  for  example,  where  the 
knowledge  of  officers  or  agents  of  a  corporation  is  relied  upon 
as  notice  to  the  corporation  for  the  purpose  of  showing  that 
it  is  not  a  bona  fide  purchaser  or  pledgee  of  a  negotiable  bill 
or  note,  or  certificate  of  stock,  etc.,  when  there  are  facts  affect- 
ing the  consideration  or  title;*'®  or  a  bona  fide  purchaser  or 


Bank  v.  -Pierce,   6  Wash.  491,  36 
Am.  St.  Rep.  174. 

Wisconsin:  Congar  v.  Chicago  & 
Northwestern  Ry.  Co.,  24  Wis.  157, 
1  Am.  Rep.  164. 

278  Bank  of  United  States  v.  Da- 
vis, 2  Hill  (N,  Y.)  451. 

277  Singleton  v.  Bank  of  Monti- 
cello,  113  Ga.  527. 

The  knowledge  of  the  president 
of  a  bank  that  certain  stock  is  not 
fully  paid  up  is  imputable  to  the 
bank,  where  he,  acting  for  it,  ac- 
cepts a  transfer  of  the  stock,  and 
it  retains  the  same.  Pouche  v. 
Merchants'  Nat.  Bank  of  Rome,  110 
Ga.  827. 

A  bank,  by  bringing  an  action 
upon  a  contract  of  loan  made  by 
an  oflBcer  without  authority,  rati- 
fies the  contract,  and  is  chargeable 
with  knowledge  possessed  by  the 
officer  that  the  loan  was  in  further- 
ance of  an  illegal  purpose.  Single- 
ton V.  Bank  of  Monticello,  113  Ga. 
527. 

218  Porter  v.  Bank  of  Rutland,  19 
Vt.  410;  Loring  v.  Brodie,  134 
Mass.  453;  Farmers'  &  Citizens' 
Bank  V.  Payne,  25  Conn.  444,  68 
Am.  Dec.  362;  Merchants'  Nat. 
Bank  of  Kansas  City  v.  Lovitt,  114 
Mo.  519,  35  Am.  St.  Rep.  770;  Gas- 
ton V.  American  Exchange  Bank, 


29  N.  J.  Eq.  98;  Harrisburg  Bank 
V.  Tyler,  3  Watts  &  S.  (Pa.)  373; 
Memphis  Nat.  Bank  v.  Sneed,  97 
Tenn.  120,  56  Am.  St.  Rep.  788; 
Fouche  V.  Merchants'  Nat.  Bank  of 
Rome,  110  Ga.  827. 

Notice  to  the  cashier  of  a  bank 
that  a  note  discounted  by  the  bank 
was  obtained  by  fraud  is  notice  to 
the  bank.  Citizens'  Savings  Bank 
V.  Walden,  21  Ky.  Law  Rep.  739. 

But  the  fact  that  the  president 
of  a  corporation  for  which  a  bank 
discounted  notes  in  the  usual 
course  of  business  was  also  vice 
president  of  the  bank,  and  that  the 
secretary  of  the  corporation,  who 
represented  it  in  the  transaction, 
was  also  a  director  of  the  bank, 
does  not  charge  the  bank  with  no- 
tice of  a  secret  infirmity  in  the 
notes,  where  neither  of  these  offi- 
cers represented  the  bank  in  the 
transaction.  Holm  v.  Atlas  Nat. 
Bank,  28  C.  C.  A.  297,  84  Fed.  119. 

A  bank  is  not  affected  by  notice 
given  to  one  of  its  messengers  by 
a  member  of  a  former  partnership, 
to  whom  a  draft  on  which  the  part- 
nership is  liable,  and  which  has 
been  renewed,  is  presented,  that 
the  partnership  has  been  dissolved, 
and  that  the  other  partner  is  liable 
for  Its  debts,  where  the  agency  of 
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mortgagee  of  land,  or  purchaser,  mortgagee,  or  pledgee  of  goods, 
when  there  is  an  unrecorded  deed,  lease,  or  mortgage,  or  other 
equities  in  favor  of  a  third  person.^^® 

These  rules  also  apply  when  it  is  sought  to  charge  a  corpora- 
ration  with  an  officer's  knowledge  that  a  particular  transac- 
tion was  in  fraud  of  third  persons;^***  where  it  is  sought  to 
charge  a  corporation  with  an  officer's  knowledge  of  the  in- 
solvency or  bankruptcy  of  a  person  from  whom  it  has  received 
a  payment  or  a  conveyance  of  property  ;^*^  or  to  charge  it  with 
an  officer's  knowledge  that  a  loan  was  made  by  it  in  furtherance 
of  an  illegal  purpose  ;^*^  when  it  is  sought  to  charge  a  corpor 
ration  with  notice  of  an  unregistered  transfer  or  pledge  of  its 
stock,  because  of  an  officer's  knowledge  thereof,  for  the  pur- 
pose of  defeating  its  claim  of  a  lien  on  the  stock  for  a  debt  of 
the  person  appearing  on  the  books  as  owner,  or  for  the  purpose 
of  holding  it  liable  for  recognizing  a  subsequent  transfer  by 
him,  or  for  dividends,  etc.  f^^  where  the  knowledge  of  an  offi- 
cer of  a  bank  as  to  the  residence  of  an  indorser  of  paper  which 
it  holds  for  collection  is  sought  to  be  imputed  to  the  bank  to 
defeat  its  excuse,  on  the  ground  of  ignorance  in  the  matter, 
for  failure  to  give  the  indorser  notice  of  nonpayment.^^* 

the  messenger  is  confined  to  mere  ual  benefit  from  a  bank  of  ■which 

collections.     Camp     v.     Southern  he  was  vice-president  and  general 

Banking  &  Trust  Co.,  97  Ga.  582.  manager,  with  the  knowledge  and 

''9  Wilson  V.  McCullough,  23  Pa.  connivance  of  the  other  officers  of 
St.   440,   62  Am.   Dec.   347;    Farrel  the  bank,  it  was  held  that  the  bank 
Foundry   v.    Dart,    26    Conn.    376;  could  not  hold  the  other  corpora- 
Walker  V.  Grand  Rapids  Flouring  tion  liable.    Trapp  v.  Fidelity  Nat. 
Mill  Co.,  70  Wis.  92;   Wickersham  Bank,  101  Ky.  485. 
v.  Chicago  Zinc  Co.,  18  Kan.  481,  2G  asi  Getman  v.  Second  Nat.  Bank 
Am.  Rep.  784;   Johnston  v.  Short-  of  Oswego,  23  Hun  (N.  Y.)  498. 
ridge,  93  Mo.  227;  Frenkel  v.  Hud-  2S2  Singleton  v.   Bank  of  Monti- 
son,  82  Ala.  158,  60  Am.  Rep.  736;  cello,  113  Ga.  527. 
Innerarity     v.      Merchants'     Nat.  2S3  Guarantee  Co.  of  North  Amer- 
Bank,  139  Mass.  332,  52  Am.  Rep.  ica  v.  East  Rome  Town  Co.,  96  Ga. 
710;    General    Ins.    Co.    v.    United  511,  51  Am.  St.  Rep.  150;   Dorr  v. 
States  Ins.  Co.,  10  Md.  517,  69  Am.  Life    Insurance    Clearing    Co.,    71 
Dec.  174.  Minn.    38,    70    Am.    St.   Rep.   309; 

2*0  Brobston  v.  Penniman,  97  Ga.  Gemmell  v.  Davis,  75  Md.  546,  32 

527.    And  see  post,  §  723(e).  Am.  St.  Rep.  412.    And  see  ante,  §§ 

Where  the  president  of  a  corpo-  525(c)(3),  576,  577,  587,  597. 

ration  obtained  money  in  the  name  2S4  Goodloe  v.  Godley,  13  Smedes 

of  the  corporation  for  his  Individ-  &  M.  (Miss.)  233,  51  Am.  Dec.  159. 
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They  also  apply  where  it  is  sought  to  charge  a  corporation 
with  an  officer's  knowledge  of  the  untrustworthiness  of  a  subor- 
dinate officer  or  agent,  for  the  purpose  of  establishing  negli- 
gence;**® where  it  is  sought  to  charge  a  corporation  with  no- 
tice of  defects  in  its  works,  etc.,  for  the  purpose  of  establish- 
ing negligence;**^  or,  according  to  the  better  opinion,  where 
it  is  sought  to  impute  to  a  corporation  an  officer's  or  agent's 
knowledge  of  another  officer's  or  employe's  dishonesty,  or  other 
facts  which  should  have  been  communicated  to  a  surety,  and 
the  failure  to  communicate  which  is  relied  upon  by  the  surety 
as  a  release.*®' 

And  they  apply,  as  we  have  seen,  where  knowledge  and 
acquiescence  on  the  part  of  a  corporation  is  relied  upon  as  a ' 
i-atification  of  an  unauthorized  contract  or  act  by  an  officer, 
or  as  the  basis  of  an  estoppel  to  deny  the  officer's  authority.*** 

§  721.    Notice  to  or  knowledge  of  directors. 

Since  the  directors  of  a  corporation  collectively  represent 
the  corporation,  and  have  general  supervision  and  control  over 
its  affairs,  a  corporation  clearly  has  notice  of  facts  when  knowl- 
edge thereof  is  communicated  by  one  of  them  to  the  others,  or 

286  Merchants'  Nat.  Bank  of  Sa-  his  employment, .  and  where  it  is 

vannah  v.  Guilmartin,  93  Ga.  503,  his  duty  to  report  it  to  the  com- 

44  Am.  St.  Rep.  182.  pany   or  his  superiors,   is   notice 

i'se  Nashville  &  Chattanooga  R.  thereof  to  the  company,  although 

Co.  v.  Elliott,  1  Cold.  (Tenn.)  611,  he  fails  to  report  it.    City  of  Den- 

78  Am.  Dec.  506;   Quincy  Coal  Co.  ver  v.  Sherret,  31  C.  C.  A.  499,  88 

V.  Hood,   77  111.   68;    Brookville  &  Fed.  226. 

Connersville      Turnpike      Co.      v.  .„,  o.  •  j.         i^n.    ,       o    -^t--, 

Pumphrey,  59  Ind.  78;  Eggleston  v.  j^,^  ^Co     95  Alll62'%6  Am^'lt" 

Columbia  Turnpike  Road  Co.,   82  S^;f '  ,Vn.' ^Lt;!,;*    V^' i      1^    i!.  * 

N.  Y.  278;  George  y.  Wabash  West-  g^P;  ^10;  Charlotte  Columbia  &  A. 

ern  Ry.  Co.,  40  Mo.  App.  433;  Pat-  ^-  <^°-  ^-  ^°^'  \^.  ^„^' ^f^^.' /^  Am. 

terson  V.  Pittsburg  &  Connellsville  ^fP„  *??=   v   r±'  *  «!^m^v  ^,11' 

R.  Co.,  76  Pa.  St.  389,  18  Am.  Rep.  fl^^i"^  ^°-  v.  Barnes,  64  N.  Y.  385, 

412;  Bass  v.  Chicago  &  Northwest-  ''^  ■*™-  "®P-  *'^^- 

ern  Ry.  Co.,  42  Wis.  654,  24  Am.  Compare,  however,  Pittsburg,  Ft. 

Rep.  437;    Johnson  v.  First  Nat.  Wayne  &  C.  Ry.  Co.  v.  Schaeffer, 

Bank  of  Ashland,  79  Wis.  414,  24  59  Pa.  St.  356;  Taylor  v.  Bank  of 

Am.  St.  Rep.  722.  Kentucky,   2   J.   J.   Marsh.    (Ky.) 

The  discovery  of  a  defect  in  an  565;  McShane  v.  Howard  Bank,  73 

electric  light  pole  by  an  employe  of  Md.  135. 

the  company,  while  in  the  line  of  28s  Ante,  §  717. 
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by  a  third  person,  or  knowledge  is  otherwise  possessed  by  them, 
at  a  meeting  of  the  board.***  Notice  to  the  directors  of  a 
corporation  with  respect  to  matters  which  are  within  their 
general  powers  as  the  governing  body  is  none  the  less  notice 
to  the  corporation  because  the  directors  have  appointed  a  com- 
mittee or  a  particular  officer  to  act  in  such  matters.**" 

Whether  or  not  a  corporation  is  chargeable  with  notice  of 
facts  as  to  which  individual  directors  have  knowledge  is  not 
clear,  and  the  decisions  on  the  question  are  conflicting.  By 
the  weight  of  authority,  however,  since  the  directors  do  not 
individually  represent  the  corporation,  and  have  no  power  to 
bind  it,  except  collectively  and  as  a  board,  notice  of  facts  cas- 
ually acquired  by  individual  directors,  when  they  do  not  com- 
municate their  knowledge  to  the  other  directors  or  officers,  and 
do  not  act  officially  in  the  matter,  is  not  notice  to  the  corpora- 
tion.*®^    Thus,  knowledge  of  a  director  of  a  bank  of  facts 


2S9  Bank  of  Pittsburgh  v.  White- 
head, 10  Watts  (Pa.)  397,  36  Afa. 
Dec.  186;  Farmers'  &  Citizens' 
Bank  v.  Payne,  25  Conn.  444,  68 
Am.  Dec.  362;  Union  Bank  v. 
Campbell,  4  Humph.  (Tenn.)  394; 
Fulton  Bank  v.  New  York  &  Sharon 
Canal  Co.,  4  Paige  (N.  Y.)  127; 
City  Bank  of  Columbus  v.  Phillips, 
22  Mo.  85,  64  Am.  Dec.  254;  Toll 
Bridge  Co.  v.  Betsworth,  30  Conn. 
380. 

200  Bank  of  Pittsburgh  v.  White- 
head, 10  Watts  (Pa.)  397,  36  Am. 
Dec.  186. 

29ipowles  V.  Page,  3  C.  B.  16; 
Fulton  Bank  v.  New  York  &  Sharon 
Canal  Co.,  4  Paige  (N.  Y.)  127;  Na- 
tional Bank  v.  Norton,  1  Hill  (N. 
Y.)  572;  Bank  of  United  States  v. 
Davis,  2  Hill  (N.  Y.)  451;  West- 
field  Bank  v.  Cornen,  37  N.  Y.  320, 
93  Am.  Dec.  573;  City  of  New  York 
v.  Tenth  Nat.  Bank,  111  N.  Y.  446; 
Casco  Nat.  Bank  v.  Clark,  139  N. 
Y.  307,  36  Am.  St.  Rep.  705;  At- 
lantic State  Bank  v.  Savery,  18 
Hun,  36,  82  N.  Y.  291;  Louisiana 
State  Bank  v.  Senecal,  13  La.  525; 
Mercier  v.  Cononge,  8  La.  Ann.  37 ; 
First  Nat.  Bank  of  Hightstown  v. 


Christopher,  40  N.  J.  Law,  435,  29 
Am.  Rep.  2€2;  Buttrick  v.  Nashua 
&  Lowell  R.  Co.,  62  N.  H.  413,  13 
Am.  St.  Rep.  578;  Farmers'  &  Citi- 
zens' Bank  v.  Payne,  25  Conn.  444, 
68  Am.  Dec.  362;  Farrel  Foundry 
V.  Dart,  26  Conn.  376;  New  Haven, 
Middletown  &  W.  R.  Co.  v.  Town  of 
Chatham,  42  Conn.  465;  Bard  v. 
Penn  Mutual  Fire  Ins.  Co.,  153  Pa. 
St.  257,  34  Am.  St.  Rep.  704;  In- 
nerarity  v.  Merchants'  Nat.  Bank, 
139  Mass.  332,  52  Am.  Rep.  710; 
Sawyer  v.  Pawners'  Bank,  6  Allen 
(Mass.)  207;  Murphy  v.  Gumaer, 
12  Colo.  App.  472;  Lucas  v.  Bank 
of  Darien,  2  Stew.  (Ala.)  280; 
Fairfield  Savings  Bank  v.  Chase, 
72  Me.  226,  39  Am.  Rep.  319;  Win- 
chester V.  Baltimore  &  Susque- 
hanna R.  Co.,  4  Md.  231;  General 
Ins.  Co.  V.  United  States  Ins.  Co., 
10  Md.  517,  69  Am.  Dec.  174;  Unit 
ed  States  Ins.  Co.  v.  Shriver,  3  Md. 
Ch.  381;  Shaw  v.  Clark,  49  Mich. 
384,  43  Am.  Rep.  474;  Jones  v. 
Planters'  Bank,  9  Heisk.  (Tenn.) 
455;  Buffalo  County  Nat.  Bank  v. 
Sharpe,  40  Neb.  123;  Edwards  v. 
Carson  Water  Co.,  21  Nev.  469. 
Compare  Pittsburgh,  Cincinnati  & 
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affecting  bills  of  exchange  discounted  by  the  bank  is  not  notice 
to  the  bank,  where  he  is  not  acting  for  the  bank  when  he  ac- 
quires such  knowledge,  and  is  not  present  at  the  directors' 
meeting  when  the  bills  are  discounted,  and  does  not  communi- 
cate his  knowledge  to  any  other  director  or  officer  of  the  bank.^®^ 
And  knowledge  of  a  defective  deed  acquired  by  a  director  while 
examining  the  records  on  his  own  behalf  merely,  and  not  of- 
ficially, is  not  notice  to  the  corporation,  where  he  does  not  com- 
municate his  knowledge  to  the  board  of  directors  or  other  offi- 
cers.^^* 

It  has  been  held,  however,  that  where  notice  is  given  to  a 
director  of  a  corporation  officially,  for  the  purpose  of  its  being 
commimicated  to  the  board,  it  is  notice  to  the  corporation, 
whether  it  is  communicated  to  the  board  or  not.^**  And  by 
the  weight  of  authority,  knowledge  possessed  by  a  director, 
who  is  present  and  acting  at  a  meeting  of  the  board,  whenso- 
ever or  howsoever  it  may  have  been  acquired,  is  notice  to  the 
corporation,  whether  he  communicates  his  knowledge  to  the 
board  or  not,  for  in  such  a  case  he  has  the  knowledge  while 
acting  officially,  and  it  is  his  duty  to  communicate  it.^^^ 

jSTotice  to  or  knowledge  possessed  by  an  individual  director 
is  certainly  notice  to  the  corporation  when  it  relates  to  a  mat- 

St.  L.  R.  Co.  V.  Woolley,  12  Bush  St.  L.  R.  Co.  v.  Woolley,  12  Bush 

(Ky.)  451.  (Ky.)  451. 

And  see  the  note  on  this  subject  295  Union   Bank   v.   Campbell,    4 

in  6  South.  Law  Rev.  (N.  S.)  45.  Humph.   (Tenn.)   394;   Toll  Bridge 

292  Farmers'  &  Citizens'  Bank  v.  Co.  v.  Betsworth,  30  Conn.  380 ; 
Payne,  25  Conn.  444,  68  Am.  Dec.  Bank  of  United  States  v.  Davis,  2 
362,  and  other  cases  in  note  278,  Hill  (N.  Y.)  451;  North  River 
supra.  Bank   v.   Aymar,    3    Hill    (N.   Y.) 

293  Farrel  Foundry  v.  Dart,  26  262;  National  Security  Bank  v. 
Conn.  376.  And  see  note  279,  su-  Cushman,  121  Mass.  490;  Clerks' 
pra.                           •  Savings  Bank  v.   Thomas,   2  Mo. 

29*  United    States    Ins.    Co.    v.  App.  367;  City  Bank  of  Columbus 

Shriver,   3   Md.   Ch.   381;    General  v.  Phillips,  22  Mo.  85,  64  Am.  Dec. 

Ins.  Co.  V.  United  States  Ins.  Co.,  254;   Pittsburgh,  Cincinnati  &  St. 

10  Md.  517,  69  Am.  Dec.  174;  Boyd  L.  R.  Co.  v.  Woolley,  12  Bush  (Ky.) 

V.  Chesapeake  &  Ohio  Canal  Co.,  17  451.    Compare,  however,  Custer  v. 

Md.  195,  79  Am.  Dec.  646;  Bank  of  Tompkins  County  Bank,  9  Pa.  St. 

United  States  v.  Davis,  2  Hill  (N.  27;  Terrell  v.  Branch  Bank  at  Mo- 

Y.)   451;  Pittsburgh,  Cincinnati  &  bile,  12  Ala.  502. 
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ter  as  to  which  he  is  acting  as  its  authorized  agent.^*®  This, 
however,  is  not  merely  because  he  is  a  director,  but  because 
of  his  agency. 

The  effect  of  personal  adverse  interest  of  a  director  possess- 
ing knowledge  is  shown  in  a  subsequent  section.^*^ 

S  722.    Time  of  acquiring  or  possessing  knowledge. 

In  some  of  the  cases  it  has  been  held  that  notice  to  or  knowl- 
edge acquired  by  an  officer  or  agent  of  a  corporation  before  he 
becomes  such  is  not  notice  to  the  corporation  after  he  becomes- 
s.uchj  or,  in  other  words,  that  he  must  acquire  the  knowledge 
while  the  relation  exists.^®*  This,  however,  is  contrary  to  the 
weight  of  authority.  According  to  the  better  opinion  and  the 
decided  weight  of  authority,  any  knowledge  possessed  by  an  offi- 
cer of  a  corporation  as  to  matters  within  the  scope  of  his  author- 
ity, while  he  occupies  such  relation,  is  notice  to  the  corporation,, 
whensoever  it  may  have  been  acquired.^®®  "The  existence  of 
knowledge  in  an  agent,  when  acting  for  his  principal,  is  notice 
to  the  principal,  however  that  knowledge  may  have  been  ac- 
quired.''^"" 

This  does  not  apply,  of  course,  where  an  express  or  formal 
notice  is  necessary  to  charge  the  corporation.  And  a  corpora- 
tion is  not  chargeable  with  notice  because  of  knowledge  ac- 
quired by  a  managing  officer  or  agent  before  he  became  such,, 

206  Dr.  Jaeger's  Sanitary  Woollen  Humph.  (Tenn.)  394;  Tagg  v.  Ten- 
System  Co.  V.  Walker,  77  Law  T.  nessee  Nat.  Bank,  9  Helsk.  (Tenn.) 
(N.  S.)  180;  Farmers'  &  Citizens'  479;  Bridgeport  Bank  v.  New  York 
Bank  v.  Payne,  25  Conn.  444,  68  &  New  Haven  R.  Co.,  30  Conn.  231; 
Am.  Dec.  362;  Dunham  v.  Troy  Cragie  v.  Hadley,  99  N.  Y.  131; 
Union  R.  Co.,  1  Abb.  Dec.  (N.  Y.)  Fairfield  Savings  Bank  v.  Chase,  72 
565;  Smith  v.  South  Royalton  Me.  226,  39  Am.  Rep.  319;  Hart  v. 
Bank,  32  Vt.  341,  76  Am.  Dec.  179;  Farmers'  &  Mechanics'  Bank,  33 
Davis  Improved  Wrought  Iron  Vt.  252;  George  v.  Wabash  West- 
Wagon  Wheel  Co. V.Davis  Wrought  em  Ry.  Co.,  40  Mo.  App.  433;  Wil- 
Iron  Wagon  Co.,  20  Fed.  699.  lard  v.  Denise,  50  N.  J.  Eq.  482,  35 

207  Post,  §  723.  Am.  St.  Rep.  788;  Snyder  v.  Part- 

208  Houseman  v.  GIrard  Mutual  ridge,  138  111.  173,  32  Am.  St.  Rep. 
Building  &  Loan  Ass'n,  81  Pa.  St.  130;  and  many  other  cases  in  note 
256.     See,    also.    The   Admiral,    18  274,-  supra. 

Law  Rep.  91,  Fed.  Cas.  No.  84.  aoo  Union   Bank   v.   Campbell,   4 

290  Union   Bank   v.   Campbell,   4  Humph.  (Tenn.)  394. 
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unless  the  knowledge  is  shown  to  have  been  present  in  his 
mind  at  the  time  of  his  acting  for  the  corporation,  or  unless 
the  circumstances,  including  the  time  which  had  elapsed  since 
he  acquired  the  knowledge,  are  such  that  this  can  he  pre- 
sumed.^"^ 

A  corporation  is  not  chargeable  with  notice  of  facts  because 
of  knowledge  thereof  possessed  by  a  former  officer  or  agent, 
for,  as  was  said  in  a  Michigan  case,  a  corporation  has  no 
memory  except  through  its  agents,  and,  from  the  nature  of  the 
case,  knowledge  of  an  agent  can  be  notice  to  the  principal  so 
long  only  as  the  agency  continues.*"'*  But  when,  at  the  time 
of  a  transaction,  a  corporation  has  notice  by  reason  of  the 
knowledge  of  an  officer  or  agent,  such  notice  is  not  affected 
by  the  subsequent  death  of  the  officer  or  agent,  or  other  termi- 
nation of  the  agency.*"^ 

§  7i23.    Knowledge  of  officer  dealing  with  corporation,  or  other- 
wise interested  adversely. 

(a)  In  general. — The  doctrine  that  a  principal  is  chargeable 
with  notice  of  facts  known  to  his  agent  is  based  upon  the  ground 
that  it  is  the  duty  of  the  agent  to  communicate  his  knowledge 
to  the  principal,  and  that  it  is  to  be  presumed  that  he  has 
performed  this  duty;  and,  as  a  rule,  this  presumption  is  con- 
clusive. No  such  presumption  can  arise,  however,  where  the 
agent  is  dealing  with  the  principal  in  his  own  interest,  or  where, 
for  other  reasons,  his  interest  is  adverse  to  that  of  his  prin- 
cipal, so  that  it  is  to  his  own  interest  not  to  impart  his  knowl- 
edge to  the  principal;  and  in  such  a  case  the  doctrine  does 
not  apply.  It  is  well  settled,  therefore,  as  a  general  rule,  that 
where  an  officer  is  dealing  with  the  corporation  in  his  own  be- 
half, or  is,  for  any  other  reason,  interested  in  a  transaction 
adversely  to  the  corporation,  knowledge  possessed  by  him  in 

301  Red  River  Valley  Land  &  In-  802  Great    Western    Railway    of 

vestment  Co.  v.  Smith,  7  N.  D.  236.  Canada  v.  Wheeler,  20  Mich.  419. 

And   see   Dorr  v.   Life   Insurance  sos  See  Birmingham  Trust  &  Sav- 

Clearing  Co.,  71  Minn.  38,  70  Am.  ings  Co.  v.  Louisiana  Nat.  Bank,  9^ 

St.  Rep.  309.  Ala.  379. 
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the  transaction  is  not  imputable  to  the  corporation.'®*  "The 
general  rule  is  based  upon  the  principle,  that,  as  it  is  the  duty 
of  the  agent  to  act  upon  the  notice  for  his  principal,  or  to  com- 

304  England:     In    re    European  Mass.   506;    Dickinson   t.   Central 

Bank,  5  Ch.  App.  358.  Nat.  Bank,  129  Mass.  279,  37  Am. 

United  States:  Davis  Improved  Rep.  351;  Innerarity  v.  Merchants' 
Wrought  Iron  Wagon  Wheel  Co.  v.  Nat.  Bank,  139  Mass.  332,  52  Am. 
Davis  Wrought  Iron  Wagon  Co.,  20  Rep.  710;  Corcoran  v.  Snow  Cattle 
Fed.  699;  Whittle  v.  Vanderbilt  Co.,  151  Mass.  74. 
Mining  &  Milling  Co.,  83  Fed.  48;  Michigan:  International  Wreck- 
Louisville  Trust  Co.  V.  Louisville,  ing  &  Transportation  Co.  v.  McMor- 
New  Albany  &  C.  R.  Co.,  22  C.  C.  ran,  73  Mich.  467;  State  Savings 
A.  378,  75  Fed.  433;  Lamson  v.  Bank  of  Ionia  v.  Montgomery,  85 
Beard,  36  C.  C.  A.  56,  94  Fed.  30.  N.  W.  879. 

Alabama:      Frenkel   v.   Hudson,  Minnesota:      Bang  v.  Brett,   62 

82  Ala.  158,  60  Am.  Rep.  736;  Whe-  Minn.   4;    Dorr  v.  Life  Insurance 

Ian  V.  McCreary,  64  Ala.  319.  Clearing  Co.,  71  Minn.  38,  70  Am. 

Colorado:     Franklin  Mining  Co.  St.  Rep.  309;  Fort  Dearborn  Nat. 

V.  O'Brien,  22  Colo.  129,  55  Am.  St.  Bank  of  Chicago  v.  Seymour,  71 

Rep.  118.  Minn.  81. 

Connecticut:  Piatt  v.  Birming-  Missouri:  Johnston  v.  Short- 
ham  Axle  Co.,  41  Conn.  255;  First  ridge,  93  Mo.  227;  Merchants'  Nat. 
Nat.  Bank  of  Willimantic  v.  Bevin,  Bank  of  Kansas  City  v.  Lovitt,  114 
72  Conn.  666.  Mo.  519,  35  Am.  St.  Rep.  770;  State 

Georgia:  English- American  Loan  Savings  Ass'n  v.  Nixon- Jones  Print- 

&  Trust  Co.  V.  Hiers,  112  Ga.  823.  ing  Co.,  25  Mo.  App.  642;  Stanhat- 

Illinois:     Seaverns  v.  Presbyte-  tan  Brass  Co.  v.  Webster  Glass  & 

rian  Hospital,  173  111.  414,  64  Am.  Queensware  Co.,  37  Mo.'  App.  145. 

St.  Rep.  125;  Higgins  v.  Lansingh,  Compare  Steam  Stonecutter  Co.  v. 

154  111.  301.  Myers,  64  Mo.  App.  527,  2  Mo.  App. 

Indiana:     Peckham  v.  Hendren,  Rep'r,  1038. 

76  Ind.  47.  Nebraska:    Koehler  v.  Dodge,  31 

Iowa:     First  Nat.  Bank  of  Dav-  Neb.    328,    28    Am.    St.   Rep.    518; 

enport  v.  Gifford,    47    Iowa,  575;  State  Bank  of  O'Neill  v.  Matthews, 

Hummel   v.    Bank   of   Monroe,    75  45  Neb.  659,  50  Am.  St.  Rep.  565. 

Iowa,  689.  New  Jersey:    Barnes  v.  Trenton 

Kansas:   Wickersham  v.  Chicago  Gas  Light  Co.,  27  N.  J.  Eq.  33; 

Zinc  Co.,  18  Kan.  481,  26  Am.  Rep.  First  Nat.  Bank  of  Hightstown  v. 

784;  First  Nat.  Bank  of  Arkansas  Christopher,    40   N.    J.    Law,    435; 

City   V.   Skinner    (Kan.   App.)    62  Graham    v.    Orange    County    Nat. 

Pac.  705.  Bank,  59  N.  J.  Law,  225. 

Kentucky:     Lyne    v.    Bank    of  New  Mexico:      Wells,   Fargo  & 

Kentucky,  5  J.  J.  Marsh.  545.  Co.'s  Express  v.  Walker,  9  N.  M. 

Louisiana:      Seixas  v.   Citizens'  456. 

Bank,  38  La.  Ann.  424;  Louisiana  New  York:    Seneca  County  Bank 

State  Bank  V.  Senecal,  13  La.  525.  v.  Neass,  5  Denio,  329;   Miller  v. 

Maryland:     Winchester  v.  Balti-  Central  R.  Co.,  24  Barb.  312;   La 

more  &  Susquehanna  R.  Co.,  4  Md.  Farge   Fire   Ins.    Co.   v.    Bell,    22 

231;   Gemmell  v.  Davis,  75  Md.  546,  Barb.  54;  Casco  Nat.  Bank  v.  Clark, 

32  Am.  St.  Rep.  412.  139  N.  Y.  307,  36  Am.  St.  Rep.  705; 

Massachusetts:  Commercial  Bank  Atlantic  State  Bank  v.  Savery,  82 

V.   Cunningham,   24   Pick.   270,   35  N.  Y.  291. 

Am.  Dec.  322 ;  Washington  Bank  v.  Ohio :     Loomis  v.  Eagle  Bank  of 

Lewis,  22  Pick.  24;   West  Boston  Rochester,  1  Disn.  285. 

Savings   Bank   v.   Thompson,   124  Pennsylvania:   Gunster  v.  Scran- 
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municate  the  information  to  his  principal  in  the  proper  dis- 
charge of  his  trust  as  such  agent,  notice  to  the  agent  is  like- 
wise legal  notice  to  his  principal.  This  rule  applies  to  the 
agents  and  officers  of  corporations,  as  well  as  others.  This 
general  rule  has  no  application,  however,  to  a  case  in  which 
the  one  party  does  not  act  as  agent,  but  avowedly  for  himself, 
and  adversely  to  the  interests  of  the  other.  In  other  words, 
neither  the  acts  nor  knowledge  of  an  officer  of  a  corporation 
will  bind  it  in  a  matter  in  which  the  officer  acts  for  himself, 
and  deals  with  the  corporation  as  if  he  had  no  official  relations 
with  it.''^"^ 

This  doctrine  applies,  for  example,  where  an  officer  of  a 
corporation  sells  and  conveys  or  mortgages  land  to  the  corpo- 
ration, having  at  the  time  knowledge  of  a  prior  unrecorded 
deed,  lease,  or  mortgage,  or  of  other  defects  in  the  title,  or 
equities  in  favor  of  third  persons;®"®  where  a  consignee  of  a 
cargo  for  sale  as  agent,  having  an  absolute  bill  of  lading  in  his 
own  name,  indorses  the  bill  of  lading  and  pledges  the  cargo 
to  a  bank  in  which  he  is  a  director,  for  a  loan  to  himself,  the 
loan  being  approved  at  a  meeting  of  the  directors  at  which  he 
is  present  ;^°'^  where  an  officer  of  a  bank  or  other  corporation 

ton   Illuminating,   Heat   &   Power  v.  Chicago  Zinc  Co.,  18  Kan.  481,  26 

Co.,  181  Pa.  St.  327,  59  Am.  St.  Rep.  Am.  Rep.  784. 

650.  The  doctrine  that  knowledge  of 

South    Carolina:    Knobelock    v.  an  officer  is  imputable  to  the  corpo- 

Germania  Savings  Bank,  50  S.  C.  ration  does  not  apply  where  work 

259.  is  done  on  corporate  property  un- 

South  Dakota:     National  Bank  der  a  contract  with  a  director  in 

of  Commerce  of  Pierre  v.  Feeney,  9  his  individual  capacity,  with  the 

S.  D.  550.  understanding  that  he  shall  be  per- 

Utah:    Victor  Gold  &  Silver  Min-  sonally  liable.  Ayers  v.  Green  Gold 

ing  Co.  v.  National  Bank  of  Re-  Mining  Co.,  116  Cal.  333. 

public,  15  Utah,  391.  aoe  Barnes  v.  Trenton  Gas  Light 

Vermont:      Lyndon   Mill   Co.   v.  Co.,  27  N.  J.  Eq.  33;  La  Farge  Fire 

Lyndon  Literary  &  Biblical  Institu-  Ins.  Co.  v.  Bell,  22  Barb.  (N.  Y.) 

tion,  63  Vt.  581,  25  Am.  St.  Rep.  54;    Wickersham  v.   Chicago  Zinc 

783;  First  Nat.  Bank  of  Brandon  v.  Co.,  18  Kan.  481,  26  Am.  Rep.  784; 

Briggs'  Assignees,  70  Vt.  594.  Lyne  v.  Bank  of  Kentucky,  5  J.  J. 

Virginia:   Martin  v.  South  Salem  Marsh.  (Ky.)  545;  Frenkel  v.  Hud- 
Land  Co.,  94  Va.  28.  son,  82  Ala.  158,  60  Am.  Rep.  736; 

Wisconsin:     In    re    Plankinton  Johnston  v.  Shortridge,  93  Mo.  227; 

Bank,  87  Wis.  378.  Higglns  v.  Lansingh,  154  111.  301. 

305  Horton,  C.  J.,  in  Wickersham  so?  innerarity  v.  Merchants'  Nat. 
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sells  and  transfers  a  note  to  it,  or  procures  the  discount  of  a 
note  by  it  for  his  own  benefit,  having  notice  of  a  defect  in  the 
title,  or  of  illegality  in  the  consideration  of  the  note,  or  other 
defenses;^"*  where  an  officer  pledges  a  certificate  of  stock  to 
the  bank,  acting  for  himself,  or  as  agent  for  his  wife,  and  hav- 
ing knowledge  of  a  prior  unregistered  transfer  of  the  stock 
by  himself  and  his  wife  ;^'"  or  where  an  officer  draws  funds 
from  the  corporation  with  fraudulent  intent  to  misappropriate 
the  same.^^" 

Where  an  officer  of  a  corporation,  after  having  sold  his  stock, 
and  before  the  transferee  has  the  transfer  registered,  sells  and 
transfers  it  to  another  person,  who  has  his  transfer  registered, 
and  procures  a  new  certificate  from  the  corporation,  his  knowl- 
edge of  the  unregistered  prior  transfer  is  not  notice  thereof 
to  the  corporation,  so  as  to  render  it  liable  to  the  transferee.*^^ 

By  the  weight  of  authority,  if  a  director  is  acting  for  him- 


Bank,  139  Mass.  332,  52  Am.  Rep. 
710. 

308  In  re  European  Bank,  5  Ch. 
App.  358;  Washington  Bank  v. 
Lewis,  22  Pick.  (Mass.)  24;  Com- 
mercial Bank  v.  Cunningham,  24 
Pick.  (Mass.)  270,  35  Am.  Dec.  322; 
West  Boston  Savings  Bank  v. 
Thompson,  124  Mass.  506;  Eng- 
lish-American Loan  &  Trust  Co.  v. 
Hiers,  112  Ga.  823;  First  Nat.  Bank 
of  Hightstown  v.  Christopher,  40 
N.  J.  Law,  435;  Graham  v.  Orange 
County  Nat.  Bank,  59  N.  J.  Law, 
225;  Louisiana  State  Bank  v.  Sene- 
cal,  13  La.  525;  Loomis  v.  Eagle 
Bank,  1  Disn.  (Ohio)  285;  Seneca 
County  Bank  v.  Neass,  5  Denio  (N. 
Y.)  329;  Casco  Nat.  Bank  v.  Clark, 
139  N.  Y.  307,  36  Am.  St.  Rep.  705; 
First  Nat.  Bank  of  Willimantic  v. 
Bevin,  72  Conn.  666;  Martin  v. 
South  Salem  Land  Co.,  94  Va.  28; 
Merchants'  Nat.  Bank  of  Kansas 
City  V.  Lovitt,  114  Mo.  519,  35  Am. 
St.  Rep.  770;  First  Nat.  Bank  of 
Davenport  v.  Gifford,  47  Iowa,  575; 
Hummel  v.  Bank  of  Monroe,  75 
Iowa,  689. 

Where  the  cashier  of  a  bank  pro- 


cures the  execution  of  a  note  by 
fraud,  and  transfers  it  to  the  bank 
as  security  for  a  loan,  the  bank  is 
not  chargeable  with  knowledge  of 
the  fraud,  so  as  to  preclude  it  from 
recovering  on  the  note.  First  Nat. 
Bank  of  Willimantic  v.  Bevin,  72 
Conn.  666. 

A  bank,  when  making  a  loan,  is 
not  chargeable  with  knowledge  of 
a  fact  possessed  by  two  of  its  di- 
rectors, where  they  act  for  the  bor- 
rower in  the  transaction,  and  are 
indorsers  on  the  notes  given  by 
him.  Martin  v.  South  Salem  Land 
Co.,  94  Va.  28. 

309  Piatt  V.  Birmingham  Axle  Co., 
41  Conn.  255. 

310  Knobelock  v.  Germania  Sav- 
ings Bank,  50  S.  C.  259.  Compare, 
however,  infra,  this  section,  (e). 

Knowledge  of  the  president  of  a 
bank  of  his  misappropriation  of  its 
funds  in  personal  transactions  Is 
not  notice  to  the  bank.  Lamson  v. 
Beard,  36  C.  C.  A.  56,  94  Fed.  30. 

311  Dickinson  v.  Central  Nat. 
Bank,  129  Mass.  279,  37  Am.  Rep. 
351. 
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self  and  adversely  to  the  interests  of  the  corporation,  in  a  par- 
ticular transaction,  as  in  a  case  in  which  he  procures  a  note 
to  be  discounted  by  the  corporation,  or  sells  or  pledges  prop- 
€rty  to  it,  his  knowledge  of  facts  is  not  imputable  to  the  cor- 
poration; and  it  is  immaterial  that  he  was  present  at  a  meet- 
ing of  the  directors  at  which  the  transaction  was  considered 
and  authorized.  In  such  a  case,  he  does  not  act  as  the  agent 
of  the  corporation.  Where  a  person  shipped  a  cargo  to  another, 
with  authority  to  sell  it  for  him  upon  an  absolute  bill  of  lad- 
ing in  the  other's  name,  and  the  latter  pledged  the  cargo  to 
a  bank,  of  which  he  was  a  director,  as  security  for  a  loan,  it 
was  held  that  his  knowledge  was  not  imputable  to  the  bank, 
so  as  to  render  it  liable  for  conversion,  although  he  was  present 
at  the  directors'  meeting  at  which  the  loan  was  approved.^^^ 

(b)  Dealings  between  corporation  and  partnership  of  which  offi- 
cer is  a  member. — This  doctrine  applies  to  dealings  between  a  cor- 
poration and  a  firm  of  which  one  of  its  ofiicers  is  a  member.^'* 
Knowledge  of  the  president  of  a  corporation  of  the  insolvency 
of  a  firm  of  which  he  is  a  member  is  not  notice  thereof  to  the 
corporation,  so  as  to  inv&lidate  a  transfer  of  property  by  the 
president  to  it  as  security  for  pre-existing  debts  of  the  firm, 
the  transfer  being  made  to  enable  the  firm  to  obtain  further 
loans  from  the  corporation.^^*  Where  a  note  bearing  an  un- 
authorized indorsement  is  transferred  to  a  firm,  which,  in  turn, 
transfers  it  to  a  corporation,  one  of  the  members  of  the  firm 
being  also  a  director  in  the  corporation,  his  knowledge  is  not 
imputable  to  the  corporation.*^^ 

312  Innerarity  V.  Merchants' Nat.  La.  Ann.   424;    National   Bank  of 

Bank,  139  Mass.  332,  52  Am.  Rep.  Commerce  of  Pierre  v.  Feeney,  9 

710.    See,  also,  Custer  v.  Tompkins  S.  D.  550;  Seaverns  v.  Presbyterian 

County  Bank,  9  Pa.  St.  27;  English-  Hospital,  173  111.  414,  64  Am.'  St. 

American    Loan    &    Trust    Co.    v.  Rep.  125;   Atlantic  State  Bank  v. 

Hiers,    112    Ga.    823;     Terrell    v.  Savery,  82  N.  Y.  291. 

Branch   Bank  at   Mobile,   12  Ala.  si*  Seixas  v.  Citizens'  Bank,  38 

502;    Bang  v.  Brett,   62   Minn.   4.  La.  Ann.  424. 

Compare,  however,  Bank  of  United  sis  Atlantic   State   Bank   v.    Sa- 

States  V.  Davis,  2  Hill  (N.  Y.)  451;  very,  82  N.  Y.  291. 

North  River  Bank  v.  Aymar,  3  Hill  Where   a    loan    was    negotiated 

{N.  Y.)   262.  with  a  corporation,  it  was  held  that 

»is  Seixas  v.  Citizens'  Bank,  38  the  fact  that  its  president  was  also 
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(c)  Where  officer  of  a  corporation  is  also  officer  or  f^ent  of  an- 
other corporation  or  person  dealing  with  it. — When  a  corpora- 
tion deals  with  another  corporation,  of  which  its  officer  is 
also  an  officer  or  agent,  or  with  a  natural  person,  of.  whom  he 
is  also  an  agent,  it  is  not  chargeable  with  knowledge  of  facts 
possessed  by  him,  if  it  does  not  relate  to  matters  within  his 
authority  as  officer,  or  if  he  is  not  acting  as  its  agent  in  the 
matter.^^®  And  even  when  the  officer  is  acting  for  the  cor- 
poration in  the  matter,  as  well  as  for  the  other  corporation  or 
person,  his  knowledge  is  not  imputable  to  the  corporation,  where 
the  facts  are  such  that  the  other  corporation  or  person  is  not 
under  any  duty  to  communicate  them,  or  where  it  is  not  to 
his  or  its  interest  to  communicate  them.  In,  such  a  case  there 
is  a  conflict  of  interest  and  duty  on  the  part  of  the  officer,  and 
there  is  no  presumption  either  way  as  to  his  communication 
of  knowledge.  Thus,  if  one  corporation  borrows  money  from 
another,  or  enters  into  any  other  contract,  through  the  inter- 
vention of  a  common  officer,  the  latter  corporation  is  not  charge- 
able with  the  officer's  knowledge  that  the  money  is  borrowed 
or  the  contract  made  for  an  illegal  or  ultra  vires  purpose.'^  ^ 

a  memtser  of  a  partnership  through  so  as  to  affect  the  validity  of  its 

which  the  loan  was  negotiated  for  claims  against  the  company.    Had- ' 

a  third  person  did  not  charge  the  den  v.  Dooley,  34  C.  C.  A.  338,  92 

corporation  with   constructive  no-  Fed.     274,     reversing    Hadden    v. 

ties   of   an   arrangement  between  Natchaug  Silk  Co.,  84  Fed.  80. 

fir^\°hnnJ^^Lv°nff*^rin.'™n^tlVi«       '"  ^^    ^e    Marseilles    Extension 

n,Tnf  tho  ™  °I^"°H     <,L!!fn!   «?•  Co-  ^  Ch.  App.  161;  In  re  Con- 
out  of  the  money  loaned.    Seaverns    4,„„  .   „' ^     ?.    o  th„    i/i      a^.^ 

V.   Presbyterian   Hospital,   173   111.    ^^^^^  r  "nS'A^   Mni   r^\    t  v.lnn 

414   fi4  Am   St   Rpti   12';  ^^^'  Lyndon  Mill   Co.  v.   Lyndon 

But  coSnare  the' cases  referred    Literary  &  Biblical  Institution,  63 

^iB  f,?  ^.f  VJliLni^o    v^t^^^i^r,    Hampshire  Land  Co.  [1896]  2  Ch. 
316  In    re    Marseilles    Extension    ».„.  o i.™i  tvt™*   r>„..i,  »«  c!„„:«» 

Ry.  Co.,  7  Ch.  App.  161;   In  re  Con-  ^1?:  ^'^pnlin    fifi  Mn    fl^ TqI' 

tract  Corp.,  L.  K.  8  Eq.  14;  First  ^^^^  ^-  ^i*'''"'   ^^  **?:  ^P?"   ^^^: 

Nat.  Bank  of  Rock  Isllnd  v.  Loy-  Compare  however,  Golden  Reward 

hed,  28  Minn.  396.  Mining  Co    v.  Buxton  Mining  Co., 

A  cashier  of  a  bank  who  is  also  '"  ^®°'  **•"*■ 
a  director  of  a  manufacturing  com-  Knowledge  of  the  cashier  and 
pany,  and  who,  as  such,  assists  in  two  directors  of  a  bank  that  the 
promulgating  false  statements  as  cashier  has,  without  authority, 
to  its  financial  condition  for  the  pledged  the  credit  of  the  bank  on 
purpose  of  defrauding  its  creditors,  the  note  of  a  corporation  in  which 
including  the  bank,  is  not  the  he  and  such  directors  are  inter- 
agent  of  the  bank  in  such  matter,  ested,  is  not  notice  to  the  bank. 
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On  the  other  hand,  communication  of  the  knowledge  to  the 
corporation  is  to  be  presumed  where  it  is  to  the  interest  of  the 
other  corporation  or  person  that  it  should  be  communicated. 
Where  a  creditor  instructed  his  attorney  to  procure  insurance 
on  his  debtor's  life,  and  the  attorney  procured  the  insurance 
in  a  company  of  which  he  was  agent,  with  authority  to  re- 
ceive notice  of  assignments  of  policies,  it  was  held  that  the 
company  was  chargeable  with  notice  of  the  creditor's  claim 
on  the  insurance,  and  that  the  latter  v/as  entitled  to  the  bene- 
fit of  it  as  against  the  debtor's  assignee  in  bankruptcy. ^^'' 

Where  a  number  of  the  same  persons  were  members  of  the 
board  of  directors  of  an  insurance  company,  and  also  of  a 
bank,  it  was  held  that  the  bank,  discounting  a  note  executed 
by  a  third  person  to  the  insurance  company,  was  chargeable 
with  notice  that  the  note  was  procured  by  the  insurance  com- 
pany by  false  representations  as  to  its  financial  conditions,  the 
representations  having  been  made  in  statements  published  and 
filed  by  the  company  as  required  by  statute.^^* 

(d)  Stipulation  against  communication  of  knowledge. — There  is 
no  presumption  of  notice  to  a  corporation  of  facts  communi- 
cated to  an  ofiicer,  where  it  is  expressly  stipulated  or  under- 
stood that  the  facts  shall  not  be  communicated.  Where  the 
cashier  of  a  bank,  by  direction  of  the  president,  made  a  loan 
to  a  person  known  by  them  to  be  insolvent,  but  with  the  un- 
derstanding that  this  fact  should  not  be  communicated  to  the 
bank,  it  was  held  that  the  bank  was  not  chargeable  with  no- 
tice.321 

Fort  Dearborn  Nat.  Bank  of  Chi-  bank  was  not  chargeable  with  no- 
cago  V.  Seymour,  71  Minn.  ,81.  tice  of  it,  and  that  the  other  corpo- 
Where  the  same  person,  acting  as  ration,  and  not  the  bank,  must 
vice  president  of  a  bank,  and  as  stand  the  loss.  Gunster  v.  Scran- 
treasurer  of  a  corporation  doing  ton  Illuminating,  Heat  &  Power 
business  with  the  bank,  obtained  a  Co.,  181  Pa.  St.  327,  59  Am.  St.  Rep. 
draft  from  the  bank,  through  him-  650. 

self,  as  vice  president,  on  a  check  sis  Gale  v.  Lewis,  9  Q.  B  730 
of  the  other  corporation,  drawn  by 

himself   as  treasurer,   and   appro-  ^"  City    Bank    of    Columbus    v. 

priated   the  proceeds  to  his  own  Phillips,  22  Mo.  85,  64  Am.  Dec. 

use,  it  was  held  that  the  fraud  was  254. 

committed  by  him  as  treasurer  of  321  pirst  Nat.  Bank  of  Sturgis  v. 

the    other    corporation,    that    the  Reed,  36  Mich.  263. 

Vol.  3.  P.  Cor.  33 
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(e)  Fraud  committed  by  officer  upon  a  third  person  for  his  own 
benefit. — When  the  act  of  an  officer  of  a  corporation  consti- 
tutes a  fraud  upon  a  third  person,  or  upon  another  corporation 
of  which  he  is  also  an  officer,  the  first-mentioned  corporation 
is  chargeable  with  notice  of  the  nature  of  the  transaction,  al- 
though the  fraud  is  perpetrated  for  his  own  benefit,  where 
he  also  represents  the  corporation  in  the  transaction.*^^ 

In  a  late  Massachusetts  case,  where  the  treasurer  of  a  cor- 
poration paid  his  deficit  to  it  by  drawing  checks  upon  another 
corporation,  of  which  he  was  also  treasurer,  no  other  officer 
of  either  corporation  having  knowledge  of  the  true  nature  of 
the  transaction  when  it  occurred,  it  was  held  that  the  knowl- 
«dge  of  the  treasurer  was  imputable  to  the  corporation  receiv- 
ing the  checks,  as  he  represented  it  in  the  transaction;  and 
the  receipt  of  the  checks  was  therefore  treated  as  wrongful, 
and  as  imposing  a  liability  on  the  corporation  to  repay  the 
amount  to  the.  other  corporation.*^*  Other  illustrations  are 
given  in  the  note  below.*^* 


322  Atlantic  Bank  v.  Merchants' 
Bank,  10  Gray  (Mass.)  532;  At- 
lantic Cotton.  Mills  V.  Indian  Or- 
chard Mills,  147  Mass.  268,  9  Am. 
St.  Rep.  698;  In  re  Millward-Cliff 
Cracker  Co.,  161  Pa.  St.  157;  De- 
troit Motor  Co.  V.  Third  Nat.  Bank, 
111  Mich.  407;  First  Nat.  Bank  of 
New  Milford  v.  Town  of  New  Mil- 
ford,  36  Conn.  93;  Barksdale  v. 
Finney,  14  Grat.  (Va.)  338;  Fish- 
kill  Savings  Institute  v.  Bostwick, 
19  Hun  (N.  Y.)  354;  Holden  v. 
New  York  &  Erie  Bank,  72  N.  Y. 
286;  Van  Leuvan  v.  First  Nat. 
Bank  of  Kingston,  6  Lans.  (N.  Y.) 
373;  St.  Louis  Union  Society  v. 
Mitchell,  26  Mo.  App.  206;  Steam 
Stonecutter  Co.  v.  Myers,  64  Mo. 
App.  527;  Withers  v.  Lafayette 
County  Bank,  67  Mo.  App.  115; 
Leonard  v.  Latimer,  67  Mo.  App. 
138;  TafEt  v.  Presidio  &  Ferries  R. 
Co.,  84  Cal.  131,  18  Am.  St.  Rep. 
166;  Smith  v.  Wilson,  1  Tex.  Civ. 
App.  115. 

S23  Atlantic  Cotton  Mills  v.   In- 


dian Orchard  Mills,  147  Mass.  268, 
9  Am.  St.  Rep.  698. 

324  A  bank  is  chargeable  with  no- 
tice of  facts  invalidating  the  title 
to  securities  obtained  by  the  collu- 
sion of  its  teller  with  an  officer  of 
another  bank,  by  certifying  the 
check  of  an  irresponsible  person, 
which  is  taken  up  by  the  other 
bank.  Atlantic  Bank  v.  Merchants' 
Bank,  10  Gray  (Mass.)  532. 

Where  a  town  treasurer  gave  his 
note,  as  treasurer,  to  raise  money 
for  his  own  use,  and  discounted 
the  same  as  cashier  of  a  bank,  it 
was  held  that  the  bank  was  charge- 
able with  notice  of  the  fraud. 
First  Nat.  Bank  of  New  Milford  v. 
Town  of  New  Milford,  36  Conn.  93. 

The  same  is  true  where  the  treas- 
urer of  a  corporation  fraudulently 
pledges  securities  of  the  corpora- 
tion to  a  bank  of  which  he  is  cash- 
ier, to  obtain  a  loan  to  himself. 
Pishkill  Savings  Institute  v.  Bost- 
wick, 19  Hun  (N.  Y.)  354.  See, 
also.  In  re  Millward-Cliff  Cracker 
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I  724.  Notice  to  or  knowledge  of  promoters,  corporators,  or 
stockholders. 
Since  the  promoters,  corporators,  or  stockholders  of  a  cor- 
poration, individually,  are  not  its  agents,  and  have  no  authority 
to  bind  it,  the  rule  is  well  settled  that  notice  to  promoters,  or- 
to  individual  corporators  or  stockholders,  or  knowledge  of  facts 
possessed  by  them,  is  not  notice  to  the  corporation,  where  there 
are  other  stockholders,  and  where  the  persons  having  the  knowl- 
edge are  not  also  officers  of  the  corporation.^^^  Of  course,  if 
they  are  also  officers,  and  the  knowledge  relates  to  matters  in 
which  they  act  for  or  represent  the  corporation,  it  is  different. 

Co.,  161  Pa.  St.  157.    Compare  Gun-  tificate.    Niblack  v.  Cosier,  26  C.  C. 

ster  V.  Scranton  Illuminating,  Heat  A.  16,  80  Fed.  596,  affirming  74  Fed. 

&  Power  Co.,   181   Pa.   St.  327,  59  1000. 
Am.  St.  Rep.  650.  And    where    the    president    and 

Where  a  person  who  was  alone  cashier  of  a  bank,  being  also  mem- 
able  to  represent  a  corporation,  of  bers  of  a  partnership  composed  of 
which  he  was  president  and  sole  themselves  and  another  person,  to 
manager,  purchased  for  the  com-  the  capital  of  which  they  had,  un- 
pany  property  which  he  had  pre-  der  the  partnership  articles,  agreed 
viously  purchased  as  an  individual,  to  contribute  a  certain  sum,  exe- 
it  was  held  that  his  knowledge  that  cuted  and  delivered  to  the  bank, 
there  was  a  balance  due  on  the  without  the  knowledge  of  the  other 
original  purchase  was  imputable  to  partner,  a  note  in  the  name  of  the 
.  the  corporation.  Steam  Stone  Cut-  partnership,  for  the  purpose  of 
ter  Co.  V.  Myers,  64  Mo.  App.  527.  raising  the  money  they  had  agreed 

Where  the  cashier  of  a  bank,  to  contribute  to  the  partnership,  it 
having  a  stockholder's  certificates  was  held  that  the  bank  was  affect- 
of  stock  to  sell  or  pledge  for  him,  ed  with  notice  that  the  transaction 
and  pay  over  to  him  the  proceeds,  was  for  their  private  benefit,  and 
deposits  the  proceeds  in  the  bank,  that  it  could  not  hold  the  other 
and  the  bank  appropriates  the  partner  liable  on  the  note.  Brob- 
same  to  an  indebtedness  of  the  ston  v.  Pennlman,  97  Ga.  527. 
stockholder,  it  is  chargeable  with  s25  Bank  of  Pittsburgh  v.  White- 
notice  of  the  cashier's  fraud,  and  head,  10  Watts  (Pa.)  397,  36  Am. 
cannot  make  the  appropriation.  Dec.  186;  Wilson  v.  McCuUough, 
Winslow  V.  Harriman  Iron  Co.  23  Pa.  St.  440,  62  Am.  Dec.  347; 
<Tenn.  Ch.  App.)  42  S.  W.  698.  Union  Canal  Co.  v.  Loyd,  4  Watts 

Knowledge   by  a  member  of  a  &  S.    (Pa.)    393;    Mercantile  Nat. 

firm  of  the  true  consideration  of  a  Bank  v.  Parsons,  54  Minn.  56,  40 

certificate    of    deposit,    which    the  Am.  St,  Rep.  299;  Housatonic  Bank 

firm  discounted  at  a  bank  in  pay-  v.   Martin,   1   Mete.    (Mass.)    294; 

ment  of  individual  notes  of  one  of  The  Admiral,  18  Law  Rep.  91,  Fed. 

its  members,  and  which  had  been  Cas.  No.  84;  Racine  Seeder  Co.  v. 

negligently  altered  in  making  out  Joliet  Wire-Check   Power  Co.,   27 

a  duplicate  certificate,  was  held  to  Fed.  367;   Franklin  Mining  Co.  v. 

be  imputable  to  the  bank,  where  O'Brien,  22  Colo.  129,  55  Am.  St. 

the  other  member  of  the  firm  was  Rep.  118;   Murphy  v.  Gumaer,  12 

its  president,  and  acted  as  its  sole  Colo.   App.   472;    Burt  v.   Batavia 

representative  in  accepting  the  cer-  Paper  Mfg.  Co.,  86  111.  66. 
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In  such  a  case,  the  rules  stated  in  the  preceding  sections  ap- 
p]y_326  ^jj^  ^  corporation  may  be  chargeable  with  notice  of 
facts  known  to  all  the  stockholders,  or  to  a  stockholder  own- 
ing all  the  stock.^^^ 

XVI.    Admissions,   Declarations,   and  Representations  of  Officers 

AND  Agents. 

§  725.  In  general. — Declarations  or  admissions  of  an  officer 
or  agent  of  a  corporation  are  the  declarations  and  admissions  of 
the  corporation,  and  are  admissible  in  evidence  against  it,  if  they 
were  expressly  authorized  or  have  been  ratified  by  the  corpora- 
tion, or,  although  not  expressly  authorized  or  ratified,  if  they  were 
made  by  the  officer  or  agent  in  the  course  of  a  transaction  on  be- 
half of  the  corporation,  and  within  the  scope  of  his  authority, 
but  not  otherwise. 

Declarations  or  admissions  of  an  officer  or  agent  of  a  cor- 
poration are  not  binding  upon  it,  nor  admissible  in  evidence 
against  it  for  any  purpose,  unless  they  were  made  by  the  officer 
or  agent  in  the  course  of  a  transaction  on  behalf  of  the  cor- 
poration, and  within  the  scope  of  his  authority,  or  unless  they 
were  expressly  authorized  by  the  corporation,  or  have  since 
been  ratified  by  it.*^*     But  declarations  or  admissions  of  offi- 

32S  Cumberland  Coal  &  Iron  Co.  &  Iron  Co.,  16  Md.  456,  77  Am.  Dec. 

v.  Sherman,  30  Barb.  (N.  Y.)  553;  311;   Cumberland  Coal  &  Iron  Co. 

Hoffman  Steam  Coal  Co.  v.  Cum-  v.  Sherman,  30  Barb.  (N.  Y.)  553; 

■berland   Coal  &   Iron   Co.,   16   Md.  National  Conduit  Mfg.  Co.  v.  Con- 

456,  77  Am.  Dec.  311.  necticut  Pipe  Mfg.  Co.,  73  Fed.  491. 

S27  Simmons   Creek   Coal   Co.   v.  32s  United  States:    Tuthill  Spring 

Doran,  142  U.  S.  417.  Co.  v.  Shaver  Wagon  Co.,  35  Fed. 

Where  all  the  stock  of  a  corpo-  644;  Germania  Safety  Vault  & 
ration,  not  legally  dissolved,  was  Trust  Co.  v.  Boynton,  19  C.  C.  A. 
acquired  by  a  single  individual,  118,  37  U.  S.  App.  602,  71  Fed.  797; 
and  he  continued  the  business  for  Holmes  v.  Montauk  Steamboat  Co., 
his  individual  benefit,  but  in  the  35  C.  C.  A.  556,  93  Fed.  731;  God- 
corporate  name,  and  the  trustees,  dard  v.  Crefleld  Mills,  21  C.  C.  A. 
without  resigning,  ceased  to  act,  it  530,  75  Fed.  818;  Chicago',  St.  Paul, 
was  held  that  a  notice  in  reference  M.  &  O.  Ry.  Co.  v.  Belliwith,  28  C. 
to  a  contract  of  the  corporation  was  C.  A.  358,  83  Fed.  437. 
properly  served  on  the  owner  of  Alabama:  Mobile  &  Girard  R. 
the  stock  and  his  agents.  Orr  Wa-  Co.  v.  Cogsbill,  85  Ala.  456;  Henry 
ter-Ditch  Co.  v.  Reno  Water  Co.,  19  v.  Northern  Bank,  63  Ala.  527; 
Nev.  60.  See,  also,  Anderson  v.  Hall  v.  Mobile  &  Montgomery  Ry. 
Kinley,  90  Iowa,  554;  Hoffman  Co.,  58  Ala.  10;  Terry  v.  Birming- 
Steam  Coal  Co.  v.  Cumberland  Coal  ham  Nat.  Bank,  93  Ala.  599,  30  Am. 
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cers  or  agents  are  admissible  in  evidence  against  the  corpora- 
tion for  any  purpose  for  which,  and  under  the  same  circum- 
stances under  which,  declarations  or  admissions  of  a  natural 
person  are  admissible  against  him,  if  they  were  expressly  au- 


St.  Rep.  87;  Ricketts  v.  Birming- 
ham Street  Ry.  Co.,  85  Ala.  600'; 
Garner  v.  Hall,  122  Ala.  221 ;  Brush 
Electric  Light  &  Power  (Jo.  v.  City 
Council  of  Montgomery,  114  Ala. 
433. 

Arkansas:  Pacific  Mutual  Life 
Ins.  Co.  V.  Walker,  67  Ark.  147. 

California:  Love  v.  Anchor  Rai- 
sin Vineyard  Co.,  45  Pac.  1044. 

Colorado:  Extension  Gold  Min- 
ing &  Milling  Co.  V.  Skinner,  64 
Pac.  198. 

Connecticut:  Hartford  Bridge 
Co.  V.  Granger,  4  Conn.  142;  Pair- 
field  County  Turnpike  Co.  v.  Thorp, 
13  Conn.  173,  1  Smith's  Cas.  53. 

Delaware:  Lieberman  v.  First 
Nat.  Bank  of  Wilmington,  40  Atl. 
382. 

Georgia:  Evans  v.  Atlanta  & 
West  Point  R.  Co.,  56  Ga.  498;  Flor- 
ida Midland  &  Georgia  R.  Co.  v. 
Varnedoe,  81  Ga.  175. 

Illinois:  Grayville  &  Mattoon  R. 
Co.  V.  Burns,  92  111.  302;  Chicago  & 
Eastern  Illinois  R.  Co.  v.  Hay,  119 
111.  493;  Wheeler  v.  Home  Savings 
&  State  Bank,  188  111.  34,  80  Am. 
St.  Rep.  161,  reversing  85  111.  App. 
28;  Chicago  &  St.  Louis  R.  Co.  v. 
Ashling,  34  111.  App.  99;  Delaware 
&  Hudson  Canal  Co.  v.  Mitchell,  92 
III.  App.  577. 

Indiana:  Chicago,  St.  Louis  &  P. 
R.  Co.  V.  Wolcott,  141  Ind.  267. 

Iowa:  Sweatland  v.  Illinois  & 
Mississippi  Telegraph  Co.,  27  Iowa, 
433,  1  Am.  Rep.  285;  Empire  Mill 
Co.  V.  Lovell,  77  Iowa,  100,  14  Am. 
St.  Rep.  272;  First  Nat.  Bank  of 
Dubuque  v.  Booth,  102  Iowa,  333; 
Lee  V.  Marion  Savings  Bank,  lOS 
Iowa,  716. 

Kansas:  Atchison,  Topeka  &  S. 
F.  R.  Co.  V.  Osborn,  58  Kan.  768; 
Acme  Harvester  Co.  v.  Madden,  4 
Kan.  App.  598. 

Kentucky:  Chesapeake  &  Ohio 
Ry.   Co.   v..  Smith,   101   Ky.    104; 


Graddy  v.  Western  Union  Tele- 
graph Co.,  19  Ky.  Law  Rep.  1455; 
Louisville,  Henderson  &  St.  L.  Ry. 
Co.  V.  Beauchamp,  55  S.  W.  716. 

Louisiana:  Hill  v.  New  Orleans, 
Opelousas  &  G.  W.  R.  Co.,  11  La. 
Ann.  292;  New  Orleans,  Opelousas 
&  G.  W.  R.  Co.  V.  Williams,  16  La. 
Ann.  315. 

Maine:  Polleys  v.  Ocean  Ins. 
Co.,  14  Me.  141;  Ruby  v.  Abyssin- 
ian Religious  Society  of  Portland, 
15  Me.  306. 

Maryland:  City  Bank  of  Balti- 
more V.  Bateman,  7  Har.  &  J.  104; 
Merchants'  Bank  v.  Marine  Bank, 
3  Gill,  96,  43  Am.  Dec.  300. 

Massachusetts:  Stiles  v.  West- 
ern R.  Corp.,  8  Mete.  44;  Robinson 
V  Fitchburg  &  Worcester  R.  Co.,  7 
Gray,  92;  Tripp  v.  New  Metallic 
Packing  Co.,  137  Mass.  499;  Gil- 
more  V.  Mlttineague  Paper  Co.,  169 
Mass.  471. 

Michigan:  Peek  v.  Detroit  Nov- 
elty Works,  29  Mich.  313;  Kalama- 
zoo Novelty  Mfg.  Co.  v.  McAlister, 
36  Mich.  327;  Mott  v.  Detroit, 
Grand  Haven  &  M.  Ry.  Co.,  120 
Mich.  127. 

Minnesota:  Browning  v.  Hinkle, 
48  Minn.  544,  31  Am.  St.  Rep.  691; 
Reem  v.  St.  Paul  City  Ry.  Co.,  77 
Minn.  503;  Gray  v.  Minnesota  Trib- 
une Co.,  81  Minn.  333;  Parker  v. 
Winona  &  St.  Peter  R.  Co.,  86  N. 
W.  2. 

Missouri:  Northrup  v.  Missis- 
sippi Valley  Ins.  Co.,  47  Mo.  435,  4 
Am.  Rep.  337;  Malecek  v.  Tower 
Grove  &  Lafayette  Ry.  Co.,  57  Mo. 
17;  Hannibal  &  St.  Joseph  R.  Co.  v. 
Green,  68  Mo.  169;  Kearney  Bank 
V.  Froman,  129  Mo.  427,  50  Am.  St. 
Rep.  456;  Bangs  Milling  Co.  v. 
Burns,  152  Mo.  350. 

Nebraska:  Kennedy  v.  Otoe 
County  Nat.  Bank,  7  Neb.  59; 
Grant  v.  Cropsey,  8  Neb.  205. 

New     Hampshire:      Pemigewas- 
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thorized  by  the  corporation  or  its  authorized  officers,  or  if  they 
have  been  ratified,  or  if,  although  neither  expressly  authorized 
.  nor  ratified,  they  were  made  by  the  officer  or  agent  in  the  course 
of  a  transaction  on  behalf  of  the  corporation,  and  within  the 
scope  of  his  general  authority.^  ^® 


sett  Bank  v.  Rogers,  18  N.  H.  255; 
Low  V.  Connecticut  &  Passumpsic 
Rivers  R.  Co.,  45  N.  H.  370;  Ne- 
bonne  v.  Concord  R.  Co.,  67  N.  H. 
531. 

New  Jersey:  Ashmore  v.  Penn- 
sylvania Steam  Towing  &  Trans- 
portation Co.,  38  N.  J.  Law,  13. 

New  York:  First  .Nat.  Bank  of 
Lyons  v.  Ocean  Nat.  Bank,  60  N.  Y. 
278,  19  Am.  Rep.  181;  Cosgray  v. 
New  England  Piano  Co.,  22  App. 
Div.  455;  Kay  v.  Metropolitan 
Street  Ry.  Co.,  163  N.  Y.  447,  re- 
versing 29  App.  Div.  466;  John- 
son V.  Buffalo  Homoeopathic  Hos- 
pital, 53  App.  Div.  513;  Merchants' 
Nat.  Bank  v.  Clark,  139  N.  Y.  314, 
36  Am.  St.  Rep.  710;  Johnson  v. 
Union  Switch  &  Signal  Co.,  27 
Jones  &  S.  169,  129  N.  Y.  653;  John- 
son V.  Shelter  Island  Grove  & 
Camp-Meeting  Ass'n,  47  Hun,  374, 
122  N.  Y.  330;  Soper  v.  Buftalo  & 
Rochester  R.  Co.,  19  Barb.  310; 
Sharp  V.  City  of  New  York,  40 
Barb.  256;  East  River  Bank  v. 
Hoyt,  41  Barb.  441;  Harvey  v. 
West-Side  Elevated  Ry.  Co.,  13 
Hun,  392;  Mutual  Life  Ins.  Co.  v. 
Robinson,  24  App.  Div.  570. 

North  Carolina:  Smith  v.  North 
Carolina  R.  Co.,  68  N.  C.  107;  Rum- 
bough  v.  Southern  Improvement 
Co.,  112  N.  C.  751,  34  Am.  St.  Rep. 
528. 

Oregon:  First  Nat.  Bank  of 
Portland  v.  Linn  County  Nat. 
Bank,  30  Or.  296. 

Pennsylvania:  MaglU  v.  Kauff- 
man,  4  Serg.  &  R.  317,  8  Am.  Dec. 
713;  Stewart  v.  Huntingdon  Bank, 
11  Serg.  &  R.  267,  14  Am.  Dec.  628; 
Stoystown  &  Greensburg  Turnpike- 
Road  Co.  V.  Craver,  45  Pa.  St.  386; 
Huntingdon  &  Broad  Top  Mountain 
Railroad  &  Coal  Co.  v.  Decker,  82 
Pa.  St.  119;  Hanover  Water  Co.  v. 
Ashland  Iron  Co.,  84  Pa.  St.  279; 


Johnston  v.  Elizabeth  Building  & 
Loan  Ass'n,  104  Pa.  St.  394;  Lom- 
bard &  South  Street  Passenger  Ry. 
Co.  V.  Christian,  124  Pa.  St.  114; 
McMillan  v.  Carson  Hill  Union  Min- 
ing Co.,  12  Phila.  404,  35  Leg.  Int. 
163;  Jones  v.  Yoder  Land  Co.,  16 
Pa.  Co.  Ct.  R.  652. 

Tennessee :  Sewanee  Mining  Co. 
V.  McM'ahon,  1  Head,  582;  Jones  v. 
Planters'  Bank,  9  Heisk.  455. 

Texas:  Henderson  v.  San  An- 
tonio &  Mexican  Gulf  R.  Co.,  17 
Tex.  560;  East  Line  &  Red  River 
R.  Co.  V.  Garrett,  52  Tex.  133; 
Blain  v.  Pacific  Express  Co.,  69 
Tex.  74;  Southwestern  Telegraph 
&  Telephone  Co.  v.  Gotcher,  93  Tex. 
114 ;  Pacific  Express  Co.  v.  Lothrop, 
20  Tex.  Civ.  App.  339. 

A''ermont :  Hardwick  Savings 
Bank  &  Trust  Co.  v.  Drenan,  72  Vt. 
438. 

Washington :  Cosh-Murray  Co. 
V.  Adair,  9  Wash.  686. 

Wisconsin:  Consolidated  Milling 
Co.  V.  Fogo,  104  Wis.  92. 

That  declarations  and  admis- 
sions as  to  past  transactions  are 
generally  inadmissible,  see  post,  § 
727. 

320  England :  Kirkstall  Brewery 
Co.  V.  Pumess  Ry.  Co.,  L.  R.  9  Q. 
B.  468;  National  Exchange  Co.  v. 
Drew,  2  Maoq.  H.  L.  Cas.  103. 

United  States:  Dubuque  &  Sioux 
City  R.  Co.  v.  Pierson,  17  C.  C.  A. 
401,  36  U.  S.  App.  136,  70  Fed.  303. 

Alabama:  Louisville  &  Nashville 
R.  Co.  v.  Hill,  115  Ala.  334. 

California:  Bullock  v.  Consum- 
ers' Lumber  Co.,  31  Pac.  367;  Peo- 
ple v.  Stockton  &  Copperopolis  R. 
Co.,  49  Cal.  414;  Hawley  v.  Gray 
Bros.  Artificial  Stone  Paving  Co., 
106  Cal.  337. 

Colorado:  Webb  v.  Smith,  6 
Colo.  365;  Union  Gold  Mining  Co. 
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"The  mere  fact,"  said  the  Minnesota  court  in  a  late  case, 
"that  one  is  a  director,  president,  secretary,  or  other  officer 
of  a  corporation,  does  not  make  all  his  acts  or  declarations,  even 


V.  Rocky  Mountain  Nat.  Bank,  2 
Colo.  248. 

Connecticut:  Norwich  &  Wor- 
cester R.  Co.  V.  Cahill,  18  Conn. 
484;  Toll  Bridge  Co.  v.  Betswortli, 
30  Conn.  390. 

Georgia;  Imboden  v.  Etowah  & 
Battle  Branch  Hydraulic  Hose  Min- 
.ing  Co.,  70  Ga.  86;  Dobbins  v.  Pyro- 
lusite  Manganese  Co.,  75  Ga.  450; 
Planters'  Rice-Mill  Co.  v.  Olmstead, 
78  Ga.  586;  Fulton  Building  &  Loan 
Ass'n  V.  Greenlea,  103  Ga.  376; 
Louisville  &  Nashville  R.  Co.  v. 
Tift,  100  Ga.  86. 

Illinois:  Chicago,  Burlington  & 
Q.  R.  Co.  V.  Coleman,  18  111.  297,  68 
Am.  Dee.  544;  Consolidated  Ice  Ma- 
chine Co.  V.  Keifer,  134  111.  481,  23 
Am.  St.  Rep.  688. 

Indiana:  Adams  Express  Co.  v. 
Harris,  120  Ind.  73,  16  Am.  St.  Rep. 
315;  Wabash  R.  Co.  v.  Kelley,  153 
Ind.  119. 

Iowa:  Black- V.  Des  Moines  Mfg. 
&  Supply  Co.,  77  N.  W.  504. 

Kansas:  Water  Power  Co.  v. 
Brown,  23  Kan.  676;  Atchison,  To- 
peka  &  S.  F.  R.  Co.  v.  Consolidated 
Cattle  Co.,  59  Kan.  111. 

Massachusetts:  Morse  v.  Con- 
necticut River  R.  Co.,  6  Gray,  450; 
Lane  v.  Boston  &  Albany  R.  Co., 
112  Mass.  455;  McGenness  v.  Adri- 
atic Mills,  116  Mass.  177;  Holmes 
V.  Turner's  Falls  Co.,  150  Mass. 
535;  Sanford  v.  Orient  Ins.  Co.,  174 
Mass.  416;  Buffum  v.  York  Mfg. 
Co.,  175  Mass.  471. 

Michigan :  Westchester  Fire  Ins. 
Co.  V.  Barle,  33  Mich.  143 ;  Oakland 
County  Savings  Bank  v.  State 
Bank  of  Carson  City,  113  Mich.  284, 
67  Am.  St.  Rep.  463. 

Missouri:  Northrup  v.  Missis- 
sippi Valley  Ins.  Co.,  47  Mo.  435,  4 
Am.  Rep.  337;  Pitts  v.  D.  M.  Steele 
Mercantile  Co.,  75  Mo.  App..  221. 

Nerw  Hampshire:    Cochecho  Nat. 
Bank  v.  Haskell,  51  N.  H.  116,  12 
Am.  Rep.  67. 
New  Jersey:     Morris  &  Essex  R. 


Co.  V.  Green,  15  N.  J.  Bq.  469;  Ag- 
ricultural Ins.  Co.  V.  Potts,  55  N.  J. 
Law,  158,  39  Am.  St.  Rep.  637. 

New  York:  Hall  v.  Herter  Bros., 
157  N.  Y.  694,  affirming  90  Hun, 
280;  Spelman  v.  Fisher  Iron  Co.,  56 
Barb.  151;  Vaughn  Machine  Co.  v. 
Quintard,  37  App.  Div.  368;  Stein- 
bach  V.  Prudential  Ins.  Co.,  62  App. 
Div.  133;  Meislahn  v.  Irving  Nat. 
Bank,  62  App.  Div.  231. 

North  Dakota:  0.  S.  Paulson 
Mercantile  Co.  v.  Seaver,  8  N.  D. 
215. 

Ohio:  Sturges  v.  Bank  of  Cir- 
cleville,  11  Ohio  St.  153,  78  Am. 
Dec.  296. 

Pennsylvania:  Magill  v.  KaufE- 
man,  4  Serg.  &  R.  317,  8  Am.  Dec. 
713;  Sterling  v.  Marietta  &  Susque- 
hanna Trading  Co.,  11  Serg.  &  R. 
179;  Bank  of  Northern  Liberties  v. 
Davis,  6  Watts  &  S.  289;  Kllpatrick 
V.  Home  Building  &  Loan  Ass'n, 
119  Pa.  St.  30;  Custar  v.  Titusville 
Gas  &  Water  Co.,  63  Pa.  St.  385; 
Sidney  School  Furniture  Co.  v. 
Warsaw  School  District,  122  Pa.  St. 
494,  9  Am.  St.  Rep.  124;  O'Toole  v. 
Post  Printing  &  Publishing  Co.,  179 
Pa.  St.  271. 

South  Carolina:  Simmons  Hard- 
ware Co.  V.  Bank  of  Greenwood,  41 
S.  C.  177,  44  Am.  St.  Rep.  700; 
Crawford  v.  Southern  Ry.  Co.,  56 
S.  C.  136;  Beckham  v.  Southern 
Ry.  Co.,  50  S.  C.  25. 

Tennessee:  Ward,  Courtney  & 
Co.  V.  Tennessee  Coal,  Iron  &  Rail- 
road Co.,  57  S.  W.  193. 

Texas:  International  &  Great 
Northern  R.  Co.  v.  Telephone  & 
Telegraph  Co.,  69  Tex.  277,  5  Am. 
St.  Rep.  45;  Houston,  E.  &  W.  T. 
Ry.  Co.  V.  Campbell,  91  Tex.  551. 

Washington:  Hall  v.  Union  Cen- 
tral Life  Ins.  Co.,  23  Wash.  610. 

West  Virginia:  Coyle  v.  Balti- 
more &  Ohio  R.  Co.,  11  W.  Va.  94. 

Wisconsin:  McGowan  v.  Su- 
preme Court  of  Independent  Order 
of  Foresters,  104  Wis.  173. 
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though  relating  to  the  affairs  of  the  corporation,  binding  upon 
the  latter.  Such  persons  are  mere  ag^its,  and  their  declara- 
tions are  binding  upon  the  corporation  only  when  made  in  the 
course  of  the  performance  of  their  authorized  duties  as  agents, 
so  that  the  declarations  constitute  a  part  of  their  conduct  as 
agents, — a  part  of  the  res  gestae."^^" 

When  a  corporation  ratifies  a  contract  made  by  an  officer  with- 
out authority,  it  ratifies  the  same  in  toto,  and  is  bound,  there- 
fore, by  any  declarations  which  he  may  have  made  during  the 
negotiations  determining  the  meaning  of  an  ambiguity.®'* 

§  726.    Application  of  rules. 

These  rules  apply,  for  example,  when  it  is  sought  to  prove 
an  oral  or  written  statement  or  other  act  of  an  officer  or  agent 
as  an  admission  of  the  corporation,  for  the  purpose  of  estab- 
lishing a  contract  liability  on  its  part,*'^  or  a  liability  for  neg- 
ligence,^®' or  for  the  purpose  of  showing  a  recognition  by  the 
corporation  of  another's  right  or  title  to  property;''*  or  where 

330  Browning  v.  Hinkle,  48  Minn.  sss  Robinson  v.  Fitchburg  &  Wor- 

b44,  31  Am.  St.  Rep.  691.  eester  R.  Co.,  7  Gray   (Mass.)   92; 

3-1  Balfour  v.  Fresno  Canal  &  Ir-  Hill  v.  New  Orleans,  Opelousas  & 

rigation  Co.,  123  Cal.  395.  G.  W.  R.  Co.,  11  La.  Ann.  292;  Con- 

332  Johnson  v.  Union  Switch  &  solidated  Ice  Machine  Co.  v.  Keifer, 
Signal  Co.,  27  Jones  &  S.  169,  129  134  111.  481,  23  Am.  St.  Rep.  688; 
N.  Y.  653;  Chicago,  Burlington  &  First  Nat.  Bank  of  Lyons  v.  Ocean 
Q.  R.  Co.  V.  Coleman,  18  111.  297,  68  Nat.  Bank.  60  N.  Y.  278,  19  Am. 
Am.  Dec.  544;  Bullock  v.  Consum-  Rep.  181;  Ricketts  v.  Birmingham 
ers'  Lumber  Co.  (Cal.)  31  Pac.  367;  Street  Ry.  Co.,  85  Ala.  600;  Louis- 
Tripp  V.  New  Metallic  Packing  Co.,  villa  &  Nashville  R.  Co.  v.  Hill,  115 
137  Mass.  499;  Westchester  Fire  Ala.  334;  Lombard  &  South  Street 
Ins.  Co.  V.  Earle,  33  Mich.  143;  Passenger  Ry.  Co.  v.  Christian,  124 
Hartford  Bridge  Co.  v.  Granger,  4  Pa.  St.  114;  Graddy  v.  Western 
Ccnn.  142;  Norwich  &  Worcester  Union  Telegraph  Co.,  19  Ky.  Law 
R.  Co.  V.  Cahill,  18  Conn.  484;  Wa-  Rep.  1455;  Louisville,  Henderson  & 
ter  Power  Co.  v.  Brown,  23  Kan.  St.  L.  Ry.  Co.  v.  Beauc^amp  (Ky.) 
67  6;  Dubuque  &  Sioux  City  R.  Co.  55  S.  W.  716;  Beckham  v.  Southern 
v.  Pierson,  17  C.  C.  A.  401,  36  U.  S.  Ry.  Co.,  50  S.  C.  25;  Atchison,  To- 
App.  136,  70  Fed.  303;  Low  v.  Con-  peka  &  S.  P.  R.  Co.  v.  Consolidated 
necticut  &  Passumpsic  Rivers  R.  Cattle  Co.,  59  Kan.  Ill;  Parker  v. 
Co.,  45  N.  H.  370;  Henry  v.  North-  Winona  &  St.  Peter  R.  Co.  (Minn.) 
ern  Bank,  63  Ala.  527;  Dobbins  v.  86  N.  W.  2;  Darlington  v.  Western 
Pyrolusite  Manganese  Co.,  75  Ga.  Union  Telegraph  Co.,  127  N.  C.  448. 
450;  Mutual  Life  Ins.  Co.  V.  Robin-  ssi  Mobile  &  Girard  R.  Co.  v. 
son,  24  App.  Div.  (N.  Y.)  570;  Cogsbill,  85  Ala.  456;  Hannibal  & 
Johnson  v.  Buffalo  Homoeopathic  St.  Joseph  R.  Co.  v.  Green,  68  Mo. 
Hospital,  53  App.  Div.  (N.  Y.)  513.  169. 


§726 


MANAGEMENT  OF  CORPORATIONS. 


2221 


it  is  sought  to  show  a  declaration  or  admission,  in  writing, 
oral,  or  by  conduct,  for  the  purpose  of  showing  knowledge  on 
the  part  of  the  corporation  of  illegality  in  a  contract  between 
it  and  another  ;^*^  for  the  purpose  of  showing  that  a  note 
indorsed  to  the  company,  and  on  which  it  has  brought  suit,  is 
not  the  property  of  the  corporation,  but  has  been  indorsed  to  it 
merely  in  order  that  suit  may  be  maintained  thereon  in  a  fed- 
eral court  ;^^®  for  the  purpose  of  establishing  an  estoppel 
against  the  corporation  in  favor  of  one  who  has  acted  on  the 
declaration  or  admission,^^''  or  liability  on  an  account  stated,*^* 


In  ejectment  against  a  corpora- 
tion for  land  claimed  by  plaintiff 
by  adverse  possession,  plaintiff  can- 
not prove  that  an  officer  of  the 
company  recognized  his  title  by  of- 
fering to  purchase  from  him,  un- 
less it  is  shown  that  he  had  au- 
thority to  purchase  for  the  com- 
pany. Mobile  &  Girard  R.  Co.  v. 
Cogsbill,  85  Ala.  456. 

SS5  Jones  V.  Planters'  Bank,  9 
Helsk.  (Tenn.)  455.  And  see  ante, 
§  718  et  seq. 

336  Tuthill  Spring  Co.  v.  Shaver 
Wagon  Co.,  35  Fed.  644. 

337  Chicago  &  Eastern  Illinois  R. 
Co.  V.  Hay,  119  111.  493;  Westches- 
ter Fire  Ins.  Co.  v.  Earle,  33  Mich. 
143;  Johnson  v.  Shelter  Island 
Grove  &  Camp-Meeting  Ass'n,  122 
N.  Y.  330;  Spelman  v.  Fisher  Iron 
Co.,  56  Barb.  (N.  Y.)  151;  Jones  v. 
Yoder  Land  Co.,  16  Pa.  Co.  Ct.  R. 
652 ;  Planters'  Rice-Mill  Co.  v.  01m- 
stead,  78  Ga.  586;  Fulton  Building 
&  Loan  Ass'n  v.  Greenlea,  103  Ga. 
376;  Browning  v.  Hinkle,  48  Minn. 
544,  31  Am.  St.  Rep.  691;  Oakland 
County  Savings  Bank  v.  State 
Bank  of  Carson  City,  113  Mich.  284, 
67  Am.  St.  Rep.  463;  Simmons 
Hardware  Co.  v.  Bank  of  Green- 
wood, 41  S.  C.  177,  44  Am.  St.  Rep. 
700;  Cochecho  Nat.  Bank  v.  Haskell, 
51  N.  H.  116,  12  Am.  Rep.  67;  Gar- 
ner V.  Hall,  122  Ala.  221. 

An  agent  of  a  corporation  with 
whom  another  has  had  all  his  deal- 


ings in  contracting  with  the  corpo- 
ration, and  whose  authority  is  not 
shown  to  be  restricted,  may  estop 
the  corporation  from  asserting  that 
a  subsequent  transaction  invali- 
dates the  contract  by  so  acting  as 
to  bind  himself  by  estoppel  not  to 
claim  a  forfeiture  of  the  contract 
by  reason  of  such  subsequent  trans- 
action. Westchester  Fire  Ins.  Co. 
V.  Earle,  33  Mich.  143. 

A  railroad  company  is  not  re- 
sponsible for  an  error  in  a  town 
plat  whereon  the  location,  of  its 
right  of  way  is  incorrectly  repre- 
sented, merely  because  those  who 
prepared  the  plat  were  its  engineer 
and  local  agent,  in  the  absence  of 
any  proof  that  they  were  in  that 
regard  authorized  to  act  for  the 
company.  Hannibal  &  St.  Joseph 
R.  Co.  V.  Green,  68  Mo.  169. 

A  railroad  company  in  posses- 
sion of  a  right  of  way  under  a  con- 
tract with  the  owner  of  land  is  not 
estopped  from  maintaining  a  bill 
for  specific  performance,  and  the 
execution  of  a  deed  in  fulfillment 
of  the  contract,  by  the  act  of  a 
mere  employe,  engaged  in  settling 
up  right  of  way  matters  under  the 
orders  and  supervision  of  his  su- 
perior officers,  who,  in  negotiating 
with  the  owner  of  such  land,  de- 
clared that  the  company  made  no 
claim  to  a  right  of  way  beyond  a 
certain  width.  Chicago  &  Eastern 
I.  R.  Co.  V.  Hay,  119  111.  493. 

03S  Davis  V.   Georgetown  Bridge 


2222 


PRIVATE  CORPORATIONS. 


§  726 


or  for  false  representations  f^^  for  the  purpose  of  establishing^ 
by  admission  or  estoppel,  the  bouhdaries  of  land  sold  or  leased 
by  the  corporation;^***  for  the  purpose  of  showing  the  amount 
due  on  a  mortgage  held  by  the  corporation;^*^  for  the  purpose 
of  showing  the  authority  of  others  to  act  for  the  corporation.**^ 

Representations,  declarations,  or  admissions  of  an  officer  of 
a  corporation,  made  in  his  own  interest,  and  against  the  in- 
terests of  the  corporation,  cannot  be  treated  by  the  person  to 
whom  they  are  made  as  the  representations  of  the  corpora- 
tion.^*^ 

Declarations  or  admissions  of  an  officer  or  agent,  not  known 
to  and  acquiesced  in  by  the  corporation,  are  not  admissible 
against  the  corporation  to  prove  his  authority.*** 


Co.,  1  Cranch.  C.  C.  147,  Fed.  Cas. 
No.  3,637;  Harvey  v.  West-Side 
Elevated  Ry.  Co.,  13  Hun  (N.  Y.) 
392;  Missouri  Pacific  Ry.  Co.  v.  B. 
F.  Coombs  &  Bros.  Commission  Co., 
71  Mo.  App.  299. 

330  East  Line  &  Red  River  R.  Co. 
V.  Garrett,  52  Tex.  133;  Planters' 
Rice-Mill  Co.  v.  Olmstead,  78  Ga. 
556;  Jones  v.  Yoder  Land  Co.,  16 
Pa.  Co.  Ct.  R.  652.  And  see  post, 
§  737. 

340  Holmes  V.  Turner's  Falls  Co., 
150  Mass.  535;  Hartford  Iron  Min- 
ing Co.  V.  Cambria  Mining  Co.,  80 
Mich.  491. 

341  Johnston  v.  Elizabeth  Build- 
ing &  Loan  Ass'n,  104  Pa.  St.  394; 
Kilpatrick  v.  Home  Building  & 
Loan  Ass'n,  119  Pa.  St.  30;  Fulton 
Building  &  Loan  Ass'n  v.  Greenlea, 
103  Ga.  376. 

342  Union  Gold  Mining  Co.  v. 
Rocky  Mountain  Nat.  Bank,  2  Colo. 
248;  Rumbough  v.  Southern  Im- 
provement Co.,  112  N.  C.  751,  34 
Am.  St.  Rep.  528;  Florida  Midland 
&  Georgia  R.  Co.  v.  Varnedoe,  81 
Ga.  175;    and  in  many  other  cases. 

343  Wheeler  v.  Home  Savings  & 
State  Bank,  188  111.  34,  80  Am.  St. 
Rep.  161;  Moores  v.  Citizens'  Nat. 
Bank  of  Piqua,  111  U.  S.  156,  2 
Cum.  Cas.  144;  Farrington  v.  South 


Boston  R.  Co.,  150  Mass.  406,  1& 
Am.  St.  Rep.  222;  State  Savings 
Bank  of  Ionia  v.  Montgomery 
(M'ich.)  85  N.  W.  879. 

Declarations  or  representations 
by  the  manager  of  a  corporation 
as  to  the  existence  of  a  debt  from 
it  to  him,  of  which  declarations  or 
representations  the  corporation 
had  no  notice,  will  not  estop  it. 
Wheeler  v.  Home  Savings  &  State 
Bank,  188  111.  34,  80  Am.  St.  Rep. 
161,  reversing  85  111.  App.  28. 

In  an  action  by  the  assignee  of 
a  note  given  by  a  corporation  to 
its  president,  declarations  of  the 
president  as  to  the  amount  due  at 
the  time  of  the  transfer  are  not 
admissible  against  the  corporation. 
Love  V.  Anchor  Raisin  Vineyard 
Co.  (Cal.)  45  Pac.  1044. 

Declarations  of  the  officers  of  a 
corporation  as  to  their  authority  to 
use  bonds  of  the  corporation  for 
their  private  purposes  are  not  bind- 
ing on  the  corporation.  Germania 
Safety  Vault  &  Trust  Co.  v.  Boyn- 
ton,  19  C.  C.  A.  118,  37  U.  S.  App. 
602,  71  Fed.  797. 

344  Three  Rivers  Nat.  Bank  v. 
Gilchrist,  83  Mich.  253;  Gould  v. 
Norfolk  Lead  Co.,  9  Cush.  (Mass.) 
338,  57  Am.  Dec.  50;  City  Electric 
Street   Ry.   Co.   v.   First  Nat.   Ex- 
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§  727.    Statements  as  to  past  events. 

An  officer  or  agent  of  a  corporation,  having  authority  to 
transact  a  particular  business,  or  to  superintend  and  manage 
generally  the  current  business  and  dealings  of  the  corporation, 
has,  from  such  authority  alone,  no  implied  or  incidental  power 
to  bind  the  corporation  by  declarations  or  admissions  as  to  past 
events.  The  declarations  or  admissions  are  not  admissible  in 
evidence  against  the  corporation  unless  they  were  made  in 
the  course  of  the  transaction,  so  as  to  constitute  part  of  the 
res  gestae.^*^  "The  principle  of  the  exclusion  [of  such  evi- 
dence] is  the  same  as  obtains  in  the  ordinary  relation  of  prin- 


change  Bank,  62  Ark.  33,  54  Am. 
St.  Rep.  282;  Hensinkveld  v.  St. 
Paul  Fire  &  Marine  Ins.  Co.,  106 
Iowa,  229. 

345  United  States:  Goddard  v. 
Crefleld  Mills,  21  C.  C.  A.  530,  75 
Fed.  818;  Holmes  v.  Montauk 
Steamboat  Co.,  35  C.  C.  A.  556,  93 
Fed.  731. 

Alabama:  Alabama  Great  South- 
ern R.  Co.  V.  Hawk,  72  Ala.  117,  47 
Am.  Rep.  403;  Western  Union  Tele- 
graph Co.  V.  Way,  83  Ala.  554;  Ter- 
ry V.  Birmingham  Nat.  Bank,  93 
Ala.  599,  30  Am.  St.  Rep.  87. 

Illinois:  Pennsylvania  Co.  v. 
Kenwood  Bridge  Co.,  170  111.  645, 
reversing  69  111.  App.  145;  Cleve- 
land, Cincinnati,  Chicago  &  St.  L. 
Ry.  Co.  V.  Jenkins,  75  111.  App.  17; 
Delaware  &  Hudson  Canal  Co.  v. 
Mitchell,  92  111.  App.  577;  Union 
Nat.  Bank  v.  Post,  64  111.  App.  404. 

Iowa:  Sweatland  v.  Illinois  & 
Mississippi  Telegraph  Co.,  27  Iowa, 
433,  1  Am.  Rep.  285;  Empire  Mill 
Co.  v.  Lovell,  77  Iowa,  100,  14  Am. 
St.  Rep.  272;  Schoep  v.  Bankers'  & 
Alliance  Ins.  Co.,  104  Iowa,  354; 
First  Nat.  Bank  of  Dubuque  v. 
Booth,  102  Iowa,  333;  Lee  v.  Mar- 
ion Savings  Bank,  108  Iowa,  716. 

Kansas:  Atchison,  Topeka  &  S. 
F.  R.  Co.  V.  Osbom,  58  Kan.  768; 
Acme  Harvester  Co.  v.  Madden,  4 
Kan.  App.  598. 

Kentucky:  Graddy  v.  Western 
Union  Telegraph  Co.,  19  Ky.  Law 


Rep.  1455;  East  Tennessee  Tele- 
graph Co.  v..  Simm's  Adm'r,  18  Ky. 
Law  Rep.  761. 

Massachusetts:  Gilmore  v.  Mit- 
tineague  Paper  Co.,  169  Mass.  471. 

Michigan:  Andrews  v.  Tama- 
rack Mining  Co.,  114  Mich.  375; 
Maxson  v.  Michigan  Central  R.  Co., 
117  Mich.  218;  Mott  v.  Detroit, 
Grand  Haven  &  M.  Ry.  Co.,  120 
Mich.  127. 

Minnesota:  Browning  v.  Hinkle,. 
48  Minn.  544,  31  Am.  St.  Rep.  691; 
Reem  v.  St.  Paul  City  Ry.  Co.,  77 
Minn.  503;  Jackson  v.  Mutual  Ben- 
efit Life  Ins.  Co.,  79  Minn.  43. 

Missouri:  National  Bank  of 
Commerce  v.  Fitze,  76  Mo.  App. 
356;  Wright  Investment  Co.  v.  Fil- 
lingham,  85  Mo.  App.  534. 

New  Hampshire:  Pemigewas- 
sett  Bank  v.  Rogers,  18  N.  H.  25S; 
Nebonne  v.  Concord  R.  Co.,  67  N.  H. 
531. 

New  York:  Merchants'  Nat. 
Bank  v.  Clark,  139  N.  Y.  314,  36 
Am.  St.  Rep.  710;  First  Nat.  Bank 
of  Lyons  v.  Ocean  Nat.  Bank,  60  N. 
Y.  278,  19  Am.  Rep.  181;  Kay  v. 
Metropolitan  Street  Ry.  Co.,  163  N. 
Y.  447,  reversing  29  App.  Div. 
466;  Cosgray  v.  New  England 
Piano  Co.,  22  App.  Div.  455;  Morris 
V.  Brooklyn  Heights  R.  Co.,  20  App. 
Div.  557;  Congdon  &  Aylesworth 
Co.  V.  Sheehan,  11  App.  Div.  456. 

North  Carolina:  Smith  v.  Nisrth 
Carolina  R.  Co.,  68  N.  C.  107;  Rum- 
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cipal  and  agent.  Tte  statements  of  the  latter  are  inadmissible 
to  affect  the  former,  unless  in  respect  to  a  transaction  in  which 
he  is  authorized  to  appear  for  the  principal,  and  he  has  no  au- 
thority to  bind  his  principal  by  any  statements  as  to  by-gone 
transactions.  Hearsay  evidence  of  this  character  is  only  per- 
missible when  it  relates  to  statements  by  the  agent,  which  he 
was  authorized  by  his  principal  to  make,  or  to  statements  by 
him  which  constitute  part  of  the  transaction  which  is  at  issue 
between  the  parties."**® 

§  7!28.    Particular  officers  or  agents. 

The  directors  of  a  corporation,  acting  as  a  board,  have  the 
power  to  bind  it  by  any  declarations  or  admissions  which  are 
within  their  authority  as  the  governing  oflBcers  of  the  corpora- 
tion. But,  as  we  have  elsewhere  seen,  the  directors  of  a  cor- 
poration have  authority  to  bind  it  only  when  they  act  collect- 
ively as  a  board.  Individual  directors  are  not  its  agents,  and 
it  is  well  settled,  therefore,  that  declarations  and  admissions 
of  individual  directors,  when  not  acting  as  a  board,  are  not 
binding  on  the  corporation,  nor  admissible  as  evidence  against 
it,**^  unless  they  were  acting  at  the  time  as  its  authorized 

bough   V.    Southern    Improvement  &   Telephone   Co.   v.   Gotcher,    93 

Co.,  112  N.  C.  751,  34  Am.  St.  Rep.  Tex.  114. 

528;  Darlington  v.  Western  Union  Vermont:      Hardwlck      Savings 

Telegraph  Co.,  .127  N.  C.  448.  Bank  &  Trust  Co.  v.  Drenan,  72  Vt. 

Oregon:     First    Nat.    Bank    of  438. 

Portland  v.  Linn  County  Nat.  Bank  a^e  Merchants'     Nat.     Bank     v. 

30  Or.  296.  Clark,  139  N.  Y.  314,  319,  36  Am.  St. . 

Pennsylvania:     Magill  v.  Kauff-  Rep.  710,  712. 

man,  4  Serg.  &  R.  317,  8  Am.  Dec.  But  In  an  action  against  a  news- 

713;  Bank  of  Northern  Liberties  v.  paper  corporation  for  libel,  declarer 

Davis,  6  Watts  &  S.  289;  Sterling  tlons  of  defendant's  agent,  made 

V.  Marietta  &  Susquehanna  Trad-  some   time   after   the   publication, 

Ing  Co.,  11  Serg.  &  R.  179;  Hun-  but  when  plaintiff  demanded  a  re- 

tlngdon    &    Broad    Top    Mountain  traction,  are   not  inadmissible  on 

Railroad  &  Coal  Co.  v.  Decker,  82  the  ground  that  they  were  not  part 

Pa.  St.  123:  Pennsylvania  R.  Co.  v.  of  the  res  gestae,  but  are  admissi- 

Books,  57  Pa.  St.  339,  98  Am.  Dec.  ble  on  other  grounds.     O'Toole  v. 

229.  Post  Printing  &  Publishing  Co.,  179 

South  Carolina:     State  Bank  v.  Pa.  St.  271. 
Johnson,  1  Mill,  404,  12  Am.  Dec.  347  Hartford  Bank  v.  Hart,  3  Day 
645.  (Conn.)  491,  3  Am.  Dec.  274;  Hart- 
Texas:    Southwestern  Telegraph  ford  Bridge  Co.  v.  Granger,  4  Conn. 


§  728  MANAGEMENT  OF  CORPORATIONS.  2225 

agents,  and  within  the  scope  of  their  authority.**^  Statements 
of  a  minority  of  the  directors  of  a  corporation,  admitting 
knowledge  of  illegality  in  a  contract  between  the  corporation 
and  third  persons,  are  not  binding  upon  or  admissible  against 
the  corporation,  as  the  acts  of  a  minority  of  directors  are  not 
the  acts  of  the  corporation.**® 

The  general  manager  or  superintendent  of  a  corporation  may 
bind  it  by  admissions  within  the  scope  of  his  general  authority, 
or  by  declarations  made  in  the  course  of  any  transaction  which 
is  within  his  authority.*®"  But  declarations  or  admissions  by 
him,  not  expressly  authorized  by  the  directors,  and  not  within 

142;  Tripp  v.  New  Metallic  Packing  the  proposals  were  accepted,  do  not 
Co.,  137  Mass.  499;  Peek  v.  Detroit  bind  the  corporation.  Soper  v. 
Novelty  Works,  29  Mich.  313;  Buffalo  &  Rochester  R.  Co.,  19 
Pemigewassett  Bank  v.  Rogers,  18  Barb.  (N.  Y.)  310. 
N.  H.  255;  Soper  V.  Buffalo  &  Roch-  348  On  an  issue  as  to  whether 
ester  R.  Co.,  19  Barb.  (N.  Y.)  310;  work  done  by. the  plaintiff  in  re- 
Kearney  Bank  v.  Proman,  129  Mo.  pairing  a  railroad  embankment 
427,  50  Am.  St.  Rep.  456;  Grayville  was  done  as  subcontractor  under  a 
&  Mattoon  R.  Co.  v.  Burns,  92  111.  person  who  had  the  contract  from 
S02;  Jones  v.  Planters'  Bank,  9  the  company  for  construction  of 
Heisk.  (Tenn.)  455;  Polleys  v.  the  embankment,  or  as  an  inde- 
Ocean  Ins.  Co.,  14  Me.  141;  Florida  pendent  contractor  with  the  corn- 
Midland  &  Georgia  R.  Co.  v.  Varne-  pany,  evidence  of  statements  made 
doe,  81  Ga.  175;  Stoystown  &  by  a  director  of  the  company,  who 
Greensburg  Turnpike-Road  Co.  v.  was  a  member  of  the  building  com- 
Craver,  45  Pa.  St.  386 ;  Bast  Line  &  mittee,  in  a  conversation  with  the 
Red  River  R.  Co.  v.  Garrett,  52  Tex.  principal  contractor,  to  the  effect 
133.  that  the  company  did  not  expect 

In  an  action  by  a  corporation  for  the  contractor  to  bear  the  expense 
breach  of  a  written  contract  to  of  the  repairs,  were  held  admissible 
build  a  draw  in  a  bridge.  It  was  against  the  company  as  the  declara- 
held  that  declarations  of  a  director  tlons  of  Its  agent  within  the  scope 
of  the  corporation,  that  it  must  fur-  of  his  authority.  Norwich  &  Wor- 
nish  Iron  for  the  draw,  were  not  cester  R.  Co.  v.  Cahill,  18  Conn, 
admissible  on  an  Issue  as  to  wheth-   484. 

er   the    defendant    had    built   the       s*^  Jones    v.    Planters'    Bank,    9 
bridge  according  to  the  contract,    Heisk.  (Tenn.)  455. 
as  the  director  had  no  authority  to       sso  Spelman  v.  Fisher  Iron  Co., 
construe    the    contract.    Hartford    56  Barb.   (N.  Y.)   151;   Bullock  v. 
Bridge  Co.  v.  Granger,  4  Conn.  142.    Consumers'  Lumber  Co.   (Cal.)  31 

Where  the  directors  of  a  corpora-  Pac.  367;  Westchester  Fire  Ins.  Co. 
tion  have  referred  proposals  for  a  v.  Earle,  33  Mich.  143;  Planters' 
contract  to  an  executive  committee  Rice-Mill  Co.  v.  Olmstead,  78  Ga. 
and  superintendent  to  close  such  586;  McGenness  v.  Adriatic  Mills, 
contract  as  they  may  deem  most  116  Mass.  177. 
advantageous  to  the  company,  and  The  president  and  managing  agent 
they  have  not  acted,  declarations  of  of  a  corporation,  authorized  to 
a  director,  made  Immediately  after  manage  Its  business,  have  author- 
adjournment  of  the  meeting,  that   Ity  to  bind  it  by  admissions  in  re- 
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the  scope  of  his  authority,  are  not  binding  on  the  corporation, 
although  made  on  its  behalf.^*^ 

The  president  of  a  corporation,  as  we  have  elsewhere  seen, 
has  no  authority  to  act  for  or  bind  it  by  contracts  or  otherwise 
merely  by  virtue  of  his  office,*^^  and  therefore  his  admissions 
or  declarations,  although  made  on  behalf  of  the  corporation, 
are  not  binding  upon  it,  or  admissible  in  evidence  against  it, 
unless  they  are  expressly  authorized  by  the  corporation,  or  are 
made  in  the  course  of  transactions  which  are  within  the  scope 
of  the  authority  conferred  upon  him,  and  are  part  of  the  res 
gesiae?^^  If  the  president,  however,  is  intrusted  with  the 
general  management  of  the  corporation,  or  with  the  manage- 
ment of  a  particular  transaction,  any  admission  or  declaration 
by  him  within  the  scope  of  his  authority  is  the  admission  or 
declaration  of  the  corporation.^** 

The  treasurer  (Jr  secretary  of  a  corporation  cannot  bind  it  by 
admissions  or  declarations  except  within  the  scope  of  the  au- 
thority conferred  upon  them  by  the  corporation,  for  they  have 

gard    to    the    fulfillment    of    con-  ment  Co.,  112  N.  C.  751,  34  Am.  St. 

tracts,  so  as  to  render  such  admis-  Rep.  528;  First  Nat.  Bank  of  Lyons 

sions   competent   evidence   against  v.  Ocean  Nat.  Bank.  60  N.  Y.  278, 

it.    Bullock  V.  Consumers'  Lumber  19  Am.  Rep.  181:    Ricketts  v.  Bir- 

Co.  (Cal.)  31  Pac.  367.  mingham   Street  Ry.   Co.,   85  Ala. 

,•^^  a^it-h   „    7^ir„.fh    n„„,^n„„   -D  600;    Brush  Electric  Light  &  Power 

351  Smith   V    North   Caroina  R.  ^         ^.j      Council  of  Montgomery, 

in«;fn^.lo,;,i  ir  w%  r'j:  i^i'  ^l*  ^la.  433;  Garner  v.  Hall,  122 
leans  Opelousas  &  G  W.  R.  Co.,  11    ^j     221;    Lombard  &  South  Street 

Yr;.tl\v.X  ^««  w«rt?J.i^?rnT;  Passenger  Ry.  Co.  v.  Christian,  124 
Aaair,  y  wash.  686;  Hartford  Iron    p     gt   114 

Mining  Co.  v.  Cambria  Mining  Co.,        o',ir^i,j„„'       T>„_n„„t^ «.  <->    -d 

80  Mich.  491;   Blain  v.  Pacific  Ex^  p„  t  PnS.^s  nf  9Q7   rs^a^" 

T)re<is  Co    fiq  Tex   74  ^°-  ^'  Coleman,  18  111.  297,  68  Am. 

pi  ess  uo.,  b9  lex.  /4.  p^^     544.    Tuthill    Spring   Co.    v. 

352  Ante,  §  701.  Shaver  Wagon  Co.,   35   Fed.   644; 
."53  Dubuque  &  Sioux  City  R.  Co.    Henry  v.  Northern  Bank,  63  Ala. 

V.  Pierson,  17  C.  C.  A.  401,  36  U.  S.  527;  Robinson  v.  Fitchburg  &  Wor- 

App.  136,  70  Fed.  303;   Bullock  v.  cester  R.  Co.,  7  Gray  (Mass.)   92; 

Consumers'  Lumber  Co.   (Cal.)   31  Low  v.  Connecticut  &  Passumpsic 

Pac.  367;  Hawley  v.  Gray  Bros.  Ar-  Rivers  R.  Co.,  45  N.H.370;  Johnson 

lificial  Stone  Paving  Co.,  106  Cal.  v.  Union  Switch  &  Signal  Co.,  27 

337;    Union    Gold    Mining    Co.    v.  Jones  &  S.  169,  129  N.  Y.  653;  Mc- 

Rocky  Mountain  Nat.  Bank,  2  Colo.  Mlllan  v.  Carson  Hill  Union  Min- 

248;     Dobbins  v.  Pyrolusite  Man-  ing  Co.,  12  Phila.  (Pa.)  404;  Jones 

ganese  Co.,  75  Ga.  450;  Holmes  v.  v.  Yoder  Land  Co.,  16  Pa.  Co.  Ct. 

Turner's  Falls  Co.,  150  Mass.  535;  R.  652;  Merchants'  Bank  of  Balti- 

Rumbough   v.    Southern   Improve-  more  v.  Goddin,  76  Va.  503. 
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no  authority  to  bind  the  corporation  merely  by  virtue  of  their 
office.'*®  But  they  may  be  intrusted  either  with  the  general 
management  of  the  business  or  with  the  management  of  a  par- 
ticular part  of  it,  and  in  such  a  case  their  declarations  or  ad- 
missions, within  the  scope  of  their  authority,  are  binding.' ®® 

The  cashier  of  a  bank  binds  the  bank  by  any  admission  or 
declaration  which  is  within  the  general  scope  of  his  authority 
as  the  executive  officer  of  the  bank,  as  explained  in  a  former 
section,  but  not  by  declarations  or  admissions  not  connected 
with  the  ordinary  business  of  the  banlf,  or,  though  connected 
with  its  business,  not  within  the  scope  of  his  authority.'^^ 

^  729.     Stockholders  or  members. 

Since  the  stockholders  or  members  of  a  corporation  are  not 
its  agents,  and  have  no  power  to  bind  it,  merely  by  reason  of 


355  Johnston  v.  Elizabeth  Build- 
ing &  Loan  Ass'n,  104  Pa.  St.  394; 
Harvey  v.  West  Side  Elevated  Ry. 
Co.,  13  Hun  (N.  Y.)  392;  Sears  v. 
Illinois  Wesleyan  University,  28  111. 
183;  Tripp  v  New  Metallic  Pack- 
ing Co.,  137  Mass.  499;  Hardwick 
Savings  Bank  &  Trust  Co.  v.  Dren- 
an,  72  Vt.  438;  Extension  Gold 
Mining  &  Milling  Co.  v.  Skinner 
(Colo.)  64  Pac.  198.  And  see  ante, 
§703. 

The  treasurer  of  a  corporation 
cannot,  unless  authorized,  bind  the 
corporation  by  an  admission  that 
the  condition  of  a  contract  upon 
which  money  is  to  become  payable 
hy  the  corporation  has  been  per- 
formed. Tripp  v.  New  Metallic 
Packing  Co.,  137  Mass.  499. 

356  Kilpatrick  v.  Home  Building 
&  Loan  Ass'n,  119  Pa.  St.  30;  Davis 
V.  Georgetown  Bridge  Co.,  1  Cranch, 
C  C.  147,  Fed.  Cas.  No.  3,637. 

357  Ante,  §  705;  Oakland  County 
Savings  Bank  v  State  Bank  of 
Carson  City,  113  Mich.  284;  67 
Am.  St.  Rep.  463.  In  this  case  it 
was  held  that  a  bank  was  estopped 
to  deny  the  truth  of  a  statement  by 
its  cashier  that  it  had  no  lien  on 
certain  stock. 


See,  also,  Simmons  Hardware  Co. 
v.  Bank  of  Greenwood,  41  S.  C. 
177,  44  Am.  St.  Rep.  700  (where  a 
bank  was  held  bound  by  the  admis- 
sion of  its  cashier  that  there  were 
funds  in  the  bank  to  pay  a  check) ; 
Merchants'  Bank  v.  Marine  Bank, 
3  Gill  (Md.)  96,  43  Am.  Dec.  300 
(where  it  was  held  that  admis- 
sions by  the  cashier  of  a  bank  that 
forged  bills  were  genuine,  and 
promises  to  pay  what  the  bank  did 
not  owe,  were  not  binding  on  the 
bank). 

And  see  Mackay  v.  Commercial 
Bank  of  New  Brunswick,  L.  R. 
5  P.  C.  394;  Sturges  v.  Bank  of 
Circleville,  11  Ohio  St.  153,  78  Am. 
Dec.  296;  Cochecho  Nat.  Bank  v. 
Haskell,  51  N.  H.  116,  12  Am.  Rep. 
67;  Pemigewassett  Bank  v.  Rogers, 
18  N.  H.  255;  Salem  Bank  v.  Glou- 
cester Bank,  17  Mass.  1,  9  Am. 
Dec.  Ill;  Gould  v.  Cayuga  County 
Nat.  Bank,  56  How.  Pr.  (N.  Y.) 
505;  Bank  of  Metropolis  v.  Jones, 
8  Pet.  (U.  S.)  12;  United  States  v. 
City  Bank  of  Columbus,  21  How. 
(U.  S.)  356;  Houghton  v.  First  Nat. 
Bank  of  Blkhorn,  26  Wis.  663,  7 
Am.  Rep.  107;  Consolidated  Mill- 
ing Co.  V.  Fogo,  104  Wis.  92;  Har- 
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their  membership,  the  admissions  or  declarations  of  individual 
stockholders  or  members  are  not  admissible  against  the  corpora- 
tion unless  they  are  acting  as  its  agents  in  the  matter  and  are 
authorized  to  do  so.^®® 

§  730.    Effect  of  officer's  declaration  as  a^^ainst  stockholders. 

When  declarations  of  an  officer  of  a  corporation  are  within 
the  scope  of  his  authority,  so  as  to  be  binding  upon  and  ad- 
missible against  the  corporation,  they  are  clearly  binding  as 
against  individual  stockholders  in  so  far  as  they  are  repre- 
sented by  the  corporation;  but  they  cannot  affect  the  existing 
rights  of  nonassenting-  stockholders  as  creditors  or  mortgagees 
of  the  corporation,  for  in  this  respect  they  are  not  represented 
by  the  corporation,  but  are  like  any  other  creditor  or  mort- 
gagee. Thus,  it  was  held  in  a  late  Illinois  case  that  represen- 
tations, made  by  the  president  of  a  corporation  while  nego- 
tiating a  sale  of  corporate  bonds,  that  the  mortgage  securing 
them  was  a  first  lien  on  the  property  of  the  corporation,  al- 
though made  within  the  scope  of  his  authority,  were  not  ad- 
missible against  a  stockholder,  not  present  when  they  were 
made,  to  affect  his  rights  as  mortgagee  of  the  corporation  under 
a  prior  mortgage,  or  the  rights  of  his  assignee.'^^* 

XVII.     Delegation  of  Authoeity  by  Directors  and  Other  Officers  or 

Agents. 

§  731.  In  general. — When  powers  involving  the  exercise  of 
judgment  and  discretion  are  vested  in  the  directors  or  trustees, 

risburg  Bank  v.  Tyler,  3  Watts  &  Shay  v.  Tuolumne  Water  Co.,  6  Cal. 

S.  (Pa.)  373;  Mapes  v.  Second  Nat.  73;    Dean   v.   Ross,   105    Cal.   227; 

Bank  of  Titusville,  80  Pa.  St.  163;  Polleys  v.  Ocean  Ins.  Co.,  14  Me. 

Manufacturers'    Bank    of   Troy   v.  141;  Ruby  v.  Abyssinian  Religious 

Scofield,  39  Vt.  590;  Grant  v.  Crop-  Society  of  Portland,  15  Me.  306; 

sey,  8  Neb.  205;   Merchants'  Bank  Mitchell  v.  Rome  R.  Co.,  17  Ga.  574; 

of  Lincoln  v.  Rudolf,  5  Neb.  527;  New  Ebenezer  Ass'n  v.  Gress  Lum- 

Lieberman  v.  First  Nat.  Bank  of  ber     Co.,    89     Ga.    125;    Hogg    v. 

Wilmington  (Del.  Ch.)  40  Atl.  382.  Za.nesville  Mfg.  Co.,  Wright  (Ohio) 

3B8  Hartford  Bank  v.  Hart,  3  Day  139. 

(Conn.)  495,  3  Am.  Dec.  274;  Pair-  359  Mullanphy   Savings  Bank  v. 

field  County  Turnpike  Co.  v.  Thorp,  Schott,  135  111.  655,  25  Am.  St.  Rep. 

13  Conn.  173,   1   Smith's  Cas.  53;  401. 
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they  cannot  delegate  the  same,  unless  expressly  or  impliedly  au- 
thorized to  do  so;  but,  in  the  absence  of  restrictions,  they  are  im- 
pliedly authorized  to  appoint  subordinate  ofB.cers  and  agents,  and 
delegate  to  them  the  power  to  do  any  act  which  is  necessary  or 
proper  in  the  usual  course  of  business  of  the  corporation. 

The  subordinate  officers  or  agents  of  a  corporation  cannot  dele- 
gate their  powers,  in  so  far  as  they  involve  the  exercise  of  judg- 
ment or  discretion,  unless  expressly  or  impliedly  authorized  to 
do  so;  but,  in  the  absence  of  restrictions,  managing  officers  and 
agents  have  implied  authority  to  appoint  and  delegate  powers 
to  subordinate  agents. 

It  is  a  general  principle  of  the  law  of  agency  that,  in  the 
absence  of  express  or  implied  authority,  the  trust  delegated  by 
a  principal  to  his  agent  cannot  be  delegated  by  the  latter,  par- 
ticularly when  the  performance  of  the  agency  involves  the  exer- 
-cise  of  judgment  or  discretion.  The  maxim  is.  Delegatus  non 
potest  delegare.  This  principle  applies  to  agents  of  corpora- 
tions, as  well  as  of  natural  persons,  although  not  to  the  same 
extent.  From  the  necessities  of  the  case  and  usage,  authority 
on  the  part  of  officers  and  agents  of  corporations  to  appoint 
subordinate  agents,  and  delegate  authority  to  them,  is  often, 
implied,  when  it  would  not  be  implied  if  the  principal  were  a 
natural  person. 

I  732.     Delegation  of  authority  by  directors  or  trustees. 

In  some  of  the  text  books  and  cases  it  has  been  said  that  the 
directors  or  trustees  of  a  corporation,  intrusted  generally  with 
the  supervision  and  management  of  the  concerns  of  the  cor- 
poration, and  the  performance  of  whose  duties  involves  the 
exercise  of  discretion  and  judgment,  cannot  delegate  their  pow- 
ers f^°  but  this  is  far  from  true.  The  doctrine  that  an  agent 
cannot  delegate  his  powers  does  not  apply  where  he  is  au- 
thorized to  do  so,  either  expressly  or  impliedly.  The  direct- 
ors or  trustees  of  a  corporation,  therefore,  can  certainly  dele- 

aeoGlllis  v.  Bailey,  21  N.  H.  149;    Chase,  56  N.  H.  341;  Silver  Hook 
-Farmers'  Mutual  Fire  Ins.  Co.  v.    Road  v.  Greene,  12  R.  I.  164. 
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gate  authority  to  act  for  and  represent  the  corporation  to  subor- 
dinate officers  and  agents,  even  in  matters  involving  the  exer- 
cise of  judgment  and  discretion,  when  they  are  expressly  au- 
thorized to  do  so  by  appointment  of  committees  and  subordinate 
officers  and  agents.**^ 

And  even  in  the  absence  of  express  authority,  an  authority 
to  delegate  powers  to  a  large  extent  must  be  implied  from  neces- 
sity and  usage,  for  the  directors  or  trustees  cannot  attend  to 
all  the  details  and  current  business  of  the  corporation,  and  it 
is  not  customary  for  them  to  do  so.  Where  the  charter,  gen- 
eral law,  or  a  by-law  vests  the  general  superintendence  and  con- 
trol and  active  management  of  all  the  concerns  of  a  corpora- 
tion in  a  board  of  directors  or  trustees,  as  is  generally  the  case 
in  business  corporations,  the  board  constitutes,  to  all  purposes 
of  dealing  with  others,  the  corporation,  and  do  not,  at  least  in 
the  general  management  of  the  corporate  business,  exercise  a 
delegated  authority  in  the  sense  of  the  rule  prohibiting  dele- 
gation of  authority  by  an  agent  f^^  and  it  has  been  held,  there- 
fore, that  they  have  authority,  acting  as  and  for  the  corpora- 
tion, to  delegate  to  subordinate  officers  or  agents,  or  to  a  com- 
mittee of  their  own  number,  the  power  to  perform  any  act,  in 
the  course  of  the  business  of  the  corporation,  which  they  them- 
selves can  legally  perform,  although  the  performance  of  the 
act  may  involve  the  exercise  of  the  highest  judgment  and  dis- 

361  The  directors  may  be  expressly  ficers  and  agents  as  the  conduct  of 

authorized  by  the  charter  or  gen-  the  business  may  require,  the  trus- 

eral  law,  or  by  the  by-laws  if  not  tees  or  directors  of  a  corporation 

inconsistent  therewith,  to  delegate  owning  electric  light  patents  and 

their  powers  to  an  executive  com-  manufacturing  electrical  supplies, 

mittee  or  other  agents,  and  they  are  authorized  to  appoint  an  execu- 

may  thus  have  authority  to  dele-  tive  committee  of  their  own  num- 

gate  their  full  powers.    Union  Par  ber  to  contract  with  companies  in 

ciflc  Ry.  Co.  V.  Chicago,  Rock  Island  different   states   for  the   exclusive 

&  P.  Ry.  Co.,  2  C.  C.  A.  174,  10  U.  use  of  its  lights  and  dynamos  in 

S.  App.  98,  163  U.  S.  564,  51  Fed.  such    states.       Sheridan    Electric 

309.     See,  also,  Harris'  Case,  7  Ch.  Light  Co.  v.  Chatham  Nat.  Bank, 

App.  587.  127  N.  Y.  517. 

Under  a  statute  providing  that  the  362  Burrill   v.    Nahant   Bank,    2 

business  of  a  manufacturing  cor-  Mete.  (Mass.)  163,  35  Am.  Dec.  395; 

poration    shall    be    carried    on    by  Hoyt  v.  Thompson's  Ex'r,  19  N.  Y. 

trustees  or  directors,  but  that  they  207;    Jones   v.   Williams,    139   Mo. 

may  appoint  such  subordinate  of-  1,  61  Am.  St.  Rep.  436. 
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cretion.^®^  Thus,  they  may  appoint  officers  or  agents  as  general 
managers  of  the  business,  or  of  particular  parts  of  it,  or  author- 
ize agents  to  sell  and  convey  or  mortgage  property,  or  buy  prop- 
erty, or  make  contracts,  etc.^^* 

In  a  late  Missouri  case  it  was  said:  "The  directors  have 
the  power,  without  statutory  authority,  to  delegate  to  officers, 
agents,  or  executive  committees  the  power  to  transact,  not 
only  ordinary  and  routine  business,  but  biisiness  requiring  the 
highest  degree  of  judgment  and  discretion.  Thus  authority 
to  manage  the  business  of  railroad  corporations,  insurance  com- 
panies, banking  institutions  and  other  corporations  having  large 
and  complicated  business  interests,  is,  usually,  delegated  by 
the  directors  to  agents,  often,  but  not  necessarily,  officers  of  the 
corporation.  These  agents,  or  managing  officers,  have  inci- 
dental power  to  employ  all  assistants  and  to  do  all  acts  neces- 
sary to  properly  conduct  the  business  over  which  they  are  given 
charge.  Formal  action  of  the  board  of  directors  is  not  neces- 
sary in  order  to  confer  the  authority.     The  power  expressly 

363  Hoyt  v.  Thompson's  Ex'r,  19  Girardeau  &  State  Line  R.  Co.,  59 

N.   Y.   207;    Burden   v.   Burden,   8  Mo.    514;    and    see   the    numerous 

App.  Div.  160,  159  N.  Y.  287.  cases  cited  ante,  under  sections  699- 

361  Burrill    v.    Nahant    Bank,    2  705. 

Mete.  (Mass.)  163,  35  Am.  Dec.  395;  Where  the  directors  are  authoriz- 

Northampton  Bank  v.   Pepoon,   11  ed  to  assign  securities  belonging  to 

Mass.  288;  McNeil  v.  Boston  Cham-  the  company,  they  may  authorize 

her  of  Commerce,   154  Mass.  277;  an  officer  or  one  of  their  number  to 

Hoyt    V.   Thompson's   Ex'r,   19   N.  assign  them.     Northampton  Bank 

Y.  207;   Burden  v.  Burden,  8  App.  v.  Pepoon,  11  Mass.  288;    Stevens 

Div.  160,  159  N.  Y.  287;  Prindle  v.  v.  Hill,  29  Me.  133. 

Washington  Life  Ins.  Co.,  73  Hun  When   the   directors   are   vested 

(N.  Y.)  448;  Jones  V.  Williams,  139  with    general    and    full    power   to 

Mo.  1,  61  Am.  St.  Rep.  436;   Man-  manage    all   the    concerns    of   the 

Chester  &  Lawrence  R.  Co.  v.  Fisk,  corporation,  they  may  delegate  to  a 

33  N.  H.  297;  Leavitt  v.  Oxford  &  committee    of   their    own    number 

Geneva  Silver  Mining  Co.,  3  Utah,  an  authority  to  alienate  or  incum- 

265;    Stevens  v.  Hill,  29  Me.  133;  ber  the  real  estate  of  the  company. 

Metropolitan    Telephone    &    Tele-  and  to  execute  proper  instruments 

graph  Co.  v.  Domestic  Telegraph  &  and  affix  the  corporate  seal  for  the 

Telephone   Co.,  43  N.  J.  Eq.   626;  purpose.     Burrill  v.  Nahant  Bank, 

Merrick  v.  Bank  of  Metropolis,   8  2  Mete.   (Mass.)   163,  35  Am.  Dec. 

Gill  (Md.)  59;  Rldgwayv.  Farmers'  395. 

Bank  of  Bucks  County,  12  Serg.  &  The  directors  of  a  railroad  com- 

R.  (Pa.)  256,  14  Am.  Dec.  681;  Mit-  pany  may  delegate  to  agents  the  , 

cheir  V.  Deeds,  49  111.  416,  95  Am.  power  to  fix  rates.    Manchester  & 

Dec.   621;   Western  Bank  v.  Gils-  Lawrence  R.  Co.  v.  Fisk,  33  N.  H. 

trop,  45  Mo.  419;  Kitchen  v.  Cape  297. 
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given  by  statute  to  the  board  of  directors  Ho  appoint  such  subor- 
dinate officers  and  agents  as  the  business  of  the  corporation 
may  require,'  does  not  limit  or  diminish  the  common-law  power 
to  delegate  authority.  The  directors  represent  the  impersonal 
corporation  completely,  in  the  business  it  is  authorized  to  trans- 
act, and  have  the  power  to  do,  or  cause  to  be  done,  whatever 
they  as  individuals  could  do  if  the  business  were  their  own. 
They  act  as  the  corporation  itself,  as  well  as  under  a  delegated 
authority  from  it."^^^ 

There  is  a  limit,  however,  even  to  the  power  of  the  direct- 
ors or  trustees  to  delegate  authority.  As  their  authority  to 
delegate  is  implied  from  the  necessities  in  the  management  of 
the  corporation,  and  from  usage,  so,  also,  it  is  limited  by  the 
same  considerations.  They  cannot  delegate  entire  supervision 
and  control  of  the  corporation  to  others,  unless  expressly  au- 
thorized, for  this  is  not  only  unnecessary  and  contrary  to  usage, 
but  it  is  inconsistent  with  the  charter  or  law,  which  requires 
that  they  shall  have  general  supervision  and  control  of  the 
corporation.^^® 

Nor  can  they  delegate  to  subordinate  officers  or  agents  the 
exercise  of  discretionary  powers  which  by  the  charter,  general 
laws,  by-laws,  vote  of  the  stockholders,  or  usage  is  vested  ex- 
clusively in  themselves.^  ®^  Thus,  where  the  charter  of  a  bank 
expressly  requires  that  all  discounts  shall  be  made  by  the  board 
of  directors,  they  cannot  delegate  authority  to  make  discounts 
to  the  president  or  cashier.^®®     And  it  has  been  held  that  a 

365  Jones  V.  Williams,  139  Mo.  1,  561;  Cartmell's  Case,  9  Ch.  App. 
25,  61  Am.  St.  Rep.  436,  446.  691;  Gillls  v.  Bailey,  21  N.  H.  149; 

366  Davis  V.  Flagstaff  Silver  Min-  Percy  v.  Millaudon,  8  Mart.  (N.  S.; 
ing  Co.,  2  Utah,  74;  Flagstaff  Sil-  La.)  68,  3  La.  568;  Rutland  &  Bur- 
ver  Mining  Co.  v.  Patrick,  2  Utah,  lington  R.  Co.  v.  Thrall,  35  Vt.  536; 
304;  Tempel  v.  Dodge,  89  Tex.  Bliss  v.  Kaweah  Canal  &  Irrigation 
68.  Co.,  65  Cal.  502 ;  Bright  v.  Metairie 

The  directors  cannot  surrender  Cemetery  Ass'n,  33  La.  Ann.  58. 

or  delegate  the  entire  management  That   the    power    to    locate   the 

and  control  of  the  corporate  busi-  route  of  a  railroad  company  can- 

ness  to  a  creditor  until  payment  of  not  be  delegated  by  the  directors, 

his  claim.    Davis  v.  Flagstaff  Sil-  see  Weidenfeld  v.  Sugar  Run  R. 

ver  Mining  Co.,  and  Flagstaff  Sil-  Co.,  48  Fed.  615. 

ver  Mining  Co.  v.  Patrick,  supra.  368  Percy  v.  Millaudon,  8  Mart. 

367  Howard's   Case,   1    Ch.   App.  (N.  S.;  La.)  68,  3  La.  568. 
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by-law  of  a  corporation,  providing,  that  the  directors  shall  exer- 
cise general  control  over  the  affairs  of  the  company,  and  have 
power  to  sell  its  lands  and  tenements  on  such  terms  and  con- 
ditions as  they  may  deem  advantageous  to  the  company,  does 
not  authorize  them  to  delegate  to  another,  as  their  agent  and 
attorney,  authority  to  lease  lands  of  the  company  on  such 
terms  and  conditions  as  he  may  deem  proper.^®® 

Where  the  charter  or  general  law  vests  the  power  to  make 
calls  or  assessments  on  stock  in  the  board  of  directors,  they 
cannot  delegate  the  power  to  a  subordinate  officer  or  agent,  or 
to  a  committee  of  their  own  number.^'"'  And  when  the  charter 
empowers  the  directors  to  order  the  treasurer  to  sell  shares  for 
nonpayment  of  assessments,  they  cannot  delegate  this  power 
by  appointing  the  president  and  treasurer  a  committee  to  col- 
lect arrearages  and  enforce  collections  of  assessments  by  sales 
or  otherwise.^'^^  ISTor  can  the  directors  or  trustees  delegate  the 
power  to  declare  dividends.^'^'^ 

Ministerial  acts, — When  the  board  of  directors  or  trustees 
have  been  specially  vested  with  discretionary  power,  and  have 
exercised  their  discretion  to  the  extent  of  determining  upon 
certain  action,  it  is  well  settled  that  they  may  authorize  an 
agent  or  a  committee  of  their  own  number  to  perform  the  min- 
isterial duties  necessary  to  carry  their  resolution  into  effect. 
Thus,  the  directors  or  trustees,  after  they  have  met  and  deter- 
mined to  execute  notes  or  bonds,  or  make  any  other  contract, 
or  to  execute  a  conveyance,  mortgage,  or  assignment  for  the 

369  Gillis  V.  Bailey,  21  N.  H.  149.  S70  Rutland  &  Burlington  R.  Co. 

But    compare    the    cases    in    note  v.  Thrall,  35  Vt.  536;  Banet  v.  Al- 

364,  supra.  ton  &  Sangamon  R.  Co.,  13  111.  504; 

When  the  stockholders  confer  on  Farmers'  Mutual  Fire  Ins.  Co.  v. 

the  directors  discretionary  power  Chase,  56  N.  H.  341;  Monmouth  Mu- 

to  dispose  of  the  corporate  power,  tual  Fire   Ins.   Co.   v.   Lowell,   59 

they  cannot  delegate  the  exercise  Me.  504;  Pike  v.  Bangor  &  Calais 

of  their  discretion  in  the  matter,  Shore  Line  R.  Co.,  68  Me.  445;  Sil- 

although   they   may   delegate   the  ver  Hook  Road  v.  Greene,  12  R^ 

performance  of  ministerial  duties  I.  164. 

in  connection  with  a  sale  made  or  s'l  York  &  Cumberland  R.  Co.  v. 

authorized  by  themselves.     Patter-  Ritchie,  40  Me.  425. 

son  V.  Portland  Smelting  &  Refin-  ^72  Gratz    v.    Redd,    4    B.    Mon. 

ing  Works,  35  Or.  96.  (Ky.)  186. 
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benefit  of  creditors,  may  direct  or  authorize  an  agent  or  com- 
mittee to  execute  the  contract,  conveyance,  or  mortgage,  and 
affix  the  seal  of  the  corporation.^^^ 

Ratification. — When  a  contract  is  made  or  other  act  done  for 
a  corporation  by  a  person  acting  without  authority,  the  direct- 
ors may  ratify  his  act  and  render  it  binding,  if  it  is  an  act 
which  they  could  have  authorized.  This  involves  no  delega- 
tion of  their  powers.^'^*  Where  the  charter  of  a  river  improve- 
ment company  required  the  tolls  for  driving  logs  to  be  fixed 
by  the  directors,  and  they  were  fixed  by  an  executive  commit- 
tee, and  then  ratified,  by  the  directors,  it  was  held  sufficient.^'^^ 
While  the  directors  cannot  delegate  their  power  to  make  calls 
or  assessments  on  stock,  yet  if  the  power  is  exercised  by  others, 
and  their  act  is  afterwards  adopted  or  ratified  by  the  directors, 
it  becomes  in  effect  the  act  of  the  latter.^^* 

§  733.    Delegation  of  authority  by  subordinate  officers  and  agents. 

Whether  or  not  subordinate  officers  and  agents  of  a  corpora- 
tion can  delegate  powers  to  other  agents  depends  upon  whether 
authority  to  do  so  has  been  expressly  conferred,  or  can  be  im- 
plied. The  president  of  a  corporation,  or  any  other  officer  or 
agent  who  has  been  intrusted  by  the  charter,  or  by  the  stock- 
holders or  directors,  with  general  authority  to  manage  the  busi- 
ness of  the  corporation,  undoubtedly  has  the  implied  power  to 
appoint  usual  and  necessary  subordinate  agents  to  act  under 
his  supervision  and  control,  although  their  acts  may  involve 
the  exercise  of  judgment  and  discretion.^^'^     A  general  agent 

373  Northampton  Bank  v.  Pepoon,  v.  Holway,  85  Wis.  344.    And  see 

11  Mass.  288;  Arms  v.  Conant,  36  ante,  §  714  et  seq. 

Vt.  744 ;   Potts  v.  Wallace,  146  U.  s^s  Black  River  Improvement  Co. 

S.  689 ;  Leavltt  v.  Oxford  &  Geneva  v.  Holway,  85  Wis.  344. 

Silver   Mining   Co.,    3   Utah,    265;  are  Ante,  §  499(b). 

Patterson  v.  Portland  Smelting  &  377  Emerson  v.   Providence  Hat 

Refining  Works,   35   Or.   96.    And  Mfg.  Co.,  12  Mass.  237,  7  Am.  Dec. 

see  many  other  cases  cited  ante,  §§  66;   Luttrell  v.  Martin,  112  N.  C. 

699-705.  593;    Lingenfelter  v.   Phoenix   Ins. 

374Burrill    v.    Nahant    Bank,    2  Co.,  19  Mo.  App.  252;  Jones  v.  Wil- 

Meto.    (Mass.)    163,    35    Am.    Dec.  liams,  139  Mo.  1,  61  Am.  St.  Rep. 

395;  Black  River  Improvement  Co.  436.    And  see  ante,  §  700,  note  977; 
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of  a  corporation  may  delegate  to  another  his  authority  to  pur- 
chase supplies  for  the  corporation.* ''* 

An  oificer  or  agent,  however,  has  no  authority  to  delegate 
special  powers  conferred  upon  him,  and  which  involve  the  exer- 
cise of  judgment  or  discretion,  unless  he  is  expressly  authorized 
to  do  so,  or  unless  the  circumstances  are  siich  that  the  authority 
is  necessarily  implied.^''®  Thus,  it  has  been  held  that  a  gen- 
eral agent  of  a  corporation,  who  has  been  given  special  authority 
by  the  stockholders  or  board  of  directors  to  execute  negotiable 
instruments  on  behalf  of  the  corporation,  cannot,  unless  au- 
thorized to  do  so,  delegate  such  power  to  a  subordinate  agent.*®" 
The  treasurer  of  a  corporation,  having  authority  from  the  board 
of  directors  or  stockholders  to  pay  debts  of  the  corporation, 
cannot  delegate  such  authority  to  another.*^^ 

XVIII.    Liability  op  a  CoEPORATioiir  for  the  Tobts  of  Its  Officers, 
Agents,  and  Servants. 

§  734.  In  general. — A  corporation  is  liable  for  the  torts  com- 
mitted by  its  officers,  agents,  or  servants,  as  follows: 

(1)  It  is  liable  for  a  tort  which  it  expressly  directed  or  author- 
ized. 

(2)  And  it  is  liable  for  a  tort  committed  by  an  officer,  agent,  or 
servant  in  the  course  of  his  employment,  and  for  its  benefit,  al- 
though without  authority  or  contrary  to  instructions. 

§    701,   note   21,   and   cases   there  committee  was  given  authority  to 

cited.  determine  all  salaries,  and  to  make 

378  Luttrell  V.  Martin,  112  N.  C.  contracts  with  general  agents,  etc, 
593.  And  see  Union  Pacific,  Den-  it  was  held  that  the  committee 
ver  &  Gr.  Ry.  Co.  v.  McCarty,  3  could  not  delegate  to  one  of  their 
Colo.  App.  530.  number    discretionary     power    to 

379  Emerson  v.  Providence  Hat  make  a  contract  on  behalf  of  the 
Mfg.  Co.,  12  Mass.  237,  7  Am.  Dec.  company  with  a  person  as  general 
66,  and  other  cases  in  the  notes  manager  of  a  department.  Cald- 
folLowing.  well  v.  Mutual  Reserve  Fund  Life 

Where  the  charter  of  a  life  in-  Ass'n,  53  App.  Div.  (N.  Y.)  245. 

surance  company  required  its  busi-  „„„  ti                     t,      .j           tt  ^ 

ness  to  be  conducted  by  a  board  of  '/"  ^"^^^f^,  ^-   ^^^^V^^^''^  v?^* 

twelve  directors,  and  all  corporate  f^^-  ^°-'  ^2  Mass.  237,  7  Am.  Dec. 
powers  were  vested  in  such  board, 

and   the   board    was    required    to  ssi  Middletown      &     Harrisburg 

choose  three  of  its  members  to  act  Turnpike  Road  v.  Watson,  1  Rawle 

as  an  executive  committee,  which  (Pa.)  330. 
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(3)  But  it  is  not  liable  where  the  tort  was  neither  authorized 
by  it,  nor  committed  by  the  officer,  agent,  or 
servant  in  the  course  of  his  employment,  except, 
by  the  weight  of  authority,  in  the  following 
cases : 

(a)  Where  the  tort  was  a  fraud  committed  by  the  of- 

ficer, agent,  or  servant  in  the  apparent  course  of 
his  employment,  and  to  the  injury  of  an  innocent 
third  person,  although  the  officer,  agent,  or  servant 
may  have  acted  without  authority,  and  for  his 
own  benefit. 

(b)  Where  the  tort  constitutes  a  violation  of  a  duty 

owed  by  the  corporation  to  the  public,  including 
the  person  injured,  in  the  use  of  dangerous  instru- 
mentalities intrusted  to  its  agents  or  servants,  al- 
though the  latter  may  have  used  the  same  in  the 
particular  case  for  the  unauthorized  purpose  of 
wanton  injury  to  others. 

(c)  Where  the  tort  constitutes  a  violation  of  a  special 

duty  assumed  by  the  corporation  towards  the  per- 
son injured,  as  the  duty  of  a  common  carrier  to 
protect  its  passengers. 

(d)  Where  the  tort,  although  unauthorized  when  com- 

mitted, has  been  ratified  by  the  corporation. 

§  735.    The  liability  is  substantially  the  same  as  that  of  a  natural 
person. 

It  was  at  one  time  thought  that  a  corporation  could  not  be 
held  liable  for  the  torts  of  its  officers,  agents,  or  servants,  al- 
though committed  in  the  course  of  their  employment,  but  this 
view  has  long  since  been  abandoned  by  all  the  courts,  ~and  it  is 
now  well  settled  that  a  corporation  is  liable  for  the  torts  of  its 
officers,  agents,  and  servants  to  substantially  the  same  extent, 
and  upon  the  same  principles,  as  a  natiiral  person  is  liable.^*^ 
"The  same  rules  apply  alike  to  natural  and  artificial  per- 
sons."^*^     "The  cases  are  numerous  showing  that  for  acts  done 

883  Erie  City  Iron  Works  v.  Bar-    ber,  106  Pa.  St.  125,  51  Am.  Rep. 
382  Ante,  §  236  et  seq.  508;  Ranger  v.  Great  "Western  Ry. 
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by  the  agents  of  a  corporation,  in  delicto,  as  well  as  in  contractu, 
in  the  course  of  its  husiness,  and  in  their  employment,  the  cor- 
poration is  responsible,  as  an  individual  is  responsible  under 
similar  circumstances."^**  "As  it  [a  corporation]  can  only 
speak  or  act  by  agent,  there  is  stronger  reason  for  holding  it 
answerable  for  the  acts  and  representations  of  the  agent  done 
within  the  ostensible  scope  of  his  authority  and  while  transact- 
ing the  business  of  the  principal,  than  where  the  principal  is 
a  natural  person.  However,  the  same  rule  applies  alike  to 
natural  and  artificial  persons."^*® 

Willful  and  malicious  acts — Exemplary  damages. — The  fact 
that  an  agent  or  servant  of  a  corporation  acts  willfully  and 
maliciously  in  committing  a  tort  does  not  relieve  the  corpora- 
tion from  liability,  if  the  tort  is  committed  in  the  course  of 
his  employment,  for  in  such  a  case  the  intent  and  malice,  as 
well  as  the  act  itself,  is  imputable  to  the  corporation.^^® 

And,  as  is  shown  at  length  in  a  former  chapter,  the  corpora- 
tion may  be  liable  for  exemplary  damages.^^'' 

§  736.     Torts  expressly  authorized  or  directed. 

All  of  the  authorities  and  courts  agree  that  a  principal  is 
liable  for  every  tort  which  he  expressly  directs  or  authorizes, 
and  this  is  just  as  true  of  a  corporation  as  of  a  natural  person. 
A  corporation  is  liable,  therefore,  for  any  tortious  act  which  is 

Co.,  5  H.  L.  Cas.  86;   New  York,  Eastern     Counties     Ry.     Co.     v. 

Lake  Erie  &  W.  Ry.  Co.  v.  Haring,  Broom,  6  Exch.  314,  1  Smith's  Cas. 

47  N.  J.  Law,  137,  54  Am.  Rep.  123,  402.  1  Cum.  Cas.  434;  Goodspeed  v. 

1  Keener's  Cas.   833,  2  Cum.  Cas.  Bast  Haddam  Bank,  22  Conn.  530, 

110;  Nims  v.  Mount  Hermon  Boys'  58  Am.  Dec.  439,  1  Smith's  Cas.  415, 

School,  160  Mass.  177,  39  Am.  St.  1    Cum.    Cas.    443;    Vanderbilt    v. 

Rep.    467,    1    Smith's    Cas.    430,    1  Richmond  Turnpike  Co.,   2   N.  Y. 

Keener's  Cas.   841;   and  the  many  479,   51  Am.  Dec.  315;    Rounds  v. 

other  cases  cited  ante,  §  237  et  seq.  Delaware,    Lackawanna    &   W.    R. 

384Maynard  v.   Fireman's  Fund  Co.,  64  N.  Y.  129,  21  Am.  Rep.  597; 

Ins.  Co.,  34  Cal.  48,   91  Am.  Dec.  Redding  v.  South  Carolina  R.  Co., 

672.  3  RicTi.  (S.  C.)  1,  16  Am.  Rep.  681; 

885  Erie  City  Iron  Works  v.  Bar-  Pittsburgh,  Cincinnati,  C.  &  St.  L. 

ber,  106  Pa.  St.  125,  51  Am.  Rep.  Ry.   Co.   v.   Sullivan,   141   Ind.   83, 

508.  .  50  Am.  St.  Rep.  313.     And  see  ante, 

3se  Green  V.  London  General  Om-  §§    237(b),   238,    and   many   cases 

•nibus  Co.,  7  C.  B.   (N.  S.)   290,  1  there  cited. 
Smith's  Cas.  410,  1  Cum  Cas.  440;       sst  See  ante,  §  239. 
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done  by  an  officer  or  agent  under  express  direction  or  authority 
from  the  stockholders  or  mefnbers  acting  as  a  body,  or,  gen- 
erally, from  the  directors  as  the  governing  body.  As  to  this 
there  can  be  no  question,  when  it  is  once  conceded  that  a  cor- 
poration can  be  liable  at  all  for  torts.^*® 

§  737,    Unauthorized  torts  in  the  course  of  employment  for  the 
benefit  of  the  corporation. 

It  is  also  well  settled  that  a  principal  or  master  is  liable  for 
all  torts  of  his  agent  or  servant  committed  in  the  course  of  his 
employment,  and  for  the  benefit  of  the  principal  or  master, 
although  neither  authorized  nor  ratified  by  the  latter;  and 
this  is  true  of  corporations.  When  it  is  sought  to  hold  a  cor- 
poration liable  for  such  a  tort,  it  is  no  answer  for  it  to  say 
that  its  agent  or  servant  was  not  authorized  to  commit  a  tortious 
act.  It  is  sufficient  if  the  act  was  done  by  the  agent  or  servant 
in  the  course,  or  apparent  course,  of  his  employment,  and  for 
the  benefit  of  the  corporation.^*^ 

"This  rule,"  said  Chief  Justice  Shaw,  "is  obviously  founded 
on  the  great  principle  of  social  duty,  that  every  man,  in  the 
management  of  his  own  affairs,  whether  by  himself  or  by  his 
agents  or  servants,  shall  so  conduct  them  as  not  to  injure  an- 
other; and  if  he  does  not,  and  another  thereby  sustains  dam- 
age, he  shall  answer  for  it."^®" 

388  Ante,  §  237  et  sect.  1  Smith's  Gas.  391, 1  Cum.  Cas.  431; 

389  Yarborough  v.  Bank  of  Eng-  Pittsburgh,  Cincinnati,  C.  &  St  L. 
land,  16  East,  6,  1  Smith's  Cas.  Ey.  Co.  v.  Sullivan,  141  Ind.  83,  50 
386,  1  Cum.  Cas.  426;  Maund  v.  Am.  St.  Rep.  313;  and  other  cases 
Monmouthshire  Canal  Co.,  4  Man.  specifically  cited  in  the  notes  fol- 
&   G.    452,    1    Smith's   Cas.    389.    1    lowing. 

Keener's  Cas.  823,  1  Cum.  Cas.  429;  Where    a   railroad    ticket   agent 

Eastern  Counties  Ry.  Co.  v.  Broom,  charged  a  passenger  excessive  fare, 

6  Exch.  314,  1  Smith's  Cas.  402,  1  contrary    to    orders,    it   was   held 

Cum.  Cas.  434;  Barwick  v.  Enslish  that,  as  he  acted  in  the  course  of 

Joint  Stock  Bank,  L.   R.   2   Exch.  his  employment,  the  company  was 

259;  Fishkill  Savings  Institution  v.  liable   for  a  penalty   imposed  by 

National  Bank  of  Fishkill,  80  N.  Y.  statute.    St.    Louis   &    San   Fran- 

162,  36  Am.  Rep.  595,  1  Keener's  cisco  Ry.  Co.,  56  Ark.  245. 

Cas.   828;    Chesnut  Hill   &   Spring  soo  Farwell  v.  Boston  &  Worces- 

House  Turnpike  Co.  v.  Rutter,  4  ter  R.  Corp.,  4  Mete.  (Mass.)   49, 

Serg.  &  R.  (Pa.)  6,  8  Am.  Dec.  675,  38  Am.  Dec.  339. 
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A  principal,  whether  a  natural  person  or  a  corporation,  it 
was  said  in  substance  by  Mr.  Justice  Story,  is  liable  to  third 
persons,  in  a  civil  action,  for  all  frauds,  deceits,  negligence, 
and  other  malfeasances  or  misfeasances  and  omissions  of  duty 
of  his  agent  in  the  course  of  his  employment,  although  the 
principal  may  not  have  authorized  or  participated  in,  or 
known  of  the  misconduct  of  the  agent,  and  even  though  he  may 
have  disapproved  of  or  forbidden  the  act.  "In  all  such  cases 
the  rule  RT^jAies, respondeat  superior,  and  it  is  founded  upon  pub- 
lic policy  and  convenience;  for  in  no  other  way  could  there  be 
any  safety  to  third  persons  in  their  dealings,  either  directly 
with  the  principal,  or  indirectly  with  him  through  the  instru- 
mentality of  agents.  In  every  such  case  the  principal  holds 
out  his  agent  as  competent  and  fit.  to  be  trusted,  and  thereby, 
in  effect,  he  warrants  his  fidelity  and  good  conduct  in  all  mat- 
ters within  the  scope  of  the  agency.  "^®^ 

Trespass. — In  accordance  with  the  doctrine  above  stated,  a 
corporation  is  liable  in  an  action  of  trespass,  if  an  ofiicer  or 
agent,  in  the  course  of  his  employment,  and  acting,  not  for 
himself,  but  for  the  corporation,  wrongfully  enters  upon  an- 
other's land,  or  seizes  his  goods,  etc.^®^ 

Conversion. — And  in  like  manner  it  is  liable  for  a  conversion 
of  property  by  an  officer  or  agent  in  the  course  of  his  employ- 
ment.^"^ 

Libel. — A  corporation  engaged  in  the  publication  of  a  news- 
paper is  liable  in  an  action  on  the  ease  for  a  libel  published  by 
its  officer  or  agent  in  the  course  of  his  employment,  although 
the  publication  of  libelous  articles  may  be  unauthorized,  or  even 

391  Story,  Agency,  §  452.  v.  Fresno  Canal  &  Irrigation  Co., 

382  Maund  v.  Monmouthshire  Ca-  96  Cal.  14,  31  Am.  St.  Rep.  172.  See 

nal  Co.,  4  Man.  &  G.  452,  1  Smith's  ante,  §  237(c). 
Cas.   389,    1   Keener's   Cas.    823,    1        393  Yarborough  v.  Bank  of  Eng- 

Cum.    Cas.    429;    Chesnut    Hill    &  land,   16   East,    6;    1   Smith's   Cas. 

Spring  House  Turnpike  Co.  v.  Rut-  386,  1  Cum.  Cas.  426;  Fishkill  Sav- 

ter,  4  Serg.  &  R.    (Pa.)    6,  8  Am.  ings  Institution  v.  National  Bank 

Dec.    675,    1    Smith's    Cas.    391,    1  of  Fishkill,  80  N.  Y.  162,  36  Am. 

Cum.  Cas.  431;  Yarborough  v.  Bank  Rep.  595,  1  Keener's  Cas.  828.    And 

of  England,  16  East.  6,  1  Smith's  see  ante,  §  237(c).    Compare  post, 

Cas.  386, 1  Cum.  Cas.  426;  Williams  §  738,  note  419. 
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contrary  tto  instructions.^®*  A  railroad  company,  insurance 
company,  or  other  corporation  is  liable  if  its  authorized  ofEeers 
or  agents,  in  the  course  of  their  employment,  and  acting  for 
the  corporation,  publish  a  libelous  statement  or  report  concern- 
ing an  employe.^®^  And  a  telegraph  company  is  liable  for  the 
act  of  its  agent  in  transmitting  a  libelous  message.^®® 

Assault  and  battery. — A  railroad  company  is  liable  for  an  as- 
sault and  battery  committed  by  its  conductor,  station  agent,  or 
other  employe  in  ejecting  a  person  from  a  ear  or  station  under 
color  of  enforcing  the  rules  of  the  company,  where  the  agent 
or  servant  has  authority  to  enforce  the  rules,  although  in  the 
particular  case  he  exceeds  his  authority  by  using  excessive  vio- 
lence, or  otherwise  acting  wrongfully.  As  the  act  is  done  by 
the  agent  in  the  course  of  his  employment,  and  acting  for  the 
company,  the  latter  cannot  escape  liability  on  the  ground  that 
the  particular  act  was  unauthorized  by  it.^®^     Where  a  rail- 


394  McDermott  v.  Evening  Jour- 
nal Ass'n,  43  N.  J.  Law,  488,  39 
Am.  Rep.  606;  Evening  Journal 
Ass'n  V.  McDermott,  44  N.  J.  Law, 
430,  43  Am,  Rep.  392;  Hoboken 
Printing  &  Publishing  Co.  v.  Kahn, 
59  N.  J.  Law,  218,  59  Am.  St.  Rep. 
585;  Detroit  Daily  Post  Co.  v.  Mc- 
Arthur,  16  Mich.  447;  Aldrlch  v. 
Press  Printing  Co.,  9  Minn.  133,  86 
Am.  Dec.  84;  Hewitt  v.  Pioneer- 
Press  Co.,  23  Minn.  178,  23  Am. 
Rep.  680;  Times  Publishing  Co. 
V.  Carlisle,  36  C.  C.  A.  475,  94 
Fed.  762 ;  Samuels  v.  Evening  Mail 
Ass'n,  9  Hun  (N.  Y.)  288;  Johnson 
V.  St.  Louis  Dispatch  Co.,  2  Mo. 
App.  565,  65  Mb.  539,  27  Am.  Rep. 
293.     And  see  ante,  §  238(c). 

305  Philadelphia,  Wilmington  & 
B.  R.  Co.  V.  Qulgley,  21  How.  (U. 
S.)  202,  1  Smith's  Cas.  406,  1  Cum. 
Cas.  403;  Whitfield  v.  Southeast- 
ern Ry.  Co.,  El.,  Bl.  &  El.  115;  May- 
nard  v.  Fireman's  Fund  Ins.  Co., 
34  Cal.  48,  47  Cal.  207,  91  Am.  Dec. 
672;  Fogg  V.  Boston  &  Lowell  R. 
Corp.,  148  Mass.  513,  12  Am.  St. 
Rep.  583;  Vinas  v.  Merchants'  Mu- 
tual Ins.  Co.,  27  La.  Ann.  367;  Mis- 
souri Pacific  Ry.  Co.  v.  Richmond, 


73  Tex.  568,  15  Am.  St.  Rep.  794; 
Bacon  v.  Michigan  Central  R.  Co., 
55  Mich.  224,  54  Am.  Rep.  372.  See, 
also,  ante,  §  238(c).  Compare 
post,  §  738,  note  420. 

396  Peterson  v.  Western  Union 
Telegraph  Co.,  75  Minn.  368,  74  Am. 
St.  Rep.  502. 

397  Eastern  Counties  Ry.  Co.  v. 
Broom,  6  Bxch.  314,  1  Smith's 
Cas.  402,  1  Cum.  Cas.  434;  Brokaw 
V.  New  Jersey  Railroad  &  Trans- 
portation Co.,  32  N.  J.  Law,  328,  90 
Am.  Dec.  659,  1  Keener's  Cas.  824; 
New  York,  Lake  Brie  &  W.  Ry.  Co. 
V.  Haring,  47  N.  J.  Law,  137,  54 
Am.  Rep.  123,  1  Keener's  Cas.  833, 
2  Cum.  Cas.  110;  Ramsden  v.  Bos- 
ton &  Albany  R.  Co.,  104  Mass.  117, 
6  Am.  Rep.  200;  St.  Louis,  Alton 
&  C.  R.  Co.  V.  Dalby,  19  111.  352; 
North  Chicago  City  Ry.  Co.  v. 
Gastka,  128  111.  613;  Rounds  v. 
Delaware,  Lackawanna  &  W.  R. 
Co.,  64  N.  Y.  129,  21  Am.  Rep.  597; 
Passenger  R.  Co.  v.  Young,  21  Ohio 
St.  518,  8  Am.  Rep.  78;  Atlantic  & 
Great  Western  Ry.  Co.  v.  Dunn,  19 
Ohio  St.  162,  2  Am.  Rep.  382;  Red- 
ding V.  South  Carolina  R.  Co.,  3 
Rich.  (S.  C.)   1,  16  Am.  Rep.  681; 
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road  conductor  attempts  to  seize  property  in  the  hands  of  a 
passenger,  for  the  purpose  of  enforcing  payment  of  fare,  and 
in  doing  so  commits  an  assault  and  battery,  the  company  is 
liable,  for  the  act  of  the  conductor  is  in  the  course  of  his  employ- 
ment.^^® This  rule  applies  also  to  any  other  corporation  whose 
agent  or  servant  commits  an  assault  and  battery  in  the  course 
of  his  employment,  although  it  may  be  in  excess  of  his  actual 
authority.*^^ 

False  arrest  and  imprisonment — Malicious  criminal  prosecution. 
— A  railroad  company,  or  any  other  corporation,  is  liable  for 
a  false  arrest  and  imprisonment  or  a  malicious  prosecution 
made,  caused,  or  instituted  by  an  officer,  agent,  or  servant  in 
the  course  of  his  employment,  although  he  may  have  had  no 
authority  to  cause  arrests  or  imprisonment,  or  to  institute  crim- 
inal proseciitions,  without  probable  cause.  If  he  has  general 
authority  to  make  or  cause  arrests  or  institute  prosecutions  for 
offenses  against  the  corporation,  and  under  color  of  such  au- 
thority makes  or  causes  a  false  arrest  or  prosecution  without 
probable  cause,  his  act  is  in  the  course  of  his  employment,  and 
this  is  sufficient  to  render  his  principal  liable ;  and  the  malice  of 
the  officer,  agent,  or  servant  in  such  a  case  is  imputable  to  the 
corporation.*"" 

Palmer  v.  Charlotte,  Columbia  &  402,  1  Cum.  Cas.  434;  Edwards  v. 
A.  R.  Co.,  3  Rich.  (S.  C.)  580,  16  Midland  Ry.  Co.,  6  Q.  B.  Div.  287; 
Am.  Rep.  750;  Goddard  v.  Grand  Copley  v.  Grover  &  Baker  Sewing- 
Trunk  Railway  of  Canada,  57  Me.  Machine  Co.,  2  Woods,  494,  Fed.  Cas. 
202,  2  Am.  Rep.  39;  McKinley  v.  No.  8,213;  Lake  Shore  &  Michigan 
Chicago  &  Northwestern  R.  Co.,  44  Southern  Ry.  Co.  v.  Prentice,  147 
Iowa,  314,  24  Am.  Rep.  748;  Savan-  U.  S.  101,  1  Smith's  Cas.  423;  Jor- 
nah  Street  &  R.  R.  Co.  v.  Bryan,  86  dan  v.  Alabama  Great  Southern  R. 
Ga.  312,  22  Am.  St.  Rep.  464.  Co.,  74  Ala.  85,  49  Am.  Rep.  800; 

398  Ramsden  v.  Boston  &  Albany  Boogher  v.  Life  Association  of 
R.  Co.,  104  Mass.  117,  6  Am.  Rep.  America,  75  Mo.  319,  42  Am.  Rep. 
200.  413;  Reed  v.  Home  Savings  Bank, 

399  Southern  Express  Co.  v.  Plat-  130  Mass.  443,  39  Am.  Rep.  468; 
ten,  36  C.  C.  A.  46,  93  Fed.  936;  Krulevitz  v.  Eastern  R.  Co.,  140 
Maisenbacker  v.  Society  Concordia  Mass,  573;  Murdock  v.  Boston  & 
of  Danbury,  71  Conn.  369,  71  Am.  Albany  R.  Co.,  133  Mass.  15,  41  Am 
St.  Rep.  213;  Ware  v.  Barataria  &  Rep.  57,  note;  Lynch  v.  Metropoll- 
Lafourche  Canal  Co.,  15  La.  169,  tan  Elevated  Ry.  Co.,  90  N.  Y.  77 
35  Am.  Dec.  189.  43  Am.  Rep.  141;   Morton  v.  Met 

400  Eastern  Counties  Ry.  Co.  v.  ropolitan  Life  Ins.  Co.,  34  Hun 
Broom,  6  Exch.  314,  1  Smith's  Cas.  366,    103   N.   Y.    645;     Willard   v, 
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Malicious  or  wrongful  civil  proceeding — Interference  with  an- 
other's business — Conspiracy. — The  same  is  true  where  an  of- 
ficer, agent,  or  servant  of  a  corporation  maliciously  or  wrong- 
fully, but  in  the  course  of  his  employment,  institutes  or  prose- 
cutes a  civil  action,  attachment,  or  other  proceeding,  in  the 
name  of  and  for  the  corporation,*"^  or  wrongfully  and  ma- 
liciously interferes  with  another's  business,*"^  or  enters  into 
a  conspiracy  to  defraud  or  commit  other  wrongs  against  an- 
other for  the  benefit  of  the  corporation.*"^ 

Fraud  and  deceit. — It  is  now  thoroughly  well  settled  that  the 
fraud  and  deceit  of  the  officers  and  agents  of  a  corporation,  in 
the  course  of  their  employment,  and  for  the  benefit  of  the  cor- 
poration, is  imputable  to  the  corporation,  although  it  may  have 
been  unauthorized,  or  even  contrary  to  instructions.  This  is 
true,  not  only  when  the  fraud  or  deceit  is  set  up  by  the  other 


Holmes,  Booth  &  Haydens,  142  N. 
Y.  492;  Palmeri  v.  Manhattan  Ry. 
Co.,  133  N.  Y.  261,  28  Am.  St.  Rep. 
632;  Scott  v.  Dennett  Surpassing 
Coffee  Co.,  51  App.  Dlv.  (N.  Y.) 
321;  Manasha  v.  Royal  Benefit  So- 
ciety, 20  Misc.  Rep.  (N.  Y.)  732,  21 
Misc.  Rep.  474;  Carter  v.  Howe  Ma- 
chine Co.,  51  Md.  290,  34  Am.  Rep. 
311;  Baltimore  &  Yorktown  Turn- 
pike Road  Co.  V.  Green,  86  Md.  161; 
Turner  v.  Phoenix  Ins.  Co.,  55  Mich. 
236;  Williams  v.  Planters'  Ins.  Co., 
57  Miss.  759,  34  Am.  Rep.  494;  Hus- 
sey  V.  Norfolk  Southern  R.  Co.,  98 
N.  C.  34,  2  Am.  St.  Rep.  312 ;  Vance 
V  Erie  Ry.  Co.,  32  N.  J.  Law,  334, 
90  Am.  Dec.  665;  Ricord  v.  Cen- 
tral Pacific  R.  Co.,  15  Nev.  167; 
Wheless  v.  Second  Nat.  Bank,  1 
Baxt.  (Tenn.)  469,  25  Am.  Rep. 
783;  American  Express  Co.  v.  Pat- 
terson, 73  Ind.  430;  Pennsylvania 
Co.  v.  Weddle,  100  Ind.  138;  Spring- 
field Engine  &  Threshing  Co.  v. 
Green,  25  111.  App.  106;  Wheeler  & 
Wilson  Mfg.  Co.  v.  Boyce,  36  Kan. 
350,  59  Am.  Rep.  571;  Atchison, 
Topeka  &  S.  F.  R.  Co.  v.  Brown,  57 
Kan.  785;  Harris  v.  Louisville,  New 
Orleans  &  T.  R.  Co.,  35  Fed.  116. 
And  see  ante,  §  238(c). 


Compare  post,  §  738,  note  421. 

*oi  Goodspeed  v.  Bast  Haddam 
Bank,  22  Conn.  530,  58  Am.  Dec. 
439,  1  Smith's  Cas.  415,  1  Cum. 
Cas.  443;  Wheless  v.  Second  Nat. 
Bank,  1  Baxt.  (Tenn.)  469,  25  Am. 
Rep.  783;  Wheeler  &  Wilson  Mfg. 
Co.  V.  Boyce,  36  Kan.  350,  59  Am. 
Rep.  571;  Western  News  Co.  v. 
Wilmarth,  33  Kan.  510;  Wach- 
smuth  V.  Merchants'  Nat.  Bank,  96 
Mich.  426;  Jefferson  County  Sav- 
ings Bank  v.  Eborn,  84  Ala.  529. 

i02  Green  v.  London  General  Om- 
nibus Co.,  7  C.  B.  (N.  S.)  290,  1 
Smith's  Cas.  410,  1  Cum.  Cas.  440; 
Buffalo  Lubricating  Oil  Co.  v. 
Standard  Oil  Co.,  38  Hun,  637,  106 
N.  Y.  669;  Merrills  v.  Tariff  Mfg. 
Co.,  10  Conn.  384,  27  Am.  Dec.  682. 

403  Dodge  V.  Bradstreet  Co.,  59 
How.  Pr.  (N.  Y.)  104;  Buffalo  Lu- 
bricating Oil  Co.  V.  Standard  Oil 
Co.,  38  Hun,  637,  106  N.  Y.  669; 
Dorsey  Machine  Co.  v.  McCaffrey, 
139  Ind.  545,  47  Am.  St.  Rep.  290; 
Zinc  Carbonate  Co.  v.  First  Nat. 
Bank  of  Shullsburg,  103  Wis.  125, 
74  Am.  St.  Rep.  845. 
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party  as  ground  for  rescission  of  a  contract  into  which  he  was 
thereby  induced  to  enter, *"*  but  also  where  it  is  relied  upon  as 
ground  for  an  action  of  deceit  against  the  corporation.*"^  A 
corporation  is  liable,  for  example,  for  false  representations 
made  by  an  officer  or  agent  in  selling  goods,  where  he  was  au- 
thorized to  sell  the  goods,  although  he  may  not  have  been  au- 
thorized to  make  the  false  representations.*"®  And  it  is  liable 
for  false  and  fraudulent  representations  made  by  its  officers  or 
agents  authorized  to  solicit  subscriptions  to  its  capital  stock.*"^ 
Nuisance. — If  the  officers,  agents,  or  servants  of  a  corporation, 
in  the  course  of  their  employment,  create  or  maintain  a  nui- 
sance, the  corporation  is  liable,  an,d  it  cannot  escape  liability 
by  setting  up  that  they  were  not  authorized  to  conduct  the 
business  or  act  in  such  a  way  as  to  create  a  nuisance.*"^     This 


404  Western  Bank  of  Scotland  v. 
Addie,  L.  R.  1  H.  L.  Sc.  157;  New 
Brunswick  &  Canada  Railway  & 
Land  Co.  v.  Conybeare,  9  H.  L.  Cas. 
740;  Central  Ry.  Co.  of  Venezuela 
V.  Kisch,  L.  R.  2  H.  L.  99;  McClel- 
lan  V.  Scott,  24  Wis.  81;  Waldo  v. 
Chicago,  St.  Paul  &  P.  R.  Co.,  14 
Wis.  575;  Zang  v.  Adams,  23  Colo. 
408,  58  Am.  St.  Rep.  249 ;  Cragie  v. 
Hadley,  99  N.  Y.  131,  52  Am.  Rep. 
9;  New  York  Exchange  Co.  v.  De 
Wolf,  31  N.  Y.  273;  Tyler  v.  Savage, 
143  U.  S.  79;  Crump  v.  United 
States  Mining  Co.,  7  Grat.  (Va.) 
352,  56  Am.  Dec.  116;  Vreeland  v. 
New  Jersey  Stone  Co.,  29  N.  J.  Eq. 
188;  Garrison  v.  Technic  Electrical 
Works,  55  N.  J.  Eq.  708;  Montgom- 
ery Southern  Ry.  Co.  v.  Matthews, 
77  Ala.  357,  54  Am.  Rep.  60;  Sav- 
age V.  Bartlett,  78  Md.  561;  Pear 
V.  Bartlett,  81  Md.  435;  Virginia 
Land  Co.  v.  Haupt,  90  Va.  533,  44 
Am.  St.  Rep.  939;  Ramsey  v. 
Thompson  Mfg.  Co.,  116  Mo.  313. 

As  to  fraud  in  procuring  sub- 
scriptions to  stock,  see  ante,  §  468 
et   seq. 

i05  Mackay  v.  Commercial  Bank 
of  New  Brunswick,  L.  R.  5  P.  C. 
394;  Ranger  v.  Great  Western  Ry. 
Co.,  5  H.  L.  Cas.  72;  Barwick  v. 
English  Joint  Stock  Bank,  L.  R.  2 


Exch.  259 ;  Erie  City  Iron  Works  v. 
Barber,  106  Pa.  St.  125,  51  Am.  Rep. 
508;  Cragie  v.  Hadley,  99  N.  Y. 
131,  52  Am.  Rep.  9;  Jarvis  v.  Man- 
hattan Beach  Co.,  148  N.  Y.  652, 
51  Am.  St.  Rep.  727;  Binghampton 
Trust  Co.  V.  Auten,  68  Ark.  299; 
Peebles  v.  Patapsoo  Guano  Co.,  77 
N.  C.  233,  24  Am.  Rep.  447;  Candy 
V.  Globe  Rubber  Co.,  37  N.  J.  Eq. 
175;  Bartholomew  v.  Bentley,  15 
Ohio,  659,  45  Am.  Dec.  596;  Brey- 
fogle  V.  Walsh  (C.  C.  A.)  80  Fed. 
172;  Zinc  Carbonate  Co.  v.  First 
Nat.  Bank  of  Shullsburg,  103  Wis. 
125;  Dorsey  Machine  Co.  v.  Mc- 
Caffrey, 139  Ind.  545,  47  Am.  St. 
Rep.  290.  Contra,  Kennedy  v.  Mc- 
Kay, 43  N.  J.  Law,  288,  39  Am.  Rep. 
581. 

*oe  Peebles  v.  Patapsco  Guano 
Co.,  77  N.  C.  233,  24  Am.  Rep.  447; 
Erie  City  Iron  Works  v.  Barber, 
106  Pa.  St.  125,  51  Am.  Rep.  508. 

*07  Ante,  §  468  et  seq. 

^08  Chesnut  Hill  &  Spring  House 
Turnpike  Co.  v.  Rutter,  4  Serg.  & 
R.  (Pa.)  6,  8  Am.  Dec.  675,  1 
Smith's  Cas.  391.  1  Cum.  Cas.  431; 
Burbank  v.  Bethel  Steam  Mill  Co., 
75  Me.  373,  46  Am.  Rep.  400;  Stein 
V.  Burden,  24  Ala.  130,  60  Am.  Dee. 
453;  Eastman  v.  Amoskeag  Mfg. 
Co.,  44  N.  H.  143,  82  Am.  Dec.  201; 
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is  true,  for  example,  where  the  officers  or  agents  of  a  corpora- 
tion so  construct  or  maintain  its  works  as  to  obstruct  a  water- 
course or  the  flow  of  surface  water,  and  thereby  overflow  the 
lands  of  another,*"®  or  use  an  unlicensed  steam  engine,  and 
communicate  fire  to  adjoining  premises,* ^°  or  conduct  the  busi- 
ness so  as  to  wrongfully  interfere  with  the  comfort  of  neighbors 
by  noises,  noxious  smells,  smoke,  dirt,  etc.,*^^  or  so  as  to  cast 
refuse  into  a  stream,  and  thereby  cause  it  to  be  washed  down 
and  upon  the  land  of  another.*^  ^ 

Negligence. — A  corporation  is  liable  for  the  negligence  of 
its  officers,  agents,  or  servants  in  the  course  of  their  employ- 
ment to  the  same  extent  precisely  as  a  natural  person,  and  it 
is  no  defense  for  it  to  show  that  it  has  used  due  care  in  select- 
ing and  supervising  them.*^* 

§  738.     Unauthorized  torts  not  committed  in  the  course  of  em- 
ployment. 

As  a  general  rule,  subject,  however,  to  exceptions  which  will 
be  shown  in  sections  following,  a  corporation  is  no  more  liable 
than  a  natural  person  woiild  be  for  torts  committed  by  its  of- 
ficers, agents,  or  servants  outside  of  the  course  of  their  employ- 
ment, unless  it  has  authorized  or  ratified  the  same;  and  it  can 
make  no  difference  whether  the  officer,  agent,  or  servant  un- 
dertakes to  act  for  the  corporation  in  a  matter  which  is  be- 
yond his  authority,  or  acts  for  himself.*^*     "While,  on  the 

Cogswell  V.  New  York,  New  Haven  *"  Pennsylvania  R.  Co.  v.  Angel, 

&  H.  R.  Co.,  103  N.  Y.  10,  56  Am.  41  N.  J.  Bet.  316,  56  Am.  Rep.  1. 

Rep.  6,  note,  57  Am.  Rep.  701;  Penn-  412  Columbus  &  Hocking  Coal  & 

sylvania  R.  Co.  v.  Angel,  41  N.  J.  Iron  Co.  v.  Tucker,  48  Ohio  St.  41, 

Eq.  316,  56  Am.  Rep.  1;  Columbus  29   Am.   St.   Rep.    528;    Trevett  v. 

&  Hocking  Coal  &  Iron  Co.  v.  Tuck-  Prison  Ass'n,  98  Va.  332,  81  Am.  St. 

er,  48  Ohio  St.  41,  29  Am.  St.  Rep.  Rep.  727. 

528.  413  Central  Railroad  &  Banking 

*o»  Chesnut  Hill  &  Spring  House  Co.  v.  Smith,  76  Ala.  572,  52  Am. 

'Turnpike  Co.  v.  Rutter,  4  Serg.  &  Rep.  353,  1  Smiths  Gas.  435;  Nims 

R.    (Pa.)    6,    8    Am.    Dec.    675,    1  v.  Mount  Hermon  Boys' School,  160 

Smith's  Cas.  391,  1  Cum.  Cas.  431;  Mass.  177,  39  Am.  St.  Rep.  467,  1 

Eastman  v.  Amoskeag  Mfg.  Co.,  44  Smith's  Cas.  430,  1  Keener's  Cas. 

N.  H.  143,  82  Am.  Dec.  201.  841;    and  many  other  cases  cited 

410  Burbank  v.  Bethel  Steam  Mill  ante,  §  237(c),  note  12. 

Co.,  75  Me.  373,  46  Am.  Rep.  400.  41*  Poulton  v.   London  &  South- 
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one  hand,"  said  the  Maryland  court,  "it  is  right  to  consider 
the  agents  and  servants  of  corporations  as  clothed  with  liberal 
discretion  in  the  exercise  of  the  authority  given  them,  and  to 
hold  the  corporations  liable  for  all  acts  done  within  the  limits 
of  that  discretion,  on  the  other  hand,  it  is  but  just  and  right 
that  corporations  and  their  innocent  stockholders  should  not 
be  made  to  suffer  the  consequences  of  the  wrongful  acts  of  such 
agents  and  servants  acting  beyond  the  limits  of  their  authority. 
*  *  *  If  a  servant  be  assigned  to  a  position  requiring  the  per- 
formance of  certain  duties,  he  has  an  implied  authority  to  do  all 
such  things  as  may  be  required  to  enable  him  to  perform  those 
duties.  And  for  all  acts  done  within  the  scope  of  the  employ- 
ment and  the  limits  of  the  implied  authority,  the  master  is  lia- 
ble, however  erroneous,  mistaken,  or  malicious  such  acts  may 
be ;  but  for  acts  done  beyond  that  limit  the  corporation  cannot 
be  made  liable,  unless  express  authority  be  shown,  or  there  be 
subsequent  adoption  or  ratification  of  the  act  complained  of."*^^ 
This  rule  applies  to  assaults,  libel,  false  arrests,  nuisances, 
frauds,  conversion,  and  every  other  description  of  tort.  While 
a  corporation  is  liable  for  an  assault  and  battery  committed  by 
an  agent  or  servant  in  the  course  of  his  employment,*^®  it  is 

•western  Ry.  Co.,  L.  R.  2  Q.  B.  534;  App.  Div.  (N.  Y.)   63;  Weckler  v. 

Allen   V.   London   &   Southwestern  First   Nat.    Bank   of   Hagerstown, 

Ry.  Co.,  L.  R.  6  Q.  B.  65;   Moores  42  Md.  581,  20  Am.  Rep.  95,  2  Cum. 

V.  Citizens'  Nat.  Bank  of  Piqua,  111  Cas.  104;  Carter  v.  Howe  Machine 

U.  S.  156,  2  Cum.  Cas.  144;  Fried-  Co.,  51  Md.  290,  34  Am.  Rep.  311; 

lander  v.  Texas  &  Pacific  Ry.  Co.,  Central  Ry.  Co.  v.  Brewer,  78  Md. 

130    U.    S.    416;    Washington    Gas  394;   Preston  v.  Marquette  County 

Light    Co.    V.    Landen,    172    U.    S.  Savings  Bank,  122  Mich.  696;   Le- 

534;  Vanderbilt  v.  Richmond  Turn-  gendre   v.    New    Orleans   Brewing 

pike  Co.,  2  N.  Y.  479,  51  Am.  Dec.  Ass'n,  45  La.  Ann.  669,  40  Am.  St. 

315;      Mechanics'     Bank    v.    New  Rep.  243;   Behre  v.  National  Cash 

York  &  New  Haven  R.  Co.,  13  N.  Y.  Register  Co.,  100  Ga.  213,  62  Am.»St. 

599;   Mott  v.  Consumers'  Ice  Co.,  Rep.    320;    Second   Nat.    Bank   of 

73  N.  Y.  543;   Mali  v.  Lord-,  39  N.  St.   Paul   v.   Howe,   40   Minn.   390, 

Y.  381,  100  Am.  Dec.  448;  Manhat-  12  Am.  St.  Rep.  744;  Bast  Line  & 

tan  Life  Ins.  Co.  v.  Forty-Second  Red  River  R.  Co.  v.  Garrett,  52  Tex. 

Street  &  Grand  Street  Ferry  R.  Co.,  133. 

64  Hun,  635,  139  N.  Y.  146;  Knox  v.  ,,,  .,„„„,,    y     •«  n„w„,.  „   tr^^o 

Eden  Musee  Americain  Co.,  148  N.  ^nnh^J  Pn     ^i   mh    X    -id   Z 

Y.    441,    51    Am.    St.    Rep.    700,    2  ^^c^^'^?  C°-  ^1  Md.   290,  34  Am. 

Smith's  Cas.  1100,  2  Keener's  Cas.  ^^^-  ''^^• 

1121;  Eichner  v.  Bowery  Bank,  24  "e  Ante,  §  737,  note  397. 

Tol.  3.  P.  Cor.  34. 
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not  liable  where  the  act  is  committed  outside  of  the  course  of 
his  employment,  and  to  gratify  his  own  malice,*^  ^  unless  there 
is  a  violation  of  some  special  duty  which  it  owes  to  the  person 
injured.*^*  The  same  is  true  where  an  officer,  agent,  or  serv- 
ant of  a  corporation  converts  the  property  of  another  or  com- 
mits a  trespass,  when  he  is  not  acting  for  the  corporation,  or 
when,  although  he  may  assume  to  act  for  it,  he  has  no  actual 
or  apparent  authority  to  do  so,^^®  or  where,  under  similar  cir- 
cumstances, he  slanders  a  person  or  publishes  a  libel,*-"  or 
causes  a  false  arrest  or  imprisonment  or  malicious  prosecu- 
tion,*^^ or  creates  a  nuisance,  and  thereby  causes  an  injury.*^^ 

^iT  Stephenson    v.   Southern  Pa-  Usher  of  a  periodical  in  relation, 

cific  Co.,  93  Cal.  558,  27  Am.  St.  Rep.  to  testimony  given  by  a  witness 

223;   Little  Miami  R.  Co.  v.  Wet-  before  a  congressional  committee 

more,  19  Ohio  St.  110,  2  Am.  Rep.  regarding   the   cost   of    producing 

373;    Rounds  v.   Delaware,   Lacka-  gas,  which  was  published,  it  was 

wanna  &  W.  R.  Co.,  64  N.  Y.  129,  held   that   the   company   was   not 

21  Am.  Rep.  597;  Mott  v.  Consum-  liable    for    his    act,    so    as    to    b& 

ers'  Ice  Co.,  73  N.  Y.  543;  Aycrigg's  liable  for  a  libel  contained  in  the 

Bx'rs  v.  New  York  &  Erie  R.  Co.,  publication,  the  letter  having  been 

30  N.  J.  Law,  460;  Snyder  v.  Han-  written  without  the  knowledge  of 

nibal  &  St.  Joseph  R.  Co.,  60  Mo.  the    directors    or    other    officers. 

413.  Washington     Gas     Light     Co.     v. 

418  Post  I  740  Lansden,  172  U.  S.  5Zi. 

419  Vanderbilt  V.  Richmond  Turn-   „„t  If^lt^P^  "^]'l!  ^Z  uf  ^ffi" 

ous  statements,  made  by  its  om- 

pike  Co.,  2  N.  Y.  479,  51  Am.  Dec.  ^er   or   agent,   injurious   to   a   de- 

315;    School  District  v.  De  Weese,  positor  in  his  occupation  as  a  mer- 

100  Fed.  705;  Preston  v.  Marquette  guant,   although   made  in   connec- 

County    Savings   Bank,   122   Mich,  tjo^  ^ny^  a  refusal  to  honor  his 

696.     Compare    ante,    §    737,    note  check  drawn  on  the  bank.     Bich- 

3^3'  ner  v.  Bowery  Bank,  24  App.  Div. 

A  bank  is  not  liable  for  the  mis-  (n.    y.)    63,    reversing    20     Misc. 

appropriation  of  money  by  its  cash-  ;]^ep.  90. 

ier,  acting  as  agent  for  a  third  par-  in   Redditt   v.   Singer   Mfg.   Co., 

ty,  in  his  individual  capacity,  al-  124  N.  C.  100,  it  was  held  that  a 

though    he    may    have    been    sole  corporation,  which  had  authorized 

manager  of  the  bank.     School  Dis-  jtg  gtate  agent  to  make   a  settle- 

trict  V.  De  Weese,  100  Fed.  705.  ment   with    a    subagent,    was   not' 

420  Behre  v.  National  Cash  Reg-  liable  to  the  latter  for  slanderous 
ister  Co.,  100  Ga.  213,  62  Am.  St.  statements  made  by  the  former 
Rep.  320;  Washington  Gas  Light  pending  the  settlement,  in  the  ab- 
Co.  V.  Lansden,  172  U.  S.  534;  Eich-  sence  of  evidence  that  it  had  au- 
ner  v.  Bowery  Bank,  24  App.  Div.  thorized  or  ratified  the  statements. 
(N.  Y.)  63,  reversing  20  Misc.  Rep.  421  Poulton  v.  London  &  South- 
90;  Redditt  v.  Singer  Mfg.  Co.,  western  Ry.  Co.,  L.  R.  2  Q.  B.' 
124  N.  C.  100.  Compare  ante,  §  534;  Allen  v.  London  &  South- 
737,  notes  394-396.  western  Ry.  Co.,  L.  R.  6  Q.  B.  65; 

Where  the  general  manager  of  a  Mali  v.  Lord,  39  N.  Y.  381,  100  Am. 
gas  company  wrote  letters  in  be-  Dec.  448;  MuUigan  v.  New  York 
half  of  the  company  to  the  pub-    &   Rockaway  Beach   Ry.   Co.,   129^ 
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While  a  corporation  is  liable  for  the  false  representations 
and  other  frauds  made  or  committed  by  an  oiScer  or  agent  in 
the  course  of  his  employment  and  for  the  benefit  of  the  corpora- 
tion,*^^ or,  by  the  weight  of  authority,  in  the  apparent  course  of 
his  employment,  although  for  his  own  benefit,*^*  it  is  not  liable 
for  false  representations  or  other  frauds  which  are  not  made 
or  committed  by  the  ofiicer  or  agent  in  either  the  actual  or  ap- 
parent course  of  his  employment,  unless  ratified  by  it.*^®  This 
applies  when  it  is  sought  to  hold  a  corporation  liable  for  false 
representations  made  or  other  frauds  committed  by  an  ofiicer 
in  the  course  of  a  transaction  in  which,  with  the  knowledge  of 


N.  V.  506,  26  Am.  St.  Rep.  539; 
Carter  v.  Howe  Machine  Co.,  51 
Md.  290,  34  Am.  Rep.  311;  Tol- 
chester  Beach  Improvement  Co.  v. 
Steinmeier,  72  Md.  313;  Central 
Ry.  Co.  V.  Brewer,  78  Md.  394; 
Atchison,  Topeka  &  S.  F.  R.  Co. 
V.  Brown,  57  Kan.  785;  Walker  v. 
Culman,  9  Kan.  App.  691.  Com- 
pare ante,  §  737,  note  400. 

Authority  of  a  clerk  or  other 
agent  to  cause  the  arrest  of  a  per- 
son on  the  charge  of  stealing  or 
embezzling  the  property  of  a  cor- 
poration is  not  to  be  implied  from 
the  mere  fact  that  he  has  the 
charge  or  custody  of  the  property. 
Carter  v.  Howe  Machine  Co.,  51 
Md.  290,  34  Am.  Rep.  311,  and  other 
cases  above  cited. 

422  Where  a  person  was  injured 
by  falling  into  a  ditch  dug  in  a 
street,  it  was  held  that  the  fact 
that  the  ditch  was  dug  by  order  of 
one  of  the  directors  of  a  gas  com- 
pany, and  paid  for  by  the  treas- 
urer, did  not  make  the  company  re- 
sponsible for  its  condition,  where 
it  did  not  appear  that  the  director 
was  authorized  thereto  by  the 
board,  and  his  act  had  been  re- 
pudiated, and  the  ditch  partially 
filled,  by  the  company  before  the 
accident.  Noblesville  Gas  &  Im- 
provement Co.  V.  Loehr,  124  Ind. 
7D. 

Compare  ante,  §  737,  note  408  et 
seq. 
*23Ante,  §  734. 


*24Post,  §  739. 

425  Prosser  v.  First  Nat.  Bank  of 
Buffalo,  106  N.  Y.  677;  Milwaukee 
Brick  &  Cement  Co.  v.  Schoknecht, 
108  Wis.  457;  Lamm  v.  Port  De- 
posit Homestead  Ass'n,  49  Md. 
233,  33  Am.  Rep.  246;  Bast  Line 
&  Red  River  R.  Co.  v.  Garrett,  52 
Tex.  133 ;  Second  Nat.  Bank  of  St. 
Paul  V.  Howe,  40  Minn.  390,  12 
Am.  St.  Rep.  744;  Browning  v. 
Hinkle,  48  Minn.  544,  31  Am.  St. 
Rep.  691;  Rives  v.  Montgomery 
South  Plank-Road  Co.,  30  Ala.  92; 
Smith  V.  Tallassee  Branch  of  Cen- 
tral Plank-Road  Co.,  30  Ala.  650; 
Crump  V.  United  States  Mining 
Co.,  7  Grat.  (Va.)  352,  56  Am.  Dec. 
116. 

A  corporation  is  not  responsible 
for  the  false  representations  of  a 
mere  director,  who  is  not  author- 
ized to  act  for  it,  unless  it  ratifies 
his  act.  Second  Nat.  Bank  of  St. 
Paul  V.  Howe,  40  Minn.  390,  12  Am. 
St.  Rep.  744;  Milwaukee  Brick  & 
Cement  Co.  v.  Schoknecht,  108  Wis. 
457. 

A  corporation  is  not  liable  for 
false  representations  made  by  an 
officer  in  selling  stock  owned  by 
himself  individually,  for  in  such  a 
case  he  is  acting  for  himself,  and 
not  for  the  corporation.  Prosser 
v.  First  Nat.  Bank  of  Buffalo,  106 
N.  Y.  677. 

As  to  false  representations,  with- 
out authority,  in  order  to  induce 
subscriptions  to  stock,  see,  ante, 
§  470. 
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the  party,  he  is  acting,  hot  for  the  corporation,  but  individually, 
— as  where  he  is  selling  shares  of  stock  owned  by  him,  and 
makes  false  and  fraudulent  representations  to  effect  the  sale,*^® 
or  where  an  officer  having  authority  in  the  transfer  of  stock 
and  issue  of  certificates  falsely  and  fraudulently  represents,  in 
a  dealing  by  him  personally  with  another,  and  not  as  officer  of 
the  corporation,  that  he  owns  stock,  and  delivers  a  fictitious 
certificate  fraudulently  issued  by  him.*^'^  In  a  late  New  York 
case,  where  certificates  of  stock  indorsed  in  blank  were  sur- 
rendered to  the  corporation,  and  placed  by  it  in  its  safe,  with 
directions  to  its  manager  to  cancel  them,  and  the  manager  ab- 
stracted them  from  the  safe,  and  fraudulently  issued  them  for 
his  own  purposes  to  a  person  who  took  them  in  good  faith,  it 
was  held  that  the  corporation  was  not  liable  for  his  act,  in  the 
absence  of  negligence,  as  his  act  was  not  within  either  the  actual 
or  apparent  scope  of  his  authority.*^* 

When  an  officer  or  agent  of  a  bank  embezzles,  steals,  or  other- 
wise misappropriates  a  special  deposit,  he  is  not  regarded,  in  so 
doing,  as  representing  the  bank,  and  therefore  the  bank  is  not 
liable  for  his  act  unless  it  has  been  negligent,  either  in  selecting 
or  retaining  the  defaulting  officer  or  agent,  or  in  so  conducting 
its  business  as  to  afford  him  special  opportunities  to  do  the 
wrongful  act  of  which  he  has  been  guilty.  In  other  words, 
whether  it  is  liable  or  not  depends,  not  upon  the  fact  that  the 
wrongful  act  was  done  by  its  officer  or  agent,  for  the  act  was  not 
in  the  course  of  his  employment,  but  upon  the  question  whether 
it  has  failed  in  the  particular  case  to  exercise  the  care  which  the 
law  requires  of  bailees  under  such  circumstances.*^^ 

*2e  Manhattan   Life    Ins,    Co.   v.  *28  Knox  v.  Eden  Musee  Ameri- 

Forty-Second  Btreet  &  Grand  Street  cain  Co.,  148  N.  Y.  441,  51  Am.  St. 

Ferry  R.  Co.,  64  Hun,  635,  139  N.  Y.  Rep.   700,   2   Smith's   Cas.   1100,   2 

146.  Keener's  Cas.  1121. 

427  Moores     v.      Citizens'     Nat.  *29  Foster    v.     Essex    Bank,     17 

Bank  of  Plqua,   111  V.   S.   156,   2  Mass.  479,  9  Am.  Dec.  168;   Smith 

Cum.    Cas.    144;    Manhattan    Life  v.    First  Nat.   Bank   in   Westfield, 

Ins.  Co.  V.  Forty-Second  Street  &  99  Mass.  605,  97  Am.  Dec.  59;  First 

Grand  Street  Ferry  R.  Co.,  64  Hun,  Nat.  Banlc  of  Lyons  v.  Ocean  Nat. 

635.  139  N.  Y.  146.     And  see  ante.  Bank,   60  N.  Y.   278,  19  Am.  Rep. 

§  430  et  seq.  181;     Pattison    v.    Syracuse    Nat. 
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§  739.    Unautliorized  fraud  in  the  apparent  course  of  employ- 
ment, but  not  for  the  benefit  of  the  corporation. 

An  officer  or  agent  of  a  corporation  may  take  advantage  of  his 
position  to  perpetrate  a  fraud  upon  third  persons,  acting,  not 
for  the  corporation,  but  for  his  own  benefit,  and  in  violation  of 
his  duty  to  the  corporation.  In  such  a  case  he  certainly  does  not 
act  in  the  course  of  his  employment,  but  he  may  act  in  the  ap- 
parent course  of  his  employment,  and  thus  deceive  the  other 
party.  The  question  then  arises  whether  the  corporation  or  the 
innocent  third  person  should'  suffer,  both  in  fact  being  innocent, 
and,  in  answering  this  question,  the  courts  have  differed. 

Some  of  the  courts  hold  that  where  an  ofBcer  or  agent  of  a  cor- 
poration perpetrates  a  fraud  upon  an  innocent  third  person,  but 
for  his  ovsm  benefit,  and  not  for  the  benefit  of  the  corporation,  the 
corporation,  being  without  fault  in  the  matter,  is  not  liable, 
although  the  officer  or  agent  may  have  acted  in  the  apparent 
course  of  his  employment.*^"  The  weight  of  authority,  how- 
ever, in  this  country  at  least,  is  to  the  contrary,  and  to  the  effect 
that  a  corporation  is  liable  to  innocent  third  persons,  by  estoppel, 
for  the  fraud  and  deceit  of  its  officers  and  agents,  acting  in  the 
apparent  course  of  their  employment,  although  it  did  not  author- 
ize or  know  of  the  fraud  or  deceit,  and  although  it  may  have 
been  committed  by  the  officer  or  agent  for  his  ovm  benefit,  and 
with  intent  to  defraud  the  corporation.*^^    This  doctrine  is  that, 

Bank,   80   N.   Y.   82,   36  Am.   Rep.  Carhart,    95   Ga.    394,    51   Am.    St. 

582;   Isham  v.  Post,  141  N.  Y.  100,  Rep.  95;  Gray  v.  Merriam,  148  111. 

38   Am.   St.   Rep.   766;    First  Nat.  179,  39  Am.  St.  Rep.  172. 

Bank   of  Carlisle   v.   Graham,   100  See    the   valuable   note    on    this 

U.  S.  699;   Scott  v.  National  Bank  question  in  Isham  v.  Post,  38  Am. 

of  Chester  Valley,  72  Pa.  St.  471,  St.  Rep.  780-788. 

13  Am.  Rep.  711;  First  Nat.  Bank  *3o  British   Mutual   Banking   Co. 

of  Carlisle  v.  Graham,  79  Pa.   St.  v.   Charnwood   Forest  Ry.   Co.,   18 

106,   21   Am.   Rep.   49;    First  Nat.  Q.  B.  Div.  714;  Friedlander  v.  Tex- 

Bank  of  Allentown  v.  Rex,  89  Pa.  as  &  Pacific  Ry.  Co.,  130  U.  S.  416; 

St.   308,   33   Am.   Rep.   767;    Whit-  and    other    cases    specifically    re- 

ney  v.  First  Nat.  Bank  of  Brattle-  ferred  to  in  the  notes  following, 

bore,  55  Vt.  155,  45  Am.  Rep.  598;  *3i  New  York  &  New  Haven  R. 

Merchants'  Nat.  Bank  of  Savannah  Co.    v.    Schuyler,    34    N.    Y.    30,    1 

v.  Gullmartln,  88  Ga.  797,  93  Ga.  Keener's  Cas.   874,  2   Smith's  Cas. 

503,    44   Am.    St.   Rep.   182;    Mer-  1109,   2   Cum.   Cas.   119;    Bank  of 

chants'  Nat.  Bank  of  Savannah  v.  Batavia  v.  New  York,   Lake  Erie 
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"where  the  principal  has  clothed  his  agent  with  power  to  do  an 
act  upon  the  existence  of  some  extrinsic  fact,  necessarily  and 
peculiarly  within  the  knowledge  of  the  agent,  and  of  the  exist- 
ence of  which  the  act  of  executing  the  power  is  itself  a  repre- 
sentation, a  third  person  dealing  with  such  agent  in  entire  good 
faith  pursuant  to  the  apparent  power,  may  rely  upon  the  repre- 
sentation, and  the  principal  is  estopped  from  denying  its  truth 
to  his  prejudice."*^^ 

In  accordance  with  this  doctrine,  it  has  been  held  that  a  cor- 
poration is  liable  to  innocent  third  persons  for  the  act  of  its 
agent,  having  general  authority  to  issue  certificates  of  stock,  for 
fraudulently  issuing  certificates  for  his  own  benefit  ;*^^  that  a 
railroad  or  Avarehouse  company  is  liable  for  the  fraudulent  act 
of  its  agent,  having  general  authority  to  issue  bills  of  lading  or 
warehouse  receipts  upon  the  receipt  of  goods,  in  issuing  a  bill  of 
lading  or  warehouse  receipt  without  receiving  goods,  although 
he  may  act  for  his  own  benefits  f^^  that  a  bank  is  liable  for  the 

&  W.  R.  Co.,  106  N.  Y.  195,  60  Am.  N.  Y.  231,  33  Am.  St.  Rep.  712,  2 

Rep.    440;    Phillips    v.    Mercantile  Keener's    Cas.    915,    2    Cum.    Cas. 

Nat.   Bank,   140   N.   Y.   556;    Fifth  149;    Jarvis   v.    Manhattan    Beach 

Avenue     Bank     v.     Forty-Second  Co.,  148  N.  Y.  652,  51  Am.  St.  Rep. 

Street   &   Grand    Street   Ferry   R.  727;   Tome  v.  Parkersburg  Branch 

Co.,  137  N.  Y.  231,  33  Am.  St.  Rep.  R.  Co.,  39  Md.  36,  17  Am.  Rep.  540; 

712,   2   Keener's  Cas.   915,   2   Cum.  Allen  v.  South  Boston  R.  Co.,  150 

Cas.    149;    Brooke    v.    New    York,  Mass.  200,  15  Am.  St.  Rep.  185,  2 

Lake   Erie  &  W.   R.   Co.,   108   Pa.  Keener's   Cas.   909;    Farrington   v. 

St.  529,  53  Am.  Rep.  453,  note;  St.  South    Boston    R.    Co.,    150    Mass. 

Louis  &  Iron  Mountain  R.  Co.  v.  406,  15  Am.  St.  Rep.  222;   Ameri- 

Larned,    103    111.    293;     City    Nat.  can   Wire-Nail   Co.   v.   Bayless,   91 

Bank  v.  Martin,  70  Tex.  643,  8  Am.  Ky.  94;  Appeal  of  Kisterbock,  127 

St.  Rep.  632;   and  other  cases  cit-  Pa.   St.  601,  14  Am.  St.  Rep.  868. 

ed  in  the  notes  following.  And  see  ante,  §  428  et  seq. 

■iss  Per  Davis,   J.,   in  New  York       Contra,    British    Mutual    Bank- 

&  New  Haven  R.  Co.  v.  Schuyler,  ing  Co.  v.  Charnwood  Forest  Ry. 

34  N.  Y.  30,  1  Keener's  Cas.  874,  Co.,   18   Q.   B.    Div.   714;    and   see 

2   Smith's  Cas.  1109,  2  Cum.  Cas.  Moores  v.   Citizens'  Nat.   Bank  of 

119;  and  per  Finch,  J.,  in  Bank  of  Piqua,  111  U.  S.  156,  2  Cum.  Cas. 

Batavia  v.   New  York,   Lake   Erie  144. 

&  W.  R.  Co.,  106  N.  Y.  195,  60  Am.       ^si  Armour  v.   Michigan  Central 

Rep.  440.  R.  Co.,  65  N.  Y.  Ill,  22  Am.  Rep. 

4.'i3New  York  &  New  Haven  R.  603;  Bank  of  Batavia  v.  New  York, 

Co.    V.    Schuyler,    34    N.    Y.    30,    1  Lake  Erie  &  W.  R.  Co.,  106  N.  Y. 

Keener's  Cas.  874,  2  Smith's  Cas.  195,   60  Am.   Rep.   440;    Brooke  v. 

1109,  2  Cum.  Cas.  119 ;   Fifth  Ave-  New  York,  Lake  Erie  &  W.  R.  Co., 

nue   Bank   v.   Forty-Second   Street  108    Pa.    St.    529,     53    Am."   Rep. 

&  Grand  Street  Ferry  R.  Co.,  137  453,  note;   St.  Louis  &  Iron  Moun- 
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fraud  of  its  cashier  in  drawing  checks  in  favor  of  customers  of 
the  bank,  without  their  knowledge,  and  without  intending  them 
to  have  any  interest  therein,  and  then  forging  their  indorsements 
and  delivering  the  checks  to  third  persons,  to  be  collected  for  his 
own  benefit  ;*^^  and  that  a  telegraph  company  is  liable  for  the  act 
of  its  operator  in  sending  a  forged  telegram  requesting  the  trans- 
mission of  money,  although  he  acts  for  his  own  benefit.*^" 

In  these  and  similar  cases  the  person  claiming  to  have  been 
defrauded,  and  seeking  to  hold  the  corporation  liable,  must  have 
acted  innocently,  in  good  faith,  and  with  ordinary  prudence. 
If  he  knew  that  the  agent  was  exceeding  his  authority,  and  act- 
ing fraudulently,  he  clearly  cannot  hold  the  corporation  liable. 
Nor,  as  a  rule,  can  he  hold  the  corporation  liable  if  he  knew 
that  the  agent  was  acting  for  his  own  benefit,  or  if  he  was  deal- 
ing with  the  agent  personally,  for  this  fact  is  sufiicient  to  put  one 
upon  inquiry.*^^ 

§  740.     Unauthorized  torts  involving  a  breach  of  duty  owed  by 
the  corporation. 

(a)  In  general. — Another  ground  upon  which  a  corporation 
may  be  liable  for  unauthorized  acts  of  its  agents  or  servants  not 
committed  in  the  course  of  their  employment  is  because  the  tort 
involves  a  violation  of  some  special  duty  which  the  corporation 

tain  R.  Co.  v.  Lamed,  103  111.  293;  v.  Wilkens,  44  Md.  11,  22  Am.  Rep. 

Wichita  Savings  Bank  v.  Atchison,  26. 

Topeka  &   S.   F.   R.    Co.,   20   Kan.        435  Phillips    v.    Mercantile    Nab. 

519;    Sioux  City  &  Pacific  R.   Co.  Bank,   140  N.   Y.   556,   37  Am.   St. 

V.    First   Nat.    Bank    of    Fremont,  j^gp    ggg 

10    Neb.    556,    35    Am.    Rep.    488;        ^,1  ,^  A     ^  -nr    *  tt  • 

^I'lTisr^-''''' "°-  ^-  °'"^*^^''  rZfS'Lj-zr^iz':  isr  ii 

Contra,  Grant  v.  Norway,  10  C.  ■^™-  ^*-  ^^^-  ^^®- 

B.  665;  Cox  v.  Bruce,  18  Q.  B.  Div.  *3t  Moores  v.  Citizens'  Nat.  Bank 

147;   Pollard  v.  Vinton,  105  U.  S.  of   Piqua,   111   U.   S.   156,   2   Cum. 

7;  Friedlander  v.  Texas  &  Pacific  Cas.  144;   Bank  of  New  York  Na- 

Ry.   Co.,   130   U.   S.   416;    National  tional  Banking  Ass'n  v.  American: 

Bank    of    Commerce    v.    Chicago,  Dock  &  Trust  Co.,  143  N.  Y.  559; 

Burlington  &  N.  R.  Co.,  44  Minn.  Allen  v.  South  Boston  R.  Co.,  150 

224,    20    Am.    St.    Rep.    566.     And  Mass.  200,  15  Am.  St.  Rep.  185,  2 

see    Williams    v.    Wilmington    &  Keener's  Cas.   909;    Farrington  v. 

Weldon  R.  Co.,  93  N.  C.  42,  53  Am.  South   Boston    R.    Co.,    150   Mass. 

Rep.  450;  Baltimore  &  Ohio  R.  Co.  406,  15  Am.  St.  Rep.  222. 


2252  PRIVATE  CORPORATIONS.  §  740b 

owes  to  the  person  injured,  either  as  a  member  of  the  com- 
munity, or  by  reason  of  some  special  relation  which  it  has  as- 
sumed towards  him. 

(b)  Dangerous  instrumentalities. — By  the  decided  weight  of 
authority,  a  corporation  which  uses  dangerous  instrumentalities 
in  its  business,  and  intrusts  the  use  of  them  to  its  agents  or  serv- 
ants, must  see  to  it  that  the  latter,  while  intrusted  with  such  in- 
strumentalities, do  not  employ  them  to  the  injury  of  the  other 
members  of  the  community,  and  it  will  be  liable,  if  they  do  so, 
to  any  person  injured,  although  the  agents  or  servants  may  step 
aside  from  their  employment  and  act  wantonly  and  maliciously 
in  causing  the  injury.  The  corporation  is  substantially  in  the 
position  of  an  insurer  of  the  proper  use  of  such  instrumentali- 
ties. In  accordance  with  this  doctrine,  it  is  held  that  a  railroad 
company  is  liable  for  the  act  of  its  engineer  in  running  a  loco- 
motive over  a  person  or  animals  on  its  track,  or  in  letting  off 
steam  or  blowing  the  whistle  for  the  purpose  of  frightening 
horses,  etc.,  notwithstanding  the  fact  that,  in  doing  so,  he  steps 
aside  from  the  object  and  course  of  his  employment,  and  acts 
from  pure  wantonness  or  malice.*^^  In  a  leading  Illinois  case, 
in  which  a  railroad  company  was  held  liable  for  the  act  of  its 
engineer  in  wantonly  letting  ofp  steam  for  the  purpose  of  fright- 
'ening  a  horse,  the  court  said:  "There  can  be  no  pretense  that 
where  an  agent  commits  an  act  willfully  or  otherwise,  while  he  is 
not  engaged  in  the  performance  of  his  duty  to  the  company,  they 
would  be  liable  for  the  wrong;  or  even  while  so  engaged,  if  he 
were  to  personally  perform  an  act  not  connected  with  the  busi- 
ness of  the  corporation,  they  would  be  liable.  But  when  em- 
ployed in  the  discharge  of  his  duty,  or  while  engaged  in  operat- 
ing their  engines  and  machinery  on  their  road,  if  he  uses  such 

*38  Toledo,  Wabash  &  W.  Ry.  Co.  Co.,   55  N.  J.  Law,   615;    Cobb  v. 

V,  Harmon,  47  111.  298,  95  Am.  Dec.  Columbia  &  Greenville  R.  Co.,  37 

489;    Chicago,  Burlington  &  Q.  R.  S.  C.  194;   Skipper  v.  Clifton  Mfg. 

Co.  V.  Dickson,  63  111.  151,  14  Am.  Co.,  58  S.  C.  143. 
Rep.   114;    Nashville  &  Chattanoo- 
ga  R.    Co.    V.    Starnes,    9    Heisk.       Contra,  Stephenson  v.  Southern 

(Tenn.)    52,    24    Am.    Rep.     296;  Pacific  Co.,  93  Cal.  558,  27  Am.  St. 

Bittle   V.   Camden    &    Atlantic   R.  Rep.   223. 
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agencies  in  an  unskillful  manner,  or  so  negligently  as  to  occa- 
sion injury  to  another,  or  even  if,  while  so  engaged,  he  willfully 
perverts  such  agencies  to  the  purpose  of  wanton  mischief  and 
injury,  the  company  should  respond  in  damages."***  The  same 
rule  has  been  applied  to  other  corporations.**" 

(c)  Contract  duty — Carriers  of  passengers. — A  corporation 
may  be  liable  for  an  unauthorized  tort  committed  by  an  agent  or 
servant,  although  not  committed  for  the  benefit  of  the  corpora- 
tion, nor  in  the  course  or  apparent  course  of  the  agent's  or  serv- 
ant's employment,  where  the  tort  constitutes  a  violation  of  a 
special  duty  which  the  corporation  owes  to  the  person  against 
whom  it  is  committed,  by  virtue  of  a  contract.  Tor  example,  a 
corporation  engaged  in  the  carriage  of  passengers  is  under  a 
duty  to  protect  a  passenger  from  assaults  and  other  wrongs,  and 
this  duty  is  intrusted  to  its  conductor  and  other  agents  and  serv- 
ants. And  it  has  been  held,  therefore,  that  a  railroad  company 
is  liable  for  the  wrongful  act  of  its  conductor  in  kissing  a  woman 
passenger,  or  otherwise  assaulting  a  passenger,  although  the  as- 
sault is  clearly  not  committed  by  him  in  the  course  of  his  em- 
ployment, or  for  the  benefit  of  the  company,  but  for  his  own 
benefit,  or  from  pure  wantonness  or  malice.**^ 

§  741.    Liability  by  reason  of  ratification. 

Although  a  tort  may  have  been  committed  by  an  officer  or 
agent  of  a  corporation  without  either  actual  or  apparent  author- 
ity, the  corporation  may  become  liable  therefor  by  reason  of  a 
ratification  or  adoption  of  the  act,  provided  the  act  was  done  for 

.*39  Toledo,  Wabash  &  W.  Ry.  Co.  elle  v.  New  York  Central  &  Hud- 
V.  Harmon,  47  111.  298,  95  Am.  Dec.  son  River  R.  Co.,  120  N.  Y.  117, 
489.  17   Am.   St.    Rep.   611;    Chicago   & 

ii.n  c!i„-r>«.,«  „    r'Asrt HT*™    /-!„      Eastern    R.    Co.    v.    Plexman,    103 

440Skipper  V.  Clifton  Mfg.  Co  jjj  g^g  43  Am.  Rep.  33;  Goddard 
58    S    C    143;    Pioneer   Fireproof   ^    ^^^^^  ^runk  Railway  of  Can- 

^^^  t^f'^f^  ^^l^rtl'^^''^'^^  ada,  57  Me.  202,  2  Am.  Rep.  39; 
111.  App.  213,  188  111.  341.  McKinley  v.  Chicago  &  Northwest- 

m  Craker  v.   Chicago  &  North-  em  R.  Co.,  44  Iowa,  314,  24  Am. 

western  Ry.   Co.,  36  Wis.  657,  17  Rep.    748.    Compare     Goodloe     v. 

Am.  Rep.  504;  Bryant  v.  Rich,  106  Memphis  &  Charleston  R.  Co.,  107 

Mass.  180,  8  Am.  Rep.  311;  Dwin-  Ala.  233,  54  Am.  St.  Rep.  67. 
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its  benefit.     In  this  respect  corporations  are  subject  to  the  same 
rule  as  to  natural  persons.*^^ 

For  example,  if  a  corporation  expressly  adopts  or  ratifies  a 
contract  made  by  an  officer  or  agent  without  authority,  or 
if  it  impliedly  ratifies  the  same  by  accepting  the  benefits,  or 
by  failure  to  repudiate  the  same,  it  also  becomes  liable  for 
false  and  fraudulent  representations  made  by  the  officer  or 
agent  to  induce  the  other  party  to  enter  into  the  contract.*** 
And  the  same  is  true  of  any  other  act  constituting  a  fraud 
upon  a  third  person.  If  it  ratifies  the  act,  it  assumes  respon- 
sibility for  the  fraud.***  Although  an  individual  director 
or  trustee  or  other  officer  of  a  corporation  may  have  no  authority 
to  act  for  the  corporation  in  procuring  settlement  or  payment  of 
a  debt  due  to  the  corporation,  yet,  if  he  does  act  for  it,  and  in 


«*2  Morehouse  v.  Northrop,  33 
Conn.  380,  89  Am.  Dec.  211;  Gar- 
rison V.  Technic  Electrical  Works, 
55  N.  J.  Eoi.  708;  Carr  v.  National 
Bank  &  Loan  Co.  of  Watertown, 
167  N.  Y.  375 ;  Owens  v.  Boyd  Land 
Co.,  95  Va.  560;  Nims  v.  Mount 
Hermon  Boys'  School,  160  Mass. 
177,  39  Am.  St.  Rep.  467,  1  Smith's 
Gas.  430,  1  Keeners  Gas.  841; 
Dempsey  v.  Chambers,  154  Mass. 
330,  26  Am.  St.  Rep.  249;  Eastern 
Counties  Ry.  Co.  v.  Broom,  6  Exch. 
314,  1  Smith's  Cas.  402,  1  Cum. 
Cas.  434. 

443  Morehouse  v.  Northrop,  33 
Conn.  380,  89  Am.  Dec.  211;  Adams 
V.  Irving  Nat.  Bank,  116  N.  Y. 
606,  15  Am.  St.  Rep.  447;  Talmadge 
V.  Sanitary  Security  Co.,  31  App. 
Div.  (N.  Y.)  498;  Garrison  v.  Tech- 
nic Electrical  Works,  55  N.  J.  Eq. 
708;  Crump  v.  United  States  Mining 
Co.,  7  Grat.  (Va.)  352,  56  Am.  Dec. 
116;  Owens  v.  Boyd  Land  Co.,  95 
Va.  560;  Second  Nat.  Bank  of  St. 
Paul  V.  Howe,  40  Minn.  390,  12  Am. 
St.  Rep.  744;  Zang  v.  Adams.  23 
Colo.  408,  58  Am.  St.  Rep.  249; 
Texas  Consolidated  Compress  & 
Mfg.  Ass'n  V.  Dublin  Compress  & 
Mfg.  Co.  (Tex.  Civ.  App.)  38  S.  W. 
404;  Walker  v.  Mobile  &  Ohio  R. 


Co.,  34  Miss.  245;  Anderson  v. 
Scott  (N.  H.)  47  Atl.  607;  Lynde 
V.  Anglo-Italian  Hemp  Spinning 
Co.  [1896]  1  Ch.  178;  In  re  Metro- 
politan Coal  Consumers'  Ass'n 
[1892]  3  Ch.  1. 

If  a  bank  receives  a  note  pro- 
cured by  an  officer  by  means  of 
false  and  fraudulent  representa- 
tions, it  is  liable  for  the  fraud,  al- 
though the  officer  may  have  had 
no  authority  to  act  for  It  in  the 
matter,  for  In  receiving  the  note  it 
ratifies  the  transaction,  including 
the  representations  made  by  the 
officer.  Second  Nat.  Bank  of  St. 
Paul  V.  Howe,  40  Minn.  390,  12 
Am.  St.  Rep.  744. 

As  to  fraud  in  procuring  sub- 
scriptions to  stock,  see  ante,  §  470. 

Hi  Where  a  bank  has  received 
the  proceeds  of  a  sale  of  bonds 
held  by  it  for  speculative  pur- 
poses, effected  by  fraud  on  the 
part  of  Its  managing  officer,  it  can- 
not escape  liability  on  the  ground 
that  the  acts  of  the  officer  were  in- 
dividual acts,  and  its  business  of 
buying  and  selling  bonds  was  ultra 
vires.  Carr  v.  National  Bank  & 
Loan  Co.  of  Watertown,  167  N.  Y. 
375,  affirming  43  App.  Div.  10. 
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doing  so  makes  fraudulent  representations,  or  uses  duress,  and 
the  corporation  receives  the  money,  it  is  liable  for  the  fraud  or 
duress.'**^  The  fact  that  the  corporation  does  not  know  of  the 
fraud  when  it  ratifies  the  act  or  contract  is  immaterial,  for  its 
ratification  makes  the  knowledge  of  the  officer  or  agent  its  own 
knowledge.*** 

In  like  manner,  a  corporation  may  adopt  or  ratify,  and  thus 
hecome  liable  for,  a  wrongful  or  false  arrest  and  imprisonment 
or  malicious  prosecution ;  **^  and  if  it  ratifies  an  act,  it  becomes 
liable  for  personal  or  other  injuries  caused  by  negligence  in 
doing  the  act.**^ 

§  742.    Torts  committed  in  ultra  vires  business  or  transaction. 

Some  of  the  courts,  as  has  been  shown  in  a  former  chapter, 
have  held  that  a  corporation  is  not  liable  for  torts  committed  in 
an  ultra  vires  business  or  transaction,  even  though  the  business 
or  transaction  m.ay  have  been  aiithorized  by  the  stockholders  or 
directors.***     The  weight  of  authority,  however,  is  against  this 

**5  Adams  v.  Irving  Nat.  Bank,  liable  for  false  and  fraudulent  rep- 
116  N.  Y.  606,  15  Am.  St.  Rep.  447.  resentations  made  by  its  teller  in 
In  this  case,  an  officer  of  a  bank  selling  bonds  on  commission,  on 
induced  a  woman  to  pay  money  to  tbe  ground  that  the  sale  of  bonds 
the  bank  on  account  of  a  claim  on  commission  was  not  within  the 
against  her  husband,  by  represent-  powers  of  the  bank) ;  Gunn  v.  Cen- 
ing  to  her  that  her  husband  was  tral  Railroad  &  Banking  Co.,  74 
in  danger  of  arrest,  and  that  the  Ga.  509,  2  Cum.  Cas.  Ill  (where 
arrest  might  be  avoided  by  her  pay-  it  was  held  that  a  railroad  com- 
ment. It  was  held  that  she  could  pany,  which  had  entered  Into  an 
recover  back  the  money  paid,  as  ultra  vires  partnership  for  the 
the  bank,  having  received  the  men-  business  of  running  a  line  of 
ey  in  settlement,  was  estopped  to  steamboats,  was  not  liable  in  tort 
deny  the  officer's  authority  to  adopt  for  injury  to  a  passenger  on  one  of 
the  means  he  employed  to  pro-  the  boats) ;  Bathe  v.  Decatur  Coun- 
cure  its  payment.  ty  Agricultural  Society,  73  Iowa, 

448  Ante,  §  720.  11,  5  Am.  St.  Rep.  651   (where  it 

447  Eastern  Counties  Ry.  Co.  v.  was  held  that  an  agricultural  so- 
Broom,  6  Exch.  314,  1  Smith's  Cas.  ciety,  which  had  entered  into  an 
402,  1  Cum.  Cas.  434.  ultra  vires  contract  employing  an- 

448  Nims  V.  Mount  Hermon  Boys'  other  to  run  conveyances  to  and 
School,  160  Mass.  177,  39  Am.  St.  from  its  fair  grounds  for  the  trans- 
Rep.  467,  1  Smith's  Cas.  430,  1  portation  of  persons  attending  its 
Keener's  Cas.  841.  fair,  was  not  liable  for  the  negli- 

449  Weckler  v.  First  Nat.  Bank  gence  of  the  person  so  employed), 
of  Hagerstown,  42  Md.  581,  20  Am.  See,  also,  Haag  v.  Vanderburgh 
Rep.  95,  2  Cum.  Cas.  104  (where  County  Com'rs,  60  Ind.  511,  28  Am. 
it  was  held  that  a  bank  was  not  Rep.  654;   Gillett  v.  Missouri  Val- 
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doctrine,  and  to  the  effect  that  a  corporation  is  liable  for  torts 
committed  by  its  officers,  agents,  or  servants  in  an  ultra  vires 
business  or  transaction,  to  the  same  extent  as  if  the  business  or 
transaction  had  been  intra  vires,  if  it  was  expressly  authorized 
by  the  directors  or  stockholders,  or  if  they  knowingly  acquiesced 
therein.  In  other  words,  if  the  business  or  transaction  was  by 
the  authority  or  with  the  consent  of  the  corporation,  represented 
by  its  stockholders  or  directors,  and  the  tort  was  committed  by 
the  officer,  agent,  or  servant  in  the  course  of  such  business  or 
transaction,  the  corporation  cannot  escape  liability  for  the  tort 
on  the  ground  that  the  business  or  transaction  was  beyond  its 
powers.*^" 

To  render  the  corporation  liable  in  such  cases,  the  ultra  vires 
transaction  must  have  been  authorized  or  acquiesced  in  by  the 
corporation, — by  the  stockholders  collectively,  or  by  the  board 
of  directors, — and  that  it  was  so  must  be  shown.  Officers  and 
agents  of  a  corporation,  although  intrusted  generally  with  the 
management  of  the  business  of  the  corporation,  or  a  particular 
branch  thereof,  have  no  implied  authority  to  do  ultra  vires  acts, 
or  enter  into  ultra  vires  transactions,  and  if  they  do  so  without 
the  consent  of  the  corporation,  and  in  the  course  of  such  trans- 
action commit  a  fraud  or  other  wrong  against  third  persons,  the 
corporation  is  not  liable.*®^ 

XIX.    Personal  Liability  of  Officees  and  Agents. 
§  743.    In  general. — Officers  of  a  corporation  who  enter  into 

ley  R.  Co.,  55  Mo.  315,  17  Am.  Rep.  bank,  while  acting  In  a  fiduciary 

653.    And  see  ante,  §  240.  capacity  for  its  customer,  induced 

*5o  Nlms  V.  Mount  Hermon  Boys'  the  latter  by  false  and  fraudulent 
School,  160  Mass.  177,  39  Am.  St.  representations  and  fraudulent 
Rep.  467,  1  Smith's  Cas.  430,  1  concealment  of  facts  to  invest  in 
Keener's  Cas.  841;  Central  Rail-  bonds  bought  and  held  by  the  bank 
road  &  Banking  Co.  v.  Smith,  76  for  speculative  purposes,  it  was 
Ala.  572,  52  Am.  Rep.  353;  New  held  that  the  customer  might  re- 
York,  Lake  Erie  &  W.  Ry.  Co.  v.  scind  the  purchase,  and  recover 
Haring,  47  N.  J.  Law,  137,  54  Am.  from  the  bank  the  money  paid. 
Rep.  123,  1  Keener's  Cas.  833,  2  Carr  v.  National  Bank  &  Loan  Co. 
Cum.  Cas.  110.  See  ante,  §  240,  of  Watertown,  167  N.  Y.  375,  affirm- 
where  many  other  cases  are  cited  ing  43  App.  Div.  10. 
and  illustrations  given. 

Where  the  managing  officer  of  a  *5i  See   ante,    §    712 ;    City   Nat. 
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contracts  on  behalf  of  the  corporation,  to  the  knowledge  of  the 
other  party,  and  in  such  a  way  as  to  bind  it,  are  not  personally 
liable.  But  they  are  liable  if  they  contract  in  their  own  name, 
without  disclosing  the  fact  that  they  are  contracting  on  behalf 
of  the  corporation  only.  And  they  are  liable  either  on  the  con- 
tract or  in  tort,  according  to  the  rule  in  the  particular  jurisdic- 
tion, if  they  undertake  to  contract  for  the  corporation  without 
authority,  or  for  a  corporation  which  has  no  existence,  or  in  ex- 
cess of  the  powers  of  the  corporation,  provided  the  other  party 
has  no  knowledge  of  such  facts,  and  is  not  chargeable  with  no- 
tice thereof. 

Officers  of  a  corporation  are  personally  liable  for  any  tort  com- 
mitted against  third  persons,  although  they  may  act  for  the  cor- 
poration, and  although  their  act  may  be  authorized  by  the  cor- 
poration. 

§  744.    liability  on  or  by  reason  of  contracts. 

(a)  In  general. — There  can  be  no  question  as  to  the  liability 
of  an  officer  or  agent  of  a  corporation  on  a  contract  into  which 
he  has  personally  entered  for  the  benefit  of  the  corporation,  pro- 
vided there  is  a  consideration  for  his  undertaking.*^^  Whether 
he  is  personally  liable  where  he  intended  to  bind  the  corpora- 
tion only  depends  upon  general  principles  of  the  law  of  agency. 

If  he  contracts  in  the  name  of  the  corporation,  or  in  his  own 
name  as  officer  or  agent,  with  the  understanding  on  the"  part  of 
both  parties  that  the  contract  is  with  the  corporation,  he  is 
clearly  not  personally  liable,  if  the  contract  is  within  his  author- 
ity, or  is  ratified  by  the  corporation,  or,  even  though  it  is  not 
within  his  authority  and  is  not  ratified,  if  the  other  party  is 
chargeable  with  knowledge  of  his  want  of  authority.*®^ 

Bank  of  Port  Worth  v.  Martin,  70  Bee.    332;    Sampson    v.    Fox,    109 

Tex.  643,  8  Am.  St.  Rep.  632.  Ala.  662,  670,  55  Am.  St.  Rep.  950; 

*52  See  Maine  Red  Granite  Co.  v.  McCormick    v.    Seeberger,    73    111. 

York,  89  Me.  54,  and  cases  cited  App.  87,  affirmed   Seeberger  v.  Mc- 

infra,  this  section,    (e).  Cormick,  178  111.  404;  Fisk  v.  Car- 

453  Ferguson    v.    Wilson,    2    Ch.  bonized  Stone  Co.,  67  111.  App.  327; 

App.   77;    Ogden  v.   Raymond,   22  and  cases  cited  infra,  this  section, 

Conn.  379,  58  Am.  Dec.  429;   Hall  (e). 

V.    Huntoon,   17   Vt.   244,   44   Am.  And  see  the  valuable  note  on  per- 
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If,  on  the  other  hand,  an  officer  or  agent  of  a  corporation  en- 
ters into  a  contract  without  disclosing  the  fact  that  he  is  acting 
for  the  corporation,  or  otherwise  than  individually,  the  other 
party  may,  at  his  election,  either  hold  the  corporation  on  the 
contract,  or  hold  the  officer  personally  liable,  but  he  cannot  hold 
both.«4 

(b)  Excess  or  want  of  authority. — If  an  officer  enters  into  a 
contract  for  and  in  the  name  of  the  corporation,  but  in  excess  of 
his  authority,  and  the  contract  is  not  ratified  by  the  corporation, 
the  other  party  not  having  knowledge  of  his  want  of  authority, 
he  is  personally  liable, — in  some  jurisdictions,  on  the  contract 
itself,  or  in  an  action  of  assumpsit,  on  the  theory  of  an  implied 
warranty  of  authority,  and,  in  other  jurisdictions,  in  an  action 
on  the  case  for  false  warranty  of  authority.*®^ 

(c)  Pretended  but  nonexisting  corporation. — This  principle 
also  applies  where  a  person  enters  into  a  contract  in  the  name 
of  a  pretended  corporation,  or  of  an  association  which,  in  at- 
tempting to  organize,  has  not  so  far  complied  with  the  law  as  to 
acquire  a  de  facto  corporate  existence,  or  the  power  to  commence 
business  and  enter  into  contracts ;  *^®  or  in  the  name  of  a  foreign 

sonal    liability   of   ofScers   of   cor-  520,  37  Am.  St.  Rep.  234;  Nellegan 

poratlons  to   third   persons   in   48  v.  Campbell,  65  Hun  (N.  Y.)   622; 

Am.  St.  Rep.  913,  916.  Dale  v.  Donaldson  Lumber  Co.,  48 

454  Holt  V.  Ross,  54  N.  Y.  472,  Ark.  188,  3  Am.  St.  Rep.  224; 
13  Am.  Rep.  615;  Neely  v.  State,  Small  v.  Elliott,  12  S.  D.  570; 
60  Ark.  66,  46  Am.  St.  Rep.  148.  McCurdy  v.  Rogers,  21  Wis.  197, 
And  see  infra,  this  section,   (e).  91  Am.  Dec.  468;  Keener  v.  Harrod, 

455  story.  Agency,  §  264;  Walker  2  Md.  63,  56  Am.  Dec.  706;  Small 
V.  Bank  of  State  of  New  York,  9  v.  Elliott,  12  S.  D.  570,  76  Am..  St. 
N.  Y.  582;  White  v.  Madison,  26  Rep.  630;  Collen  v.  Wright,  7  El. 
N.  Y.  117;  Weare  v.  Gove,  44  N.  &  Bl.  301,  8  El.  &  Bl.  647;  Cherry 
H.  196;  Farmers'  Co-operative  v.  Colonial  Bank  of  Australasia, 
Trust  Co.  V.  Floyd,  47  Ohio  St.  525,  L.  R.  3  P.  C.  2*.  And  see  note, 
21  Am.  St.  Rep.  846;  Knickerbock-  48  Am.  St.  Rep.  913,  916. 

er  V.  Wilcox,  83  Mich.  200,  21  Am.       ise  Bartholomew    v.   Bentley,   15 

St.  Rep.  595;  Solomon  v.  Penoyar,  Ohio,  659,  45  Am.  Dec.  596;  Farm- 

89    Mich.    11;    Jefts    v.    York,    10  ers'     Co-operative     Trust     Co.    v. 

Cush.     (Mass.)     392;     Farmers'    &  Floyd,  47  Ohio  St.  525,  21  Am.  St. 

Mechanics'    Bank    of    Savings    v.  Rep.  846 ;  Lewis  v.  Tilton,  64  Iowa, 

Colby,    64    Cal.    352;     Wallace    v.  220,   52  Am.   Rep.   436;    Lasher  v. 

Bentley,  77  Cal.  19,  11  Am.  St.  Rep.  Stimson,  145   Pa.  St.  30.    And  see 

231;  Lasher  v.  Stimson,  145  Pa.  St.  the  note  in  48  Am.  St.  Rep.  913, 

30;  Frankland  v.  Johnson,  147  111.  at  page  914. 
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corporation  which  has  not  complied  with  the  statutes  of  the  state 
prescribing  conditions  precedent  to  the  right  to  do  business 
therein.*^^ 

(d)  Ultra  vires  contracts. — And  the  principle  applies  where 
an  officer  enters  into  a  contract  for  the  corporation  which  is  Lot 
binding  upon  it  because  uUra  vires,  the  other  party  not  having 
knowledge  of  this  fact,  nor  being  chargeable  with  knowledge.*^* 

But  where  a  person  enters  into  a  contract  with  the  officers  of 
a  corporation,  intending  a  contract  with  the  corporation,  and  the 
contract  does  not  bind  the  corporation  because,  as  a  matter  of 
law,  and  on  the  face  of  it,  it  is  not  within  the  powers  of  the  cor- 
poration, the  person  so  contracting  is  chargeable,  as  well  as  the 
officers,  with  notice  of  the  want  of  power  on  the  part  of  the  cor- 
poration, and  in  such  a  case  he  cannot  hold  the  officers  person- 
ally liable.*^®  The  reason  is  that,  "where  there  is  no  wrong 
imputable  to  the  agent,  no  action  will  lie  against  him:  not  on 
the  contract,  for  the  contract  was  not  his,  nor  for  any  wrong  of 
act  or  omission,  for  he  is  guilty  of  none.  *  *  *  A  misrep- 
resentation as  to  a  matter  of  law  is  not  such  a  one  as  will  cast  a 
personal  liability  on  the  agent,  and  that  on  the  ground  that  each 
party  is  bound  to  know  the  law."^*'* 

Of  course  an  officer  is  not  bound  on  a  contract  merely  because 
it  is  ultra  vires,  where  the  circumstances  are  such  that  the  other 
party  may  nevertheless  enforce  the  contract  against  the  corpora- 
tion.*ei 

iST  See  post,  chapter  xxvi.  v.  Iowa  Paper  Bag  Co.,  108  Iowa, 

458  weeks  y.  Propert,  L.  R.  8  C.  ^57,  75  Am  St  Rep.  259. 

TD    ,10:7.  D-„i,„-.q>™  ,,  wiinoU,o««  If  a  contract  is  entered  into  by 

P.  427;  Richardson  v.  Wllhamson,  ,      flj.......  .,  „  rornoration  and 

L.  R.  6  Q.  B.  276:  Small  v.  Elliott,  tie  directors  ot  a  corporation  ana 

12    S.    D.    570;    Knickerbocker   v  ^^'^''ther  under  a  mutual  misappre- 

Ti7ii„^^    00  M.-^i,    onn    11    Arv,    at  hension  as  to  the  powers  of  the 

Rpn    ?q5  corporation,  the  mistake  does  not 

nep.  03D.  render  the   directors  individually 

*59  Abeles  v.   Cochran,   22   Kan.  liable.     McCormick   v.    Seeberger, 

405,  31  Am.  Rep.  194;   Eaglesfield  73  111.  App.  87,  affirmed   Seeberger 

V.  Marquis  of  Londonderry,  4  Ch.  v.  McCormick,  178  111.  404. 

Div.  693;   Humphrey  v.  Jones,  71  «o  Abeles  v.   Cochran,   22   Kan.. 

Mo.  62;   Sandford  v.  McArthur,  18  405,  31  Am.  Rep.  194. 

B.  Mon.  (Ky.)  411;  Frost  Mfg.  Co.  lei  gee  Linkauf  v.  Lombard,  137 

V.  Foster,  76  Iowa,  535;  Thilmany  N.  Y.  417,  33  Am.  St.  Rep.  743. 
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(e)  Liability  as  determined  by  form  of  contract  and  signing. — 

There  has  been  some  difference  of  opinion  as  to  the  effect  of  a 
promissory  note  or  other  contract  signed  by  an  officer  or  agent  of 
a  corporation  with  his  own  name,  followed  by  the  words,  "presi- 
dent," "treasurer,"  "trustees,"  "directors,"  "agent,"  etc. ;  but 
there  can  be  no  doubt  that  the  question  whether  the  officer  or 
agent  signing  the  instrument  is  personally  liable  depends  upon 
the  intention  of  the  parties,  to  be  ascertained  by  construing  the 
instrument  as  a  whole.  Such  an  addition  to  the  signature  does 
not  necessarily  show  that  the  contract  is  the  contract  of  the  cor- 
poration, and  not  the  personal  contract  of  the  officer  or  agent, 
and  he  will  be  personally  liable  thereon  if  the  other  party  under- 
stood, and  had  a  right  to  understand,  that  he  was  contracting 
with  him,  and  not  with  the  corporation  If  there  is  nothing  but 
such  addition  to  indicate  that  the  contract  is  a  corporate  contract, 
and,  a  fortiori,  if  the  other  parts  of  the  instrument  show  an  in- 
tent to  contract  personally,  the  words  will  be  rejected  as  merely 
descriptive  of  the  person,  and  the  signer  will  be  held  personally 
liable.*«2 

«62  Button  V.  Marsh,  L.  R.  6  Q.  corporate  obligation,  and  the  sig- 

B.  361;    Knickerbocker  v.  Wilcox,  natures  to   the   paper   are   in   the 

83  Mich.  200,  21  Am.  St.  Rep.  595;  names  of  individuals,  a  holder,  tak- 

Tilden  v.  Barnard,  43  Mich.  376,  38  Ing  bona  fide  and  without,  notice 

Am.    Rep.    197 ;    Casco   Nat.   Bank  of  the  circumstances  of  its  making, 

V.  Clark,  139  N.  Y.  307,  36  Am.  St.  is  entitled  to  hold  the  note  as  the 

Rep.   705;    Hayes  v.  Brubaker,   65  personal  undertaking  of  its  sign- 

Ind.    27;    McClure   v.    Bennett,    1  ers,  notwithstanding  they  afiftx  to 

Blackf.    (Ind.)    189,    12   Am.    Dec.  their  names  the  title  of  an  office. 

223;    Burlingame  v.   Brewster,   79  Such  an  affix  will  be  regarded  as 

111.  515,  22  Am.  Rep.  177;  McKen-  descriptive  of  the  persons  and  not 

sey  V.  Edwards,  88  Ky.  272,  21  Am.  of  the   character   of   the   liability. 

St.  Rep.  339;    Sturdivant  v.  Hull,  Unless  the  promise  purports  to  be 

59  Me.  172,  8  Am.  Rep.  409;  Sparks  by  thq.  corporation,  it  is  that  of  the 

V.  Dispatch  Transfer  Co.,  104  Mo.  persons  who  subscribe  to  it;   and 

531,  24  Am.  St.  Rep.  351;  McCand-  the  fact  of  adding  to  their  names 

less  V.  Belle  Plaine  Canning  Co.,  an    abbreviation    of    some    official 

78  Iowa,  161,  16  Am.  St.  Rep.  429.  title  has  no  legal  signification  as 

See  the  note  on  this  question  in  qualifying  their  obligation,  and  im- 

48  Am.  St.  Rep.  913,  917,  et  seq.  poses  no  obligation  upon  the  cor- 

In  a  late  New  York  case  it  was  poration  whose  officers  they  may 

said:     "Where  a  negotiable  prom-  be.    This  must  be  regarded  as  the 

issory  note  has  been  given  for  the  long  and  well  settled  rule.    *    *    * 

payment  of  a  debt  contracted  by  a  It  is  founded  in  the  general  prin- 

corporation,  and  the  language  of  ciple  that  in  a  contract  every  ma- 

the  promise  does  not  disclose  the  terial  thing  must  be  definitely  ex- 
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Ordinarily,  however,  such-  an  addition,  when  the  whole  in- 
strument is  considered,  will  show  an  intent  to  contract,  not  per- 
sonally, but  on  behalf  of  the  corporation,  and  when  such  an  in- 
tent appears  the  courts  must  give  it  effect.  The  true  rule  of 
construction  is,  as  stated  by  Mr.  Justice  Story,  that,  "if  it  can, 
upon  the  whole  instrument,  be  collected,  that  the  true  object 
and  intent  of  it  are  to  bind  the  principal,  and  not  to  bind  the 
agent,  courts  of  jvistice  will  adopt  that  construction  of  it,  how- 
ever infoi-mally  it  may  be  expressed."*^^  This  rule  is  abun- 
dantly sustained  by  the  decisions.*"*  "When  an  agent,  duly 
authorized,"  said  the  Connecticut  court,  "subscribes  an  engage- 
ment, in  such  manner  as  to  manifest  an  intent  not  to  bind  him- 
self, but  to  bind  the  principal;  and  when,  by  his  subscription, 
he  has  actually  bound  the  principal;  then  it  is  clear,  that  the 
contract  cannot  be  binding  on  him  personally.  It  will  be 
agreed,  that  no  precise  form  of  words  is  required  to  be  used 
in  the  signature ;  that  every  word  must  have  an  effect,  if  pos- 
sible; and  that  the  intention  must  be  collected  from  the  whole 
instrument  taken  together."  And  it  was  held  in  this  case  that 
a  note  using  the  words,  "I  promise  to  pay,"  etc.,  and  signed  by 

pressed,  and  not  left  to  conjecture.  32  Ind.  87,  2  Am.  Rep.  330;  Vater 

Unless    the    language    creates,   or  v.  Lewis,  36  Ind.  288,  10  Am.  Rep. 

fairly  implies,  the  undertaking  of  29;    Mann    v.    Chandler,    9    Mass. 

the  corporation,  if  the  purpose  is  335;  Carpenter  v.  Farnsworth,  106 

equivocal,  the  obligation  is  that  of  Mass.  561,  8  Am.  Rep.   360;    Mott 

its  apparent  makers."     Casco  Nat.  v.  Hicks,  1  Cow.    (N.  Y.)    513,   13 

Bank  v.  Clark,  139  N.  Y.  307,  36  Am.    Dec.    550    (compare   Hills    v. 

Am.  St.  Rep.  705.  Bannister,     8    Cow.    [N.    Y.]    31); 

The  mere  appearance  of  a  cor-  Bank  of  Genesee  v.  Patchin  Bank, 

porate  name   in  the   margin   of  a  19.  N.  Y.  315;   Halle  v.  Peirce,  32 

note  does  not  raise  any  presump-  Md.  327,  3  Am.  Rep.  139;   Hough- 

tion   that  it   was   intended   to   be  ton  v.  First  Nat.  Bank  of  Elkhorn, 

the   note   of   the   corporation,   and  26  Wis.  663,  7  Am.  Rep.  107;  Lieb- 

not  of  the  individuals  signing  the  scher   v.    Kraus,    74   Wis.    387,    17 

same.    Casco  Nat.  Bank  v.  Clark,  Am.   St.  Rep.  171;    Northwestern 

139  N.  Y.  307,  36  Am.  St.  Rep.  705.  Distilling  Co.  v.  Brant,  69  111.  658, 

«3Storv  Promissory  Notes  5  69    ^^  -^™-  ^^P-  ^^^'  ^^^^  ^-  ^arbon- 
iO"!  atory,  i-romissory  iMoies,  s  b9.   j^^^^  ^^^^^  ^.^^  g^  jjj    ^pp    ^^t, 

464Aggs  V.  Nicholson,  1  Hurl.  &  Smith   v.   Alexander,   31   Mo.   193; 

N.    165;    Alexander    v.    Sizer,    L.  Washington  Mutual  Fire  Ins.  Co. 

R.  4  Exch.  102 ;  Lindus  v.  Melrose,  v.  St.  Mary's  Seminary,  52  Mo.  480 ; 

2  Hurl.  &  N.  293;  Hoovey  v.  Magill,  Kline  v.  Bank  of  Tescott,  50  Kan. 
2  Conn.  680;  Means  v.  Swormstedt,  91,  34  Am.  St.  Rep.  107. 

Tol.  3.  P.  Cor.  35. 
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an  agent  of  a  corporation  with  his  own  name,  followed  by  the 

words,  "Agent  for Company,"  was  the  note  of  the  com- 
pany, and  not  binding  on  the  agent  personally.*®®  Other  cases 
will  be  found  in  the  note  below.**® 

465  Hovey  v.  Magill,  2  Conn.  680.  "he"  and  "him,"  Northwestern  Dis- 

466  Where  the  secretary  of  a  cor-  tilling  Co.  v.  Brant,  69  111.  658,  18 
poration  gave  a  promissory  note.  Am.  Rep.  631;  of  indorsements  of 
using  the  words,  "We  promise  to  notes  by  cashiers  of  banks,  with 
pay,"  etc.,  and  signed  his  own  the  word  "Cashier"  after  their 
name,  with  the  word  "Sec'y"  affixed,  signature,  and  indorsements  by  of- 
and  impressed  thereon  the  seal  of  fleers  of  corporations  generally, 
the  corporation,  it  was  held  that  with  the  words  indicating  his  of- 
the  Instrument  was  the  note  of  the  flee  affixed  to  his  name,  Bank  of 
corporation,  and  that  he  was  not  Genesee  v.  Patchin  Bank,  19  N.  Y. 
personally  liable  thereon.  Means  315;  Watervliet  Bank  v.  White,  1 
V.  Swormstedt,  32  Ind.  87,  2  Am.  Denio  (N.  Y.)  608;  Babcock  v. 
Rep.   330.  Beman,  .11    N.    Y.    200;    Bank    of 

There  have  been  like  decisions  State  of  New  York  v.  Muskingum 

in   the   ease   of   a  note  using  the  Branch  of  Bank  of  Ohio,  29  N.  Y. 

words,  "We,  two  of  the  directors  619;  Houghton  v.  First  Nat.  Bank 

of"  a  specifled  company,  "by  and  of    Elkhorn,  26    Wis.  663.  7    Am. 

on  behalf  of  the  said  society,  do  Rep.  107 ;  Kline  v.  Bank  of  Tescott, 

hereby  promise  to  pay,"  etc.,  and  50  Kan.  91,  34  Am.  St.  Rep.  107; 

signed  by  the  said  directors  with  of  a  check  having  the  name  of  a 

their  own  names,  Aggs  v.  Nichol-  corporation    in    the    margin,   and 

son,  1  Hurl.  &  N.  165;   of  a  note  signed  by  "P.,  Treasurer,"  Carpen- 

using    the    words,    "I    promise    to  ter  v.  Farnsworth,  106  Mass.  561, 

pay,"  etc.,  and  signed  "for  8  Am.  Rep.  360. 

Company.  J.  S.,  Secretary,"  Alex-  The  contrary  has  been  held, 
ander  v.  Sizer,  L.  R.  Bxch.  102;  however,  of  a  note  using  the  words, 
of  a  note  using  the  words,  "I,  the  "We,  the  directors  of"  a  certain 
subscriber,  treasurer  of"  a  speci-  company,  "do  promise  to  pay," 
fled  corporation,  "promise,"  etc.,  etc.,  and  signed  by  the  names  of 
and  signed,  "A.  B.,  Treasurer  of"  the  individuals,  with  the  corporate 
said  corporation,  Mann  v.  Chand-  seal  affixed.  Button  v.  Marsh,  L.  R. 
ler,  9  Mass.  335;  or  a  note  purport-  6  Q.  B.  361;  of  a  note  using  the 
ing  to  be  the  promise  of  "the  presi-  words,  "I  promise  to  pay,"  etc., 
dent  and  directors  of"  a  certain  signed  by  a  number  of  persons 
corporation,  and  signed,  "A.  B.,  with  their  own  names,  followed  by 
President,"  Mott  v.  Hicks,  1  Cow.  the  words  "as  trustees  of"  a  cer- 
(N.  Y.)  513,  13  Am.  Dec.  550;  'of  tain  society,  Burlingame  v.  Brew- 
a  note  payable  "to  the  order  of  ster,  79  111.  515,  22  Am.  Rep.  177; 
A.  B.,  'treasurer  of  the  C.  D.  Co.,'  "  of  a  note  using  the  words,  "We 
Vater  v.  Lewis,  36  Ind.  288,  10  Am.  promise  -to  pay,"  etc.,  and  signed. 
Rep.  29;  of  an  agreement  under  "J.  C,  Prest.  E.  H.  C,  Treas.,"  al- 
seal,  made  by  the  president  of  a  though  the  name  of  the  corpora- 
corporation,  reciting  that  it  was  tion  was  printed  in  the  margin  of 
made  between  "B.,  of  the  first  the  note,  Casco  Nat.  Bank  v.  Clark, 
part,"  and  "B.  L.,  president  of  the  139  N.  Y.  307,  36  Am.  St.  Rep.  705; 
N.    D.    Company,    of    the    second  and  of  a  note  reciting,   "The  di- 

part,"  and  signed,  "N.  D.  Co.,  by    rectors   of   the   J —   Company 

E.  L.,  President,"  although  through-  promise  to  pay,"  etc.,  and  signed 

out   the   instrument   the   party   of  by  the  directors  individually,  wlth- 

the  second  part  was  described  as  out   any    official    designation,    Mc- 
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§  745.    Liability  for  torts. 

It  is  thoroughly  well  settled  that  a  man  is  personally  liable 
for  all  torts  committed  by  him,  consisting  in  misfeasance, — as 
fraud,  conversion,  acts  done  negligently,  etc., — ^notwithstanding 
he  may  have  acted  as  the  agent  and  under  directions  of  an- 
other. And  this  is  true  to  the  full  extent  of  torts  committed 
by  the  officers  or  agents  of  a  corporation  in  the  management  of 
its  affairs.  The  fact  that  the  circumstances  are  such  as  to 
render  the  corporation  liable  is  altogether  immaterial.  The 
person  injured  may  hold  either  liable,  and  generally  he  may 
hold  both  as  joint  tort  feasors.*®^ 

Fraud  and  deceit.— For  example,  it  is  well  settled  that  the 
directors,  trustees,  or  other  officers  of  a  bank  or  insurance  com- 
pany are  liable  to  depositors  or  persons  insuring,  in  an  action 
for  deceit,  if,  by  published  statements  or  otherwise,  they  falsely 
and  fraudulently  represent  that  the  corporation  is  solvent,  and 
thereby  cause  injury.  And  the  same  is  true  of  false  and  fraud- 
ulent representations  made  by  the  directors  or  other  officers  of  a 
corporation  to  induce  persons  to  purchase  its  bonds,  and  in 
many  other  cases.  The  fact  that  they  were  acting  solely  for  the 
corporation,  and  were  not  personally  benefited  by  the  fraud,  is 

Kensey  v.  Edwards,  88  Ky.  272,  21  ration,  but  also  the  other  signers 

Am.  St.  Rep.  339.  individually.    McCandless  v.  Belle 

Where  the  plaintiffs  consented  to  Plaine  Canning  Co.,  78  Iowa,  161, 

fill  an  order  given  hy  a  corpora-  16  Am.  St.  Rep.  429. 

tion  only  on  the  credit  of  the  de-  Compare,  however,  Liebscher  v. 

fendant,  who  was  its  treasurer,  and  Kraus,    74   Wis.    387,    17    Am.    St. 

the  defendant  wrote  them  to  kind-  Rep.  171. 

ly  fill  such  order  as  the  corpora-  But  a  contract  signed  with  the 
tion  might  give  them,  and  stat-  name  of  a  corporation,  "by"  a  car- 
ing, "I  will  attend  to  the  payment  tain  person  as  president  or  other 
of  same  as  they  become  due,"  and  officer,  does  not  bind  the  latter 
signed  his  own  name,  with  the  personally,  even  though  the  con- 
aflix,  "Treasurer  of"  the  said  cor-  tract  may  use  the  words  "we"  and 
poration,  it  was  held  that  he  be-  "our."  Thilmany  v.  Iowa  Paper 
came  personally  liable.  Maine  Red  Bag  Co.,  108  Iowa,  357,  75  Am.  St. 
Granite  Co.  v.  York,  89  Me.  54.  Rep.  259. 

It  has  been  held  that  a  note  in  ie7  Weber  v.  Weber,  47  Mich.  569; 

the  words,  "We  promise  to  pay,"  Cowley  v.   Smyth,  46  N.  J.  Law, 

etc.,  signed  "B.  P.  C.  Co.,"  and  also  380,  50  Am.  Rep.  432;   Morgan  v. 

"A.,    President,"    and    "H.,    Secre-  Skiddy,   62  N.   Y.   319;    and  other 

tary,"   binds,  not  only  the  corpo-  cases  in  the  notes  following. 
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altogether  immaterial.*^^  If  the  directors  of  a  corporation 
make  false  and  fraudulent  representations  in  a  prospectus,  re- 
port, or  otherwise,  and  thereby  induce  the  public  to  subscribe 
for  or  purchase  shares  of  its  stock,  they  are  all  equally  liable  in 
an  action  for  deceit  to  any  person  who  subscribes  for  or  pur- 
chases shares  in  reliance  on  the  representations,  and  is  thereby 
injured.*^*  And  officers  who  sign  and  issue  fictitious  certifi- 
cates of  stock  are  liable,  on  the  ground  of  fraud  and  deceit,  to 
purchasers  or  pledgees  who  are  injured  thereby.*^" 

It  is  necessary,  of  course,  in  order  that  a  particular  director 
or  other  officer  may  be  held  liable  in  these  and  similar  cases, 
that  he  shall  have  participated  in  the  fraud.  The  fraud  must 
be  brought  home  to  him  individually.*^'  Directors  of  a  corpo- 
ration are  not  personally  liable  for  false  representations  made 

*68  Richardson  v.  Williamson,  L.  the  note  on  this  subject  in  48  Am. 

R.  6  Q.  B.  276;    Weir  v.  Barnett,  St.  Rep.  913,  920,  et  seq. 
3  Exch.  Div.  32;  Weber  v.  Weber,        .„„  t>,„„i,„„,   „    ao,,^«„,    10   n 

47  Mich.  569;   Brady  v.  Evans,  24  „   °'   o^^^^^LJa  l^'^T^Aif  ^i 

C.  C.  A.  236,  78  Fed.  558;   Salmon  S„,f  1=    ^^^^""^^i.^V  ^^^^^^'^^^'J 

V.    Richardson,    30    Conn.    360,    79  ^''p'^-f  ^W    l\   i/,      wi?±    ^' 

Am.  Dec.  255;   Morgan  v.  Skiddy,  ^J^'  ^f  J^^'^ll^t,   ^^Z  ^%J: 

CO  vr  V  oin.  xi ,„„j  „  tt  „ „  Earl  Of  Charlemont,  12  Q.  B.  856; 

62  N.  Y.  319;  Hammond  v.  Hussey,  ^  p  ^    , .   '.       '°U        o,,: 

51  N.  H.  40,  12  Am.  Rep.  41;  Clark  ?|i"  v  S™  143  U  S  79-  Dor- 
V.  Edgar,  84  Mo.  106,  54  Am.  Rep.  Jgy  MlcMnlco  v  McCaffrey  139 
Itrf  n9°Mo''fil?°"rnT5   v     Ind.    5"?  "'T'^AmT-  St':''ff^'290 

&  46'n!^J.-S  38^  o'^Am!  Sr\^- B^arl^e^  66^  N  "  Y  558: 
td™    ,100.  17 ^1 J  J  ivT«™  T« Miller   V.    Barber,    bb   N.    Y.    55s; 

?Z.  rn    Iq  M    T^„^  J.  Wolf  Brewster  v.  Hatch,  122  N.  Y.  349, 

f.™it  V    nil^^oi    d«  h    \  T^w  19  Am.  St.  Rep.  498;    Paddock  v. 

^7     in    A^%.n    knrf.  ^of.nn  ^'  Fletcher,  42  Vt.  389;   Vreeland  v. 

rLo    19^  ni  Mi   f  L   tf  IZ-  New  Jersey  Stone  Co.,  29  N.  J.  Eq. 

si     iiiL  I  ™vA      9^^,    97?  7^1-  188;   Hubbard  v.  Weare,  79  Iowa, 

Ari    ??«5i9i     7?.;   V    M^^nfi    J  678      Hornblower    v.    Crandall,    7 

Am.  Dec.  121     Zmn  v.  Mendel,  9  t,,„    . „on    70  njr„    coi .  n„™„,. 

•nr   Tj-„    rron.  tt„v,i,„«j  „   Ttr 70  Mo.  App.  220,  78  Mo.  581;   Gemer 

W.  Va.  580    Hubbard  v.  Weare,  79  „    n/r„^„„    co  ivtoVv    i-jk      hv^^  aa,^ 

T„„,„    ano.   xy^AA^^  ■,,    n«!ffl«    loc  V.  Mosher,  58  JNeD.  160.    And  see 

Iowa,  678;   Hedden  v.  Griffin,  13b  „  i.    c  a'toio^ 

Mass.  229,  49  Am.  Rep.  25;  Gerner  ^"''^'  ^  't'^'^'^'- 
V.   Mosher,   58  Neb.   135;    Seale  v.       *to  Windram  v.  French,  151  Mass. 

Baker,  70  Tex.  283,  8  Am.  St,  Rep.  547;   Bruff  v.  Mall,  36  N.  Y.  200; 

592;  Pieratt  v.  Young,  20  Ky.  Law  Huntington   v.   Attrill,   118   N.   Y. 

Rep.  1815;  Kroeger  v.  Pitcairn,  101  365. 

Pa.  St.  311,  47  Am.  Rep.  718;  Tate       ^'iWeir    v.     Barnett,     3    Exch. 

V.  Bates,  118  N.  C.  287,  54  Am.  St.  Div.  32;  Wakeman  v.  Dalley,  51  N. 

Rep.   719;    Solomon  v.   Bates,   118  Y.  27,  10  Am.  Rep.  551;  Arthur  v. 

N.   C.   311,   54   Am.   St.   Rep.   725;  Griswold,  55  N.  Y.  400.     Compare 

Houston    V,    Thornton,    122   N.    C.  Houston    v.    Thornton,    122    N.    C. 

365,  65  Am.  St.  Rep.  699.    And  see  365,  65  Am.  St.  Rep.  699. 
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by  brokers  employed  on  behalf  of  the  corporation,  not  author- 
ized or  participated  in  by  them.*''^ 

In  some  jurisdictions  it  is  held  that,  to  sustain  an  action 
against  the  directors  or  other  officers  of  a  corporation  for  false 
representations  made  by  them  in  a  published  statement  or  pros- 
pectus, or  otherwise,  it  is  necessary  to  show  an  actual  fraudu- 
lent intent,  as  distinguished  from  mere  negligence,  and  that  it 
is  necessary,  therefore,  that  they  shall  have  known  that  the  rep- 
resentations were  false.*^^  But  in  other  jurisdictions  they  are 
liable,  without  any  actual  fraudulent  intent,  if  they  made  the 
representations  recklessly  and  without  any  knowledge  as  to  their 
truth  or  falsity,  or  if,  although  they  may  have  believed  them  to 
be  true,  they  ought  to  have  known,  and  by  the  exercise  of  the 
ordinary  care  and  diligence  which  it  was  their  duty  to  iise 
might  have  known,  that  they  were  false. *^*  In  -a  late  ISTorth 
Carolina  case  the  court  went  very  far  in  this  direction.  It 
was  there  held  that  the  directors  of  a  corporation  are  liable  for 
negligently  and  through  want  of  attention  allowing  the  publica- 
tion of  false  statements  of  the  financial  condition  of  the  cor- 
poration, by  which  persons  are  induced  to  purchase  stock  of  the 

172  Weir  V.  Barnett,  3  Exch.  Div.  Solomon  v.  -Bates,  118  N.  C.  311, 
32;  Arthur  v.  Griswold,  55  N.  Y.  54  Am.  St.  Rep.  725;  Houston  v. 
400.  Thornton,   122   N.   C.   365,   65   Am. 

173  Derry  v.  Peek,  14  App.  Gas.  St.  Rep.  699.  See  Arnison  v. 
337;  Weir  v.  Bell,  3  Exch.  Div.  238;  Smith,  41  Ch.  Div.  348. 
Wakeman  v.  Dalley,  51  N.  Y.  27,  10  In  Seale  v.  Baker,  70  Tex.  283, 
Am.  Rep.  551;  Utley  v.  Hill,  155  8  Am.  St.  Rep.  592,  it  was  held 
Mo..  232,  78  Am.  St.  Rep.  569;  Cow-  that  the  directors  of  a  bank  are 
ley  v.  Smyth,  46  N.  J.  Law,  380,  50  personally  liable,  at  the  suit  of  a 
Am.  Rep.  432.  depositor,    for    damages   sustained 

In  Wakeman  v.  Dalley,  51  N.  Y.  by  reason  of  the  insolvency  of  the 
27,  10  Am.  Rep.  551,  it  was  held  corporation,  where  the  depositor 
that  a  director  of  a  corporation  is  was  induced  to  place  or  leave  his 
not  liable  for  representations,  false  money  in  the  bank  solely  by  false 
In  fact,  but  not  known  by  him  to  representations  of  solvency  made 
be  so,  made  in  a  published  state-  to  the  public  by  the  directors,  who 
ment  or  circular  of  the  company,  ought  to  have  known,  and  by  the 
on  which  his  name  appears  as  one  use  of  the  ordinary  care  and  dili- 
of  a  number  of  directors.  gence  which  it  was  their  duty  to 

"*  Seale  v.  Baker,  70  Tex.  283,  use  might  have  known,  that  such 
8  Am.  St.  Rep.  592;  Kinkier  v.  representations  were  false,  and 
Junlca,  84  Tex.  116;  Hubbard  v.  that  they  are  so  liable,  whether 
Weare,  79  Iowa,  678;  Tate  v.  Bates,  the  representations  were  made 
118  N.  C.  287,  54  Am.  St.  Rep.  719;    with  Intent  to  defraud  or  not. 
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corporation,  and  are  thereby  injured ;  and  that  the  liability  ex- 
tends to  nonresident  directors  who  take  no  part  in  issuing  the 
false  statements,  but  who  are  guilty  of  mere  negligence  in  not 
giving  attention  to  the  management  of  the  corporation.  The 
liability  was  based,  not  on  the  ground  of  participation  in  the 
fraud,  but  on  the  ground  of  negligence. ^^^ 

Conversion,  nuisance,  and  other  wrongs. — In  like  manner,  an 
ofEcer  or  agent  of  a  corporation  is  liable  for  conversion  of  prop- 
erty, notwithstanding,  in  disposing  of  it  or  otherwise  dealing 
with  it,  he  was  acting  for  the  corporation ;  for  "any  person  who, 
however  innocently,  obtains  possession  of  the  goods  of  a  person 
who  has  been  fraudulently  deprived  of  them,  and  disposes  of 
them,  whether  for  his  own  benefit  or  that  of  any  other  person, 
is  guilty  of  a  conversion."*^® 

The  directors  and  other  officers  of  a  corporation  are  also  lia- 
ble personally  for  a  nuisance  erected  or  maintained  by  them, 
although  acting  for  the  corporation.*^'' 

And  the  same  is  true  of  other  wrongs.  A  director  and  presi- 
dent of  an  omnibus  company,  who  issues  an  order  to  drivers  to 
exclude  all  colored  persons,  is  personally  liable  for  the  ejection 
and  personal  injury  of  a  colored  person  in  executing  the  or- 
der.*^® An  officer  of  a  corporation  is  personally  liable  for  a 
trespass  committed  by  him,  or  under  his  direction,  upon  the 
land  or  goods  of  another,  although  he  may  have  acted  for  the 
corporation.*^^  And  if  an  officer  or  superintendent  of  a  corpo- 
ration directs  an  employe  of  the  corporation  to  work  at  a  ma- 
chine which  he  knows  to  be  defective  and  dangerous,  he  will  be 
personally  liable  if  the  employe  is  injured.*^"  In  like  man- 
ors Houston  V.  Thornton,  122  N.  "''  Cameron  v.  Kenyon-Connell 
C.  365,  65  Am.  St.  Rep.  699.  Commercial  Co.,  22  Mont.  312,  74 

476Hollins  V.  Fowler,  L.  R.  7  H.    Am.    St.    Rep.    602;    Nunnelly    v. 
L  757     And  see  Spraights  v.  Haw-    Southern  Iron  Co.,  94  Tenn.  397. 
ley,   39   N.   Y.   441,   100   Am.    Dec.       *78  peck  v.  Cooper,  112  111.  192, 
452;    Kimball   v.   Billings,   55   Me.    54  Am.  Rep.  231. 
147,   92  Am.  Dec.   581;    Hempfling       ^to  Bates  v.  Van  Pelt,  1  Tex.  Civ. 
V.   Burr,    59   Mich.    294;    Swim   v.    App.  185;    Favorite  v.  Cottrill,  62 
Wilson,  90  Cal.  126,  25  Am.  St.  Rep.    Mo.  App.  119. 
110.  *^°  Greenberg  v.  Whitcomb  Lum- 
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ner,  officers  of  a  corporation  are  personally  liable  for  a  libel  if 
they  participate  in  its  publication,  although  merely  as  officers.*^^ 

Negligence. — The  rule  that  the  directors  and  other  officers  of 
a  corporation  are  liable  to  third  persons  for  torts  does  not  apply 
when  the  alleged  tort  consists  in  mere  nonfeasance,  if  the  non- 
feasance is  nothing  more  than  a  failure  to  perform  the  duty 
which  the  officer  or  agent  owes,  as  such,  to  the  corporation,  but 
it  does  apply  if  the  officer  or  agent  enters  upon  the  perform- 
ance of  his  duties,  and  by  nonfeasance  therein  performs  those 
duties  in  such  a  negligent  manner  as  to  cause  injury  to  third 
persons.  In  such  a  case,  there  is  something  more  than  mere 
nonfeasance, — there  is  misfeasance.*^^ 

In  a  late  iN'orth  Carolina  case  it  was  held  that  the  directors 
of  a  corporation  are  liable  in  tort  to  a  person  injured  by  being 
indxiced  to  purchase  stock  therein  by  false  published  statements 
as  to  the  financial  condition  of  the  corporation,  although  they 
may  not  have  participated  in  or  known  of  the  statements,  if  the 
publication  thereof  was  the  result  of  their  negligence  and  inat- 
tention in  the  management  of  the  corporation.**^ 

And  in  a  late  Montana  case  it  was  held  that  the  directors  of 
a  corporation  are  personally  responsible  for  a  death  or  other 
injury  caused  by  an  explosion  of  gimpowder  unlawfully  stored 
by  the  corporation,  although  they  may  have  had  no  knowledge 

ber  Co.,  90  Wis.  225,  48  Am.  St.  edge,  so  used  by  the  general  man- 
Rep.  911.  ager  as  to  be  made  the  basis  of  the 
It  is  otherwise  if  he  does  not  libelous  article.  Washington  Gas 
know  of  the  defective  and  danger-  Light  Co.  v.  Lansden,  172  U.  S. 
ous    character    of    the    machine.  534. 

piwVT;  '^^^Mn'^^Atrf  °<f/s  ^'"^  ^  '''  Osbome  y.  Morgan,  130  Mass. 
Plant  Co.,  58  Mo.  App.  628.  mo    oa    a™    t3„„    aSt.  V. v,„„„ 

481  See  A.  H.  Belo  &  Co.  v.  Fuller,  l^^tLt^l  ?flhtr  k     qo  wff 

84  Tex.  450,  31  Am.  St.  Rep.  75.  Ji.^^c*?™  o^T^    q?i  ' 

The  secretary  of  a  corporation  a'J  „t^'v,i„  '  ,,>,^^;,    ii   a^    o, 

.,„^^,^^■    !,„   „\.«i. ^.q    „,n.v.    ij„i,iiit„  See,  on  this  subject,  48  Am.  St. 

cannot  be  charged   with   liability  ^       '              g       •-     ^ 

for  the  publication  of  a  libel  merely        ^  '  ^  ^ 

because,  at  the  request  of  the  gen-       ^ss  Houston  v.  Thornton,  122  N. 

eral   manager   of  the  corporation,  C.  365,  65  Am.  St.  Rep.  699.    And 

he  permitted  the  latter  to  take  a  see  Tate  v.  Bates,  118  N.  C.  287, 

memorandum    which    was    in    his  54  Am.  St.  Rep.  719;   Solomon  v. 

custody   as   secretary,   and   which  Bates,  118  N.  C.  311,  54  Am.  St. 

was,  without  his  consent  or  knowl-  Rep.  725. 
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thereof,  if  they  could  have  had  such  knowledge  by  the  exercise 
of  ordinary  care  and  diligence.*®* 

The  liability  of  directors  and  other  officers  of  banks  and  other 
corporations  to  depositors  or  other  creditors  for  loss  due  to  their 
mismanagement  of  the  corporation  is  considered  in  another 
place.*®^ 

XX.      LlABILITT  OF  Ol'FICEKS  FOE  MISMANAGEMENT. 

§  746.  In  general. — The  directors  and  other  officers  of  a  cor- 
poration are  liable  to  the  corporation  for  losses  sustained  by  it  as 
the  direct  consequence  of  their  fraudulent  or  willful  acts  consti- 
tuting a  breach  of  trust,  of  their  acts  in  excess  of  the  authority 
conferred  upon  them,  not  the  result  of  mere  mistake  or  error  of 
judgment,  or,  by  the  weight  of  authority,  of  their  negligence  in 
failing  to  exercise  the  care,  skill,  anxl  diligence,  in  the  manage- 
ment of  the  corporation  and  supervision  of  its  affairs,  which  ordi- 
narily skillful  and  prudent  men  would  exercise  under  similar  cir- 
cumstances. And  if  they,  fail  to  exercise  such  ordinary  care  and 
diligence,  and,  as  a  direct  consequence,  loss  results  to  the  corpora- 
tion by  reason  of  the  fraud,  unauthorized  acts,  or  neglect  of  subor- 
dinate officers  or  agents,  they  cannot  escape  liability  on  the  ground 
that  they  did  not  participate  in  such  acts,  or  on  the  ground  of 
ignorance  thereof. 

On  the  other  hand,  the  directors  and  other  officers  of  a  corpora- 
tion are  not  liable  for  losses  resulting  from  mere  mistakes,  either  of 
law  or  fact,  or  from  errors  of  judgment  on  their  part,  if  they  have 
exercised  ordinary  care  and  skill,  nor  for  the  fraudulent  or  wrong- 
ful acts  or  neglect  of  subordinate  officers  or  agents,  where  they 
have  exercised  ordinary  care  in  selecting  and  supervising  them. 

§  747.     The  relation  between  a  corporation  and  its  directors  and 
other  officers. 

It  is  sometimes  said  that  the  directors,  trustees,  and  other 
officers  of  a  corporation  are  trustees  for  the  corporation,  or  for 
the  stockholders  collectively,   and  in  a  certain  sense  this  is 

18*  Cameron    v.    Kenyon-Connell    nelly    v.    Southern    Iron    Co.,   94 
Commercial  Co.,  22  Mont.  312,  74    Tenn.  397. 
Am.  St.  Rep.  602.    See,  also.  Nun-       ^ss  See  post,  chapter  xxv. 
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true.*®®  They  are  not  "trustees,"  however,  in  the  strict  sense 
of  the  term.  Properly  speaking,  the  relation  is  that  of  prin- 
cipal and  agent,  and  the  liability  of  directors  and  other  oflScers 
to  the  corporation  for  mismanagement  is  determined  by  sub- 
stantially the  same  principles  which  determine  the  liability  of 
any  other  agent  to  his  principal  for  failure  to  perform  the  duties 
which  he  has  undertaken.  "The  liability  of  officers  to  the  cor- 
poration for  damages  caused  by  negligent  or  unauthorized  acts 
rests  upon  the  common-law  rule  which  renders  every  agent  lia- 
ble who  violates  his  authority  or  neglects  his  duty  to  the  dam- 
age of  his  principal."**'' 

§  748.     The  general  rule  as  to  the  liability  of  officers  for  misman- 
agement. 

All  of  the  authorities  agree  that  if  the  directors,  trustees,  or 
other  officers  of  a  corporation  fraudulently  or  wrongfully  ap- 
propriate its  property  to  their  own  use,  or  if  they  willfully,  or 


*8e  In  Robinson  v.  Smith,  3  Paige 
(N.  Y.)  222,  24  Am.  Dec.  212,  it 
was  said:  "The  directors  are  the 
trustees  or  managing  partners,  and 
the  stockholders  are  the  cestui  que 
trusts,  and  have  a  joint  interest 
in  all  the  property  and  effects  of 
the  corporation."  See,  also.  Shea 
V.  Mabry,  1  Lea  (Tenn.)  319,  2 
Keener's  Gas.  154S;  Koehler  v. 
Black  River  Falls  Iron  Co.,  2 
Black  (U.  S.)  715,  721;  Bird  Coal 
&  Iron  Co.  V.  Humes,  157  Pa.  St. 
278,  37  Am.  St.  Rep.  727;  Ellis 
V.  Ward,  137  111.  509,  2  Keener's 
•  Cas.  1501;  Williams  v.  McKay,  40 
N.  J.  Eq.  189,  53  Am.  Rep.  775; 
In  re  Cameron's  Coalbrook  Steam 
Coal  &  S.  &  L.  Ry.  Go.  18  Beav.  339 ; 
Bloom  V.  National  United  Benefit 
Savings  &  Loan  Co.,  152  N.  Y.  114. 

*8T  pinney  J.,  in  North  Hudson 
Mutual  Building  &  Loan  Ass'n  v. 
Ghilds,  82  Wis.  460,  33  Am.  St.  Rep. 
57. 

In  Spering's  Appeal,  71  Pa.  St. 
11,  10  Am.  Rep.  684,  1  Cum.  Gas. 
799,  it  was  said  by  Judge  Shars- 
wood:     "It  is  by  no  means  a  well- 


settled  point  what  is  the  precise 
relation  which  directors  sustain  to 
stockholders.  They  are,  undoubt- 
edly, said  in  many  authorities  to 
be  trustees,  but  that,  as  I  appre- 
hend, is  only  in  a  general  sense, 
as  we  term  an  agent  or  any  bailee 
intrusted  with  the  care  and  man- 
agement of  the  property  of  another. 
It  is  certain  that  they  are  not 
technically  trustees." 

And  in  a  late  case  in  the  su- 
preme court  of  the  United  States 
it  was  said:  "Bank  directors  are 
often  styled  trustees,  but  not  in 
any  technical  sense.  The  relation 
between  the  corporation  and  them 
is  rather  that  of  principal  and 
agent."  Briggs  v.  Spaulding,  141 
U.  S.  132. 

See,  also,  Allen  v.  Curtis,  26 
Conn.  456;  Ryan  v.  Leavenworth, 
Atchison  &  N.  Ry.  Co.,  21  Kan.  365; 
Board  of  Gom'rs  of  Tippecanoe 
County  V.  Reynolds,  44  Ind.  509, 
15  Am.  Rep.  245;  Overend  &  Gur- 
ney  Go.  v.  Gibb,  L.  R.  5  H.  L.  480; 
Ferguson  v.  Wilson,  2  Ch.  App. 
771. 
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"through  gross  negligence  or  inattention,"  as  that  expression  is 
hereafter  explained,**®  do  or  suffer  to  be  done  acts  which  are 
beyond  their  powers,  whereby  loss  ensues  to  the  corporation,  or 

if  they  dispose  of  its  property  or  pay  away  its  money  without 
authority,  they  may  be  compelled  to  make  good  the  loss.**® 

And  this  rule  applies  whether  they  do  acts  which  are  beyond 

*88Post,  §  749.  Maryland:      Davis   v.   Gemmell, 

489  England:      Joint    Stock    Dis-  70  Md.  356. 

count  Co.  V.   Brown,  L.   R.   8  Bq.  Massachusetts:      Blair   v.    Tele- 

381;    Flitcroft's  Case,  21  Ch.  Div.  gram    Newspaper    Co.,   172    Mass. 

519;   CuUerne  v.  London  &  Subur-  201;    Wineburgh  v.   United   States 

ban   General   Permanent   Building  Steam    &    Street    Ry.  Advertising 

Society,  25  Q.  B.  Div.  485,  2  Keen-  Co.,  173  Mass.  60,  73  Am.  St.  Rep. 

er's  Cas.  1573.  261. 

United      States:        Combination  Michigan:     Commercial  Bank  of 

Trust  Co.  V.  Weed,  14  Phila.  422,  Bay   City   v.   Chatfield,   121   Mich. 

Fed.  Cas.  No.  14,207a,  2  Fed.  24;  641. 

Briggs  V.  Spaulding,  141  U.  S.  132,  Minnesota:     Horn  Silver  Mining 

2  Cum.  Cas.  186;    Cooper  v.  Hill,  Co.  v.  Ryan,  42  Minn.  196;  Pencille 

36  C.  C.  A.  402,  94  Fed.  582;   Mu-  v.  State  Farmers'  Mutual  Hail  Ins. 

tual  Building  Fund  &  Dollar  Sav-  Co.,  74  Minn.  67. 

ings  Bank  v.  Bossleux,  4  Hughes,  Mississippi:     Wolfe  v.  Simmons, 

387,  3  Fed.  817;  Heath  v.  Brie  Ry.  75  Miss.  539. 

Co.,  8  Blatchf.  347,  Fed.  Cas.  No.  Missouri:     Union  Nat.  Bank  v. 

6,306;  Lawrence  V.  Stearns,  79  Fed.  Hill,  148  Mo.  380,  71  Am.  St.  Rep. 

878;   Doe  v.  Northwestern  Coal  &  615. 

Transportation  Co.,  78  Fed.  62.  New     Jersey:       Citizens'     Loan 

Alabama:     Perry  v.  Tuskaloosa  Ass'n  of  Newark  v.  Lyon,  29  N.  J. 

Cotton  Seed  Oil  Mill  Co.,  93  Ala.  Eg.   110;    Williams   v.    McKay,   40 

364.  N.   J.   Bq.   189,   53  Am.  Rep.   775; 

California:    Neall  v.  Hill,  16  Cal.  Wilkinson  v.  Bauerle,  41  N.  J.  Bq. 

145,    76    Am.    Dec.    508;    Wicker-  635;  Bally  v.  Burgess,  48  N.  J.  Eq. 

sham  V.  Crittenden,  106  Cal.  329.  411. 

Illinois:     Ellis  v.  Ward,  137  111.  New  York:     Robinson  v.  Smith, 

509,  2  Keener's  Cas.  1501;   Delano  3    Paige,    222,    24   Am.    Dec.    212; 

V.  Case,  17  111.  App.   531,  121   111.  Austin   v.   Daniels,   4   Denio,   299; 

247,   2  Keener's  Cas.   1543;    Green  Franklin  Fire  Ins.  Co.  v.  Jenkins, 

V.  Hedenberg,  159  111.  489,  50  Am.  3  Wend.  130;   Hun  v.  Gary,  82  N. 

St.  Rep.  178.  Y.  65,  37  Am.  Rep.  546;  Brincker- 

Kentucky:    Pendleton  v.  Bank  of  hoff    v.    Bostwick,    88    N.    Y.    52; 

Kentucky,  1  T.  B.  Mon.  171;  Gratz  Metropolitan    Elevated  Ry.  Co.  v. 

V.  Redd,  4  B.  Mon.  178;  United  So-  Kneeland,   120  N.  Y.   134,   17  Am. 

ciety  of  Shakers  v.  Underwood,  9  St.   Rep.    619;    Bloom   v.   National 

Bush,  609,  15  Am.  Rep.  731;   Sav-  United  Benefit  Savings  &  Loan  Co., 

ings  Bank  of  Louisville's  Assignee  152  N.  Y.  114;  Mason  v.  Henry,  152 

V.   Caperton,   87   Ky.   306,   12   Am.  N.  Y.  529;  In  re  Utica  Nat.  Brew- 

St.  Rep.  488.  ing  Co.,  154  N.  Y.  268;  Dykman  v. 

Louisiana:     Percy  v.  Willaudon,  Keeney,  21  App.  Div.  114,  154  N. 

8  Mart.  (N.  S.)  68,  3  La.  568.  Y.  483;  Seventeenth  Ward  Bank  v. 

Maine:      Bank    of    Mutual    Re-  Smith,   51   App.   Div.   259;    Scharf 

demption  v.   Hill,   56   Me.   385,   96  v.   Warren-Scharf  Asphalt  Paving 

Am.  Dec.  470;  In  re  Brockway  Mfg.  Co.,   15   App.   Div.   480;    Sayles   v. 

Co.,  89  Me.  121.  White,  18  App.  Div.  590;  Watkina 
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the  powers  of  the  corporation,  or  acts  which,  although  not  be- 
yond the  powers  of  the  corporation,  are  beyond  the  powers 
conferred  upon  them  as  its  officers.*^" 

The  liability  of  directors  and  other  officers  of  a  corporation  is 
not  limited  to  willful  breaches  of  trust  or  excess  of  power,  but 
extends  also  to  negligence.  By  the  weight  of  authority,  if  they 
are  guilty  of  gross  negligence  or  inattention — by  which  is 
meant  want  of  ordinary  care  and  diligence*^-' — in  the  perform- 


V.  Watkins  &  Turner  Lumber  Co., 
17  Misc.  Rep.  227;  Sayles  v.  Cen- 
tral Nat.  Bank  of  Rome,  18  Misc. 
Rep.  155;  Ilion  Bank  v.  Carver,  31 
Barb.  230. 

Pennsylvania:  Bank  of  Wash- 
ington V.  Barrington,  2  Pen.  &  W. 
27. 

Rhode  Island:  Hodges  v.  New 
England  Screw  Co.,  1  R.  I.  312,  53 
Am.  Dee.  624,  2  Keener's  Cas.  1558. 

Tennessee:  Shea  v.  Mabry,  1 
Lea,  319,  2  Keener's  Cas.  1548; 
Vance  v.  Phoenix  Ins.  Co.,  4  Lea, 
385,  2  Keener's  Cas.  1555;  Moses 
V.  Ocoee  Bank,  1  Lea,  398. 

Texas:  Screwmen's  Benevolent 
Ass'n  v.  Smith,  70  Tex.  168. 

Utah:  Warren  v.  Robison,  19 
Utah,  289,  75  Am.  St.  Rep.  734. 

Vermont:  First  Nat.  Bank  of 
Brandon  v.  Brigg's  Estate,  70  Vt. 
699. 

Virginia:  Marshall  v.  Farmers' 
&  Mechanics'  Savings  Bank  of 
Alexandria,  85  Va.  676,  17  Am.  St. 
Rep.  84. 

West  Virginia:  Kyle  v.  Wagner, 
45  W.  Va.  349. 

Wisconsin:  North  Hudson  Mu- 
tual Building  &  Loan  Ass'n  v. 
Childs,  82  Wis.  460,  33  Am.  St. 
Rep.  57;  Cunningham  v.  Wechsel- 
berg,  105  Wis.  359. 

The  president  of  a  corporation, 
who  sells  its  produce  to  a  firm  in 
which  he  Is  interested,  and,  in- 
stead of  requiring  payment,  per- 
mits a  large  debt  to  accumulate, 
which  is  lost  by  the  insolvency  of 
the  firm,  is  liable  for  the  loss.  Doe 
V.  Northwestern  Coal  &  Transpor- 
tation Co.,  78  Fed.  62. 

Acceptance  by  the  president  of  a 


bank  of  doubtful  securities  in  pay- 
ment of  good  debts  is  negligence, 
and  renders  him  liable  for  the  re- 
sulting loss.  Lawrence  v.  Stearns, 
79  Fed.  878. 

The  president  of  a  corporation 
cannot  sell  its  treasury  stock  with- 
out authority  from  the  board  of 
directors,  without  rendering  him- 
self liable  to  account  for  the  pro- 
ceeds, and  the  amount  thereof 
may  properly  be  set  off  against  an 
indebtedness  of  the  corporation  to 
him.  In  re  Utica  National  Brew- 
ing Co.,  154  N.  Y.  26S. 

When  directors  or  other  officers 
of  a  corporation  have  misappro- 
priated its  funds,  they  are  liable 
for  interest  on  the  amount  from 
the  date  of  the  misappropriation, 
as  damages.  Cooper  v.  Hill,  36  C. 
C.  A.  402,  94  Fed.  582. 

It  is  not  a  breach  of  duty  for  the 
treasurer  of  a  corporation  to  ex- 
pose property  of  the  corporation  to 
be  attached  by  one  of  its  creditors. 
The  Literati  v.  Heald,  141  Mass. 
326. 

Where  the  officers  of  a  corpora- 
tion have  induced  a  third  person 
to  contract  with  it  by  false  repre- 
sentations as  to  its  financial  condi- 
tion, etc.,  a  director  incurs  no  lia- 
bility to  the  corporation  by  in- 
forming the  third  person  of  the 
falsity  of  the  representations  and 
thereby  causing  him  to  rescind. 
Hale  V.  Mason,  160  N.  Y.  561,  af- 
firming 22  App.  Div.  630. 

490  See  the  cases  above  cited. 
As  to  liability  for  ultra  vires  acts 
authorized  by  the  corporation,  see 
post,  §  754. 

401  Post,  §  749. 
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ance  of  their  duties,  as  in  cases  in  which  the  directors  of  a  bank 
or  other  corporation  fail  to  hold  meetings  or  exercise  supervi- 
sion over  the  affairs  of  the  corporation,  and,  as  a  result  of  their 
neglect,  the  funds  or  property  of  the  corporation  are  stolen, 
wasted,  or  lost,  they  are  liable,  for  in  assuming  the  duties  of 
office,  even  though  it  be  gratuitously,  they  are  bound  to  exer- 
cise ordinary  care  and  diligence  in  the  discharge  of  their  du- 
ties.*82 

Directors  or  other  officers  of  a  corporation  are  clearly  liable 
to  it  for  any  loss  which  it  may  sustain  by  reason  of  their  refusal 

482  England:      Charitable      Cor-  Missouri:     Union  Nat.  Bank  v. 

poratlon    v.    Sutton,    2    Atk.    405;  Hill,  148  Mo.  380,  71  Am.  St.  Rep. 

Land  Credit  Co.  of  Ireland  v.  Lord  615. 

Fermoy,  5  Ch.  App.  763;   Western  New   Jersey:      "Williams   v.   Mc- 

Bank  v.  Douglas,  11  Sess.  Cas.  112;  Kay,  40  N.  J.  Eg.  189,  53  Am.  Rep. 

Lagunas   Nitrate    Co.    v.    Lagunas  775;  Ackerman  v.  Halsey,  37  N.  J. 

Syndicate  [1899]   2  Ch.  392.  Bq.  356. 

United  States:    Briggs  v.  Spauld-  New  York:     Robinson  v.  Smith, 

ing,   141   U.    S.   132,   2   Cum.    Cas.  3  Paige,  222,  24  Am.  Dec.  212;  Hun 

186;  Warner  v.  Penoyer,  33  C.  C.  v.  Cary,  82  N.  Y.  65,  37  Am.  Rep. 

A.  222,  91  Fed.   587,  reversing  82  546;    Brinkerhoff   v.   Bostwick,   88 

Fed.   181;    Mutual   Building  Fund  N.  Y.   52;     Scott    v.    Depeyster,  1 

&  Dollar  Savings  Bank  v.  Bossieux,  Edw.  Ch.  547;   Bloom  v.  National 

4  Hughes,  387,  3  Fed.  817;  Corbett  United  Benefit  Savings  &  Loan  Co., 

V.   Woodward,   5    Sawy.   416,   Fed.  152  N.  Y.  114;  Mason  v.  Henry,  152 

Cas.  No.  3,223;  Lawrence  v.  Stearns,  N.  Y.  529;   Watkins  v.  Watkins  & 

79  Fed.  878.  Turner  Lumber  Co.,  17  Misc.  Rep. 

California:     Neall  v.  Hill,  16  Cal.  227;    Sayles  v.  Central  Nat.  Bank 

145,  76  Am.  Dec.  508;    San  Pedro  of  Rome,  18  Misc.  Rep.  155;  Scharf 

Lumber  Co.  v.  Reynolds,  121  Cal.  v.   Warren-Scharf  Asphalt  Paving 

74.  Co.,   15   App.   Div.   480;    Sayles  v. 

Illinois:     Delano  v.  Case,  17  111.  White,  18  App.  Div.  590. 

I  App.  531,  121  111.  247,  2  Keener's  North    Carolina:      See    Tate    v. 

j  Cas.  1543.  Bates,   118  N.  C.  287,   54  Am.  St. 

i      Kentucky:       Dunn's    Adm'r    v.  Rep.   719;    Solomon   v.   Bates^   118 

Kyle's  Bx'r,  14  Bush,  134;  Savings  N.   C.   311,   54  Am.   St.  Rep.   725; 

Bank  of  Louisville's  Assignee  v.  Ca-  Houston  v.  Thornton,  122  N.  C.  365, 

perton,  87  Ky.  306,  12  Am.  St.  Rep.  65  Am,  St.  Rep.  699.  - 

488.  Pennsylvania:    Spering's  Appeal, 

Louisiana:     Percy  v.  Millaudon,  71  Pa.  St.  11,  10  Am.  Rep.  684,  1 

8  Mart.  (N.  S.)  68,  3  La.  568.  Cum.  Cas.  799;    Swentzel  v.  Penn 

Maine:      Bank    of    Mutual    Re-  Bank.  147  Pa.  St.  140,  30  Am.  St. 

demption  v.   Hill,   56   Me.   385,   96  Rep.  718,  2'  Keener's  Cas.  1545. 

Am.  Dec.  470.  Rhode  Island:     Hodges  v.  New 

Michigan:     Commercial  Bank  of  England  Screw  Co.,  1  R.  I.  312,  53 

Bay   City   v.   Chatfleld,    121   Mich.  Am.  Dec.  624,  2  Keener's  Cas.  1558. 

641;  Flynn  v.  Third  Nat.  Bank  of  South    Carolina:      Williams    v. 

Detroit,  122  Mich.  642.  Gregg,  2  Strob.  Eq.  297. 

Mississippi:    Wolfe  v.  Simmons,  Tennessee:      Shea  v.   Mabry,   1 

75  Miss.  539.  Lea,    319,    2    Keener's   Cas.   1548; 
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or  failure  to  enter  into  a  contract  for  its  benefit,  if  they  do  not 
act  in  good  faith  ;*®^  and  if  it  is  their  duty  in  a  particular 
case  to  enter  into  a  contract,  or  to  purchase  or  take  a  transfer 
of  property,  on  behalf  of  the  corporation,  and,  in  violation  of 
this  duty,  they  enter  into  the  contract  or  acquire  the  property 
personally,  they  will  not  be  permitted  to  retain  the  benefit,  but 
will  be  held  as  trustees  for  the  corporation.*^*  If  a  person 
should  make  an  offer  to  a  corporation,  through  one  of  its  offi- 
cers, intrusted  with  its  management,  to  transfer  property  to  the 
corporation  on  certain  terms,  and  the  officer,  in  violation  of  his 
duty  to  the  corporation,  should  make  a  counter  proposition  to 
take  the  property  and  enter  into  the  contract  personally,  and 
the  proposition  should  be  accepted  and  property  transferred  to 
him,  it  would  undoubtedly  be  decreed  by  a  court  of  equity,  at 
the  suit  of  the  corporation,  or  at  the  suit  of  a  stockholder  in 
a  proper  case,  that  he  held  the  property  in  trust  for  the  corpo- 
ration. Such  a  case  falls,  no  doubt,  within  the  rule  prohibiting 
an  officer  from  making  any  secret  profit  or  acquiring  any  secret 
personal  advantage  in  his  dealings  on  behalf  of  the  corpora- 
tion.*®^ However  this  may  be,  he  is  clearly  liable  on  the 
ground  of  fraud  and  breach  of  trust.**® 

§  749.    Degree  of  care  and  diligence  required. 

There  has  been  some  difference  in  the  expressions  used  by 

Wallace  v.  Lincoln  Savings  Bank,  Buffalo  Creek  R.  Co.,  56  N.  Y.  485; 

89  Tenn.  630,  24  Am.  St.  Rep.  625.  Averell  v.  Barber,  53  Hun  (N.  Y.) 

Utah:      Warren    v.    Robison,    19  636;  McClure  v.  Law,  161  N.  Y.  78, 

Utah,  289,  75  Am.  St.  Rep.  734.  76  Am.   St.   Rep.   262;    Hlgglns  v. 

Virginia:     Marshall  v.  Farmers'  Lansingh,  154  111.  301. 

&    Mechanics'    Savings    Bank    of  In    Bayles    v.    Vanderveer,    11 

Alexandria,  85  Va.  676,  17  Am.  St.  Misc.  Rep.  (N.  Y.)  207,  it  was  held 

Rep.  84.  that  directors  were  not  liable  for 

Wisconsin:     North  Hudson  Mu-  refusal    to    accept    a    proposition 

tual    Building   &    Loan    Ass'n    v.  which,   although   advantageous   to 

Childs,    82   Wis.    460,   33   Am.    St.  the    corporation,  was    conditioned 

Rep.  57.  upon  their  resignation. 

493  See  McMullen  v.  Ritchie,  64  io's  i\/r^rii„^«>   ,,    t  „w    ici    -m-    v 
Fed.  253;  Ritchie  v.  McMullen,  25  70"'^ ^5,^"^^  n^^Zh 

C.  C.  A.  50,  79  Fed.  522.  ^^'  ^^  ^™-  ^*-  ^^P"  2^2- 

494  See  Trenton  Banking  Co.  v.       ^se  See  the  cases    in    note  494, 
McKelway,  8  N.  J.  Eq.  84;  Blake  v.    supra. 
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the  courts  to  designate  the  degree  of  care  and  diligence  re- 
quired of  the  directors  and  other  officers  of  a  corporation  in  the 
management  or  supervision  of  its  affairs,  but  the  principles  of 
law  which  determine  this  question  are  sufficiently  clear.  The 
directors  of  a  corporation  generally  act  gratuitously.  They 
are  not  in  the  position  of  bailees  for  hire,  and  are  clearly  not 
to  be  held  to  the  same  high  degree  of  care.  Nor  are  they  tech- 
nically trustees.  Their  relation  to  the  corporation  is  that  of 
agents  or  mandatories.  "They  can  only  be  regarded,"  said 
Judge  Sharswood  in  a  leading  case,  "as  mandatories — ^persons 
who  have  gratuitously  undertaken  to  perform  certain  duties, 
and  who  are  therefore  bound  to  apply  ordinary  skill  and  dili- 
gence, but  no  more."*^'' 

It  is  often  said  that  the  directors  are  only  liable  for  "gross 
negligence,"  but  this  does  not  give  any  definite  standard.  What 
would  be  properly  regarded  as  very  slight  negligence  in  the  case 
of  a  railroad  or  manufacturing  company  might  well  be  re- 
garded as  very  gross  negligence  in  the  case  of  a  bank.  The 
only  proper  rule  is,  that  the  directors  are  liable  on  the  ground 
of  negligence,  when,  and  only  when,  they  have  failed  to  exer- 
cise ordinary  care  and  diligence;  and  ordinary  care  and  dili- 
gence is  sudh  care  and  diligence  as  ordinarily  careful  and  pru- 
dent men  generally  exercise  under  similar  circumstances. 
What  is  a  failure  to  exercise  ordinary  care  and  diligence  is  al- 
ways to  be  determined  with  reference  to  the  circumstances  of 
the  particular  case.  If,  under  those  circumstances,  it  can  be 
said  that  the  directors  have  failed  to  exercise  such  a  degree  of 
care,  but  not  otherwise,  they  have  been  guilty  of  culpable  negli- 
gence, and  are  liable.^^® 

*07  Spering's  Appeal,  71  Pa.  St.  lar  Savings  Bank  v.  Bossieux,  4 

11,  10  Am.  Rep.  684,  1  Cum.  Cas.  Hughes,  387,  3  Fed.  817;   Warner 

799.  V.  Penoyer,  33  C.  C.  A.  222,  91  Fed. 

498  England:      Lagunas     Nitrate  587,  reversing  82  Fed.  181. 

Co.   v.   Lagunas   Syndicate    [1889]  Alabama:      Smith    v.    Prattville 

2  Ch.  392.  Mfg.  Co.,  29  Ala.  503. 

United  States:    Briggs  v.  Spauld-  Illinois:      Gubbins    v.    Bank    of 

ing,    141   U.    S.    132,    2   Cum.   Cas.  Commerce,  79  111.  App.  150. 

186;  Mutual  Building  Fund  &  Dol-  Michigan:     Commercial  Bank  of 
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In  a  leading  ITew  York  case,  involving  the  liability  of  the 
trvistees  of  a  savings  bank,  it  was  said  by  Judge  Earl:  "The 
tri;stees  are  bound  to  observe  the  limits  placed  upon  their  pow- 
ers in  the  charter,  and  if  they  transcend  such  limits  and  cause 
damage,  they  incur  liability.  If  they  act  fraudulently  or  do  a 
willful  wrong,  it  is  not  doubted  that  they  may  be  held  for  all 
the  damage  they  cause  to  the  bank  or  its  depositors.  But  if 
they  act  in  good  faith  within  the  limits  of  powers  conferred,  us- 
ing proper  prudence  and  diligence,  they  are  not  responsible  for 
mere  mistakes  or  errors  of  judgment.  That  the  trustees  of 
such  corporations  are  bound  to  use  some  diligence  in  the  dis- 
charge of  their  duties  cannot  be  disputed.  AH  the  authorities 
hold  so.  What  degree  of  care  and  diligence  are  they  bound  to 
exercise?  ISTot  the  highest  degree,  not  such  as  a  very  vigilant 
or  extremely  careful  person  would  exercise.  If  such  were  re- 
quired, it  would  be  difficult  to  find  trustees  who  would  incur 
the  responsibility  of  such  trust  positions.  It  would  not  be 
proper  to  answer  the  question  by  saying  the  lowest  degree.  Eew 
persons  would  be  willing  to  deposit  money  in  savings  banks. 

Bay   City  v.   Chatfield,   121   Mich.  Rhode  Island:     Hodges  v.  New 

641.  England  Screw  Co.,  1  R.  I.  312,  53 

Minnesota:     Horn  Silver  Mining  Am.    Dec.    624,    2    Keener's    Cas. 

Co.  V.  Ryan,  42  Minn.  196.  1558. 

Missouri:     Union  Nat.  Bank  v.  Tennessee:      Vance    v.    Phoenix 

Hill,  148  Mo.  380,  71  Am.  St.  Rep.  ins.  Co.,  4  Lea,  385,  2  Keener's  Cas. 

^^f:         „            .            „  1555;   Wallace  v.  Lincoln  Savings 

New     Hampshire:       Ricker     v.  Bank,    89    Tenn.    630,    24   Am.    St. 

Hall,  69  N.  H.  592.  Rep.  625. 

New  Jersey:      Williams   v.   Mc-  tt+„i,.     -nro^^^^'    „    ■o^-t.t^^      m 

Kay.  40  N.  J.  Ea.  189.  53  Am.  Rep.  ^,^^%,^  ^5™  St"  R^p' 73^'   '' 

New  York:     Hun  v.  Cary.  82  N.  Virginia:     Marshall  v.  Farmers' 

Y.  65,  37  Am.  Rep.  546;    Scott  v.  &    Mechanics'     Savings    Bank    of 

Depeyster,   1   Edw.   Ch.   513;    Sey-  Alexandria.  85  Va.  676.  17  Am.  St. 

mour  V.    Spring  Forest  Cemetery  R^P-  84. 

Ass'n.  157  N.  Y.  697,  affirming  4  Wisconsin:     North  Hudson  Mu- 

App.  Div.  359.  tual    Building    &    Loan   Ass'n    v. 

Pennsylvania:    Spering's  Appeal.  Chllds,   82   Wis.   460,   33   Am.    St. 

71  Pa.  St.  11,  10  Am.  Rep.  684,  1  Rep.  57;  Killen  v.  Barnes,  106  Wis. 

Cum.   Cas.   799;    Swentzel  v.  Penn  546. 

Bank,  147  Pa.  St.  140,  30  Am.  St.  Compare  Dunn's  Adm'r  v.  Kyle's 

Rep.    718.    2   Keener's   Cas.    1545;  Ex'r,  14  Bush  (Ky.)  134;  Savings 

Hibernia    Building    Ass'n    v.    Mc-  Bank   of  Louisville's  Assignee   v. 

Grath,  154  Pa.  St.  296,  35  Am.  St.  Caperton,  87  Ky.  306,  12  Am.   St. 

Rep.  828.  Rep.  488. 
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or  to  take  stock  in  corporations,  with  the  understanding  that 
the  trustees  or  directors  were  bound  only  to  exercise  slight  care, 
such  as  inattentive  persons  would  give  to  their  own  business,  in 
the  management  of  the  large  and  important  interests  committed 
to  their  hands.  When  one  deposits  money  in  a  savings  bank,  or 
takes  stock  in  a  corporation,  thus  divesting  himself  of  the  im- 
mediate control  of  his  property,  he  expects,  and  has  the  right 
to  expect,  that  the  trustees  or  directors,  who  are  chosen  to  take 
his  place  in  the  management  and  control  of  his  property,  will 
exercise  ordinary  care  and  prudence  in  the  trusts  committed  to 
them — the  same  degree  of  care  and  prudence  that  men  prompted 
by  self-interest  generally  exercise  in  their  own  affairs.  When 
one  voluntarily  takes  the  position  of  trustee  or  director  of  a 
corporation,  good  faith,  exact  justice,  and  public  policy  unite  in 
requiring  of  him  such  a  degree  of  care  and  prudence,  and  it 
is  a  gross  breach  of  duty — crassa  negligentia — not  to  bestow 
them.""« 

§  750.     Mistakes  and  errors  of  judgment,  etc. 

In  the  absence  of  fraud  or  intentional  breach  of  trust,  nei- 
ther the  directors  nor  the  other  ofScers  of  a  corporation,  at  least 
when  acting  gratuitously,  are  liable  for  mere  mistake  or  errors 
of  judgment,  either  of  law  or  fact,  or  for  nonfeasance  or  negli- 
gence, where  they  have  brought  to  the  discharge  of  their  duties 
and.  exercised  such  a  degree  of  attention,  care,  skill,  and  judg- 
ment as  ordinarily  prudent  and  diligent  men  would  exercise 
under  similar  circumstances.^'^" 

«s  Hun  V.  Gary,  82  N.  Y.  65,  37  ing,  141  U.  S,  132,  2  Cum.  Cas.  186 

Am.  Rep.  546.  (where  there  was  a  very  full  oon- 

500  England:  In  re  Forest  of  slderation  of  the  question,  and  a 
Dean  Coal  Mining  Co.,  10  Ch.  Div.  practically  exhaustive  review  of 
450;  In  re  Denham  &  Co.,  25  Ch.  the  cases);  McMullen  v.  Ritchie, 
Div.  752;  Cullerne  v.  London  &  Su-  64  Fed.  253;  Ritchie  v.  McMullen, 
burhan  General  Permanent  Build-  25  C.  C.  A.  50,  79  Fed.  522;  Wheel- 
ing Society,  25  Q.  B.  Div.  485,  2  er  v.  Aiken  County  Loan  &  Sav- 
Keener's  Cas.  1573;  Lagunas  Ni-  ings  Bank,  75  Fed.  781. 
trate  Co.  v.  Lagunas  Syndicate  Alabama:  Godbold  v.  Branch 
[1899]   2  Ch.  392.  Bank  at  Mobile,  11  Ala.  191,  46  Am. 

United  States:    Briggs  v.  Spauld-  Dec.  211;  Smith  v.  Prattville  Mfg. 
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"These  directors,"  it  was  said  in  a  New  Jersey  case,  "serve 
without  pay.  They  were  selected  by  their  fellow  stockholders 
to  manage  gratuitously  the  affairs  of  the  association  in  which 
they  and  the  other  stockholders  were  jointly  interested.  To 
apply  to  them  the  strict  rules  which  are  applicable  to  trustees 
who  assume  the  discharge  of  the  duties  of  private  trusts,  would 
be  unjust.  In  the  absence  of  fraud,  and  where  they  have  nei- 
ther derived,  nor  expected  to  derive,  any  profit,  benefit  or  ad- 
vantage from  their  management  which  was  not  common  to  the 
other  stockholders;  when  they  have  acted  fairly,  and  have  not 
been  guilty  of  gross  neglect  or  gross  inattention,  they  should 
not  be  held  liable.  The  rule  applicable  to  mandataries  is  suffi- 
ciently stringent  for  such  cases,  and  is  a  reasonable  one."^"^ 

And  it  was  said  by  the  Wisconsin  court  in  a  late  case: 


Co.,  29  Ala.  503;  Booth  v.  Dexter 
Steam  Fire  Engine  Co.,  118  Ala. 
369. 

Connecticut:  Myers  v.  Jacques, 
63  Conn.  517. 

Illinois:  Gubbins  v.  Bank  of 
Commerce,  79  111.  App.  150. 

Indiana:  Mowbray  v.  Antrim, 
123  Ind.  24. 

Kentucky:  Lexington  &  Ohio  R. 
Co.  V.  Bridges,  7  B.  Mon.  556,  46 
Am.  Dec.  528;  Dunn's  Adm'r  v. 
Kyle's  Ex'r,  14  Bush,  134;  Sav- 
ings Bank  of  Louisville's  Assignee 
V.  Caperton,  87  Ky.  306,  12  Am.  St. 
Rep.  488. 

New  Jersey:  Citizens'  Building, 
Loan  &  Savings  Ass'n  v.  Coriell, 
S4  N.  J.  Eq.  383,  2  Keener's  Cas. 
1567;  Ackerman  v.  Halsey,  37  N. 
J.  Eq.  363;  Williams  v.  McDonald, 
37  N.  J.  Eq.  409;  Freeman  v.  Sea 
View  Hotel  Co.,  57  N.  J.  Eq.  68. 

New  York:  Hun  v  Gary,  82  N. 
Y.  65,  37  Am.  Rep.  546;  Seymour 
V.  Spring  Forest  Cemetery  Ass'n, 
157  N.  Y.  697,  affirming  4  App.  Div. 
359;  Excelsior  Petroleum  Co.  v. 
Lacey,  63  N.  Y.  422;  Van  Dyck  v. 
McQuade,  86  N.  Y.  38. 

Oregon:  Hedges  v.  Paquett,  3 
Or.  77. 

Pennsylvania:  Spering's  Appeal, 
71  Pa.  St.  11,  10  Am.  Rep.  684,  1 

V  .!.  3.  P.  Cor.  36. 


Cum.  Cas.  799;  Watts'  Appeal,  78 
Pa.  St.  391;  Swentzel  v.  Penn 
Bank,  147  Pa.  St.  140,  30  Am.  St. 
Rep.  718,  2  Keener's  Cas.  1545; 
Hibernia  Building  Ass'n  v.  Mc- 
Grath,  154  Pa.  St.  296,  35  Am.  St. 
Rep.  828. 

Rhode  Island:  Hodges  v.  New 
England  Screw  Co.,  1  R.  I.  312,  53 
Am.  Dec.  624,  2  Keener's  Cas.  1558; 
Id.,  3  R.  I.  9. 

'Tennessee:  Vance  v.  Phoenix 
Ins.  Co.,  4  Lea,  385,  2  Keener's  Cas. 
1555;  Wallace  v.  Lincoln  Savings 
Bank,  8.9  Tenn.  630,  24  Am.  St. 
Rep.  625. 

Utah:  Warren  v.  Robison,  19 
Utah,  289,  75  Am.  St.  Rep.  734. 

Virginia:  Marshall  v.  Farmers' 
&  Mechanics'  Savings  Bank  of 
Alexandria,  85  Va.  676,  17  Am.  St. 
Rep.  84. 

Wisconsin:  North  Hudson  Mu- 
tual Building  &  Loan  Ass'n  v. 
Childs,  82  Wis.  460,  33  Am.  St.  Rep. 
57;    Killen  v.  Barnes,  106  Wis.  546. 

Compare  Commercial  Bank  of 
Bay  City  v.  Chatfield,  121  Mich.  641. 

In  Williams  v.  McDonald,  37  N. 
J.  Eq.  409,  it  was  held  that  a  di- 
rector was  not  liable  for  making 
a  loan  of  a  greater  amount  than 
the  law  allowed  to  be  loaned  on 
the  security  taken,  where  he  clearly 
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"Where  the  ground  of  liability  is  for  nonfeasance,  negligence, 
or  mis  judgment  in  respect  to  matters  within  the  scope  of  the 
proper  powers  of  the  officer,  he  will  be  held  responsible  only 
for  a  failure  to  bring  to  the  discharge  of  his  duties  such  degree 
of  attention,  care,  skill,  and  judgment  as  are  ordinarily  used 
and  practiced  in  the  discharge  of  such  duties  or  employments  j 
the  degree  of  care,  skill,  and  judgment  depending  upon  the 
subject  to  which  it  is  to  be  applied,  the  particular  circum- 
stances of  the  case,  and  the  usages  of  business."®"^ 

This  is  true,  not  only  of  directors,  but  also  of  the  treasurer, 
cashier,  and  other  officers. ^"^ 

The  rule  exempting  officers  of  corporations  from  liability  for 
mere  mistakes  and  errors  of  judgment  does  not  apply  where 
the  loss  is  the  result  of  failure  to  exercise  proper  care,  skill,  and 
diligence.  "Directors  are  not  merely  bound  to  be  honest ;  they 
must  also  be  diligent  and  careful  in  performing  the  duties  they 
have  undertaken.  They  cannot  excuse  imprudence  on  the 
ground  of  their  ignorance  or  inexperience,  or  the  honesty  of 
their  intentions;  and,  if  they  commit  an  error  of  judgment 
through  mere  recklessness,  or  want  of  ordinary  prudence  and 

acted  in  good  faith.    See,  however,  to  be  trustworthy,  and  owned  most 

Seventeenth  Ward  Bank  v.  Smith,  of  the  stock,  and  it  was  generally 

51  App.  Div.  (N.  Y.)  259.  believed   that  the  bank  was  in  a 

Directors  are  not  liable  for  re-  sound  and  prosperous  condition, 
fusing  to  enter  into  a  contract  for  In  this  case,  however,  four  of  the 
the  corporation  if  they  acted  in  justices  dissented, — Harlan,  J.,  de- 
good  faith.  McMuUen  v.  Ritchie,  livering  the  dissenting  opinion,  and 
64  Fed.  253;  Ritchie  v.  McMullen,  Gray,  Brewer",  and  Brown,  J  J.,  con- 
25  C.  C.  A.  50,  168  V.  S.  710,  79  curring  therein. 
Fed.  522.  502  North  Hudson  Mutual  Build- 

501  Citizens'    Building,    Loan    &  ing  &  Loan  Ass'n  v.  Childs,  82  Wis. 

Savings  Ass'n  v.  Coriell,  34  N.  J.  460,  33  Am.  St.  Rep.  57. 

Eq.  383,  2  Keener's  Cas.  1567.  t>03  Hibernia    Building    Ass'n    v. 

In  Briggs  v.  Spaulding,  141  U.  S.  McGrath,  154  Pa.  St.  296,  35  Am. 

132,  2  Cum.  Cas.  186,  it  was  held  St.  Rep.  828. 

that   the    directors   of    a   national  The   treasurer  of  a  corporation 

bank  were  not  liable  for  losses  due  who  deposits  the  corporate  funds 

to  mismanagement  by  the  executive  in   a  bank   is  not   liable   for   loss 

officers  of  the  bank,  because  they  thereof   by    failure    of   the   bank, 

failed  to  make  an  investigation  of  where  no  negligence  or  breach  of 

the  books  of  the  bank  and  its  con-  trust  is  Imputable  to  him.     Booth 

dition    within    ninety    days    after  v.  Dexter  Steam  Fire  Engine  Co., 

their  election,  where  the  executive  118  Ala.  369;  Laurel  Springs  Land 

officers  were  reputed  and  believed  Co.  v.  Fougeray,  57  N.  J.  Bq.  318. 
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skill,  the  corporation  may  hold  them  responsible  for  the  conse- 
quences/'®"'' 

§  751.    Liability  for  acts  or  neglect  of  other  officers  or  persons. 

To  render  directors  or  other  officers  of  a  corporation  liable  to 
it  for  the  fraudulent  or  wrongful  acts  of  other  officers,  they 
must  have  participated  therein,  or  else  they  must  be  chargeable 
with  culpable  negligence.  Officers  of  a  corporation  are  not  lia- 
ble for  the  wrong,  fraud,  or  negligence  of  other  officers,  unless 
they  participated  therein,  or  unless  such  wrong,  fraud,  or 
negligence  was  the  result  of  a  culpable  failure  on  their  part  to 
discharge  a  duty  which  they  were  under  to  the  company  with 
respect  to  the  selection  or  supervision  of  the  guilty  officers.^"'' 
The  directors  of  a  corporation,  it  was  said  in  the  supremo 


50i  Marshall  v.  Farmers'  &  Me- 
chanics' Savings  Bank  of  Alex- 
andria, 85  Va.  676,  17  Am.  St.  Rep. 
84.  And  see  the  other  cases  cited 
in  notes  489,  492,  supra. 

505  Briggs  V.  Spaulding,  141  U.  S. 
132,  2  Cum.  Cas.  186;  Warner  v. 
Penoyer,  33- C.  C.  A.  222,  91  Fed. 
587,  reversing  82  Fed.  181;  Swent- 
zel  V.  Penn  Bank,  147  Pa.  St.  140, 
30  Am.  St.  Rep.  718,  2  Keener's 
Cas.  1545;  North  Hudson  Mutual 
Building  &  Loan  Ass'n  v.  Childs, 
82  Wis.  460,  33  Am.  St.  Rep.  57; 
Arthur  v.  Grlswold,  55  N.  Y.  400; 
Bloom  V.  National  United  Benefit 
Savings  &  Loan  Co.,  81  Hun  (N. 
Y.)  120;  Vance  v.  Phoenix  Ins.  Co., 
4  Lea  (Tenn.)  385,  2  Keener's  Cas. 
1555;  Wallace  v.  Lincoln  Savings 
Bank,  89  Tenn.  630,  24  Am.  St. 
Rep.  625;  Ricker  v.  Hall,  69  N.  H. 
592;  Commercial  Bank  of  Bay  City 
v,  Chatfleld,  121  Mich.  641;  and 
other  cases  cited  in  note  500,  supra. 

Directors  of  a  corporation  who 
vote  for  a  resolution  to  pay  an  of- 
ficer a  salary  to  which  he  is  not 
entitled,  but  who  do  not  partici- 
pate in  a  subsequent  resolution  that 
such  salary  be  paid  by  the  issuing 
of  negotiable  notes  of  the  corpora- 


tion, are  not  liable  to  the  corpora- 
tion for  the  damages  caused  by  is- 
suing the  notes.  Metropolitan  Ele- 
vated Ry.  Co.  V.  Kneeland,  120  N. 
Y.  134,  17  Am.  St.  Rep.  619. 

Since  a  director  is  not  liable  for 
the  misconduct  of  his  codirectors, 
not  participated  in  by  him  as  a 
wrongdoer,  a  bill  which  seeks  to 
fix  upon  a  director  liability  for 
negligent  acts  of  the  board,  but 
which  does  not  charge  him  per- 
sonally with  any  neglect,  charging 
neglect  only  by  the  board  of  direct- 
ors, without  mentioning  him,  and 
alleging  that  information  showing 
the  character  of  their  acts  was  ac- 
cessible to  all  the  directors,  is  in- 
sufficient. Fisher  v.  Graves,  80 
Fed.  590. 

In  the  absence  of  participation 
or  negligence  on  their  part,  direct- 
ors or  other  officers  of  a  bank  are 
not  personally  liable  for  losses  re- 
sulting from  a  loan  to  an  officer  in 
violation  of  a  statute  prohibiting 
a  director  or  other  officer  of  a  bank 
from  borrowing  from  it,  and  mak- 
ing it  a  criminal  offense  to  do  so, 
for  the  statute  affects  only  the  offi- 
cer borrowing.  Wheeler  v.  Aiken 
County  Loan  &  Savings  Bank,  75 
Fed.  781. 
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court  of  the  Unfted  States,  "are  not  insurers  of  the  fidelity  of 
the  agents  whom  they  have  appointed,  who  are  not  their  agents 
but  the  agents  of  the  corporation ;  and  they  cannot  be  held  re- 
sponsible for  losses  resulting  from  the  wrongful  acts  or  omis- 
sions of  other  directors  or  agents,  unless  the  loss  is  a  consequence 
of  their  own  neglect  of  duty,  either  for  failure  to  supervise  the 
business  with  attention  or  in  neglecting  to  use  proper  care  in 
the  appointment  of  agents."^"'' 

In  the  absence  of  such  a  degree  of  negligence  as  is  sufficient 
to  impose  liability,  directors  or  other  officers  are  clearly  not 
liable  for  losses  of  money  or  property  due  to  theft,  embezzle- 
ment, or  accident.^"'^ 

The  directors,  however,  are  liable  for  the  fraud  and  other 
wrongful  acts  and  negligence  of  other  officers  and  agents  if  they 
have  been  guilty  of  culpable  negligence  in  their  selection  or  su- 
pervision.^"® And  the  same  is  true  of  other  officers.  Thus, 
where  it  is  the  duty  of  the  president  of  a  corporation  to  super- 
vise its  affairs,  and  take  and  keep  bonds  from  subordinate  offi- 
cers, and  he  negligently  fails  to  take  the  required  bond  from 
an  officer  who  is  intrusted  with  funds,  and  who  becomes  a  de- 
faulter, he  is  liable  to  the  corporation  for  the  loss.^"® 

§  752.     The  question  of  knowledge. 

,   Ignorance  on  the  part  of  the  directors  of  a  bank  or  other 

500  Chief      Justice      Puller,      in  Hill,  148  Mo.  380,  71  Am.  St.  Rep. 

Briggs  V.  Spaulding,  141  U.  S.  132,  615;     San    Pedro    Lumber    Co.    v. 

2  Cum.  Cas.  186.  Reynolds,   121  Cal.   74;    and  other 

507  Vance  v.  Phoenix  Ins.  Co.,  4  cases  cited  in  note  492,  supra.  But 
Lea  (Tenn.)  385,  2  Keener's  Cas.  see  Dunn's  Adm'r  v.  Kyle's  Bx'r, 
1555;  Mowbray  v.  Antrim,  123  Ind.  14  Bush  (Ky.)  134;  Savings  Bank 
2  4.  of  Louisville's  Assignee  v.  Caper- 

508  Mutual  Building  Fund  &  Dol-  ton,  87  Ky.  306,  12  Am.  St.  Rep. 
lar   Savings   Bank   v.   Bossieux,   4  488. 

Hughes,  398,  3  Fed.  817;   Warner  A  paying  teller  is  liable  to  the 

V.  Penoyer,  33  C.  C.  A.  222,  91  Fed.  bank  for  money  stolen  from  it  by 

587,   reversing   82   Fed.   181;    Mar-  coemployes,   who   were   his   subor- 

shall    V.    Farmers'    &    Mechanics'  dinates,   with   his   knowledge   and 

Savings  Bank  of  Alexandria,  S5  Va.  connivance.    Latimer  v.  Veader,  20 

676,  17  Am.   St.  Rep.  84;    Warren  App.  Div.  (N.  Y.)  418. 

V.  Robison,  19  Utah,   289,   75  Am.  soo  Pontchartraln  R.  Co.  v.  Pauld- 

St.  Rep.  734;   Union  Nat.  Bank  V.  ing,  11  La.  41,  30  Am.  Dec.  708. 


§  753  MANAGEMENT  OF  CORPOKATIONS.  2281 

corporation  of  any  fact  which  it  was  their  duty  to  know,  and 
which  they  would  have  known  if  they  had  exercised  ordinary 
care  and  diligence  in  the  performance  of  their  duty,  cannot  be 
set  up  by  them  to  escape  liability.®^" 

The  directors  or  other  officers  of  a  corporation  can  never  es- 
cape liability  for  mismanagement  by  setting  up  that  they  were 
ignorant  of  a  "provision  of  the  company's  charter  or  by-laws.'^^^ 

A  director,  however,  is  not  chargeable  with  knowledge  of  its 
business  transactions,  for  the  purpose  of  holding  him  liable  for 
mismanagement,  merely  because  of  his  position  as  a  director, 
when  he  has  not  been  guilty  of  negligence.^  ^^ 

§  753.    The  resulting  damage  to  the  corporation. 

To  render  the  officers  of  a  corporation  liable  to  it  in  an  ac- 
tion for  fraudulent  or  wrongful  acts  or  negligence,  it  is  neces- 
sary, of  course,  to  show  damage  to  the  corporation  as  the  direct 
result  of  such  acts  or  negligence.®-'*  For  example,  although  it 
is  a  breach  of  duty  for  the  directors  to  vote  an  officer  a  salary 
to  which  he  is  not  entitled,  yet,  if  the  salary  is  not  paid,  their 
act  is  injurio  absque  damno,  and  will  not  support  an  action  by 
the  corporation  against  them.®^*  And  the  directors  of  a  bank 
are  not  liable  because  of  their  negligence  in  not  preventing  its 
cashier  from  making  loans  to  himself,  unless  it  is  shown  that 

BIO  Delano  v.  Case,  17  111.  App.  Credit  Co.  of  Ireland  v.  Lord  Fer- 
531,  121  111.  247,  2  Keener's  Cas.  moy,  5  Ch.  App.  763. 
1543;  Marshall  v.  Farmers'  &  Me-  5ii  Marshall  v.  Farmers'  &  Me- 
chanics' Savings  Bank  of  Alexan-  ehanics'  Savings  Bank  of  Alexan- 
dria, 85  Va.  676,  17  Am.  St;  Rep.  ^rja,  gs  Va.  676,  17  Am.  St.  Rep. 
84;  Mutual  Building  Fund  &  Dollar  84_  92;  Spering's  Appeal,  71  Pa. 
Savings  Bank  v.  Bossieux,  4  gt.  n,  10  Am.  Rep.  684;  Hodges  v. 
Hughes,  387,  3  Fed.  817;  Corbett  New  England  Screw  Co.,  1  R.  I. 
v.   Woodward,    5    Sawy.   416,   Fed.  ^.IZ  53  Am.  Dec.  624. 

Cas.  No.  3,223;  Bank  of  Mutual  Re-        ,,', -c^,,  „    d„i„-„c„„    19c  tvt    v 
, .■ „    trj,,     re   i.T„    ooc    Qo        °^^  Rudd  V.  RoDinson,  126  N.  Y. 

A      ^Aon    /Vn.  w'nfl,f  t  M.T^rnl  113.  22  Am.  St.  Rep.  816;    Wallace 

f."^-I5ec.  470;  Williams  v.  McKay  ^   £.^^^j^  Savings  Bank   89  Tenn. 

40  N.  J.  Eq.  189,  53  Am.  Rep.  775;  „„„    „.    .        „,    „        „„. 

Union  Nat.  Bank  v.  Hill,  148  Mo.  ^^^'  ^*  ^™-  ^"^^  "®P-  ""'''■ 

380,  71  Am.  St.  Rep.  615;   Tate  v.  ^i 3  Wallace    v.    Lincoln    Savings 

Bates,   118  N.   C.   287,   54  Am.   St.  Bank,    89    Tenn.    630,    24   Am.    St. 

Rep.    719;    Solomon   v.   Bates,    118  ^eP-    625;    Metropolitan    Elevated 

N.   C.   311,   54   Am.   St.   Rep.   725;  ^V-  Co.  v.  Kneeland,  120  N;  Y.  134, 

Houston    V.    Thornton,    122    N.    C.  17  Am.  St.  Rsp.  619. 

365,   65   Am.   St.   Rep.   699;    Land  s"  Metropolitan  Elevated  Ry.  Co. 
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the  bank  sustained  loss  as  a  direct  consequence  of  such  negli- 
gence.^^® 

A  corporation  may  maintain  an  action  against  its  directors 
for  fraudulently  issuing  and  negotiating  promissory  notes  in  its 
name,  which  have  reached  the  hands  of  bona  fide  purchasers  for 
value,  and  have  thereby  become  legal  obligations  of  the  corpora- 
tion, although  they  have  not  yet  been  paid,  and,  in  the  absence 
of  special  circumstances  diminishing  the  damages,  it  will  be 
entitled  to  recover  the  face  value  of  the  notes.*"^^ 

§  754.    Ultra  vires  acts  authorized  or  acquiesced  in  by  the  cor- 
poration. 

The  officers  of  a  corporatfon  are  liable  to  it  for  losses  caxised 
by  acts  in  excess  of  its  powers,  only  when  the  acts  were  done 
without  authority  from"  the  corporation.  The  directors,  when 
in  the  position  of  mere  agents,  are  not  liable  for  ultra  vires  acts, 
expressly  authorized  or  acquiesced  in  by  the  stockholders.  And 
the  managing  officer  of  a  corporation  is  not  liable  to  it  for  an 
ultra  vires  act, — an  accommodation  indorsement,  for  example, 
— ^where  the  act  is  authorized  or  acquiesced  in  by  the  stockhold- 
ers or  directors.^''' 

The  directors  of  a  corporation,  however,  caimot  bind  the 
stockholders  or  corporation  by  authorizing  a  subordinate  officer 
or  agent  to  do  ultra  vires  acts  which  constitute  a  fraud  upon,  or 
violation  of  his  duty  to,  the  corporation.  If  they  authorize  or 
acquiesce  in  such  an  act,  they  are  guilty  of  a  breach  of  their 
duty  to  the  corporation,  and  their  consent  is  no  justification  to 
the  subordinate  officer.  Thus,  the  cashier  of  a  bank  and  the 
sureties  on  his  bond  are  not  relieved  from  liability  for  his  acts 
in  excess  of  the  powers  of  the  bank,  and  which  constitute  a 

V.  Kneeland,  120  N.  Y.  134,  17  Am.    v.  Kneeland,  120  N.  Y.  134,  17  Am. 
St.  Rep.  619.  St.  Rep.  619. 

-.Wallace    v.    Lincoln    Savings    wn;a^°^T2tN  ^75^  iTf  T  I 

Trisconi  v.  Winship,   43  La.  Ann. 
016  Metropolitan  Elevated  Ry.  Co.    45,  26  Am.  St.  Rep.  175. 
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breach  of  tlie  condition  of  the  bond,  because  such  acts  were  aii- 
thorized  by  the  directors.^^® 

§  755.  Remedies  against  officers  of  corporations  for  mismanage- 
ment, 
(a)  Actions  by  the  corporation. — When  the  directors,  tru^ees, 
or  other  officers  of  a  corporation  are  guilty  of  mismanagement 
or  negligence  in  conducting  its  affairs  under  such  circumstances 
as  to  become  liable  for  the  loss  or  injury  to  the  corporation,  the 
corporation  may  maintain  an  action  at  law  against  them, — at 
common  law,  an  action  on  the  case, — ^to  recover  damages.^^' 
Or  it  may  maintain  a  suit  in  equity,  when  any  special  ground 
of  equitable  jurisdiction  exists,  as  in  a  case  where  an  account- 
ing or  discovery  or  injunction  is  necessary.^^"  Some  of  the 
courts  have  held  that  a  court  of  equity  has  no  jurisdiction  where 
the  only  relief  sought  is  the  recovery  of  damages  or  the  recovery 
of  money  converted  or  misappropriated,^^^  while  other  courts 
have  held  that  a  court  of  equity  has  jurisdiction  in  such  a  case 
because  of  the  fiduciary  relation  between  the  corporation  and 
its  officers,  notwithstanding  the  existence  of  an  adequate  remedy 
at  law.^^^ 

eis  Minor  V.  Mechanics'  Bank  of  42  Minn.  196;  North  Hudson  Mut- 
Alexandria,  1  Pet.  (U.  S.)  46;  Bank  ual  Building  &  Loan  Ass'n  v. 
of  Washington  v.  Barrington,  2  Childs,  82  Wis.  460,  33  Am.  St.  Rep. 
Pen.  &  W.  (Pa.)  27.  57;  Commercial  Bank  of  Bay  City 

Where  the  president  of  a  corpo-  v.  Chatfield,  121  Mich.  641;  Cul- 
ration  made  a  loan  of  its  funds  lerne  v.  London  &  Suburban  Gen- 
which  was  illegal  under  a  statute  eral  Permanent  Building  Society, 
because  not  sufficiently  secured,  it  25  Q.  B.  Div.  485,  2  Keener's  Cas. 
was. held   that  he   was   none   the   1573. 

less  liable  for  the  loss  because  the  520  North  Hudson  Mutual  Build- 
loan  was  ratified  by  the  directors,  jng  &  Loan  Ass'n  v.  Childs,  82  Wis. 
Seventeenth  Ward  Bank  v.  Smith,  430,  33  Am.  St.  Rep.  57,  and  cases 
51  App.  Div.  (N.  Y.)  259.  jn  notes  489,  492,  supra. 

SI!)  Franklin  Fire  Ins.  Co.  v.  Jen-       ,„,  „       ^-^     -n  -j       ,-1  tt 

kins,  3  Wend.  (N.  Y.)  130;  Metro-  '"  ^ Y«  ^^'/.\^"?f  ^XZ'J 
politan  Elevated  Ry.  Co.  v.  Knee-  ^tten,  36  Mich  210;  Dykman  v. 
land,  120  N.  Y.  134,  17  Am.  St.  Rep.  Keeney,  154  N.  Y.  483,  reversing  21 
619;  Dykman  v.  Keeney,  154  N.  Y.  -^PP-  "i"^"  ^^*- 
483;  Seventeenth  Ward  Bank  v.  522  Citizens'  Loan  Ass'n  v.  Lyon, 
Smith,  51  App.  Div.  (N.  Y.)  259;  29  N.  J.  Eq.  110;  Lyon  v.  Citizens' 
Godbold  V.  Branch  Bank  at  Mo-  Loan  Ass'n,  30  N.  J.  Eq.  732;  Lyon 
bile,  11  Ala.  191,  46  Am.  Dec.  211;  v.  Bower,  30  N.  J.  Eq.  340;  Citi- 
Horn  Silver  Mining  Co.  v.  Ryan,   zens'    Building,    Loan    &    Savings 
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(b)  Actions  by  stockholders.— Individual  stockholders  cannot 
sue  the  oiEcers  at  law  for  damages  on  the  theory  that  they  are 
entitled,  to  damages  because  the  mismanagement  has  rendered 
their  stock  of  less  value  or  worthless,  for  the  injury  is,  in  law, 
not  to  them  individually,  but  to  the  corporation, — to  the  stock- 
holders collectively.^^*  Nor  can  they  sue  in  their  own  behalf 
in  equity,  or  in  behalf  of  themselves  and  other  stockholders,  un- 
less they  show  that  they  have  unsuccessfully  made  every  reason- 
able effort  to  have  the  corporation  sue,  or  that  any  such  effort 
would  have  been  useless.^^*  If  they  show  this,  however,  they 
may  sue  in  equity  in  their  own  names,  for  the  benefit  of  the  cor- 
poration, bringing  the  suit  on  behalf  of  themselves  and  such 
other  stockholders  as  may  come  in,  and  making  the  corporation 
and  the  guilty  officers  parties  defendant.^^^  One  who  holds 
stock  as  collateral  security  has  the  same  right  as  any  other 
stockholder  to  sue  in  equity,  on  a  proper  showing,  to  hold  the 
directors  and  other  officers  liable  to  the  corporation  for  mis- 
appropriation of  its  property  or  funds  or  mismanagement.®^® 

Ass'n  V.  Coriell,  34  N.  J.  Bq.  383.  (Mass.)    52,  1  Smith's  Cas.  263,  1 

2  Keener's  Cas.  1566.  Cum.     Cas.     795;     Wineburgli     v. 

623  Smith    V.    Hurd,    12    Mete.  United  States  Steam  &  Street  Ry. 

(Mass.)    371,   46   Am.   Dec.   690,   1  Advertising  Co.,  173  Mass.   60,  73 

Smith's  Cas.  253,  2  Keener's  Cas.  Am.   St.   Rep.   261;    Blair  v.  Tele- 

1526,  1  Cum.  Cas.  792.    See  ante,  §  gram    Newspaper    Co.,    172    Mass. 

537.  201;     Hodges     v.     New     England 

524  Hersey  v.  Veazie,  24  Me.  9,  41  Screw  Co.,  1  R.  I.  312,  53  Am.  Dec. 

Am.  Dec.  364;   Wallace  v.  Lincoln  624,  2  Keener's  Cas.  1558;  Wallace 

Savings  Bank,  89  Tenn.  630,  24  Am.  v.  Lincoln  Savings  Bank,  89  Tenn. 

St.    Rep.    625.     And   see   ante,    §§  630,  24  Am.  St.  Rep.  625;  Warren 

541,  543.  v.  Rohlson,  19  Utah,  289,  75  Am.  St. 

525Atwool   v.    Merry  weather,   L.  Rep.   734;    Montgomery  Light  Co. 

R.  5  Eq.  Cas.  464,  note,  1  Smith's  v.  Lahey,  121  Ala.  131;  Pencille  v. 

Cas.  273,  1  Cum.  Cas.  717;  Robin-  State   Farmers'   Mutual   Hail   Ins. 

son  V.  Smith,  3  Paige  (N.  Y.)  222,  Co.,  74  Minn.  67;  Kyle  v.  Wagner, 

24  Am.  Dec.  212;    Brinckerhoff  v.  45  W.  Va.  349;  Flynn  v.  Third  Nat. 

Bostwick,   88  N.  Y.   52;    Bloom  v.  Bank   of   Detroit,   122   Mich.    642; 

National  United  Benefit  Savings  &  Davis  v.  Hofer,   38  Or.  150;    Cun- 

Loan  Co.,  152  N.  Y.  114;  Scharf  v.  ningham  v.  Wechselberg,  105  Wis. 

Warren-Scharf  Asphalt  Paving  Co.,  359;  Earle  v.  Burland,  27  Ont.  App. 

15  App.  Div.   (N.  Y.)    480;   Sayles  (Can.)  540.    And  see  ante,  §§  541, 

V.  White,  18  App.  Dlv.  (N.  Y.)  590;  554. 

Watkins    v.    Watkins    &    Turner       026  Green  v.  Hedenherg,  159  111. 

Lumber  Co.,  17  Misc.'Rep.  (N.  Y.)  489,  50  Am.  St.  Rep.  178;  Smith  v. 

227;   Sayles  v.  Central  Nat.  Bank  Smith,  Sturgeon  &  Co.  (Mich.)  84 

of    Rome,  18  Misc.    Rep.   (N.  Y.)  N.  W.  144.    And  see  ante,  §§  551, 

155;     Peabody   v.    Flint,    6   Allen  621. 
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The  estoppel  of  stockholders  by  participation,  etc.,  and  the 
effect  of  laches,  and  the  right  of  transferees  generally  to  sue, 
have  been  considered  in  another  chapter.^^^ 

(c)  Actions  by  creditors. — In  the  absence  of  a  statute,  cred- 
itors of  a  corporation  cannot  maintain  an-  action  at  law  against 
the  officers  for  mismanagement,  but,  under  some  circumstances, 
they  may  sue  in  equity.  When  the  corporation  is  insolvent,  the 
liability  of  its  officers  to  it  for  mismanagement  is  an  asset,  and 
creditors  may  sue  in  equity  to  enforce  such  liability  for  the 
payment  of  their  claims.  This  right  of  creditors,  and  also  the 
liability  of  officers  to  creditors  under  express  statutory  provi- 
sions, will  be  considered  in  a  subsequent  chapter.^^® 

(d)  Actions  by  receiver  or  assignee. — The  liability  of  directors 
or  other  officers  of  a  corporation  for  mismanagement  may  be  en- 
forced at  law  or  in  equity,  according  to  the  circumstances,  by  a 
receiver  of  the  corporation  or  official  liquidator,  or  by  an  as- 
signee for  the  benefit  of  creditors,  or  an  assignee  in  bankruptcy 
or  insolvency.^^® 

(e)  Survival  of  cause  of  action. — By  the  weight  of  authority, 
the  liability  of  a  director  or  other  officer  of  a  corporation  for 
misappropriation  of  its  property,  or  for  other  wrongful  acts  in 
the  course  of  its  management  or  for  losses  resulting  from  his 
negligence  in  the  performance  or  failure  to  perform  his  duties, 
survives  his  death,  and  may  be  enforced  against  his  executor  or 
administrator.  ^^ " 

(f)  Limitation  of  actions,  laches,  and  estoppel. — Some  of  the 
courts  have  held  that  the  relation  between  the  directors  and 

527  Ante,  §§  551,  553,  569.  Steam  &  Street  Ry.  Advertising  Co., 

528  See  post,  chapter  xxv.  l'^3  Mass.  60,  73  Am.  St.  Rep.  261; 
529Wiin  ,r    carTr    s9  M   V    RK    97    Warren  V.  Para  Rubber  Shoe  Co., 

A^    Pn^    ^A?     M,=L    J"TTf;.l  166  Mass.  97;    Pierson  v.  Morgan, 

Am.    Rep.    546;    Mason   v.    Henry,  gg   Hun    (N    Y)    611-    O'Brien   v 

152  N.  Y.  529;  Dykman  v.  Keeney,  Rlaut    17  Adt,    Div    (N    Y  •>    28R-' 

21  App.   Div.   114,   154  N.  Y.   483;  w»^*'   ^i  t^I:,Jl7-   91  tt^'2    aIo 

Ellis  V  Ward,  137  111.  509,  2  Keen-  M^^Z7-.^lrr^a^:'l  ^t^'Jf  '• 

er's    Cas.    1501;    Williams   v.    Mc-  Marshall  v.  Farmers   &  Mechanics 

Kay,  40  N.  J.  Eq.  189,  53  Am.  Rep.    ^f'^f'  f„^f„  °L^ifr^r\^^ 

Me'l2?.    See  post  chaS  xx^'.         ^"^^^^'^  ^^^st  Nat  Bank  of  Bran- 
iYic.  xax.    K^cc  yuoi,,  ^i±ay,.^i.  a^y.         ^j^^^  ^   Bnggs'  Estate,  70  Vt.  599;^ 

630 -vvineburgh  v.   United   States  Witters  v.  Foster,  26  Fed.  737. 
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other  officers  of  a  corporation  and  the  corporation,  or  the  stock- 
holders collectively,  is  that  of  trustee  and  cestui  que  trust  to 
such  an  extent  that  the  statute  of  limitations  does  not  run 
against  a  suit  in  equity  against  them  to  compel  them  to  account 
or  pay  damages  for  misapplication  of  assets  or  mismanage- 
ment,^^^  at  least  until  they  have  ceased  to  occupy  the  relation.^^^ 
This  view,  however,,  is  contrary  to  the  weight  of  authority. 
Properly  speaking,  the  relation  between  a  corporation  and  its 
officers  is  not  that  of  trustee  and  cestui  que  trust,  but  is  that  of 
principal  and  agent, "^^^  and  in  most  jurisdictions  the  statute  of 
limitations  applies  both  to  actions  at  law  and  suits  in  equity  to 
compel  officers  to  account  for  assets  misappropriated  by  them, 
or  to  hold  them  liable  for  losses  caused  by  their  wrongful  or 
unauthorized  acts,  or  by  their  negligence.^^*  The  statute,  when 
applicable,  will  not  begin  to  run  until  the  corporation  has 
knowledge  of  the  fraudulent  or  wrongful  acts,  and  the  knowl- 
edge of  the  guilty  officers  is  not  imputable  to  it.^^^ 

An  action  by  a  corporation  against  its  officers  to  hold  them 
liable  for  losses  on  the  ground  of  mismanagement  may  be  barred 
by  laches,  or  the  corporation  may  be  estopped  by  having  con- 
sented to  or  acquiesced  in  the  acts  complained  of.^^"     And  indi- 

531  Ellis  V.  Ward,  137  111.  509,  2       534  Metropolitan  Bank  v.  Heiron, 

Keener's   Gas.    1501;    Williams   v.  5    Exch.    Div.    319;    Whltwarn    v. 

McKay,  40  N.  J.  Eq.  189,  53  Am.  Watkin,   78  Law  T.    (N.   S.)    188; 

Rep.    775;    Southern    Mutual    Ins.  In  re  Lands  Allotment  Co.   [1894] 

Co.  V.  Pike,  32  La.  Ann.  483.  1  Ch.  616;   Watts'  Appeal,  78  Pa. 

632  Spering's  Appeal,   71  Pa.   St.  St.  370;   Brinckerhoff  v.  Bostwick, 

11,    10    Am.    Rep.    684;     Danville,  99  N.  Y.  185;  Mason  v.  Henry,  83 

Hazelton  &  W.  R.  Co.  v.  Kase  (Pa.)  Hun,  546,  152  N.  Y.  529;   Wallace 

39  Atl.  301.  V.  Lincoln  Savings  Bank,  89  Tenn. 

The  statute  of  limitations  does  630,  24  Am.  St.  Rep.  625;   Landis 

not  begin  to  run  against  a  suit  by  v.  Saxton,  105  Mo.  486,  24  Am.  St. 

a  national  bank  against  its  officers  Rep.  403;  Williams  v.  Halliard,  38 

and  directors  to  enforce  their  lia-  N.  J.  Eq.  373;  Dannmeyer  v.  Cole- 

bility  under  Rev.  St.  U.  S.  §  5239,  man,  11  Fed.  97. 
for   loss   resulting   from   violation       sss  in  re  Fitzroy  Bessemer  Steel, 

of  the  national  banking  law,  until  etc.,  Co.,   50  Law  T.    (N.  S.)   144; 

such  officers  have  surrendered  con-  Metropolitan    Bank    v.    Heiron,    5 

trol  of  the  bank  to  their   succes-  Exch.  Div.  319;   Coxe  v.  Huntsville 

sors.     National     Bank     of     Com-  Gas  Light  Co.,  106  Ala.  373;   Bent 

merce  of  Tacoma  v.  Wade,  84  Fed.  v.  Priest,  86  Mo.  475. 
10.  030  Holmes,  Booth  &  Haydens  v. 

533  Ante,  §  747.  Willard,  125  N.  Y.  75.  11  L.  R.  A. 
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vidual  stockholders  may  be  estopped  to  sue  by  reason  of  par- 
ticipation or  acquiescence,^^^  or  by  laches.^** 

1  756.    Action  by  the  attorney  general. 

In  some  jurisdictions,  mismanagement  of  the  affairs  of  a  cor- 
poration by  the  directors,  trustees,  or  other  officers  may  be  re- 
dressed in  an  action  by  the  attorney  general.  In  New  York  it  is 
provided  by  statute  as  follows:  "An  action  may  be  main- 
tained against  one  or  more  trustees,  directors,  managers,  or 
other  ofiicers  of  a  corporation,  to  procure  a  judgment  for  the  fol- 
lowing purposes,  or  so  much  thereof  as  the  case  requires : 

"1.  Compelling  the  defendants  to  account  for  their  official 
■conduct,  in  the  management  and  disposition  of  the  funds  and 
property,  committed  to  their  charge. 

"2.  Compelling  them  to  pay  to  the  corporation,  which  they 
represent,  or  to  its  creditors,  any  money,  and  the  value  of  any 
property,  which  they  have  acquired  to  themselves,  or  trans- 
ferred to  others,  or  lost,  or  wasted,  by  a  violation  of  their  du- 
ties. 

"3.  Suspending  a  defendant  from  exercising  his  office,  where 
it  appears  that  he  has  abused  his  trust. 

"4.  Eemoving  a  defendant  from  his  office,  upon  proof  or  con- 
viction of  misconduct,  and  directing  a  new  election  to  be  held 
by  the  body  or  board,  duly  authorized  to  hold  the  same,  in  order 
to  supply  the  vacancy  created  by  the  removal ;  or,  where  there 
is  no  such  body  or  board,  or  where  all  the  members  thereof  are 

170;    Stetson  v.  Northern   Invest-  ander  v.  Searcy,  81  Ga.  536,  12  Am. 

ment  Co.,  104  Iowa,  393;   Higgins  St.  Rep.  337;   Peabody  v.  Flint,  6 

v.  Lansingh,  154  111.  301;  Raymond  Allen   (Mass.)    54,  1  Smith's  Cas. 

V.  Palmer,  41  La.  Ann.  425.  263,  1  Cum.  Cas.  795;    Dunphy  v. 

.  .j.„,.  ,  Traveller    Newspaper    Ass'n,     146 

B37Ante,S  55310).  jyjg^gg    495     g^^^^  ^    Boston  Blank 

A  stockholder  who  tacitly  con-  ^^^^  ^^     (.      ^^^  ^^^^_  325.  ^a,r- 

sents  to  the  drawing  of  an  unau-  ^.^^  ^   p^^j.^^  Rubber  Shoe  Co.,  166 

thorlzed  salary  by  an  offlcerises-  ^^^^    97      Piniins  v.  Minneapolis 

topped  to  sue  for  relief  in  eauity.  ^inen  Mills,  65  Minn.  40;    Brown 

B'"^?  ^■,^%J°^''^'  },V  '   V.  De  Young,  167  111.  549,  affirming 

affirming  66  111.  App.  212.  gg  jjj  ^pp  212;  Streight  v.  Junk,  8 

S38  Ante,  §  553(a) ;  Erny  v.  G.  W.   C.  C.  A.  137,  59  Fed.  321;  Keeney 
Schmidt  Co.,  197  Pa.  St.  475;  Alex-   v.  Converse,  99  Mich.  316. 
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removed,  directing  the  removal  to  be  reported  to  the  governor, 
who  may,  with  the  advice  and  consent  of  the  senate,  fill  the 
vacancies. 

"5.  Setting  aside  an  alienation  of  property,  made  by  one  or 
more  trustees,  directors,  managers,  or  other  ofiicers  of  a  corpo- 
ration, contrary  to  a  provision  of  law,  or  for  a  purpose  foreign 
to  the  lawful  business  and  objects  of  the  corporation,  where  the 
alienee  knew  the  purpose  of  the  alienation. 

"6.  Eestraining  and  preventing  such  an  alienation,  where  it 
is  threatened,  or  where  there  is  good  reason  to  apprehend  that 
it  will  be  made."^^^ 

"An  action  may  be  brought,  as  prescribed  in  the  last  section, 
by  the  attorney  general,  in  behalf  of  the  people  of  the  state; 
or,  except  where  the  action  is  brought  for  the  purpose  specified 
in  subdivision  third  or  fourth  of  that  section,  by  a  creditor  of 
the  corporation,  or  by  a  trustee,  director,  manager,  or  other 
officer  of  the  corporation,  having  a  general  superintendence  of 
jts  concerns."^*" 

In  such  an  action,  a  receiver  may  be  appointed,  in  a  proper, 
case,  to  preserve  the  assets  of  the  corporation.^*^ 

"Where  the  attorney  general  has  good  reason  to  believe,  that 
an  action  can  be  maintained  in  behalf  of  the  people  of  the 
state,  as  prescribed"  in  the  statute  above  quoted,  "he  must 
bring  an  action  accordingly,  *  *  *  if ^  in  his  opinion,  the 
public  interests  require  that  an  action  should  be  brought."®*^ 
i  An  action  may  be  brought  by  the  attorney  general  under 
the  above  provisions,  to  compel  trustees  or  directors  to  account, 
etc.,  without  a  relator,  whenever  he  is  convinced,  not  only  that 
it  can  be  maintained,  but  that  the  public  interests  require  it, 
although  the  people  may  have  no  direct  interest  in  the  result, 
and  although  the  grievance  sought  to  be  redressed  is  a  private, 
and  not  a  public,  one.^*^     The  attorney  general  has  absolute 

639  Code  Civ.  Proc.  N.  Y.  §  1781.  5*2  Code  Civ.  Free.  N.  Y.  §  1808. 

540  Id.  §  1782.  543  People  v.  Ballard,  134  N.  Y. 

B4ild.  §  1810,  subd.  3;    People  v.  269,  reversing  56  Hun,  125. 
Bruff,  9  Abb.  N.  C.  (N.  Y.)  153. 
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discretion  as  to  wEat  the  public  interests  require,  and  his  de- 
termination is  not  subject  to  review  by  the  courts.^** 

XXI.    Dealings  between  a  Cobpoeation  and  the  Directors  or  Other 
Officers,  and  Personal  Interest  in  Transactions. 

§  757.  In  general. — The  directors  and  other  officers  of  a  cor- 
poration occupy  a  fiduciary  relation  towards  the  corporation,  and 
cannot,  either  directly  or  indirectly,  in  their  dealings  on  behalf 
of  the  corporation,  or  in  any  transaction  in  which  it  is  their  duty 
to  guard  the  interests  of  the  corporation,  make  any  secret  profit, 
or  acquire  any  other  benefit  or  advantage,  not  also  enjoyed 
by  the  other  stockholders,  unless  the  later  consent. 

An  officer  of  a  corporation  cannot  act  for  it  in  entering  into  a 
contract  with  or  conveying  property  to  himself ;  but  this  does  not 
apply  where  an  officer  acts  ministerially  in  executing  an  instru- 
ment under  the  immediate  direction  of  the  board  of  directors,  or  of 
a  superior  officer  having  authority  in  the  matter. 

If  directors  or  other  officers  of  a  corporation  represent  it  in  mak- 
ing or  authorizing  a  contract  or  other  transaction  in  which  they 
are  personally  interested  adversely  to  the  corporation,  and  their 
consent  is  necessary  to  bind  the  corporation,  the  transaction  is 
voidable  at  the  option  of  the  corporation,  and  without  proof  of 
fraud.  Some  courts  apply  the  same  rule  to  contracts  or  other 
transactions  between  a  corporation  and  an  officer,  or  in  which  an 
officer  is  otherwise  personally  interested,  although  the  corporation 
may  be  represented  by  other  officers  who  are  disinterested,  but,  by 
the  weight  of  authority,  such  a  transaction  is  binding,  if  free  from 
fraud. 

Officers  of  a  corporation  cannot  buy  up  claims  against  it  at  a 
discount,  and  enforce  them  for  their  full  amount. 

Officers  of  a  corporation,  at  least  when  they  have  no  interest  to 
protect,  cannot  purchase  the  property  of  the  corporation  at  a  sale 
on  execution  or  for  taxes,  or  on  foreclosure  of  a  mortgage,  etc., 
without  the  consent  of  the  corporation,  and  thus  make  a  profit  at 
its  expense ;  but  they  may  purchase  in  order  to  protect  private  in- 
terests, if  they  do  so  openly  and  in  the  most  perfect  good  faith,  and 
if  they  do  not  at  the  time  represent  the  corporation  in  the  matter. 

644  People  V.  Ballard,  134  N.  Y.   269,  reversing  56  Hun,  125. 
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Contracts  and  other  transactions  in  which  officers  are  personally 
interested  are  generally  merely  voidable  at  the  option  of  the  cor- 
poration, and  become  valid  if  ratified  or  acquiesced  in  by  the 
stockholders.  Strangers,  therefore,  cannot  complain  on  this 
ground  only. 

§  758.    Deriving  secret  profit  or  advantage  in  violation  of  duty 
to  the  corporation. 

As  was  stated  in  a  former  section,  it  is  sometimes  said  that 
the  directors  and  other  officers  of  a  corporation  are  trustees  for 
the  corporation,  but,  strictly  speaking,  this  is  not  true.  The 
relation  is  that  of  principal  and  agent,  and  is  governed  by  sub- 
stantially the  same  rules  as  govern  a  similar  relation  between 
natural  persbns.^*^  It  is  undoubtedly  true,  however,  that,  as 
agents  intrusted  with  the  management  of  the  corporation,  for 
the  benefit  of  the  stockholders  collectively,  they  occiipy  a  fidu- 
ciary relation,  and  in  this  sense  the  relation  is  one  of  trust.^*® 

Since  the  directors  and  other  officers  of  a  corporation,  what- 
ever their  relation  may  be  technically,  occupy  a  fiduciary  or 
quasi  trust  relation  towards  the  corporation  and  the  stoclcholders 
collectively,  it  is  thoroughly  well  settled  that  they  cannot,  either 
directly  or  indirectly,  in  their  dealings  on  behalf  of  the  corpo- 
ration with  others,  or  in  any  other  transaction  in  which  they  are 
under  a  duty  to  guard  the  interes,ts  of  the  corporation,  make 
any  secret  profit,  or  acquire  any  other  personal  benefit  or  ad- 
vantage, not  also  enjoyed  by  the  other  stockholders,  and,  if 
they  do  so,  they  may  be  compelled  to  account  therefor  to  the 
corporation  in  an  appropriate  action.^*''     In  such  a  case,  the 

545  Ante,  §  747.  547  England  and  Canada:     Aber- 

546  Imperial  Mercantile  Credit  deen  Ry.  Co.  v.  Blakle,  1  Macq.  H. 
Ass'n  V.  Coleman,  L.  R.  6  H.  L.  L.  Cas.  461;  In  re  Olympla  [1898] 
189;  Koehler  v.  Blacfe  River  Falls  2  Ch.  153;  Earle  v.  Burland,  27 
Iron    Co.,    2    Black    (U.    S.)    715;  Ont.  App.   (Can.)   540. 

Hoyle   V.   Plattsburgh  &  Montreal  United  States:     Jackson  v.  Lude- 

R.  Co.,  54  N.  Y.  314,  13  Am.  Rep.  ling,  21  Wall.  616;  Koehler  v.  ^Blacb 

595;      Duncomb     v.     New     York,  River  Falls  Iron  Co.,  2  Black,  715; 

Housatonic  &  N.  R.  Co.,  84  N.  Y.  Wardell  v.  Union  Pacific  R.  Co.,  4 

190,  2  Keener's  Cas.  1516;  Pearson  Dill.  330,  Fed.  Cas.  No.  17,164,  103 

V.  Concord  R.  Corp.,  62  N.  H.  537,  U.    S.    651;    Cook   v.   Sherman,   20 

13   Am.    St.    Rep.    590;    and   cases  Fed.  167. 

cited  in  the  notes  following.  Alabama:     Perry  v.  Tuskaloosa 
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corporation  or  its  receiver  may  sue  to  recover  any  secret  profit 
made,^**  or,  under  certain  circumstances,  a  suit  in  equity  may 


Cotton  Seed  Oil  Mill  Co.,  93  Ala. 
364;  Memphis  &  CHarleston  R.  Co. 
V.  Woods,  88  Ala.  630,  16  Am.  St. 
Rep.  81. 

California:  Farmers'  &  Mer- 
chants' Bank  of  Los  Angeles  v. 
Downey,  53  Cal.  466,  31  Am.  Rep. 
62;  Smith  v.  Los  Angeles  Immi- 
gration &  Land  Co-operative  Ass'n, 
78  Cal.  289,  12  Am.  St.  Rep.  53; 
Davis  V.  Rock  Creek  Lumber, 
Flume  &  Mining  Co.,  55  Cal.  359, 
36  Am.  Rep.  40. 

Connecticut:  Yale  Gas  Stove  Co. 
V.  Wilcox,  64  Conn.  101,  42  Am.  St. 
Rep.  159. 

Illinois:  Chicago  Hansom  Cab 
Co.  V.  Yerkes,  141  111.  320,  33  Am. 
St.  Rep.  315;  Hoffman  v.  Reichert, 
147  111.  274,  37  Am.  St.  Rep.  219; 
Higgins  V.  Lansingh,  154  111.  301; 
Bestor  V.  Wathen,  60  111.  138;  Lin- 
der  V.  Carpenter,  62  111.  309;  Gil- 
man,  Clinton  &  S.  R.  Co.  v.  Kelly, 
77  111.  426. 

Indiana:  Paine  v.  Lake  Erie  & 
Louisville  R.  Co.,  31  Ind.  283;  Port 
v.  'Russell,  36  Ind.  60,  10  Am. 
Rep.  5. 

Iowa:  Blair  Town  Lot  &  Land 
Co.  V.  Walker,  50  Iowa,  376. 

Kansas:  Ryan  v.  Leavenworth, 
Atchison  &  N.  W.  Ry.  Co.,  21  Kan. 
365;  Arkansas  Valley  Agricultural 
Society  v.  Bichholtz,  45  Kan.  164; 
Sargent  v.  Kansas  Midland  R.  Co., 
48  Kan.  672. 

Kentucky:  Covington  &  Lex- 
ington R.  Co.  V.  Bowler's  Heirs,  9 
Bush,  468;  Paducah  Land,  Coal  & 
Iron  Co.  V.  Hayes,  15  Ky.  Law  Rep. 
517. 

Maine:  European  &  North 
American  Ry.  Co.  v.  Poor,  59  Me. 
277. 

Maryland:  Cumberland  Coal  & 
Iron  Co.  V.  Parish,  42  Md.  598 ;  Hoff- 
man Steam  Coal  Co.  v.  Cumber- 
land Coal  &  Iron  Co.,  16  Md.  456, 
77  Am.  Dec.  311. 

Massachusetts:     Parker  v.  Nlck- 
erson,  112  Mass.  195. 
Michigan:      Flint  &   Pere  Mar- 


quette Ry.  Co.  v.  Dewey,  14  Mich. 
477. 

Minnesota:  Goodhue  Farmers' 
Warehouse  Co.  v.  Davis,  81  Minn. 
210. 

Missouri:  Ward  v.  Davidson,  89 
Mo,  445;  Mount  Vernon  Bank  v. 
Porter,  148  Mo.  176,  reversing  65 
Mo.  App.  448;  Bent  v.  Priest,  10 
Mo.  App.  543,  86  Mo.  475. 

New  Hampshire:  Pearson  v.  Con- 
cord R.  Corp.,  62  N.  H.  537,  13  Am. 
St.  Rep.  590. 

New  Jersey:  Trenton  Banking 
Co.  V.  McKelway,  8  N.  J.  Eq.  84; 
Guild  V.  Parker,  43  N.  J.  Law,  430 ; 
Plaquemines  Tropical  Fruit  Co.  v. 
Buck,  52  N.  J.  Eq.  219;  Louden- 
slager  v.  Woodbury  Heights  Land 
Co.,  56  N.  J.  Eq.  411,  affirming  55 
N.  J.  Eq.  78. 

New  York:  McClure  v.  Law,  161 
N.  Y.  78,  76  Am.  St.  Rep.  262,  re- 
versing 20  App.  Div.  459;  Blake 
v.  Buffalo  Creek  R.  Co.,  56  N.  Y. 
485;  Van  Valkenburgh  v.  Thomas- 
ville,  Tallahassee  &  G.  R.  Co.,  52 
Hun,  610;  Van  Cott  v.  Van  Brunt, 
82  N.  Y.  535;  Morrison  v.  Ogdens- 
burgh  &  Lake  Champlain  R.  Co.,  52 
Barb.  173;  Dorris  v.  French,  4 
Hun,  292;  Brooklyn  Crosstown  R. 
Co.  V.  Strong,  75  N.  Y.  591. 

North  Carolina:  See  Havens  v. 
Hoyt,  6  Jones,  Eq.  115. 

Oregon:  Jameson  v.  Coldwell, 
25  Or.  199. 

Pennsylvania:  Bird  Coal  &  Iron 
Co.  v.  Humes,  157  Pa.  St.  278,  37 
Am.  St.  Rep.  727;  Hill  v.  Frazier, 
22  Pa.  St.  320;  Simons  v.  Vulcan 
Oil  &  Mining  Co.,  61  Pa.  St.  202, 
100  Am.  Dec.  628;  Danville,  Hazle- 
ton  &  W.  R.  Co.  V.  Kase,  39  Atl. 
301. 

Texas:  Moore  v.  Waco  Building 
Ass'n,  19  Tex.  Civ.  App.  68.. 

Utah:  Center  Creek  Water  & 
Irrigation  Co.  v.  Lindsay,  21  Utah, 
192;  Mclntyre  v.  Ajax  Mining  Co., 
17  Utah,  213. 

Vermont :        Rutland       Electric 
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be  maintained  by  a  stockholder  on  bebalf  of  himself  and  other 
stockholders,  as  explained  in  a  former  chapter.^** 

"A  director,"  said  Judge  Dean  in  a  late  Pennsylvania  case, 
"is  a  trustee  for  the  entire  body  of  stockholders,  and  both  good 
morals  and  good  law  imperatively  demand  he  shall  manage  all 
the  business  affairs  of  the  company  vfith.  a  vievsr  to  promote, 
not  his  own  interests,  but  the  common  interests,  and  he  cannot 
directly  or  indirectly  derive  any  personal  profit  or  advantage 
by  reason  of  his  position,  distinct  from  his  co-shareholders: 
*  *  *  And  by  assuming  the  office,  he  undertakes  to  give  his 
best  judgment  in  the  interests  of  the  corporation  in  all.  mat- 
ters in  which  he  acts  for  it,  untrammeled  by  any  hostile  interest 
in  himself  or  others.  There  is  an  inherent  obligation  on  his 
part  that  he  will  in  no  manner  use  his  position  to  advance  his 
own  interest  as  an  individual  as  distinguished  from  that  of  the 
corporation:  *  *  *  And  all  secret  profits  derived  by  him 
in  any  dealings  in  regard  to  the  corporate  enterprise  must  be 
accounted  for  to  the  corporation,  even  though  the  transaction 
in  which  they  were  made  also  advantaged  the  corporation  of 
which  he  was  direclor."^^" 

In  accordance  with  this  doctrine,  it  has  been  held  that  a  di- 
rector will  not  be  permitted  to  receive  and  retain  a  commis- 

Light  Co.  V.  Bates,  68  Vt.  579,  54  Ing  Co.,  61  Pa.   St.  202,  100  Am. 

Am.  St.  Rep.  904.  Dec.  628;   Bird  Coal  &  Iron  Co.  v. 

West      Virginia:       Sweeny      v.  Humes,  157  Pa.  St.  278,  37  Am.  St. 

Wheeling  Grape  Sugar  &  Refining  Rep.  727;    Mount  Vernon  Bank  v. 

Co.,    30    W.    Va.    443,    8    Am.    St.  Porter,  148  Mo.  176,  reversing  65 

Rep.  88.     .  Mo.  App.  448;  Yale  Gas  Stove  Co. 

Wisconsin:       Cook      v.      Berlin  v.  Wilcox,  64  Conn.  101,  42  Am.  St. 

Woolen  Mill  Co.,  43  Wis.  433;    In  Rep.  159. 

re  Taylor  Orphan  Asylum,  36  Wis.  549  Ante,  §§  541  et  seq.,  755(b); 

534;     First    Avenue    Land    Co.    v.  Pearson  v.  Concord  R.  Corp.,  62  N. 

Hildebrand,  103  Wis.  530;   Spauld-  H.  537,  13  Am.  St.  Rep.  590;  Chi- 

ing  V.  North  Milwaukee  Town  Site  cago   Hansom   Cab   Co.   v.   Yerkes, 

Co.,  106  Wis.  481.  141  111.  320,  33  Am.  St.  Rep.  315; 

548  Rutland  Electric  Light  Co.  v.  Memphis  &   Charleston   R.   Co.   v. 

Bates,  68  Vt.  579,  54  Am.  St.  Rep.  Woods,  88  Ala.  630,  16  Am.  St.  Rep. 

904;  'Farmers'  &  Merchants'  Bank  81;  Earle  v.  Burland,  27  Ont  App. 

of  Los  Angeles  v.  Downey,  53  Cal.  (Can.)    540. 

466,  31  Am.  Rep.   62;    McClure  v.  sso  Bird     Coal     &     Iron     Co.     v. 

Law,  161  N.  Y.  78,  76  Am.  St.  Rep.  Humes,  157  Pa.  St.  278,  287,  37  Am. 

262;   Simons  v.  Vulcan  Oil  &  Min-  St.  Rep.  727,  731. 
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sion  or  other  secret  profit  or  advantage  in  the  case  of  a  sale  or 
lease  of  property  by  or  to  the  corporation  ;^^^  or  to  secure  a 
•debt  due  from  the  corporation  to  him  by  a  mortgage  of  corpo- 
rate property.^^^  And  the  principle  applies,  of  course,  in  a 
,  great  variety  of  other  cases, — in  any  case,  in  fact,  in  which 
an  officer  takes  advantage  of  his  position,  or  neglects  his  duty, 
in  order  to  serve  his  private  interests,  and  gain  a  personal 
profit  or  other  advantage.^^* 

In  a  late  New  York  case  it  was  held  that,  where  a  president 
and  director  of  a  corporation  was  paid  money  by  outside  par- 
ties upon  the  condition  that  he  should  procure  their  election  as 
■directors  of  the  corporation,  and  that  they  should  be  given  the 
control  and  management  of  the  corporation,  he  must  be  re- 
garded as  having  received  the  money  by  virtue  of  his  ofiice  and 
by  reason  of  his  official  acts,  and  must  account  for  it  to  the 
•corporation,  and  that  the  fact  that  his  act  was  illegal  and  un- 
authorized was  immaterial.^®*  In  this  case,  the  appellate  di- 
vision treated  the  transaction  as  a  bribe,  and  held  that  the 
money  did  not  belong  to  the  corporation.  In  reversing  the 
judgment,  the  court  of  appeals  held  that  the  defendant  could 
not  thus  set  up  his  own  wrong  as  a  defense,  and  treated  the 
money  as  having  come  into  his  hands  by  virtue  of  his  official 
acts. 

551  Bird    Coal    &    Iron    Co.    v.  552  Koehler  v.  Black  River  Falls 

Humes,  157  Pa.  St.  278,  37  Am.  St.  Iron    Co.,    2    Black    (U.    S.)     V15. 

Rep.  727;   Farmers'  &  Merchants*  Compare  post,  §§  760,  761. 

Bank  of  Los  Angeles  v.  Downey,  553  gee  the  cases  in  note  547,  su- 

53  Cal.  466,  31  Am.  Rep.  62;   Rut-  pra. 

land  Electric  Light  Co.  v.  Bates,  Where  the  directors  of  a  corpora^ 

68  Vt.   579,   54  Am.   St.  Rep.   904;  tion   speculate   with   the   funds   of 

Perry  v.   Tuskaloosa   Cotton   Seed  the  corporation,  they  cannot  keep 

Oil  Mill  Co.,  93  Ala.  364.  the  profits.    Redmond  v.  Dickerson, 

Profits  derived  by  a  cashier  of  a  9  N.  J.  Eq.  507,  59  Am.  Dec.  418. 

bank  from  a  sale  of  bonds  nego-  The  president  of  a  corporation,  to 

tiated  by  him  while  cashier,  and  in  whom  a  bond  has  been  delivered 

discharge   of   his   duties  as   such,  by  the  board  of  directors  for  sale, 

belong  to  the  bank.    Mount  Vernon  has  no  right  to  convert  it  to  hia 

Bank  v.   Porter,   148   Mo.   176,   re-  own  use  in  payment  of  a  claim  due 

versing  65  Mo.  App.  448.  him  from  the  corporation,  without 

As  to  the  sale  of  corporate  prop-  the  consent  of  the  board  of  direct- 

«rty  on  foreclosure  of  a  mortgage  ors.    Greenville  Gas  Co.  v.  Reis,  54 

and    reorganization,    see    ante     §  Ohio  St.  549. 

345(c)  (7).  BsiMcClure  v.  Law,  161  N.  Y.  78, 

Vol.  3.  P.  Cor.  3T. 
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An  officer  of  a  corporation,  whose  duty  it  is  to  make  a  con- 
tract or  acquire  property  on  behalf  of  the  corporation  and  for 
its  benefit,  cannot,  instead  of  doing  so,  make  the  contract  or  ac- 
quire the  property  for  his  own  benefit.  If  he  does  so,  he  will 
be  held  by  a  court  of  equity  as  trustee  for  the  corporation.^^^ 
Where  the  president  of  a  corporation  buys  land  and  has  it  con- 
veyed to  himself,  he  will  be  held  in  equity  as  trustee  for  the 
corporation,  where  he  had  previously  been  selected  by  the  cor- 
poration to  negotiate  with  the  vendor  to  procure  the  land  for 
the  corporation,^^^ 

When  an  officer  of  a  corporation  has  made  a  contract  on  behalf 
of  the  corporation  with  a  third  person,  he  will  not  be  allowed 
to  afterwards  take  an  assignment  of  the  contract  from  the  lat- 
ter, or  otherwise  acquire  an  interest  therein  adverse  to  the  cor- 
poration, without  the  consent  of  the  corporation.^®^ 

A  contract  between  an  officer  of  a  corporation  and  a  third 
person  is  contrary  to  public  policy,  and  therefore  illegal  and 
void,  where  it  contemplates  a  fraud  upon  the  corporation,  or 
where,  by  giving  the  officer  a  secret  profit  or  personal  advan- 
tage, or  otherwise,  it  places  his  private  interests  in  conflict  with 

76  Am.  St.  Rep.  262,  reversing  20  corporation  transferred  the  patents 

App.  Div.  459.  to  one  of  such  directors  as  trustee, 

555  Trenton  Banking  Co.  v.  Mc-  it  was  held  proper  to  decree  that 
Kelway,  8  N.  J.  Bq.  84;  Blake  v.  such  director  should  assign  all  the 
Buffalo  Creek  R.  Co.,  56  N.  Y.  485;  interest  which  he  held  individ- 
Averill  v.  Barber,  53  Hun  (N.  Y.)  ually  and  as  trustee  to  a  receiver, 
636;  McClure  v.  Law,  161  N.  Y.  and  that  both  directors  should  ac- 
78,  76  Am.  St.  Rep.  262;  Higgins  count  for  all  profits  made  by  them 
V.  Lansingh,  154  111.  301.  See  out  of  the  patents.  Averell  v.  Bar- 
Earle    v.    Burland,    27    Ont.    App.  ber,  53  Hun  (N.  Y.)   636. 

(Can.)    540.     Compare  Lagarde  v.  557  Cook   v.   Berlin   Woolen   Mill 

Anniston   Lime  &   Stone   Co.,   126  Co.,  43  Wis.  433;   Gilman,  Clinton 

Ala.  496.  &  S.  R.  Co.  v.  Kelly,  77  111.  426; 

556  Trenton  Banking  Co.  v.  Mc-  Flint  &  Pere  Marquette  Ry.  Co.  v. 
Kelway,  8  N.  J.  Eq.  84.  Dewey,  14  Mich.  477;  Western  R. 

Where  two  directors  of  a  corpo-  Co.  v.  Bayne,  11  Hun  (N.  Y.)  166. 
ration  assumed  to  acquire  title  to  Where  oflScers  of  a  corporation  ex- 
certain  patents  in  their  own  name,  ecute  a  contract  for  the  sale  of  cor- 
instead  of  in  the  name  of  the  cor-  porate  property  to  a  stranger,  a 
poration,  as  they  should  have  repurchase  by  them  from  him, 
done,  and  transferred  them  to  an-  while  the  contract  is  executory,  is 
other  corporation,  which  had  no  voidable  at  the  instance  of  the  cor- 
knowledge  of  the  equity  of  the  first  poration.  Cook  v.  Berlin  Woolen 
company  therein,   and   the   second  Mill  Co.,  43  Wis.  433. 
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his  duty  to  the  corporation.  Such  a  contract,  therefore,  cannot 
be  enforced  by  either  party.®^^ 

The  doctrine  that  a  director  or  other  officer  of  a  corporation 
cannot  obtain  a  secret  profit  or  advantage  in  dealings  on  behalf 
of  the  corporation  only  applies  where  the  officer  is  acting  for 
the  corporation,  or  for  some  other  reason  owes  a  duty  to  the  cor- 
poiration  which  is  inconsistent  with  his  obtaining  .the  profit  or 
advantage.  By  the  weight  of  authority,  as  we  shall  see  in  a 
subsequent  section,  the  fact  that  a  person  is  a  director  or  other 
officer  of  a  corporation  does  not  prevent  him  from  entering  into 
a  contract  with  the  corporation,  or  selling  it  property,  or  pur- 
chasing property  from  it,  etc.,  if  the  corporation  is  represented 
by  other  officers,  and  there  is  no  fraud.^^^ 

If  a  director  or  other  officer  purchases  property,  being  at  the 
time  under  no  duty  to  purchase  for  the  corporation,  he  may 
afterwards  sell  it  to  the  corporation,  if  it  is  represented  by  other 
officers,  without  disclosing  what  he  paid  for  it,  and,  if  there  is 
no  fraud,  he  will  not  be  compelled  to  account  for  the  profit  he 
may  make  in  the  transaction.^^"  In  like  manner,  an  officer  of 
a  corporation  may  enforce  claims  against  it  for  their  full 
amount,  although  he  may  have  purchased  them  at  a  discount, 
if  he  owed  no  duty  to  the  company  at  the  time  he  purchased.^*^ 

The  rule  in  regard  to  secret  profits  made  by  promoters  of  a 
corporation  is  considered  in  a  former  chapter.^®^ 

558  West  V.   Camden,   135   U.    S.  conveyance  to  them  of  a  part  of 

507;  Bestor  v.  Wathen,  60  111.  138;  the  land,  was  held  illegal  and  void, 

Linder  v.   Carpenter,   62   111.  309;  as  an  attempt  by  the  officers  to  use 

Noel  V.  Drake,  28  Kan.  265,  42  Am.  the   corporation   for   their   private 

Rep.    162;    Wilbur   v.    Stoepel,    82  benefit.     Bestor  v.  Wathen,  60  111. 

Mich.   344,   21  Am.   St.   Rep.    568;  138.    And  see  Linder  v.  Carpenter, 

Koster  v.  Pain,  41  App.  Div.    (N.  62  111.  309. 

Y.)    443;    McDonald   v.   Houghton,  A   contract  by   a  president  and 

70  N.  C.  393;  Guernsey  v.  Cook,  120  director  of  a  bank  for  the  sale  of 

Mass.  501;   Attaway  v.  Third  Nat.  stock  by  him,  stipulating  that  the 

Bank   of   St.   Louis,   93   Mo.    485;  purchaser  shall  be  elected  cashier 

Lum  V.  McEwen,  56  Minn.  278.  of  the  bank,  is  contrary  to  public 

A  contract  by  which  officers  of  a  policy,   and  void.     Noel  v.   Drake, 

railroad  company  agreed  to  assist  28  Kan.  265,  42  Am.  Rep.  162. 

in  establishing  a  town  on  certain  559  See  post,  §  761. 

lands  which  its  contemplated  line  sec  See  ante,  §  110(b). 

would  cross,  in  consideration  of  a  sei  St.  Louis,  Fort  Scott  &  W.  R. 
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§  759.    Dealings  by  officers  with  themselves  as  individuals. 

A  person  cannot,  as  a  director  or  other  officer  of  a  corpora- 
tion, enter  into  a  valid  contract  on  behalf  of  the  corporation 
with  himself  in  his  individual  capacity,  or  be  both  vendor  and 
purchaser,  for  two  persons  are  a  necessary  element  in  the  for- 
mation of  a  contract.  The  fact  that  he  acts  as  an  officer  of  the 
corporation  on  one  side,  and  for  himself  on  the  other,  can  make 
no  difference.^®^ 

This  rule,  however,  does  not  prevent  an  officer  or  agent  of 
a  corporation  from  executing  a  conveyance,  lease,  or  other  con- 
tract between  himself  individually  and  the  corporation,  both 
for  himself  and  on  behalf  of  the  corporation,  where  he  acts  for 
the  corporation  under  the  immediate  direction  of  a  superior  of- 
ficer, for  in  such  a  case  the  latter  is  to  be  regarded  as  acting  for 
the  corporation.^^* 

§  760.    Personal  interest  of  officers  in  transactions  in  which  they 
represent  the  corporation. 

If  an  officer  of  a  corporation,  either  alone  or  with  other  offi- 
cers, represents  the  corporation  in  making  or  authorizing  a  con- 
tract or  other  transaction,  in  which  he  is  personally  interested, 
either  directly  or  indirectly,  and  his  action  or  consent  is  neces- 

Co.  V.  Chenault,  36  Kan.  51.    See       "Directors,   officers  and   agent's, 
post,  §  762.  and    other    like    trustees,    cannot 

562  Ante    ^  110  mortgage  or  convey  to  themselves 

'  ■  any   more   than   one   can   contract 

563  People  v.  Township  Board  of  ^jth  himself.  The  idea  that  the 
Overyssel,  11  Mich.  222;  Miner  v.  game  persons  constitute  difterent 
Belle  Isle  Ice  Co.,  93  Mich.  97,  2  identities  of  themselves  by  being 
Cum.  Cas.  234;  Wilbur  v.  Lynde,  called  directors  or  officers  of  a  cor- 
49  Cal.  290,  19  Am.  Rep.  645;  Hay-  poration,  so  that,  as  directors  or 
wood  V.  Lincoln  Lumber  Co.,  64  officers,  they  can  convey  or  mort- 
"Wis.  639,  59  Am.  Rep.  466,  note;  gage  to  or  contract  with  them- 
Hill  V.  Marston  (Mass.)  59  N.  E.  selves  as  private  persons,  is  in 
766.  violation  of  common  sense."    Per 

"It    is    a    well-settled    principle  Orton,  J.,  in  Haywood  v.  Lincoln 

that  the  same  person  cannot  be  ven-  Lumber  Co.,  supra, 

dor  and  purchaser,  because  his  con-  sei  Louisville,  New  Albany  &  C. 

tract  lacks  the  necessary  element  Ry.    Co.    v.    Carson,    151    111.    444. 

of  two  parties."    Per  Campbell,  J.,  See,  also,  Fudickar  v.  East  River- 

in   People   v.    Township   Board   of  side    Irrigation    District,    109    Cal. 

Overyssel,  supra.  29. 
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sary,  the  contract  or  transaction,  even  though  it  may  not  be 
void  for  want  of  two  parties,  comes  within  the  well-settled  rule 
that  a  trustee  cannot  become  interested  to  the  detriment  of  his 
cestui  que  trust,  or  an  agent  to  the  detriment  of  his  principal.^®^ 
No  principle  in  the  law  of  corporations,  therefore,  is  founded 
on  sounder  reasons,  or  more  surely  settled,  than  the  principle 
that  the  directors,  trustees,  or  other  officers  of  a  corporation, 
who  are  intrusted  with  its  interests,  and  occupy  a  fiduciary  re- 
lation towards  it,  will  not  be  allowed  to  contract  with  the  cor- 
poration, directly  or  indirectly,  or  to  sell  property  to  it,  or  pur- 
chase property  from  it,  where  they  act  both  for  the  corporation 
and  for  themselves.  In  such  a  case,  the  transaction  is,  at  the 
very  least,  voidable  at  the  option  of  the  corporation;  and  it 
may  be  avoided  and  set  aside,  or  affirmed  and  any  profits  re- 
covered, without  proof  of  actual  fraud,  or  of  actual  injury  to  the 
corporation.^^® 


565  Campbell,  J.,  In  People  v. 
Township  Board  of  Overyssel,  11 
Mich.  222. 

566  England :  Aberdeen  Ry.  Co. 
V.  Blakie,  1  Macq.  H.  L.  Cas.  461; 
Albion  Steel  &  Wire  Co.  v.  Martin, 
1  Ch.  Div.  580. 

United  States:  Twin-Lick  Oil 
Co.  V.  Marbury,  91  U.  S.  587,  2 
Keener's  Cas.  1510;  Wardell  v. 
Union  Pacific  R.  Co.,  103  U.  S.  651; 
Thomas  v.  Brownville,  Ft.  Kearney 
&  Pac.  Ry.  Co.,  2  Fed.  877,  109  U. 
S.  522;  Hook  v.  Ayers,  26  C.  C.  A. 
287,  80  Fed.  978;  Bill  v.  Western 
Union  Telegraph  Co.,  16  Fed.  14; 
Davis  V.  Memphis  City  Ry.  Co.,  22 
Fed.  883. 

Alabama:  Memphis  &  Charles- 
ton R.  Co.  V.  Woods,  88  Ala.  630,  16 
Am.  St.  Rep.  81;  O'Conner  Mining 
&  Mfg.  Co.  V.  Coosa  Furnace  Co., 
95  Ala.  614,  36  Am.  St.  Rep.  251. 

California:  City  of  San  Diego 
V.  San  Diego  &  Los  Angeles  R.  Co., 
44  Cal.  106;  Wilbur  v.  Lynde,  49 
Cal.  290,  19  Am.  Rep.  645;  Smith 
V.  Los  Angeles  Immigration  & 
Land  Co-operative  Ass'n,  78  Cal. 
289,  12  Am.  St.  Rep.  53;  Davis  v. 
Rock  Creek  Lumber,  Flume  &  Min- 


iffg  Co.,  55  Cal.  359,  36  Am.  Rep. 
40;  Porter  v.  Lassen  County  Land 
&  Cattle  Co.,  127  Cal.  261;  Curtiu 
V.  Salmon  River  Hydraulic  Gold 
Mining  &  Ditch  Co.,  130  Cal.  345, 
80  Am.  St.  Rep.  132;  Sims  v.  Peta- 
luma  Gas  Light  Co.,  131  Cal.  656. 

Colorado:  Morgan  v.  King,  63 
Pac.  416. 

Connecticut:  Alford  v.  Miller, 
32  Conn.  543;  Mallory  v.  Mallory 
Wheeler  Co.,  61  Conn.  131. 

Illinois:  Oilman,  Clinton  &  S. 
R.  Co.  v.  Kelly,  77  111.  426;  Chi- 
cago Hansom  Cab  Co.  v.  Yerkes, 
141  111.  320,  33  Am.  St.  Rep.  315; 
Higgins  V.  Lansingh,  154  111.  301; 
Ailing  V.  Wenzell,  27  111.  App.  511. 

Indiana:  Paine  v.  Lake  Erie  & 
Louisville  R.  Co.,  31  Ind.  283;  Port 
V.  Russell,  36  Ind.  60,  10  Am. 
Rep.  5. 

Iowa:  Stetson  v.  Northern  In- 
vestment Co.,  104  Iowa,  393. 

Kansas:  Ryan  v.  Leavenworth, 
Atchison  &  N.  W.  Ry.  Co.,  2]  Kan. 
365;  Sargent  v.  Kansas  Midland  R. 
Co.,  48  Kan.  672. 

Maine:   European  &  North  Amer- 
ican Ry.  Co.  V.  Poor,  59  Me.  277. 
Maryland:    Hoffman  Steam  Coal 
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"Actual  injury  is  not  the  principle  the  law  proceeds  on  in 
holding  such  transactions  void  [or  in  most  jurisdictions  void- 
able].    Fidelity  in  the  agent  is  what  is  aimed  at,  and  as  a 

Co.  V.  Cumberland  Coal  &  Iron  Co.,  Erie  &  "W.  R.  Co.,  125  N.  Y.  263; 
16  Md.  456,  77  Am.  Dec.  311;  Cum-  Cumberland  Coal  &  Iron  Co.  v. 
berland  Coal  &  Iron  Co.  v.  Parish,  Sherman,  30  Barb.  553;  Copeland 
42  Md.  598.  v.  Johnson  Mfg.  Co.,  47  Hun,  235; 

Massachusetts:  Parker  v.  Nick-  Spofford  v.  Texas  Land  Co.,  50  How. 
erson,    112    Mass.    195;    Greenfield   Pr.  522. 

Savings  Bank  v.  Simons,  133  Mass.  Ohio:  Goodin  v.  Cincinnati  & 
415;  Hill  V.  Marston  (Mass.)  59  N.  Whitewater  Canal  Co.,  18  Ohio  St. 
E.  766.  Compare  Union  Pacific  R.  169,  98  Am.  Dec.  95;  United  States 
Co.  V.  Credit  Mobilier  of  America,  Rolling  Stock  Co.  v.  Atlantic  & 
135  Mass.  367.  Great  Western  R.  Co.,  34  Ohio  St. 

Michigan:      Miner  v.   Belle   Isle    450,  32  Am.  Rep.  380. 
Ice  Co.,  93  Mich.  97,  2  Cum.  Cas.        Oklahoma:     Barnes  v.  Lynch,  9 
234;   Flint  v.  Pere  Marquette  Ry.    Okla.  11,  156. 

Co.  V.  Dewey,  14  Mich.  477;  People  Oregon:  Jameson  v.  Coldwell,  25 
V.  Township  Board  of  Overyssel,  11  Or.  199;  Stanley  v.  Luse,  36  Or.  25. 
Mich.  222;  Gallery  v.  National  Ex-  Pennsylvania:  Danville,  Hazle- 
change  Bank  of  Albion,  41  Mich,  ton  &  W.  R.  Co.  v.  Kase,  39  Atl. 
169,  32  Am.  Rep.  149;  Ten  Byck  v.    301. 

Pontiac,  Oxford  &  P.  A.  R.  Co.,  74  Texas:  Austin  City  R.  Co.  t. 
Mich.  226,  16  Am.  St.  Rep.  633;  Swisher,  1  White  &  W.  Civ.  Cas. 
Doyle  V.  Mizner,  42  Mich.  332.  See  Ct.  App.  §  76;  San  Antonio  Street 
note  570,  infra.  Ry.    Co.   v.   Adams,    87    Tex.    125; 

Minnesota:  Jones  v.  Morrison,  Tobin  Canning  Co.  v.  Eraser,  81 
31  Minn.  140.  Tex.  407;   Green  v.  Hugo,  81  Tex. 

Mississippi:      Greenwood   Ice   &    452,  26  Am.  St.  Rep.  824. 
Coal  Co.  V.  Georgia  Home  Ins.  Co.,       Utah:      Bear    River    Valley    Or- 
72  Miss.   46;    Wildberger  v.   Hart-    chard  Co.  v.  Hanley,  15  Utah,  506. 
ford  Fire  Ins.  Co.,  72  Miss.  338,  48       Vermont:        Rutland       Electric 
Am.  St.  Rep.  558.  Light  Co.  v.  Bates,  68  Vt.  579,  54 

Missouri :  Hill  v.  Rich  Hill  Coal  Am.  St.  Rep.  904 ;  Stark  Bank  v. 
Mining  Co.,  119  Mo.  9.  United  States  Pottery  Co.,   34  Vt. 

Nebraska:     Leonhardt    v.     Citi-    144. 
zens' Bank  of  Ulysses,  56  Neb.  38.  West  Virginia:    Sweeny  v.  Wheel- 

New  Hampshire:  Pearson  v.  ing  Grape  Sugar  Refining  Co.,  30 
Concord  R.  Corp.,  62  N.  H.  537,  13  W.  Va.  443,  8  Am.  St.  Rep.  88; 
Am.  St.  Rep.  590.  Griflith    v.    Blackwater    Boom    & 

New  Jersey:     Redmond  v.  Dick-   Lumber  Co.,  46  W.  Va.  56. 
erson,  9  N.  J.  Eq.  507;  Gardner  v.       Wisconsin:       Cook      v.      Berlin 
Butler,  30  N.  J.  Eq.  702;    Stewart   Woolen  Mill  Co.,  43  Wis.  433;  Hay- 
V.  Lehigh  Valley  R.  Co.,  38  N.  J,    wood   v.   Lincoln   Lumber   Co.,    64 
Law,  505;  Guild  v.  Parker,  43  N.  J.    Wis.  639. 
Law,  430;  Landis  v.  Sea  Isle  City       And  see  ante,  §  681. 
Hotel  Co.,  53  N.  J.  Eq.  654.  Directors  who  own  all  the  stock 

New  York:  New  York  Central  of  a  corporation  are  not  within 
Ins.  Co.  V.  National  Protection  Ins.  the  rule  prohibiting  persons  in  a 
Co.,  14  N.  Y.  85;  Coleman  v.  Sec-  fiduciary  relation  from  contract- 
ond  Avenue  R.  Co.,  38  N.  Y.  201 ;  ing  for  their  own  advantage  In  the 
Munson  v.  Syracuse,  Geneva  &  C.  name  of  the  beneficiaries.  McCrack- 
R.  Co.,  103  N.  Y.  58,  2  Keener's  en  v.  Robison,  6  C.  C.  A.  400,  14 
Cas.  1519;  Barr  v.  New  York,  Lake    U.  S.  App.  602,  57  Fed.  375. 
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means  of  securing  it,  the  law  will  not  permit  the  agent  to  place 
himself  in  a  situation  in  which  he  may  be  tempted  by  his  own 
private  interest  to  disregard  that  of  his  prineipal."^^^  "The 
law,"  said  Judge  Andrews  in  a  ISTew  York  case,  "permits  no  one 
to  act  in  such  inconsistent  relations.  It  does  not  stop  to  in- 
quire whether  the  contract  or  transaction  was  fair  or  unfair. 
It  stops  the  inquiry  when  the  relation  is  disclosed,  and  sets 
aside  the  transaction  or  refuses  to  enforce  it,  at  the  instance  of 
the  party  whom  the  fiduciary  undertook  to  represent,  without 
undertaking  to  deal  with  the  question  of  abstract  justice  in  the 
particular  case.  It  prevents  frauds  by  making  them  as  far 
as  may  be  impossible,  knowing  that  real  motives  often  elude  the 
most  searching  inquiry,  and  it  leaves  neither  to  judge  nor  jury 
the  right  to  determine  upon  a  consideration  of  its  advantages 
or  disadvantages,  whether  a  contract  made  under  such  circum- 
stances shall  stand  or  fall."^®* 

All  the  authorities  agree  that  the  majority  of  the  directors 
must  be  disinterested  in  respect  to  the  matters  voted  upon.  If 
one  or  more  of  them  are  personally  interested  in  a  contract  or 
other  transaction  voted  upon  by  the  board,  and  less  than  a 
majority  are  disinterested,  the  corporation  may  set  the  trans- 
action aside.^^^  Some  of  the  courts  go  further  than  this,  and 
hold  that  the  transaction  is  not  merely  voidable  at  the  option  of 
the  corporation,  but  that  it  is  absolutely  void.^^"     But  by  the 

667  Manning,    J.,    In    People    v.  88;   Pearson  v.  Concord  R.  Corp., 

Township  Board  of  Overyssel,  11  62  N.  H.  537,  13  Am.  St.  Rep.  590; 

Mich.  222.  and  other  cases  in  note  566,  supra. 

"The  two  positions   impose   dif-  sea  Smith  v.  Los  Angeles  Immi- 

ferent  obligations,  and  their  union  gration  &  Land  Co-operative  Ass'n, 

would  at  once  raise  a  conflict  be-  78  Cal.  289,  12  Am.  St.  Rep.  53; 

tween  interest  and  duty;   and,  'con-  City  of  San  Diego. v.  San  Diego  & 

stituted  as  humanity  is,  in  the  ma-  Los  Angeles  R.  Co.,  44  Cal.  106; 

jority  of  cases  duty  would  be  over-  Sweeny  v.  Wheeling  Grape  Sugar 

home  in  the  struggle.' "    Wardell  Refining  Co.,  30  "W.  Va.  443,  8  Am. 

V.  Union  Pacific  R.  Co.,  103  U.  S.  St.  Rep.  88;  Bill  v.  Western  Union 

€51.  Telegraph  Co.,   16  Fed.  14;    Cope- 

568  Munson  v.  Syracuse,  Geneva  land  v.  Johnson  Mfg.  Co.,  47  Hun 

&  C.  R.  Co.,  103  N.  Y.  58,  2  Keen-  (N.  Y.)  235;  and  other  cases  cited 

«r's  Cas.  1519.     See,  also.  Sweeny  in  note  566,  supra.    And  see  ante, 

V.  Wheeling  Grape  Sugar  Refining  §  681. 

Co.,  30  W.  Va.  443,  8  Am.  St.  Rep.  sio  People  v.  Township  Board  of 
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weiglit  of  authority,  it  is  merely  voidable,  and  may  be  ratified 
or  acquiesced  in  by  the  stockholders,  and  thereby  rendered  bind- 

The  doctrine  above  stated  applies  where  the  directors,  a  ma- 
jority not  being  disinterested,  authorize  a  mortgage  or  deed  of 
trust  to  secure  debts,  including  debts  due  to  themselves  ;^''^  or 
vote  salary  to  themselves  or  one  of  themselves  as  president  or 
other  officer  of  the  corporation  f^^  where  the  directors  purchase 
property  in  their  private  capacity,  and  sell  it  to  the  corporation 
at  an  advance  over  what  they  paid  for  it  f'*  where  the  direct- 
ors vote  to  renew  notes  of  the  corporation  to  themselves  ;°''^ 
where  they  issue  stock  of  the  corporation  to  themselves  f^  and 
in  any  other  case  in  which  di-rectors  vote  upon  a  resolution,  or 
make  or  authorize  a  contract  or  other  transaction,  in  which  they 
have  a  personal  interest,  and  for  the  adoption  or  making  of 
which  their  votes  or  consent  are  necessary.^'''' 


Overyssel,  11  Mich.  222;  Flint  & 
Pere  Marquette  Ry.  Co.  v.  Dewey, 
14  Mich.  477;  Gallery  v.  National 
Exchange  Bank  of  Albion,  41 
Mich.  169;  Doyle  v.  Mizner,  42 
Mich.  332;  Miner  v.  Belle  Isle  Ice 
Co.,  93  Mich.  97,  2  Cum.  Cas.  234. 

571  See  the  cases  in  note  566,  su- 
pra.   And  see  post,  §  764. 

572  Sweeny  v.  Wheeling  Grape 
Sugar  Refining  Co.,  30  W.  Va.  443, 
8  Am.  St.  Rep.  88. 

573  Sellers  v.  Phoenix  Iron  Co., 
13  Fed.  20;  Davis  v.  Memphis  City 
Ry.  Co.,  22  Fed.  883;  Jones  v.  Mor- 
rison, 31  Minn.  140;  Copeland  v. 
Johnson  Mfg.  Co.,  47  Hun  (N.  Y.) 
235;  Miner  v.  Belle  Isle  Ice  Co.,  93 
Mich.  97,  2  Cum.  Cas.  234. 

See  ante,  §  672(b). 

A  salary  voted  to  the  president 
by  a  quorum  of  three  directors, 
two  being  absent,  and  the  presi- 
dent being  one  of  the  three,  is  not 
enforceable.  Copeland  v.  Johnson 
Mfg.  Co.,  47  Hun  (N.  Y.)  235. 

Where  the  chief  stockholder,  who 
is  also  president,  induces  the  di- 
rectors, who  are  under  his  influ- 
ence and  control,  to  vote  a  large 


salary  to  him,  the  corporation  may 
defeat  an  action  by  him  to  recover 
it.  Davis  v.  Memphis  City  Ry. 
Co.,  22  Fed.  883. 

674  Parker  v.  Nickerson,  112 
Mass.  195. 

576  Smith  V.  Los  Angeles  Immi- 
gration &  Land  Co-operative  Ass'n, 
78  Cal.  289,  12  Am.  St.  Rep.  53. 

576  Ante,  §  400. 

Where  the  rights  of  creditors 
are  not  involved,  officers  of  a  cor- 
poration organized  for  the  manu- 
facture of  a  patented  article  of 
purely  speculative  value,  who  in 
good  faith  and  with  the  assent  of 
the  other  stockholders  give  their 
time,  skill,  and  means  in  attempt- 
ing to  develop  the  business,  and 
place  it  on  a  firm  financial  footing, 
in  consideration  of  a  transfer  to 
them  of  a  portion  of  unissued 
stock,  which  has  no  present  mar- 
ketable value,  are  not  liable  to  the 
corporation  for  the  par  value  of 
the  stock.  Divine  v.  Universal 
Sewing  Machine  Motor  Attachment 
Co.   (Tenn.  Ch.  App.)  38  S.  W.  93. 

577  Ante,  §  68L 
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This  rule  does  not  apply  to  a  person  who  has  been  elected  a 
director  without  his  knowledge,  and  who  has  never  accepted 
the  office  or  acted  as  such.^^*  But  it  applies  to  de  facto  direct- 
ors, although  their  election  may  have  been  illegal  or  irregular, 
and  to  persons  who  have  been  elected  and  are  acting  as  directors, 
although  they  may  not  be  stockholders,  or  otherwise  qualified 
for  the  office.^'®  The  doctrine  that  a  director  or  other  officer 
of  a  corporation  cannot  be  personally  interested  in  a  contract  or 
other  transaction  in  which  he,  alone  or  with  other  directors  or 
officers,  also  represents  the  corporation,  is  not  limited  to  cases 
in  which  he  is  alone  interested  in  the  contract  or  transaction, 
and,  as  a  general,  rule,  the  extent  of  his  interest  is  not  ma- 
terial.^*" A  director  or  other  officer  cannot  represent  the  cor- 
poration in  making  or  authorizing  a  contract  or  other  transac- 
tion with  a  partnership  of  which  he  is  a  member,  except  subject 
to  the  right  of  the  corporation  to  avoid  the  same.®*-'  It  has  also 
been  held  in  a  number  of  cases  that  the  doctrine  applies  to  a 
contract  or  other  transaction  between  two  corporations,  where 
the  directors  or  other  officers  of  one  of  them,  or  some  of  the  di- 
rectors or  officers  of  one  of  them,  are  also  stockholders  or  direct- 
ors or  officers  of  the  other.®*^     This  is  undoubtedly  true  if  there 

578Rozecrans  Gold  Mining  Co.  v.  Co.,  125  N.  Y.  263;  Cole  v.  Miller- 

Morey,  111  Cal.  114.  ton  Iron  Co.,  59  Hun  (N.  Y.)  217; 

570  Stetson    v.    Northern    Invest-  Oilman,    Clinton    &    S.    R.    Co.    v. 

ment  Co.,  104  Iowa,  393.  Kelly,  77  111.  426;  Parker  v.  Niek- 

580  See  the  cases  in  the  notes  fol-  erson,  112  Mass.  195;  Greenwood 
lowing.  Ice  &  Coal  Co.  v.  Georgia  Home 

581  Aberdeen  Ry.  Co.  v.  Blakie,  1  Ins.  Co.,  72  Miss.  46;  Sweeny  v. 
Macq.  H.  L.  Cas.  461;  Davis  v.  Wheeling  Grape  Sugar  Refining 
Rock  Creek  Lumber,  Flume  &  Min-  Co.,  30  W.  Va.  443,  8  Am.  St.  Rep. 
ing  Co.,  55  Cal.  359,  36  Am.  Rep.  88;  Pearson  v.  Concord  R.  Corp., 
40;  Sims  .v.  Petaluma  Gas  Light  62  N.  H.  537,  13  Am."  St.  Rep.  590; 
Co.,  131  Cal.  656.  See  ante,  §  681.  Goodin  v.  Cincinnati  &  Whitewa- 
And  see  Doe  v.  Northwestern  Coal  ter  Canal  Co.,  18  Ohio  St.  169,  98 
&  Transportation  Co.,  78  Fed.  62.  Am.  Dec.  95;  United  States  Rolling 

582  Thomas  v.  Brownville,  Ft.  Stock  Co.  v.  Atlantic  &  Great  West- 
Kearney  &  Pae.  R.  Co.,  2  Fed.  877,  ern  R.  Co.,  34  Ohio  St.  450,  32  Am. 
109  U.  S.  522;  New  York  Central  Rep.  380;  Memphis  &  Charleston 
Ins.  Co.  V.  National  Protection  Ins.  R.  Co.  v.  Woods,  88  Ala.  630,  16 
Co.,  14  N.  Y.  85;  Munson  v.  Syra-  Am.  St.  Rep.  81;  O'Conner  Mining 
cus'e  Geneva  &  C.  R.  Co.,  103  N.  &  Mfg.  Co.  v.  Coosa  Furnace  Co., 
Y.  58,  2  Keener's  Cas.  1519;  Barr  95  Ala.  614,  36  Am.  St.  Rep.  251; 
V.  New  York,  Lake  Erie  &  W.  R.  Fitzgerald  v.  Fitzgerald  &  Mallory 
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is  any  fraud  or  breach  of  trust  in  the  transaction  f^^  but  there 
are  many  cases  in  which  such  transactions  have  been  upheld  in 
the  absence  of  fraud  or  unfairness.^^*  Such  transactions  cer- 
tainly are  not  absolutely  void,  but,  at  the  most,  are  voidable  at 
the  option  of  the  corporation  entitled  to  complain.^  ^^ 

§  761.  Dealing^s  between  a  director  or  other  officer  and  the  cor- 
poration when  it  is  represented  by  other  directors  or 
officers. 

(a)  In  general. — There  is  some  conflict  of  opinion  as  to  the 
effect  of  a  contract  or  other  transaction  between  a  director  or 
other  officer  of  a  corporation  and  the  corporation,  when  it  is  rep- 
resented by  other  officers.  If  the  interested  director  takes  part 
in  making  or  authorizing  the  contract  or  other  transaction,  and 
his  vote  is  necessary  to  bind  the  corporation,  all  of  the  courts, 
ho  doubt,  agree  that  the  transaction  is,  at  least,  voidable  by  the 
corporation.  This  rule  has  already  been  considered.®*®  The 
reason  for  this  rule,  however,  does  not  apply  to  the  full  extent 
when  the  interested  director  or  officer  does  not  take  part  at  all 
in  representing  the  corporation  in  the  transaction,  or  where,  al-_ 
though  he  may  take  part,  there  are  enough  votes  by  other  direct- 
ors to  bind  the  corporation,  without  counting  his  vote.  Trans- 
actions under  these  circumstances  are  the  subject  of  this  sec- 
tion. 

Construction    Co.,    44    Neb.    463.  der  v.  Williams,  14  Mo.  App.  13; 

And  see  post,  §  761(b),  and  cases  Manufacturers'    Savings    Bank    v. 

there  cited.  Big  Muddy   Iron   Co.,   97   Mo.  38; 

683  Bill  V.  Western  Union  Tele-  Hill  v.  Gould,  129  Mo.  106;    New 

graph  Co.,  16  Fed.  14;  Hutchinson  Memphis  Gaslight  Company  Cases, 

V.  Sutton  Mf&  Co.,  57  Fed.  998;  and  105  Tenn.  268,  80  Am.  St.  Rep.  880; 

cases  in  the  note  preceding.  City   of   Griffin   v.   Inman,   57   Ga. 

584  Evansville  Public  Hall  Co.  v.  370;   Salina  Nat  Bank  v.  Prescott, 

Bank  of   Commerce,   144   Ind.   34;  60  Kan.  490,  reversing  9  Kan.  App. 

Leathers   v.   Janney,   41   La.   Ann.  886;     Smith    v.     Ferries    &    Cliffl 

1120,  6  L.  R.  A.  661;  Booth  v.  Rob-  House  Ry.  Co.  (Cal.)   51  Pac.  710; 

inson,  55  Md.  419;  Davis  v.  United  St.   Joe  &  Mineral   Farm  Consoli- 

States  Electric  Power  &  Light  Co.,  dated    Mining    Co.    v.    First    Nat. 

77  Md.  35;   Shaw  v.  Davis,  78  Md.  Bank  of  Aspen,  10  Colo.  App.  339. 

308,   23   L.   R.   A.   294;    Michigan  sas^Post,-  §  764,  and  cases  there 

Slate  Co.  V.  Iron  Range  &  Huron  cited. 

Bay  R.  Co.,  101  Mich.  14;  Alexan-  BseAnte,  §  760. 
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(b)  Doctrine  that  the  contract  or  transaction  "is  voidable, 
although  free  from  fraud.— In  view  of  the  fact  that  it  is  the  duty 
of  individual  directors,  and  other  oiScers  intrusted  with  the 
management  of  a  corporation,  to  conduct  its  affairs  to  the  best 
advantage,  and  to  act  solely  in  the  interest  of  the  corporation, 
it  has  been  held  in  some  jurisdictions  that  they  "will  not  be 
permitted  to  assume  a  position  which  will  bring  their  private 
interests  into  competition  or  conflict  with  this  duty.  And  it 
has  been  held,  therefore,  that  a  contract  or  other  transaction 
between  a  corporation  and  one  or  more  of  its  directors  or  other 
managing  ofiicers,  or  a  contract  or  transaction  in  which  they 
are  otherwise  personally  interested,  is  always  voidable  at  the 
option  of  the  corporation,  although  it  may  have  been  free  from 
fraud.  This  doctrine  has  been  applied  where  the  interested 
director,  or  officer  took  part  in  the  transaction  on  behalf  of  the 
corporation,  although  the  corporation  was  also  represented  by 
other  directors  or  officers,  and  his  vote  or  consent  was  not  neces- 
sary; and  it  has  also  been  applied  where  he  took  no  part  on 
behalf  of  the  corporation,  but  was  at  the  time,  by  reason  of  his 
official  position,  under  a  duty  to  look  out  for  the  interests  of 
the  corporation.^^'' 

This  doctrine  was  applied  in  a  'New  York  case  to  a  contract 
between  a  number  of  persons  and  a  railroad  company,  where 
one  of  such  persons  was  also  a  director  of  the  railroad  company, 
and  took  part  in  the  resolution  of  the  directors  making  the  con- 
tract, although  the  nine  other  directors  voted  for  the  resolution. 
"The  law,"  said  the  court,  "permits  no  one  to  act  in  such  incon- 
sistent relations.  It  does  not  stop  to  inquire  whether  the  con- 
tract or  transaction  was  fair  or  unfair.     It  stops  the  inquiry 

587  Aberdeen  Ry.  Co.  v.  Blakle,  1  berland  Coal  &  Iron  Co.,  16  Md. 

Macq.  H.  L.  Cas.  461;  Cumberland  456,  77  Am.  Dec.  311;  Port  v.  Rus- 

Coal  &  Iron  Co.   v.   Sherman,   30  sell,  36  Ind.  60,  10  Am.  Rep.   5; 

Barb.  (N.  Y.)  553;  Hoyle  v.  Platts-  Stewart  v.  Lehigh  Valley  R.  Co., 

burgh  &  Montreal  R.  Co.,  54  N.  Y.  38  N.  J.  Law,  522;.  Pearson  v.  Con- 

314,  13  Am.  Rep.  595;   Munson  v.  cord  R.  Corp.,  62  N.  H.  537,  13  Am. 

Syracuse,  Geneva  &  C.  R.  Co.,  103  St.  Rep.  590.    See,  also.  Porter  v. 

N.   Y.   58,   2   Keener's   Cas.    1519;  Lassen  County  Land  &  Cattle  Co., 

Hofeman  Steam  Coal  Co.  v.  Cum-  127  Cal.  261. 
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"when  the  relation  is  disclosed,  and  sets  aside  the  transaction  or 
refuses  to  enforce  it,  at  the  instance  of  the  party  whom  the 
fiduciary  undertook  to  represent,  without  undertaking  to  deal 
with  the  question  of  abstract  justice  in  the  particular  case.  It 
prevents  frauds  by  making  them  as  far  as  may  be  impossible, 
knowing  that  real  motions  often  elude  the  most  searching  in- 
quiry, and  it  leaves  neither  to  judge  nor  jury  the  right  to  de- 
termine upon  a  consideration  of  its  advantages  or  disadvan- 
tages, whether  a  contract  made  under  such  circumstances  shall 
stand  or  fall.  It  can  make  no  difference  in  the  application  of 
the  rule  in  this  case,  that  Munson's  associates  were  not  them- 
selves disabled  from  contracting  with  the  corporation,  or  that 
Mi(nson  was  only  one  of  ten  directors  who  voted  in  favor  of  the 
contract.  The  contract  on  its  face,  notified  Munson's  associates 
of  his  relation  to  the  corporation,  and  that  the  contract  was 
subject  to  be  defeated  on  that  ground,  and  on  the  other  hand 
a  corporation  in  order  to  defeat  a  contract  entered  into  by  di- 
rectors, in  which  one  or  more  of  them  had  a  private  interest, 
is  not  bound  to  show  that  the  influence  of  the  director  or  direct- 
ors having  the  private  interest,  determined  the  action  of  the 
board.  The  law  cannot  accurately  measure  the  influence  of  a 
trustee  with  his  associates,  nor  will  it  enter  into  the  inquiry, 
in  an  action  by  the  trustee  in  his  private  capacity,  to  enforce 
the  contract  in  the  making  of  which  he  participated.  The 
value  of  the  rule  of  equity,  to  which  we  have  adverted,  lies  to 
a  great  extent  in  its  stubbornness  and  inflexibility.  Its  rigid- 
ity gives  it  one  of  its  chief  uses  as  a  preventive  or  discouraging 
influence,  because  it  Weakens  the  temptation  to  dishonesty  or 
unfair  dealing  on  the  part  of  trustees,  by  vitiating,  without  at- 
tempt at  discrimination,  all  transactions  in  which  they  assume 
the  dual  character  of  principal  and  representative."®*® 

(e)  Doctrine  that  the  contract  or  transaction  is  valid  if  free 
from  fraud. — This  doctrine  is  not  recognized  in  all  jurisdictions, 
nor  in  most  jurisdictions.     On  the  contrary,  most  of  the  courts 

B88  Judge  Andrews,  in  Munson  v.   N.  Y.  58,  2  Keener's  Cas.  1519. 
Syracuse,  Geneva  &  C.  R.  Co.,  103 
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have  held  that  a  director  or  other  ofEcer  of  a  corporation  is  not 
precluded  from  lending  it  money  and  taking  a  mortgage  or 
other  security,  selling  it  property,  or  purchasing  property  from 
it,  or  otherwise  contracting  or  dealing  with  it,  if  for  the  pur- 
pose of  the  transaction  he  does  not  represent  the  corporation  at 
all,  but  it  is  adequately  represented  by  its  other  directors  or 
officers,  and  the  transaction  is  entirely  free  from  fraud.  And 
by  the  weight  of  authority,  a  transaction  between  a  director  or 
other  officer  and  the  corporation,  or  a  transaction  in  which  a 
director  or  other  officer  is  interested,  is  valid,  if  entirely  free 
from  fraud,  even  when  he  has  acted  as  a  member  of  the  board 
in  authorizing  the  same,  if  there  were  enough  of  disinterested 
votes  in  favor  of  the  transaction  to  render  his  vote  unneces- 
sary.^^® 

In  a  leading  case  in  the  supreme  court  of  the  United  States, 


589  England:  In  re  Pyle  Works 
11891]  1  Ch.  173. 

United  States:  Twin-Lick  Oil 
Co.  V.  Marbury,  91  U.  S.  587,  2 
Keener's  Cas.  1510;  McKlttrick  v. 
Arkansas  Central  Ry.  Co.,  152  U. 
S.  473;  Barr  v.  Pittsburgh  Plate- 
Glass  Co.,  6  C.  C.  A.  260,  57  Fed. 
86;  Ryan  v.  Williams,  100  Fed. 
172;  Bradly  v.  Marine  &  River 
Phosphate  Mining  &  Mfg.  Co.,  3 
Hughes,  26,  Fed.  Cas.  No.  1,789,  105 
U.  S.  175. 

Colorado:  St.  Joe  &  Mineral 
Farm  Consolidated  Mining  Co.  v. 
First  Nat.  Bank  of  Aspen,  10  Colo. 
App.  339. 

Connecticut:  Smith  v.  Skeary, 
47  Conn.  47;  Hopson  v.  Aetna  Axle 
&  Spring  Co.,  50  Conn.  597. 

Georgia:  City  of  Griffin  v.  In- 
man,  57  Ga.  370. 

Illinois:  Merrick  v.  Peru  Coal 
Co.,  61  111.  472,  2  Keener's  Cas. 
1507;  Harts  v.  Brown,  77  111.  226; 
Beach  V.  Miller,  130  111.  162,  17 
Am.  St.  Rep.  291;  Roseboom  v. 
Whittaker,  132  111.  81;  Mullanphy 
Savings  Bank  v.  Schott,  135  111. 
655,  25  Am.  St.  Rep.  401;  Louis- 
ville, New  Albany  &  C.  Ry.  Co.  v. 
Carson,  151  111.  444;  Matson  v. 
Alley,  41  111.  App.  72;  Illinois  Steel 


Co.  V.  O'Donnell,  156  111.  624,  47 
Am.  St.  Rep.  245;  Hudlum  v. 
Blakeslee,  70  111.  App.  664. 

Indiana:  Ward  v.  Polk,  70  Ind. 
309;  Hill  v.  Nisbet,  100  Ind.  341; 
First'  Nat.  Bank  of  Crawfordsville 
V.  Dovetail  Body  &  Gear  Co.,  143 
Ind.  534. 

Iowa:  Buell  v.  Buckingham,  16 
Iowa,  284,  85  Am.  Dec.  516;  Hal- 
lam  V.  Indianola  Hotel  Co.,  56 
Iowa,  178;  Garrett  v.  Burlington 
Plow  Co.,  70  Iowa,  697,  59  Am.  Rep. 
461;  Stetson  v.  Northern  Invest- 
ment Co.,  104  Iowa,  393;  Hitt  v. 
Sterling-Goold  Mfg.  Co.,  Ill  Iowa, 
458. 

Kentucky:  Blake  v.  Ray,  62  S. 
W.  531. 

Maryland:  Urner  v.  Sollenberg- 
er,  89  Md.  316. 

Massachusetts:  Parker  v.  Nick- 
erson,  137  Mass.  487;  Holt  v.  Ben- 
nett, 146  Mass.  437;  Saltmarsh  v. 
Spaulding,  147  Mass.  224. 

Michigan :  Ten  Eyck  v.  Pontlac, 
Oxford  &  P.  A.  R.  Co.,  74  Mich. 
226,  16  Am.  St.  Rep.  633. 

Mississippi:  Millsaps  v.  Chap- 
man, 76  Miss.  942,  71  Am.  St.  Rep. 
547. 

Missouri:     Schufeldt    v.    Smith. 
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■where  a  director  had  loaned  money  to  the  corporation,  and 
taken  a  mortgage  as  security,  it  was  said  by  Mr.  Justice  Miller : 
"While  it  is  true  that  the  defendant,  as  a  director  of  the  corpo- 
ration, was  bound  by  all  those  rules  of  conscientious  fairness 
which  courts  of  equity  have  imposed  as  the  guides  for  dealing 
in  such  cases,  it  cannot  be  maintained  that  any  rule  forbids  one 
director  among  several  from  loaning  money  to  the  corporation 
when  the  money  is  needed,  and  the  transaction  is  open,  and 
otherwise  free  from  blame.  No  adjudged  case  has  gone  so  far 
as  this.  Such  a  doctrine,  while  it  would  afford  little  protec- 
tion to  the  corporation  against  actual  fraud  or  oppression,  would 
deprive  it  of  the  aid  of  those  most  interested  in  giving  aid  judi- 
ciously, and  best  qualified  to  judge  of  the  necessity  of  that  aid, 
and  of  the  extent  to  which  it  may  safely  be  given.®®" 

The  effect  of  conveyances,  mortgages,  etc.,  between  a  corpora- 
tion and  its  officers  as  against  creditors  of  the  corporation  is 
considered  in  a  subsequent  chapter.*^^ 

(d)  Fraud  or  unfairness.— All  the  courts  agree  that  the  fact 
that,  when  a  director  or  other  officer  is  dealing  with  a  corpora- 
tion, the  latter  is  represented  by  the  other  directors  or  oificers, 
does  not  leave  such  officer  free  to  deal  vmfairly,  or  to  defraud 
the  corporation.  If  the  transaction  is  not  open,  fair,  and  free 
from  all  suspicion  of  fraud,  the  corporation  is  entitled  to  have 

131  Mo.  280,  52  Am.  St.  Rep.  628;  Tennessee;     New  Memphis  Gas- 
Hill  V.  Gould,  129  Mo.  106.  light    Company   Cases,   105   Tenn. 

Nebraska:  Gorder  v.  Flattsmouth  268,  80  Am.  St.  Rep.  880. 
.Canning  Co.,  36  Neb.  548.  Utah:     Singer  v.  Salt  Lake  Cop- 
New  Jersey:     Stratton  v.  Allen,  per  Mfg.  Co.,  17  Utah,  143,  70  Am. 
16  N.  J.  Bq.  229.  St.  Rep.  773;  Leavitt  v.  Oxford  & 
Ohio:     United     States     Rolling  Geneva  Silver  Mining  Co.,  3  Utah, 
Stock  Co.  V.  Atlantic  &  Great  West-  265. 

em  R.  Co.,  34  Ohio  St.  450,  32  Am.  Washington:      Budd     v.     Walla 

Rep.  380;  Merchants'  Nat.  Bank  of  Walla  Printing  &  Publishing  Co.,  2 

Cincinnati  v.   Pomeroy  Flour  Co.,  Wash.  T.  347;  Roy  &  Co.  v.  Scott, 

41  Ohio  St.  552.  Hartley  &  Co.,  11  Wash.  399. 

Oregon:     Jones  v.  Hale,  32  Or.  Wisconsin:   Wausau  Boom  Co.  v. 

465.  Plumer,  35  Wis.  274;  Pratt  v.  Osh- 

Pennsylvania;      Neal's     Appeal,  kosh  Match  Co.,  89  Wis.  406. 

129  Pa.  St.  64;  Cowan  v.  Pennsyl-  And  see  ante,  §  681. 

vania  Plate  Glass  Co.,  184  Pa.  St.  1.  soo  Twin-Lick  Oil  Co.  v.  Marbury, 

South  Dakota:    Troy  Mining  Co.  91  U.  S.  587,  2  Keener's  Cas.  1510. 

V.  White,  10  S.  D.  475.  bsi  See  post,  chapter  xxv. 
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it  set  aside,  and,  in  determining  whether  there  has  been  fraud 
or  unfair  dealing,  the  court  will  subject  the  transaction  to  the 
most  rigid  scrutiny.^®^ 

The  burden  of  showing  that  the  transaction  was  fair  and  free 
from  fraud  is  upon  the  officer  who  seeks  to  enforce  it.^^^ 

§  762.     Purchase  of  claims  against  the  corporation. 

Directors,  or  other  officers  charged  with  the  management  of 
a  corporation,  may  advance  money  in  payment  of  valid  claims 
against  it,  or  buy  up  claims,  and  enforce  the  same  against  the 
corporation,  or  recover  the  money  from  it  as  paid  to  its  use,  to 
the  extent  of  the  money  actually  paid,  with  legal  interest 
thereon.^®^  But  they  cannot  buy  up  claims  at  a  discount,  and 
enforce  them  against  the  corporation  for  their  full  face  value.^*^ 

602  Twin-Lick  Oil  Co.  v.  Marbury,  controlled  nearly  two-thirds  of  its 
91  U.  S.  587,  2  Keener's  Cas.  1510;  stock,  induced  nonresident  stock- 
Koehler  v.  Black  River  Falls  Iron  holders,  one  of  whom  was  a  direct- 
Co.,  2  Black  (U.  S.)  715;  Thomas  or,  not  to  oppose  a  purchase  by 
V.  Brownville,  Ft.  Kearney  &  Pac.  the  company  from  the  president  of 
R.  Co.,  109  U.  S.  522,  reversing  2  a  mining  claim  for  more  than 
Fed.  877;  Meeker  v.  Winthrop  Iron  double  what  it  cost  him,  and  what 
Co.,  17  Fed.  48;  Hubbard  v.  New  it  was  worth,  by  false  representa- 
York,  N.  E.  &  W.  Investment  Co.,  tions  as  to  its  value  and  cost,  and 
14  Fed.  675;  Hallam  v.  Indianola  by  stating  that  the  purchase  was 
Hotel  Co.,  56  Iowa,  178;  Mish  v.  necessary  to  protect  the  lateral 
Main,  81  Md.  36;  Crescent  City  rights  of  the  company  in  its  mine. 
Brewing  Co.  v.  Flanner,  44  La.  Ann.  and  that,  If  they  did  not  consent, 
22;  Wilkinson  v.  Bauerle,  41  N.  J.  the  purchase  would  be  made  never- 
Eq.  635;  Graves  v.  Mono  Lake  Hy-  theless;  and  the  purchase  was  aft- 
draulic  Mining  Co.,  81  Cal.  303;  erwards  authorized  at  a  directors' 
Woodroof  V.  Howes,  88  Cal.  184;  meeting  attended  by  such  ofBcers, 
Jones  V.  Morrison,  31  Minn.  140;  the  secretary,  and  another  resident 
Charter  Gas  Engine  Co.  v.  Charter,  director,  the  president  not  voting, 
47  111.  App.  36;  Higgins  v.  Lan-  it  was  held  that  the  purchase  was 
Singh,  154  111.  301.  a  fraud  upon  the  corporation,  and 

Where  the  president  of  a  corpo-  should  be  set  aside,  although  the 

ration,  who  has  been  in  the  habit  two  directors  other  than  the  presi- 

of  helping  it  to  make  loans,  and  dent  and  treasurer  were  innocent 

knows   that   it   relies  on   his   ad-  of  actual  fraud.    Gerry  v.  Bismarck 

vice,  sells  it  a  note,  falsely  repre-  Bank,  19  Mont.  191. 

senting  that  the  maker  and  indors-  593  Crescent  City  Brewing  Co.  v. 

ers  are  solvent,  or  concealing  the  Flanner,  44  La.  Ann.  22;  Jones  v. 

fact  that  they  are  insolvent,  the  Morrison,  31  Minn.  140;  Woodroof 

bank  may  rescind  on  the  ground  v.  Howes,  88  Cal.  184;  Wilkinson  v. 

of  fraud.    Hicks  v.  Steel  (Mich.)  Bauerle,  41  N.  J.  Eq.  635;  and  oth- 

85  N.  W.  1121.  er  cases  in  note  592,  supra. 

Where  the  president  and  treas-  594  Merrick  v.  Peru  Coal  Co.,  61 

urer   of  a  mining  company,   who  111.  472,  2  Keener's  Cas.  1507;  Dun- 
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§  763.    Execution,    attachment,    and    foreclosure — Purchase    of 
property  at  execution  or  judicial  sale. 

When  a  corporation  is  indebted  to  a  director  or  other  officer, 
the  latter,  as  against  the  corporation,  has  the  same  right  as  a 
stranger  to  attach  or  levy  an  execution  on  its  property,  and 
have  the  same  sold  to  satisfy  the  debt.®^*  Whether  he  can  thus 
obtain  a  preference  over  other  creditor^  when  the  corporation  is 
insolvent  is  a  different  question,  and  is  considered  in  another 
chapter.^®^ 

The  directors  and  other  managing  officers  of  a  corporation  are 
under  a  duty  to  the  corporation  and  the  other  stockholders  to 
prevent  the  property  of  the  corporation  from  being  sold  under 
execution,  or  for  taxes,  or  on  foreclosure,  etc.,  or,  if  they  can- 
not prevent  the  sale,  to  do  what  they  can  to  have  it  sell  at  the 
highest  possible  price,  and,  if  they  bring  about  such  a  sale, 
not  under  any  right  acquired  by  contract  with  the  corporation, 
but  in  violation  of  their  trust,  and  purchase  the  property  them- 
selves, or  if,  although  the  sale  is  brought  about  by  a  creditor, 
they  purchase  the  same  otherwise  than  in  the  most  perfect  good 
faith,  all  of  the  courts  undoubtedly  agree  that  the  corporation 
is  entitled  to  have  the  sale  set  aside,  or  hold  them  as  trustees, 
or  to  compel  them  to  account  for  profits  made,  or  pay  the  fair 
value  of  the  property.^** 

In  some  jurisdictions  the  courts  have  gone  further  than  this, 
and  have  held  that  the  corporation  has  a  right  to  have  the  sale 
set  aside,  even  when  there  is  no  actual  fraud,  unless  there  are 

comb  V.  New  York,  Housatonic  &  St.  Rep.  427;  Hoffman  v.  Reichert, 

N.  R.  Co.,  84  N.  Y.  190,  2  Keener's  147  111.  274,  37  Am.  St.  Rep.  219. 

Cas.  1516.    And  see  ante,  §  761,  and  597  post,  chapter  xxv. 

note  589.  59s  Covington     &    Lexington    R. 

Co.    V.    Bowler's    Heirs,    9    Bush 

595  Duncomb  v.  New  York,  Hou-  (Ky.)   468;   In  re  Iron  Clay  Brick 

satonic  &  N.  R.  Co.,  84  N.  Y.  190,  Mfg.  Co.,  19  Ont.   (Can.)  113;  Ra- 

2  Keener's  Cas.  1516.    And  see  Mc-  leigh  v.  Pitzpatrick,  43  N.  J.  Eq. 

Donald  v.  Haughton,  70  N.  C.  393.  501;   Hoffman  v.  Reichert,  147  111. 

Compare,  however,  Glenwood  Mfg.  274,   37  Am.   St.   Rep.   219;    J.  W. 

Co.  V.  Syme,  109  Wis.  355.  Butler  Paper  Co.  v.  Robblns,  151 

111.   588;    Hoyle  v.   Plattsburgh  & 

eo6  Rollins  v.   Shaver  Wagon  &  Montreal  R.  Co.,  54  N.  Y.  314,  18 

Carriage  Co.,  80  Iowa,  380,  20  Am.  Am.  Rep.  595. 
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special  circumstances  which  render  the  rule  inapplicable.''®*  By 
the  weight  of  authority,  however,  a  purchase  of  corporate  prop- 
erty by  a  director  or  other  officer  of  the  corporation  at  an  exe- 
cution or  judicial  sale  is  not  voidable  at  the  instance  of  the 
corporation  or  its  stockholders,  if  he  purchased  fairly  and 
openly,  and  if  at  the  time  he  did  not  represent  the  corporation 
in  the  matter,  and  did  not  bring  about  the  sale  in  violation  of 
his  duty  to  the  corporation.  And  this  is  particularly  true  where 
the  purchase  was  necessary  in  order  to  protect  interests  previ- 
ously acquired  by  him  by  a  valid  contract  with  the  corpora- 
tion.eoo 

Ar\Tien  a  director  or  other  officer  has  a  valid  debt  against  the 
corporation,  secured  by  a  mortgage  on  its  property,  he  is  en- 
titled to  foreclose  the  mortgage,  and  may  purchase  at  the  sale.^"^ 


599Hoyle  V.  Plattsburgh  &  Mon- 
treal R.  Co.,  54  N.  Y.  314,  13  Am. 
Kep.  595;  San  Francisco  Water  Co. 
V.  Pattee,  86  Cal.  623;  Harts  v. 
Brown,  77  111.  226;  Hoffman  v. 
Reichert,  147  111.  274,  37  Am.  St. 
Rep.  219;  Allen  v.  Jackson,  122  111. 
567;  Hope  v.  Valley  City  Salt  Co., 
-25  W.  Va.  789;  Jones  v.  Arkansas 
Mechanical  &  Agricultural  Co.,  38 
Ark.  17;  Tobin  Canning  Co.  v.  Fra- 
ser,  81  Tex.  407;  McAllen  v.  Wood- 
cock, 60  Mo.  174;  Raleigh  v.  Fitz- 
patrick,  43  N.  J."  Eq.  501;  In  re 
Iron  Clay  Brick  Mfg.  Co.,  19  Ont. 
(Can.)  113.  See,  also,  Bradbury  v. 
Barnes,  19  Cal.  120. 

That  the  corporation  must  offer 
to  redeem,  see  Harpending  v.  Mun- 
son,  91  N.  Y.  650;  post,  §  765. 

That  the  purchase  cannot  be 
questioned,  in  the  absence  of  fraud 
as  against  them,  by  creditors  and 
other  third  persons,  see  Inglehart 
V.  Thousand  Island  Hotel  Co.,  109 
N.  Y.  454;  Caraher  v.  Royal  Ins. 
Co.,  63  Hun  (N.  Y.)   82. 

A  person  is  not  within  this  rule 
merely  because  he  was  elected  a 
director,  where  it  was  without  his 
knowledge,  and  he  has  not  acted  as 
such.  Rosecrans  Gold  Mining  Co. 
V.  Morey,  111  Cal.  114. 

600  Twin-Lick  Oil  Co.  v.  Marbury, 

Vol.  3.  P.  Cor.  3r. 


91  U.  S.  587,  2  Keener's  Cas.  1510; 
McKittrick  v.  Arkansas  Central  Ry. 
Co.,  152  U.  S.  473;  Credit  Co.  of 
London  v.  Arkansas  Central  R.  Co., 
15  Fed.  46;  Hayden  v.  Official  Ho- 
tel Red-Book  &  Directory  Co.,  42 
Fed.  875;  Watts'  Appeal,  78  Pa.  St. 
370;  Saltmarsh  v.  Spaulding,  147 
Mass.  224;  Lucas  v.  Friant,  ill 
Mich.  426;  New  Memphis  Gaslight 
Co.  Cases,  105  Tenn.  268,  80  Am. 
St.  Rep.  880;  Foster  v.  Belcher's 
Sugar  Refining  Co.,  118  Mo.  238; 
Horbach  v.  Marsh,  37  Neb.  22; 
Schrader  v.  Heinzelman  Bros.,  51 
111.  App.  31;  Millsaps  v.  Chapman, 
76  Miss.  942;  Patterson  v.  Portland 
Smelting  &  Refining  Works,  35  Or. 
96. 

601  Twin-Lick  Oil  Co.  v.  Marbury, 
91  U.  S.  587,  2  Keener's  Cas.  1510; 
Millsaps  V.  Chapman,  76  Miss.  942; 
Jones  V.  Hale,  32  Or.  465;  Salt- 
marsh  V.  Spaulding,  147  Mass.  224; 
Gorder  v.  Plattsmouth  Canning  Co., 
36  Neb.  548;  Foster  v.  Belcher's 
Sugar  Refining  Co.,  118  Mo.  238; 
Preston  v.  Loughran,  58  Hun  (N. 
Y.)  210;  Harpending  v.  Munson, 
91  N.  Y.  650;  Inglehart  v.  Thou- 
sand Island  Hotel  Co.,  109  N.  Y. 
454;  Warfield  v.  Marshall  County 
Canning  Co.,  72  Iowa.  666;  Hopson 
V.    Aetna   Axle   &    Spring   Co.,    50 
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When  directors  of  a  corporation  are  sureties  on  notes  of  the 
corporation  secured  by  a  mortgage  on  its  property,  and  the 
mortgage  is  foreclosed,  they  may  purchase  at  the  sale  for  the 
purpose  of  protecting  themselves.^"^ 

The  effect  as  against  creditors  of  an  officer's  purchase  of  cor- 
porate property  at  an  execution,  foreclosure,  or  other  judicial 
sale  is  considered  in  a  subsequent  chapter.^"^ 

§  764.    Consent  or  ratification  by  stockholders,  and  estoppel  or 
laches. 

In  most  jurisdictions,  as  we  have  seen,^"*  a  contract  or  other 
transaction  between  a  corporation  and  its  directors  or  other 
officers,  the  corporation  being  represented  by  others,®"®  or  a 
contract  or  other  transaction  between  a  corporation  and  a  third 
party,  from  which  a  director  or  other  officer  derives  a  profit, 
or  in  which  he  is  otherwise  personally  interested,  is  merely  void- 
able at  the  option  of  the  corporation,  and  not  absolutely  void.®"* 
It  follows  that  the  transaction,  if  within  the  powers  of  the 
corporation,  may  be  consented  to,  ratified,  or  acquiesced  in  by 
the  stockholders,  or  by  the  board  of  directors,  if  it  could  be 

Conn.  597;  McMurtry  v.  Montgom-  stockholders    to    borrow    money, 

ery  Masonic  Temple  Co.,   86  Ky.  signed  the  corporate  note  for  a  loan 

206.    Compare  Hallam  v.  Indlanola  as   sureties,   and   gave   a   deed   of 

Hotel  Co.,  56  Iowa,  178;   Hope  v.  trust,    which    stipulated    that    It 

Valley  City  Salt  Co.,  25  W.  Va.  789.  should  inure  to  their  benefit  in  case 

The  directors  of  a  corporation,  they  should  be  compelled  to  pay  the- 

who,  with  the  knowledge  and  as-  debt,  it  was  held  that,  even  if  the 

sent  of  the   stockholders,   become  stipulation  was  void,  the  directors 

guarantors  of  a  debt  created  by  had  a  right  to  bid  in  the  property 

the  corporation  for  a  loan  secured  at   the   trustees'    sale,    to    protect 

by  a  mortgage  on   the    corporate  their  interests.    College  Park  Blec- 

property,   and  who  pay  the  debt  trie  Belt  Line  v.  Ide,  15  Tex.  Civ. 

when  due,  and  take  an  assignment  App.  273. 

of  the  mortgage,  may  enforce  the  See,  also,  Patterson  v.  Portland 

mortgage  by  foreclosure  and  sale.  Smelting  &  Refining  Works,  35  Or. 

notwithstanding  the  fact  that  the  86.  ■ 

corporation   is   solvent,   and   able,  eos  post  chapter  xxv 

if  granted    indulgence,   to   finally  «„,  j      '          ^  ^       "             ^ 

^^^  .lt*^L'^v«?,,f  ^rt^'i'nrZiv  seen,  such  transactions  are  held  to 
and  that  the  value  of  the  property   ^      '  j^     g  .     .  „„„       .    g^Q 

is  far  in  excess  of  the  debt.    Ry-  "^  ^°'°'    *®^  ^^^^'  ^  "*"'  ^°^^  "'"■ 

lander  v.  Sheflield,  108  Ga.  111.  °°^  See  ante,  §  761. 

eo2  Where  the  directors  of  a  cor-  «»6  Ante,  §  760,  and  cases  in  the 

poration,  being  authorized  by  the  note  following. 
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authorized  by  them.  If  it  is  consented  to  or  ratified,  with  full 
knowledge  of  the  facts,  it  is  finally  and  absolutely  binding,  and 
neither  the  corporation  nor  individual  stockholders  can  after- 
wards sue  to  set  it  aside,  or  otherwise  attack  its  validity.  And 
since  the  corporation  may  thus  consent  to  the  transaction  and 
render  it  binding,  if  it  acquiesces,  strangers  cannot  object.^"^ 
This  is  true  of  contracts  and  other  transactions  between  two 
corporations  having  directors  or  other  officers  in  common.  They 
are  not  absolutely  void,  but,  at  the  most,  merely  voidable,  and 
may  be  rendered  binding  by  ratification  or  acquiescence  on  the 
part  of  the  stockholders.®"^    Ratification  is  to  be  implied  if  the 

607FOSS  V.  Harbottle,  2  Hare,  Cal.  29;  San  Diego,  Old  Town  & 
461,  1  Smith's  Gas.  267,  2  Keener's  Pac.  Beach  Co.  v.  Pacific  Beach  Co., 
Cas.  1.588,  1  Cum.  Cas.  693;  Twin-  112  Cal.  53;  M'acltey  v.  Burns 
Lick  Oil  Co.  V.  Marhury,  91  U.  S.  (Colo.  App.)  64  Pac.  485. 
587,  2  Keener's  Cas.  \510;  Omaha  oos  Augusta,  Tallahassee  &  G.  R. 
Hotel  Co.  V.  Wade,  97  U.  S.  13;  Co.  v.  Kittel,  2  C.  C.  A.  615,  2  U.  S. 
Illinois  Pneumatic  Gas  Co.  v.  Ber-  App.  409,  52  Fed.  63;  Cos  v.  Bast 
ry,  113  U.  S.  322;  Bafr  v.  Pitts-  &  West  R.  Co.  of  Alabama,  52  Fed. 
hurgh  Plate-Glass  Co.,  6  C.  C.  A.  531;  San  Diego,  Old  Town  &  Pac. 
260,  57  Fed.  86;  Hoyle  v.  Platts-  Beach  Co.  v.  Pacific  Beach  Co.,  112 
burgh  &  Montreal  R.  Co.,  54  N.  Y.  Cal.  53;  Pauly  v.  Pauly,  107  Cal. 
314,  13  Am.  Rep.  595;  Risley  v.  In-  8,  48  Am.  St.  Rep.  98;  City  of  Grif- 
dianapolis,  Bloomington  &  W.  R.  fin  v.  Inman,  57  Ga.  370;  Langan 
Co.,  62  N.  Y.  240;  Barr  v.  New  v.  Francklyn,  29  Abb.  N.  C.  (N. 
York,  Lake 'Erie  &  W.  R.  Co.,  125  Y.)  102;  Wallace  v.  Long  Island  R. 
N.  Y.  263;  Welch  v.  Importers'  &  Co.,  12  Hun  (N.  Y.)  460;  Hart  v. 
Traders'  Nat.  Bank,  122  N.  Y.  177;  Ogdensburg  &  Lake  Champlain  R. 
Strobel  v.  Brownell,  16  Misc.  Rep.  Co.,  89  Hun  (N.  Y.)  316;  Leathers 
(N.  Y.)  657;  Mount  Washington  v.  Janney,  41  La.  Ann.  1120,  6  L. 
Hotel  Co.  V.  Marsh,  63  N.  H.  230;  R.  A.  661;  Booth  v.  Robinson,  55 
Little  Rock  &  Ft.  Smith  Ry.  Co.  v.  Md.  419 ;  Davis  United  States  Blec- 
Page,  35  Ark.  304;  Town  of  Searcy  trie  Power  &  Light  Co.,  77  Md.  35; 
V.  Yarnell,  47  Ark.  269;  Louisville,  Shaw  v.  Davis,  78  Md.  308,  23  L.  R. 
New  Albany  &  C.  Ry.  Co.  v.  Car-  A.  294;  Michigan  Slate  Co.  v.  Iron 
son,  151  111.  444;  Stewart  v.  Lehigh  Range  &  Huron  Bay  R.  Co.,  101 
Valley  R.  Co.,  38  N.  J.  Law,  505;  Mich.  14;  Alexander  v.  Williams, 
Battelle  v.  Northwestern  Cement  &  14  Mo.  App.  13 ;  Manufacturers' 
Concrete  Pavement  Co.,  37  Minn.  Savings  Bank  v.  O'Reilly,  97  Mo. 
89;  Warren  v.  Para  Rubber  Shoe  38;  Hill  v.  Gould,  129  Mo.  106; 
Co.,  166  Mass.  97;  Nye  v.  Storer,  Fitzgerald  v.  Fitzgerald  &  Mallory 
168  Mass.  53;  United  States  Roll-  Construction  Co.,  44  Neb.  463 ;  Rob- 
ing Stock  Co.  V.  Atlantic  &  Great  erts  v.  Washington  Nat.  Bank,  11 
Western  R.  Co.,  34  Ohio  St.  450,  Wash.  550;  Goodin  v.  Cincinnati  & 
32  Am.  Rep.  380;  Stetson  v.  North-  Whitewater  Canal  Co.,  18  Ohio  St. 
ern  Investment  Co.,  104  Iowa,  393;  169,  98  Am.  Dec.  95;  United  States 
O'Conner  Mining  &  Mfg.  Co.  v.  Rolling  Stock  Co.  v.  Atlantic  & 
Coosa  Furnace  Co.,  95  Ala.  614,  36  Great  Western  R.  Co.,  34  Ohio  St. 
Am.  St.  Rep.  251;  Fudickar  v.  East  450.  And  see  ante,  §  760. 
Riverside   Irrigation   District,   109       Compare  Knabe  v.  Ternot,  16  La. 
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corporation  accepts  or  retains  the  benefit  of  the  transaction  (as- 
suming, of  course,  that  it  can  do  otherwise),  with  knowledge  of 
the  facts ;  and  it  may  be  implied  from  acquiescence.®"® 

Ordinarily,  it  is  for  the  corporation — the  stockholders  col- 
lectively— to  ratify  or  disafiirm  the  transaction,  and  individual 
stockholders  cannot  object.®^"  Of  course,  ratification  or  acqui- 
escence by  a  majority  of  the  stockholders  cannot  bind  a  dis- 
senting stockholder  where  the  transaction  is  a  fraud  upon  his 
rights,  or  beyond  the  powers  of  the  corporation,  and  cannot  pre- 
vent the  dissenting  stockholder  from  suing  in  a  proper  case 
to  set  the  transaction  aside,  and  obtain  redress  for  the  benefit 
of  the  corporation,  as  has  been  explained  in  a  former  chap- 
ter.®^ ^  But  where  the  transaction  is  of  such  a  character  that 
it  might  lawfully  have  been  authorized  by  the  majority,  it  may 
lawfully  be  ratified  or  acquiesced  in  by  them,  and  their  ratifi- 
cation or  acquiescence  will  bar  an  action  by  a  dissenting  minor- 
ity to  set  it  aside.®^^ 


Ann.  13;  Greenwood  lee  &  Coal 
Co.  V.  Georgia  Home  Ins.  Co.,  72 
Miss.  46;  Cole  v.  Millerton  Iron 
Co.,  59  Hun   (N.  Y.)   217. 

609  Poster  V.  Bear  Valley  Irriga- 
tion Co.,  65  Fed.  836;  Stetson  v. 
Northern  Investment  Co.,  104  Iowa, 
393;  and  other  cases  in  the  pre- 
ceding note. 

610  Foss  V.  Harbottle,  2  Hare, 
461,  1  Smith's  Cas.  267,  2  Keener's 
Cas.  1588,  1  Cum.  Cas.  693;  Mc- 
Aleer  v.  McMurray,  58  Pa.  St.  126; 
Urner  v.  Sollenberger,  89  Md.  316; 
Nye  V.  Storer,  168  Mass.  53. 

In  an  action  by  a  corporation  or 
its  trustee  on  a  subscription  for 
stock,  it  is  no  dei^ense  that  it  is 
sought  to  collect  the  subscription 
for  the  payment  of  money  due  un- 
der a  voidable  contract  between 
the  company  and  its  directors, 
since  the  right  to  disaffirm  the 
contract  can  only  be  exercised  by 
the  stockholders  collectively.  Ur- 
ner V.  Sollenberger,  89  Md.  316. 

«ii  Atwool  V.  Merryweather,  L. 
R.  5  Bq.  Cas.  464,  note,  1  Smith's 


Cas.  273,  1  Cum.  Cas.  717;  Mason 
V.  Harris,  11  Ch.  Div.  97,  2  Keen- 
er's Cas.  1639;  Peabody  v.  Flint,  6 
Allen  (Mass.)  52,  1  Smith's  Cas. 
263,  1  Cum.  Cas.  795;  Hazard  v. 
Durant,  11  R.  I.  195;  Meeker  v. 
Winthrop  Iron  Co.,  17  Fed.  48; 
Pearson  v.  Concord  R.  Corp.,  62 
N.  H.  537,  13  Am.  St.  Rep.  590; 
Memphis  &  Charleston  R.  Co.  v. 
Woods,  88  Ala.  630,  16  Am.  St.  Rep. 
81;  Chicago  Hansom  Cab  Co.  v. 
Yerkes,  141  111.  320,  33  Am.  St. 
Rep.  315;  Knabe  v.  Ternot,  16  La. 
Ann.  13.    And  see  ante,  §§  540,  541. 

612  Foss  V.  Harbottle,  2  Hare, 
461,  1  Smith's  Cas.  267,  2  Keener's 
Cas.  1588,  1  Cum.  Cas.  693;  Foster 
V.  Bear  Valley  Irrigation  Co.,  65 
Fed.  836;  Urner  v.  Sollenberger, 
89  Md.  316;  Shaw  v.  Davis,  78  Md. 
308;  Nye  v.  Storer,  168  Mass.  53; 
Wallace  v.  Long  Island  R.  Co.,  12 
Hun  (N.  Y.)  460;  Hart  v.  Ogdens- 
burg  &  Lake  Champlain  R.  Co.,  89 
Hun  (N.  Y.)  316.  And  see  ante,  § 
544. 


§  764 


MANAGEMENT  OF  CORPORATIONS. 


2313 


The  board  of  directors  may  ratify  a  transaction  if  they  could 
have  authorized  it,  but  not  otherwise.®^*  When  they  do  under- 
take to  ratify,  a  majority  must  be  disinterested.*^* 

Effect  of  laches. — It  is  also  well  settled  that  the  corporation 
and  the  stockholders  may  and  will  lose  the  right  to  have  the 
contract  or  transaction  set  aside  by  laches  in  exercising  their 
option  to  disaifirm  it.®^^  Whether  the  delay  in  electing  to  set 
the  transaction  aside  constitutes  laches,  so  as  to  bar  the  right 
to  relief,  will  depend  upon  the  circumstances,  and  not  merely 
upon  the  length  of  time  which  has  elapsed.  It  was  said  by 
Mr.  Justice  Miller  in  a  leading  case  in  the  supreme  court  of 
the  United  States,  in  which  a  director  had  purchased  property 
of  a  corporation  at  a  sale  under  a  deed  of  trust:  "The  doc- 
trine is  well  settled  that  the  option  to  avoid  such  a  sale  must 
be  exercised  within  a  reasonable  time.  This  has  never  been 
held  to  be  any  determined  number  of  days  or  years  as  applied 


613  Minor  v.  Mechanics'  Bank  of 
Alexandria,  1  Pet.  (U.  S.)  46; 
Banli;  of  Washington  v.  Harrington, 
2  Pen.  &  W.  (Pa.)  27. 

A  corporation  is  not  estopped  to 
recover  secret  profits  made  by  its 
treasurer  or  secretary  in  corporate 
transactions  by  the  fact  that  the  di- 
rectors knew  of  his  course,  and 
assented  to  it.  Moore  y.  Waco 
Building  Ass'n,  19  Tex.  Civ.  App. 
68. 

Acquiescence  by  the  directors  of 
a  corporation  of  a  fraud  perpetrat- 
ed against  the  corporation  by  one 
of  the  directors  will  not  relieve 
the  latter  from  liability  to  the  cor- 
poration. Williams  v.  Riley,  34  N. 
J.  Bq.  398. 

e"Ante,  §  681. 

A  resolution  of  the  board  of  di- 
rectors or  trustees  of  a  corpora- 
tion, carried  by  the  casting  vote  of 
the  president,  ratifying  an  unau- 
thorized act  of  the  president,  in  a 
matter  in  which  he  was  person- 
ally interested,  is  void.  Chamber- 
lain V.  Pacific  Wool-Growing  Co., 
54  Cal.  103. 

615  Twin-Lick  Oil  Co.  v.  Marbury, 
91  U.  S.  587,  2  Keener's  Cas.  1510; 


Jesup  V.  Illinois  Central  R.  Co.,  43 
Fed.  483;  Squair  v.  Lookout  Moun- 
tain Co.,  42  Fed.  729;  Streight  v. 
Junk,  8  C.  C.  A.  137,  59  Fed.  321; 
Snow  V.  Boston  Blank  Book  Mfg. 
Co.,  158  Mass.  325;  Warren  v.  Para 
Rubber  Shoe  Co.,  166  Mass.  97; 
Dunphy  v.  Traveller  Newspaper 
Ass'n,  146  Mass.  495;  Burgess  v. 
St.  Louis  County  R.  Co.,  99  Mo. 
496;  Stetson  v.  Northern  Invest- 
ment Co.,  104  Iowa,  393;  Horbach 
V.  Marsh,  37  Neb.  22 ;  United  States 
Rolling  Stock  Co.  v.  Atlantic  & 
Great  Western  R.  Co.,  34  Ohio  St. 
450,  32  Am.  Rep.  380;  O'Conner 
Mining  &  Mfg.  Co.  v.  Coosa  Fur- 
nace Co.,  95  Ala.  614,  36  Am.  St. 
Rep.  251;  Higgins  v.  Lansingh, 
154  111.  301;  Osborne's  Adm'x  v. 
Monks,  14  Ky.  Law  Rep.  606;  Kee- 
ney  v.  Converse,  99  Mich.  316;  Cul- 
len  V.  Coal  Creek  Mining  &  Mfg. 
Co.  (Tenn.  Ch.  App.)  42  S.  W. 
693;  Hancock  v.  Holbrook,  40  La. 
Ann.  53;  Raymond  v.  Palmer,  41 
La.  Ann.  425. 

Compare  Fitzgerald  v.  Fitzgerald 
&  Mallory  Construction  Co.,  41 
Neb.  374;  Davis  v.  Gemmell,  70  Md. 
356. 
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to  every  ease,  like  the  statute  of  limitations,  but  must  be  de- 
cided in  each  case  iipon  all  the  elements  of  it  which  affect  that 
question.  These  are  generally  the  presence  or  absence  of  the 
parties  at  the  place  of  the  transaction,  their  knowledge  or  igno- 
rance of  the  sale  and  of  the  facts  which  render  it  voidable,  the 
permanent  or  fluctuating  character  of  the  subject-matter  of  the 
transaction  as  affecting  its  value,  and  the  actual  rise  or  fall  of 
the  property  in  value  during  the  period  within  which  this  op- 
tion might  have  been  exercised."®^®  Laches  may  bar  the  right 
of  a  corporation  or  its  stockholders  to  maintain  a  suit  to  compel 
directors  to  account  for  secret  profits.®^'' 

Estoppel  and  laches  of  individual  stockholders. — Individual 
stockholders  may  be  estopped  to  attack  a  contract  or  other  trans- 
action on  behalf  of  the  corporation  on  the  ground  that  directors 
or  other  officers  were  personally  interested.  If  they  partici- 
pated or  consented,  or  if  they  have  ratified  the  transaction  with 
knowledge  of  the  facts,  they  are  clearly  estopped. ^^®  Stock- 
holders will  not  be  heard  to  complain  of  their  own  acts  as  di- 
rectors.*^® The  right  of  individual  stockholders  to  complain 
may  also  be  barred  by  laches.*^" 

616  Twin-Lick  Oil  Co.  v.  Marbury,  topped  to  question  the  validity  of 

91  TJ.  S.  587,  2  Keener's  Cas.  1510.  the   contract  with   the   others   be- 

Delay  will  not  amount  to  a  rati-  cause  made  with  a  corporation  by 

fication,  or  estop  the  corporation,  Its     officers.     Clark    v.     Pittsburg 

unless  it  was  unreasonable  under  Natural  Gas  Co.,  184  Pa.  St.  188. 

all  the  circumstances.     Mallory  v.  eio  Ten  Eyck  v.  Pontiac,  Oxford 

Mallory  Wheeler  Co.,  61  Conn.  131.  &  P.  A.  R.  Co.,  74  Mich.  226,  16  Am. 

Laches  are  not  imputable  to  the  St.  Rep.  633. 

corporation  if  it  did  not  know  of  620  Dunphy  v.  Traveller  Newspa- 

the  fraud.    Morgan  v.  King  (Colo.)  per  Ass'n,  146  Mass.  495;  Snow  v. 

63  Pac.  416.  Boston  Blank  Book  Mfg.  Co.,  158 

ei'Keeney  v.  Converse,  99  Mich.  Mass.  325;  Warren  v.  Para  Rubber 

316;  Warren  v.  Para  Rubber  Shoe  Shoe  Co.,  166  MaSs.  97;  Keeney  v. 

Co.,  166  Mass.  97;    CuUen  v.  Coal  Converse,   99   Mich.   316;    Jesup  v. 

Creek  Mining  &  Mfg.   Co.    (Tenn.  Illinois    Central     R.    Co.,    43    Fed. 

Ch.  App.)  42  S.  W.  693.  483;    Squair  v.  Lookout  Mountain 

618  Ten  Eyck  v.  Pontiac,  Oxford  Co.,  42  Fed.  729 ;  Streight  v.  Junk, 

&  P.  A.  R.   Co.,   74  Mich.   226,  16  8  C.  C.  A.  137,  59  Fed.  321;  Cullen 

Am.  St.  Rep.  633.     See  ante,  §  553.  v.  Coal  Creek  Mining  &  Mfg.  Co. 

Stockholders  who  are  parties  to  (Tenn.   Ch.   App.)    42   S.  W.   693; 

whatever    agreement   other    stock-  Horbach  v.  Marsh,  37  Neb.  22 ;  Hig- 

holders  and  officers  have  with  the  gins  v.  Lansingh,  154  111.  301;  Os- 

corporation,    and    secure     a     like  borne's   Adm'x   v.   Monks,   14   Ky. 

agreement  for  themselves,  are  es-  Law   Rep.    606;     Hancock   v.   Hoi- 
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Statute  of  limitations.— By  the  weight  of  authority,  the  statute 
of  limitations  applies  to  an  action  at  law  or  suit  in  equity  by 
a  corporation  or  a  stockholder  to  recover  secret  profits  made 
by  officers  in  transactions  on  behalf  of  the  company,  or  to  set 
aside  a  transaction  because  of  their  personal  interest  or  f raud.^^' 
But  the  statute  does  not  begin  to  run  until  the  corporation  has 
notice  of  the  facts,  or  is  chargeable  with  notice.®^^ 

§  765.     Eeturn  of  consideration — liability  for  benefits  received. 

As  a  general  rule,  if  a  corporation  repudiates  or  sues  to  set 
aside  a  contract,  conveyance,  or  other  transaction  between  it  and 
its  directors  or  other  officers,  alone  or  with  others,  it  is  bound 
to  return  the  consideration,  if  any,  which  it  has  received,  if  it 
can  do  so,  just  as  in  any  other  case  of  rescission.  If  it  cannot 
return  the  consideration,  whether  it  was  in  money,  labor,  or 
services,  and  the  contract  is  repudiated,  it  will,  at  the  least,  be 
liable  to  the  extent  of  the  money  or  other  benefit  which  it  has 
actually  received  and  enjoyed.®^^ 

brook,  40  La.  Ann.  53;  and  other  Mutual   Ins.   Co.   v.   Pike,   32   La. 

cases  In  note  615,  supra.    And  see  Ann.  483. 

ante,  §  553.  See  ante,  §  755(f). 

A  stockholder  is  not  chargeable  022  Metropolitan  Bank  v.  Heiron, 
with  laches  unless  he  knew  or  5  Exch.  Div.  319;  In  re  Fitzroy  Bes- 
ought to  have  known  of  the  fraud,  semer  Steel,  etc.,  Co.,  50  Law  T.  (N. 
Morgan  v.  King  (Colo.)  63  Pac.  S.)  144;  Benf  v.  Priest,  86  Mo.  475; 
416.                                                ,  Coxe  V.  Huntsville  Gas  Light  Co., 

621  Metropolitan  Bank  v.  Heiron,  106  Ala.  373. 
5  Exch.  Div.  319;  Covington  &  623  Thomas  v.  Brownville,  Ft. 
Lexington  R.  Co.  v.  Bowler's  Kearney  &  Pac.  R.  Co.,  109  U.  S. 
Heirs,  9  Bush  (Ky.)  468;  Landis  522,  reversing  2  Fed.  877  (where 
V.  Saxton,  105  Mo.  486;  Watts'  Ap-  a  railroad  company,  which  had  re- 
peal, 78  Pa.  St.  370;  Wallace  v.  ceived  the  benefit  of  work  under  a 
Lincoln  Savings  Bank,  89  Tenn.  construction  contract  with  a  com- 
630,  24  Am.  St.  Rep.  625;  Dann-  pany  in  which  some  of  its  direct- 
meyer  v.  Coleman,  11  Fed.  97;  ors  were  interested,  was  liable  on 
Brinckerhoff  v.  Bostwick,  99  N.  Y.  bonds  issued  to  the  construction 
185;  Pierson  v.  Morgan,  20  Abb.  company  to  the  extent  of  such  ben- 
N.  C.  (N.  Y.)  428;  Mason  v.  Henry,  eiit) ;  Duncom.b  v.  New  York,  Hou- 
83  Hun,  546,  152  N.  Y.  529.  satonic  &  N.  R.  Co.,  84  N.  Y.  190, 

Compare,     however,     Twin-Lick  2    Keener's    Cas.    1516;    Pauly    v. 

OU  Co.  V.  Marbury,  91  U.  S.  587,  2  Pauly,  107  Cal.  8,  48  Am.  St.  Rep. 

Keener's  Cas.  1510;  Ellis  v.  Ward,  98. 

137  111.  509,  2  Keener's  Cas.  1501;  But   where   the   president   of   a 

Williams  v.  McKay,  40  N.  J.  Eq.  corporation,   by   fraud,   effected   a 

189,   53   Am.   Rep.   775;    Southern  sale  of  property  by  him  to  the  cor- 
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If  a  director  or  other  officer  of  a  corporation  purchases  its 
property  at  an  execution  or  foreclosure  sale,  under  circumstan- 
ces entitling  it  to  have  the  sale  set  aside,  as  explained  in  a  former 
section,®^*  it  must  at  least  offer  to  redeem.*^® 

§  766.     Statutory  prohibitions. 

In  many  jurisdictions  there  are  statutes  expressly  prohibit- 
ing the  directors  or  other  managing  officers  of  particular  corpo- 
rations, as  savings  banks,  banks  generally,  insurance  compa- 
nies, etc.,  from  borrowing  any  of  the  funds  or  deposits  of  the 
corporation,  directly  or  indirectly,  and  imposing  a  penalty  for 
violation  of  the  statute,  or  making  its  violation  a  misdemeanor. 

A  statute  prohibiting  a  director  of  a  corporation  from  bor- 
rowing any  of  its  deposits  or  funds  is  intended  for  the  protec- 
tion of  the  stockholders  and  depositors  or  creditors,  and  does  not 
preclude  the  corporation  from  suing  a  director  to  recover  money 
loaned  to  him  in  violation  of  the  statute,  or  from  enforcing 
securities  taken  by  it  in  the  transaction.^*® 

poration  at  an  excessive  price,  it  626  Bowditch    v.    New    England 

was    held   that   he   could   not   de-  Mutual   Life    Ins.    Co.,   141   Mass. 

mand   that   the   corporation   place  292,   55   Am.   Rep.   474;    Lester   v. 

him  in  statu  quo  before  it  should  Howard  Bank,  33  Md.  558,  3  Am. 

be   granted   relief.     Gerry   v.   Bis-  Rep.    211;    Savings   Bank   of   San 

marck  Bank,  19  Mont.  191.  Diego   County   v.   Burns,   104   Cal. 

no^  A„i„   e  rrao  473;    Brittan  v.   Oakland  Bank  of 

624  Ante,  §  763.  Savings,  124  Cal.  282,  71  Am.  St. 

625  Harpending  v.  Munson,  91  N.  Rep.  58.  And  see  ante,  §  225,  (d), 
Y.  650.  (e). 
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CHAPTER  XXV. 

RIGHTS  AND  REMEDIES  OF  CREDITORS  OF  CORPORATIONS. 

I.    The  Relation  of  Ceeditoks — Assets  as  a  Trust  Fund. 
§  767.     In  general. 

768.    Assets  of  a  corporation  are  not  a  trust  fund  for  creditors   in 
any  proper  sense. 

11.    Rights  and  Remedies  op  Ckeditors  Against  the  Cokporation. 
§  769.     In  general. 

770.  Actions  at  law  against  corporations. 

771.  Remedies  in  equity. 

772.  Execution,  attachment,  garnishment,  and  supplementary  pro- 

ceedings. 

773.  Property  subject  to  execution  or  attachment. 

774.  Right  of  creditors  to  bring  suit  in  reference  to  the  manage- 

ment of  the  corporation. 

775.  Creditors'  suits  in  equity  and  under  statutory  provisions. 

776.  Suits  to  wind  up  and  dissolve  a  corporation. 

777.  Fraudulent  conveyances,  etc.,  by  corporations. 

778.  Withdrawal  of  assets  by  stockholders. 

779.  Assignments  for  the  benefit  of  creditors. 

780.  The  right  of  corporations  to  prefer  creditors,  and  of  creditors 

to  obtain  preferences,  in  the  absence  of  any  statutory  pro- 
hibition. 

781.  Statutory  provisions  affecting  the  validity  of  preferences. 

782.  Right  of  set-off  by  debtors  of  insolvent  corporations. 

783.  Rights  and  remedies  of  creditors  on  dissolution  of  the  corpo- 

ration. 

784.  Rights  and  remedies  of  creditors  on  reorganization  or  consoli- 

dation. 

785.  Appointment  of  receivers. 

III.    Officers  and  Stockholders  as  Creditors,  Etc. 

§  786.  In  general. 

787.  OflScers  as  creditors. 

788.  Stockholders  as  creditors. 

789.  Preferred  stockholders  as  creditors. 
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790.    Statutory  prohibitions  against  preferences  to  officers  or  stocJc- 
holders. 

IV.  Liability  of  Stockholders  on  Account  of  Unpaid  Subscriptions, 

AND  Remedies. 

I  791.     In  general. 

792.  Stockholders  are  liable  for  the  balance  due  on  their  stock  for 

the  benefit  of  creditors. 

793.  Liability  on  account  of  watered  or  fictitiously  paid  up  stock. 

794.  Defenses  available  to  stockholders. 

795.  Estoppel  of  stockholders  as  against  creditors. 

796.  Extent  of  liability,  and  contribution  among  stockholders. 

797.  Who  are  liable  to  creditors  for  unpaid  subscriptions. 

798.  Remedies  of  creditors  against  stockholders  upon  unpaid  sub- 

scriptions. 

799.  Remedies  in  case  of  receivership,  bankruptcy,  or  insolvency 

proceedings,  and  assignments  for  the  benefit  of  creditors. 

800.  Conclusiveness  of  judgment  against  the  corporation  as  against 

stockholders. 

801.  Set-off  of  debts  due  to  stockholders. 

802.  Application  of  the  statute  of  limitations. 

V.  Personal  Liability  of  Stockholders  for  Debts  of  the  Corpoba- 

tion,  and  Remedies. 

§  803.    In  general. 

804.  Personal  liability  of  stockholders  in  the  absence  of  charter, 

statutory,  or  constitutional  provisions. 

805.  Charter,  statutory,  or  constitutional  provisions  imposing  lia- 

bility upon  stockholders. 

806.  Extent  of  liability  under  particular  charter,  statutory,  or  con- 

stitutional provisions. 

807.  What  corporations  are  within  statutory  or  constitutional  pro- 

visions. 

808.  Liabilities  to  which  the  statutory  or  constitutional  provisions 

apply. 

809.  Whether  the  individual  liability  of  stockholders  is  contractual 

or  penal. 

810.  Whether  it  is  that  of  sureties  or  guarantors. 

811.  Whether  it  is  that  of  partners. 

812.  Whether  it  is  joint,  or  several,  or  joint  and  several. 

813.  Whether  the  liability  of  stockholders  survives  their  death. 

814.  Primary  or  secondary  liability — Necessity  to  exhaust  reme- 

dies   against  the   corporation  —  Demand   upon   or   action 
against  the  corporation. 

815.  Dissolution,  failure,  insolvency,  etc.,  as  a  condition  precedent 

to  liability  of  stockholders. 
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816.  Persons  liable  as  stockholders  under  charter,  statutory,  or 

constitutional  provisions. 

817.  Effect  of  transfers  of  stock  on  individual  liability  for  corpo- 

rate debts. 

818.  Estoppel  of  stockholders  and  others  as  against  creditors. 

819.  Books  of  the  corporation  as  evidence. 

820.  Who  may  enforce  individual  liability  of  stockholders. 

821.  Mode  of  enforcing  individual  liability  of  stockholders. 

822.  Parties  to  suits  to  enforce  liability. 

823.  Priority  as  between  creditors. 

824.  Whether  judgment  against  corporation  is  conclusive  against 

stockholders. 

825.  Extraterritorial   effect  of   statutory  or   constitutional   provi- 

sions— Enforcing  liability  in  other  jurisdictions. 

826.  Discharge  of  stockholders — Waiver,  release,  and  payment. 

827.  Set-off  of  debts  due  to  stockholders,  or  indebtedness  as  a  de- 

fense. 

828.  Application  of  the  statute  of  limitations. 

829.  Assessment  or  claim  against  insolvent  stockholder  not  en- 

titled to  any  preference. 

830.  Right  of  stockholders  to  contribution — Subrogation. 

VI.     Rights  and  Remedies  of  Cbeditoks  Against  Dieectors  and  Othee 
Officers. 
I  831.     In  general. 

832.  Liability  of  officers  in  the  absence  of  a  statute. 

833.  Liability  under  express  statutory  provisions. 

I.    The  Relation  of  Ckeditoks — Assets  as  a  Trust  Fund. 

§  767.  In  general. — According  to  the  great  weight  of  author- 
ity, the  relation  between  a  corporation  and  its  creditors  is  simply 
that  of  debtor  and  creditor.  A  corporation,  although  insolvent, 
holds  its  property  as  an  insolvent  natural  person  does,  and  its  as- 
sets are  not  a  trust  fund  for  the  benefit  of  creditors  in  any  proper 
sense.  If  they  can  be  said  to  be  a  trust  fund  in  any  sense,  it  is 
only  in  the  sense  that  they  cannot  be  distributed  among  or  with- 
drawn by  the  stockholders,  or  conveyed  or  given  away  without 
consideration,  leaving  creditors  unpaid,  and  in  the  sense  that,  when 
the  corporation  has  been  dissolved  or  gone  into  the  hands  of  a  re- 
ceiver, its  assets  will  be  distributed,  subject  to  valid  liens  thereon, 
for  the  equal  benefit  of  all  the  creditors. 

It  has  repeatedly  been  said  that  the  capital  stock  of  a  corpo- 
ration, or  the  assets  of  an  insolvent  corporation  representing  its 
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capital  stock,  is  a  trust  fund  for  the  benefit  of  its  creditors,  so 
that  stockholders  may  be  compelled  in  equity,  at  the  suit  of 
creditors,  to  pay  in  the  full  amount  of  their  stock,  so  that  cred- 
itors, under  the  doctrine  in  relation  to  trust  funds  generally, 
may  follow  and  subject  to  the  payment  of  their  claims  assets 
wrongfully  distributed  among  or  withdrawn  by  the  stockhold- 
ers, or  paid  or  conveyed  to  third  persons  without  consideration, 
and  so  that,  when  the  corporation  becomes  insolvent,  particular 
creditors  cannot  be  given  or  obtain  any  preference,  by  way  of 
payment  or  security,  over  other  creditors.-'     As  we  shall  see, 

1  United  States:     Wood  v.  Dum-  Massachusetts:     Vose   v.    Grant, 

mer,  3  Mason,  308,  Fed  Cas.  No.  15  Mass.  505;   Spear  v.  Grant,  16 

17,944,  2  Keener's  Cas.  1858,  1  Cum.  Mass.  9. 

Cas.  805;  Sawyer  v.  Hoag,  17  Wall.  Mississippi:     Nevitt  v.  Bank  of 

610,  2  Smith's  Cas.  812,  2  Keener's  Port  Gibson,  6   Smedes  &  M.  513; 

Cas.  1873,  1  Cum.  Cas.  818;  Curran  Payne  v.  Bullard,  23  Miss.  88,  55 

V.  State  of  Arkansas,  15  How.  304,  Am.  Dec.  74. 

2  Keener's  Cas.  1695,  1  Cum.  Cas.  Nebraska:     State  v.  Commercial 

1014;  Sanger  v.  Upton,  91  U.  S.  56;  state  Bank,  28  Neb.  677,  2  Smith's 

Hatch  V.   Dana,   101   U.    S.   205,   2  cas.  616. 

Keener's   Cas.   1880,   1   Cum.   Cas.  New  Jersey:     Wetherbee  v.  Ba- 

832;    Camden  v.  Stuart,  144  U.  S.  jjgp_  35  n_  j,  gq,  501. 

104-  „     J    .  ^,  m  r.  New   York:     Slee   v.   Bloom,   19 

Alabama:     Goodwin  v   McGehee    j^j^^g  455  ^q  ^^^  pg^.  273;  Brigga 

^^  ^llJB'.^^^l''  ""-no^^^^^®'  ^^  V.  Penniman,  8  Cow.  387,  18  Am. 
Ala  159,  60  Am  Rep  92;  Corey  v.  Dec.  454;  Mann  v.  Pentz,  3  N.  Y. 
Wadsworth,  99  A  a.  68,  42  Ani.  St.  4^5  gartlett  v.  Drew,  57  N.  Y.  587; 
Rep.  29  (partially  overruled  m  Hastings  v.  Drew,  76  N.  Y.  9;  Cole 
G'Bear  Jewelry  Co.  y.  Volfer  106  ^  Millerton  Iron  Co.,  133  N.  Y. 
Ala.  205  54  Am.  St  Rep.  31,  2  ^64,  28  Am.  St.  Rep.  615. 
gmith's  Cas.  822,  2  Keener  s  Cas.       ^^^^  Carolina:    Marshall  Foun- 

X.^'      f     +.     Tj     1     „    D-^==    cs   dry  Co.  V.   Killian,   99  N.   C.   501, 
Connecticut:     Buck   v.   Ross,   68    „  ^        q^.    „        ron 
Conn.  29,  57  Am.  St.  Rep.  60;  Cran-   "  ;*™-  »^-  «ep.  i>6y 

dan  V.  Lincoln,  52  Conn.  73,  52  „0^'°=  ^^T^l  JJf'lf ""a  ^  ^^^ 
.        r>        cen  Bank,  46  Ohio  St.  493,  15  Am.  St. 

Geor^a:     Hightower    v.    Thorn-  ««»•  644,  2  Smith's  Cas.  1005. 

ton,  8  Ga.  486,  52  Am.  Dec.  412.  Pennsylvania:    Montgomery  Web 

Illinois:     Clapp  v.  Peterson,  104  Co.  v.  Dienelt,  133  Pa.  St.  585,  19 

111.  26,  2  Smith's  Cas.  986,  1  Cum.  Am.  St.  Rep.  663. 

Cas.    380;    Singer    v.    Hutchinson,  South  Dakota:     Adams  &  West- 

183  111.  606,  75  Am.  St.  Rep.  133;  lake   Co.   v.   Deyette,   5   S.  D.   418, 

Beach   v.    Miller,    130    111.   162,    17  49  Am.  St.  Rep.  887;   Id.,  8  S.  D. 

Am.  St.  Rep.  291;  Commercial  Nat.  119,  59  Am.  St.  Rep.  751,  2  Smith's 

Bank    v.    Burch,    141    111.    519,    33  Cas.  995,  Kellam,  J.,  dissenting. 

Am.  St.  Rep.  331.  Tennessee:      Ohio     Life    Insur- 

Indiana:     Coffin  v.  Ransdell,  110  ance  &  Trust  Co.  v.  Merchants'  In- 

Ind.   417.  surance  &  Trust  Co.,  11  Humph.  1, 

Maine:     In    re    Brockway    Mfg.  53    Am.    Dec.    742;    Vance   v.    Mc- 

Co.,  89  Me.  121,  56  Am.  St.  Rep.  Nabb  Coal  &  Coke  Co.,  92  Tenn. 

401.  47;  Memphis  Barrel  &  Heading  Co. 
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however,  while  some  of  these  conclusions  are  sound  law,  based 
upon  the  ground  of  fraud,  the  doctrine  that  the  assets  of  a  cor- 
poration, even  when  it  is  insolvent,  constitute  a  trust  fund  for 
creditors,  in  any  true  or  proper  sense,  cannot  be  sustained,  and 
is  opposed  to  the  very  decided  Aveight  of  authority. 

This  doctrine,  called  the  "trust-fund  doctrine,"  was  definitely 
announced  for  the  first  time  by  Mr.  Justice  Story  in  Wood  v. 
Dummer,^  in  1824.  A  banking  corporation  had  distributed  the 
greater  part  of  its  capital  among  its  stockholders  as  dividends, 
leaving  little  or  nothing  for  the  payment  of  holders  of  its  bills 
and  other  creditors,  and  the  latter  brought  suit  in  equity  to  hold 
the  stockholders  liable.  Here  was  a  clear  case  of  fraud  in  dis- 
tributing the  assets  of  the  bank  among  its  stockholders,  and 
thereby  rendering  the  bank  insolvent,  and  leaving  its  creditors 
unpaid,  and  the  decree  which  was  rendered  against  the  stock- 
holders might  well  have  been  based  upon  this  ground  alone, 
without  going  further.  Mr.  Justice  Story,  however,  went  fur- 
ther, and  announced  the  trust-fund  doctrine  as  follows :  "It 
appears  to  me,"  he  said,  "very  clear  upon  general  principles, 
as  well  as  the  legislative  intention,  that  the  capital  stock  of 
banks  is  to  be  deemed  a  pledge  or  trust  fund  for  the  payment 
of  the  debts  contracted  by  the  bank.  The  public,  as  well  as  the 
legislature,  have  always  supposed  this  to  be  a  fund  appropriated 
for  such  purpose.  The  individual  stockholders  are  not  liable 
for  the  debts  of  the  bank  in  their  private  capacities.  The  char- 
ter relieves  them  from  personal  responsibility,  and  substitutes 
the  capital  stock  in  its  stead.  Credit  is  universally  given  to  this 
fund  by  the  public,  as  the  only  means  of  repayment.  During 
the  existence  of  the  corporation  it  is  the  sole  property  of  the 
corporation,  and  can  be  applied  only  according  to  its  charter, 

V.  Ward,  99  Tenn.  172,  63  Am.  St.  ron    Lumber    Co.,    4    Wash.    600; 

Rep.  825.  Conover  v.  Hull,  10  Wash.  673,  45 

Texas:       Lyons-Thomas      Hard-  Am.  St.  Rep.  810;  Cook  v.  Moody, 

ware  Co.  v.  Perry  Stove  Mfg.  Co.,  18    Wash.    114,    63    Am.    St.    Rep. 

86  Tex.  143.  872. 

Utah:     Crofoot  v.   Thatcher,   19  23    Mason,    308,    Fed.    Cas.    No. 

Utah,  212,  75  Am.  St.  Rep.  725.  17,944,    2    Keener's    Cas.    1858,    1 

Washington:     Thompson  v.  Hu-  Cum.  Cas.  805. 
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that  is,  as  a  fund  for  payment  of  its  debts,  upon  the  security 
of  which  it  may  discount  and  circulate  notes.  Why,  otherwise, 
is  any  capital  stock  required  by  our  charters  ?  If  the  stock  may, 
the  next  day  after  it  is  paid  in,  be  withdrawn  by  the  stock- 
holders without  payment  of  the  debts  of  the  corporation,  why 
is  its  amount  so  studiously  provided  for,  and  its  payment  by 
the  stockholders  so  diligently  required?  To  me  this  point  ap- 
pears so  plain  upon  principles  of  law,  as  well  as  common  sense,: 
that  I  cannot  be  brought  into  any  doubt,  that  the  charters  of 
our  banks  make  the  capital  stock  a  trust  fund  for  the  payment 
of  all  the  debts  of  the  corporation.  The  bill  holders  and  .other 
creditors  have  the  first  claims  upon  it,  and  the  stockholders  have 
no  rights,  until  all  the  other  creditors  are  satisfied.  They  have 
the  full  benefit  of  all  the  profits  made  by  the  establishment,  and 
cannot  take  any  portion  of  the  fund,  until  all  the  other  claims 
on  it  are  extinguished.  Their  rights  are  not  to  the  capital  stock, 
but  to  the  residuum  after  all  demands  on  it  are  paid.  *  *  * 
If  I  am  right  in  this  position,  the  principal  difficulty  in  the 
cause  is  overcome.  If  the  capital  stock  is  a  trust  fund,  then  it 
may  be  followed  by  the  creditors  into  the  hands  of  any  persons, 
having  notice  of  the  trust  attaching  to  it.  As  to  the  stockhold- 
ers themselves,  there  can  be  no  pretense  to  say,  that,  both  in 
law  and  fact,  they  are  not  affected  with  the  most  ample  notice. 
The  doctrine  of  following  trust  funds  into  the  hands  of  any  per- 
sons, who  are  not  innocent  purchasers,  or  do  not  otherwise  pos- 
sess superior  equities,  has  been  long  established."* 

In  the  case  just  referred  to  it  will  be  noticed  that  the  corpo- 
ration, while  it  was  indebted,  distributed  funds  representing  its 
capital  stock  among  the  stockholders,  without  any  considera- 
tion, leaving  its  creditors  unpaid.  The  decision,  therefore, 
might  well  have  been  based,  not  upon  the  ground  that  the  cap- 
ital stock,  or  the  money  or  property  representing  the  same,  was 
in  any  sense  a  trust  fund  for  the  benefit  of  creditors,  but  upon 
the  ground  that  the  distribution  of  the  assets  among  the  stock- 

.3  Wood  V.  Dummer,  3  Mason,  308,  Cas.  1858,  1  Cum.  Cas.  805. 
Fed.   Cas.   No.   17,944,   2   Keener's 
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holders  was  a  fraud  upon  creditors;  and  this  is  true  of  many 
other  cases  in  which  the  trust-fund  doctrine  has  been  announced. 

The  doctrine  has  also  been  relied  upon  as  ground  for  holding 
that  creditors  who  have  dealt  with  a  corporation,  presumably 
on  the  faith  of  its  capital  stock,  may  compel  stockholders  to  pay 
in  the  full  amount  of  their  stock,  if  necessary  for  the  payment 
of  debts,  and  that  the  stockholders  cannot  escape  such  liability 
by  setting  up  an  agreement  with  the  corporation  by  which  they 
were  not  to  be  required  to  pay  in  full  for  the  stock,*  or  a 
release  by  the  corporation  from  liability.®  These  cases  cer- 
tainly do  not  require  that  the  capital  stock  of  a  corporation  shall 
be  held  to  be  a  trust  fund,  for  they  may  be  sustained  on  the 
ground  of  fraud.  For  a  corporation  to  issue  its  stock  as  full 
paid,  and  hold  it  out  to  the  world  as  such,  thus  representing 
that  it  has  received  or  will  receive  the  full  amount,  is  a  fraud 
upon  persons  who  deal  with  it  upon  the  faith  of  such  repre- 
sentation, and  stockholders  who  participate  in  such  representa- 
tion may  be  compelled  to  make  it  good.®  So,  also,  for  a  cor- 
poration to  release  a  stockholder  from  liability  on  his  subscrip- 
tion without  consideration  is  a  fraud  upon  existing  creditors, 
because  it  is  in  effect  the  giving  away  of  an  asset  of  the  cor- 
poration, and  it  is  a  fraud  upon  subsequent  creditors  who  deal 
with  the  corporation  in  ignorance  of  the  release,  and  presum- 
ably in  reliance  upon  the  liability  of  the  stockholders  to  pay 
their  subscriptions. '^ 

The  same  is  true  of  cases  in  which  the  trust-fund  doctrine 
has  been  referred  to  as  ground  for  holding  that  a  corporation 
cannot,  as  against  creditors,  transfer  its  property  without  con- 
sideration to  a  natural  person  or  another  corporation,  and  that, 
if  it  does  so,  its  creditors  may  follow  the  property,  or  hold 
the  transferee  liable  to  the  extent  of  its  value.*  This  is  simply 
a  case  of  fraudulent  conveyance,  and  the  right  of  creditors  to 

*  Ante,  §  401.  s  Cole  v.  Millerton  Iron  Co.,  133 

B  Ante,  §476.  N.   Y.   164,   28   Am.   St.   Rep.    615; 

"Ante,  §  401(a).  Sutton  Mfg.  Co.  v.  Hutchinson,  11 

7  Ante,  §  476.  C.  C.  A.  320,  63  Fed.  496. 
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attack  the  transfer  may  be  based  upon  that  ground,  without 
resorting  to  the  trust-fund  doctrine.® 

§  768.    Assets  of  a  corporation  are  not  a  trust  fund  for  creditors 
in  any  proper  sense. 

Most  of  the  cases  in  which  we  find  the  doctrine  announced 
that  the  capital  stock  and  assets  of  a  corporation  are  a  trust 
fund  for  the  benefit  of  creditors  will  be  found,  upon  an  exam- 
ination of  the  facts,  to  fall  within  one  or  the  other  of  the 
classes  above  referred  to,  in  which  the  decision  might  have  been 
based  simply  upon  the  ground  of  fraud,  and,  in  so  far  as  this 
is  the  case,  they  cannot  be  regarded  as  establishing  the  doc- 
trine that  the  assets  of  a  corporation  are  a  trust  fund  for 
creditors  in  any  proper  sense,  so  as  to  render  them  subject  to 
all  the  rules  governing  trust  funds  generally.  On  the  con- 
trary, many  of  the  cases,  even  in  those  jurisdictions  in  which 
the  trust-fund  doctrine  has  been  most  persistently  announced, — 
as  in  the  federal  courts,  for  example, — show  that  in  reality 
there  is  no  such  doctrine  at  all,  but  that  a  corporation  holds 
its  property  and  funds  just  as  a  natural  person  or  partnership 
does,  and  that  it  may  deal  with  the  same  in  like  manner,  sub- 
ject to  the  qualification  that  it  cannot  lawfully  apply  or  dis: 
pose  of  the  same  for  a  purpose  not  authorized  by  its  charter, 
and  that  it  cannot  transfer  the  same  under  such  circumstances 
as  to  render  the  transfer  a  fraud  upon  its  creditors.''^     The 

0  See  post,  §  777.  Ry.  Co.,  52  Fed.  683;  Chattanooga, 

10  United     States:       Hollins     v.  Rome  &  C.  R.  Co.  v.  Evans,  14  C. 

Brierfleld  Coal  &  Iron  Co.,  150  U.  C.   A.   116,   31  U.   S.  App.   432,   66 

S.  371,  2  Keener's  Cas.  1683,  2  Cum.  Fed.  809. 

Cas.   255;    Coit  v.  North   Carolina  Alabama:     O'Bear    Jewelry    Co. 

Gold  Amalgamating  Co.,  119  U.  S.  v.  Volfer,  106  Ala.  205,  54  Am.  St. 

343,  2  Keener's  Cas.  1887,  2  Smith's  Rep.  31,  2  Smith's  Cas.  822,  2  Keen- 

Cas.  839,  1  Cum.  Cas.  847;  Handley  er's  Cas.   1665    (overruling,    in   so 

V.  Stutz,  139  TJ.  S.  417,  2  Keener's  far  as  they  are  inconsistent  with 

Cas.  976,  2  Smith's  Cas.  844,  1  Cum.  the  opinion  therein,  Corey  v.  Wads- 

Cas.  855;  Fogg  v.  Blair,  133  U.  S.  worth,  99  Ala.  68,  42  Am.  St.  Rep. 

534,  541;   Graham  v.  La  Crosse  &  29;  Goodyear  Rubber  Co.  v.  George 

Milwaukee  R.  Co.,  102  TJ.  S.  148;  D.  Scott  Co.,  96  Ala.  439,  and  Gib- 

Wabash,  St.  Louis  &  Pac.  Ry.  Co.  son  v.   Trowbridge  Furniture  Co., 

V.   Ham,   114  U.   S.   587;    Gould   v.  96   Ala.   357);    Pollak  Co.  v.  Mus- 

Little  Rock,  Mississippi  River  &  T.  cogee   Mfg.    Co.,    108   Ala.    467,   54 
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supreme  court  of  the  United  States  said :  "The  property  of  a 
•corporation  is  doubtless  a  trust  fund  for  the  payment  of  its 
debts,  in  the  sense  that  when  the  corporation  is  lawfully  dis- 
solved and  all  its  business  wound  up,  or  when  it  is  insolvent, 
all  its  creditors  are  entitled  in  equity  to  have  their  debts  paid 
out  of  the  corporate  property  before  "any  distribution  thereof 
among  the  stockholders.  It  is  also  true,  in  the  case  of  a  cor- 
poration, as  in  that  of  a  natural  person,  that  any  conveyance 
of  property  of  the  debtor,  without  authority  of  law,  and  in 
fraud  of  existing  creditors,  is  void."^^     It  is  in  this  sense  only 


Am.  St.  Rep.  165;  Barrett  v.  Pollak 
Co.,  108  Ala.  390,  54  Am.  St.  Rep. 
172;  Corey  v.  Wadsworth,  118  Ala. 
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Arkansas:  Worthen  v.  Griffith, 
59  Ark.  .562,  43  Am.  St.  Rep.  50. 

Connecticut:  Catlin  v.  Eagle 
Bank  of  New  Haven,  6  Conn.  233, 
2  Smith's  Cas.  990. 

Illinois:  Rockford  Wholesale 
Grocery  Co.  v.  Standard  Grocery  & 
Meat  Co.,  175  111.  89,  67  Am.  St. 
Rep.  205. 

Indiana:  First  Nat.  Bank  of 
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Gear  Co.,  143  Ind.  550,  52  Am.  St. 
Rep.  435. 

Kentucky:  Louisville  Banking 
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signee, 19  Ky.  Law  Rep.  908. 
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Bank  of  Kalamazoo,  100  Mich.  613. 
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885;  First  Nat.  Bank  of  Deadwood 
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Mining  Co.,  42  Minn.  327,  18  Am. 
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St.  Rep.  510,  2  Smith's  Cas.  835,  1 
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cial &  Railroad  Bank  of  Vicks- 
burg,  9  Smedes  &  M.  394,  48  Am. 
Dec.  719. 

Missouri:  Schufeldt  v.  Smith, 
131  Mo.  280,  52  Am.  St.  Rep.  628, 
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Montana:  Ames  v.  Heslet,  19 
Mont.  188,  61  Am.  St.  Rep.  496. 

Nebraska:  German  Nat.  Bank 
of  Hastings  v.  First  Nat.  Bank  of 
Hastings,  55  Neb.  86;  Wehn  v. 
Fall,  55  Neb.  547. 

South  Dakota:  See  the  dissent- 
ing opinion  of  Kellam,  J.,  in  Adams 
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119,  59  Am.  St.  Rep.  751,  2  Smith's 
Cas.  995. 

West  Virginia:  Sweeny  v. 
Wheeling  Grape  Sugar  &  Refining 
Co.,  30  W.  Va.  443,  8  Am.  St.  Rep. 
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Wisconsin:  Ballin  v.  Merchants' 
Exchange  Bank,  89  Wis.  278,  46 
Am.  St.  Rep.  834;  Ford  v.  Hill,  92 
Wis.  188,  53  Am.  St.  Rep.  902; 
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Rep.  841. 
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Co.  v.  Ham,  114  U.  S.  587. 
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that  the  so-called  "trust-fund  doctrine"  can  be  recognized  as 
sound.^* 

"This  'trust-fund'  doctrine,"  said  Judge  Mitchell  in  a  Min- 
nesota case,  "commonly  called  the  'American  doctrine,'  has 
given  rise  to  much  confusion  of  ideas  as  to  its  real  meaning, 
and  much  conflict  of  decision  in  its  application.  To  such  an 
extent  has  this  been  the  case  that  many  have  questioned  the 
accuracy  of  the  phrase,  as  well  as  doubted  the  necessity  or 
expediency  of  inventing  any  such  doctrine.  While  a  convenient 
phrase  to  express  a  certain  general  idea,  it  is  not  sufficiently 
precise  or  accurate  to  constitute  a  safe  foundation  upon  which 
to  build  a  system  of  legal  rules.  The  doctrine  was  invented 
by  Justice  Story,  in  Woods  v.  Dummer,^*  which  called  for  no 
such  invention,  the  fact  in  that  case  being  that  a  bank  divided 
up  two-thirds  of  its  capital  among  its  stockholders  without  pro- 
viding funds  sufficient  to  pay  its  outstanding  bill  holders. 
Upon  old  and  familiar  principles  this  was  a  fraud  on  creditors. 
Evidently  all  that  the  eminent  jurist  meant  by  the  doctrine  was 
that  corporate  property  must  be  first  appropriated  to  the  pay- 
ment of  the  debts  of  the  company  before  there  can  be  any 
distribution  of  it  among  stockholders, — a  proposition  that  is 
sound  upon  the  plainest  principles  of  common  honesty.  In 
Fogg  V.  Blair ,^*  it  is  said  that  this  is  all  the  doctrine  means. 
The  expression  used  in  Wood  v.  Dummer  has,  however,  been 
taken  up  as  a  new  discovery,  which  furnished  a  solution  of 
every  question  on  the  subject.  The  phrase  that  'the  capital 
of  a  corporation  constitutes  a  trust  fund  for  the  benefit  of  cred- 
itors' is  misleading.  Corporate  property  is  not  held  in  trust,, 
in  any  proper  sense  of  the  term.  A  trust  implies  two  estates 
or  interests, — one  equitable  and  one  legal;  one  person,  as  trus- 
tee, holding  the  legal  title,  while  another,  as  the  cestui  que  trusty 
has  the  beneficial  interest.     Absolute  control  and  power  of  dis- 

12  See  the  cases  in  note  10,  su-  Cas.  805,  as  to  which  see  supra,  S 
pra.  767. 

13  3   Mason,   308,   Fed.   Cas.   No. 

17,944,  2  Keener's  Cas.  1858, 1  Cum.       i*  133  U.  S.  634,  541. 
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position  are  inconsistent  with  the  idea  of  a  trust.  The  capital 
of  a  corporation  is  its  property.  It  has  the  whole  beneficial 
interest  in  it,  as  well  as  the  legal  title.  It  may  use  the  income 
and  profits  of  it,  and  sell  and  dispose  of  it,  the  same  as  a 
natural  person.  It  is  a  trustee  for  its  creditors  in  the  same 
sense  and  to  the  same  extent  as  a  natural  person,  but  no  fur- 
ther."i5 

nittstrations  showing  that  capital  and  assets  are  not  a  trust 
fund  in  the  proper  sense. — There  are  many  decisions  which 
show  that  the  assets  or  capital  of  a  corporation  are  not  a  trust 
fund  for  the  benefit  of  creditors  in  any  proper  sense,  and  that 
creditors  cannot  complain  of  a  corporation's  dealing  with  its 
.assets  unless  the  transaction  was  fraudulent  as  against  them. 

Liability  of  stockholders  to  pay  for  stock. — Thus  it  has  repeat- 
edly been  held,  in  the  absence  of  special  statutory  provisions, 
that  when  a  corporation  issues  stock  as  a  bonus,  or  for  less 
than  its  par  value  in  cash,  or  for  property  taken  at  an  over- 
valuation, the  transaction  cannot  be  assailed,  and  full  pay- 
ment by  the  stockholders  required,  by  or  for  the  benefit  of 
persons  who  became  creditors  before  the  stock  was  so  issued, 
or  who  participated  in  the  transaction,  or  who  afterwards  dealt 
with  the  corporation  and  became  creditors  with  knowledge,  for 
in  neither  of  these  cases  is  there  any  fraud  as  against  them.^® 
"It  is  diflScult,  if  not  impossible,"  said  the  Minnesota  court, 
"to  explain  or  reconcile  these  cases  upon  the  'trust-fund'  doc- 
trine, or,  in  the  light  of  them,  to  predicate  the  liability  of  the 
stockholder  upon  that  doctrine.     But  by  putting  it  upon  the 

15  Hospes  V.  Northwestern  Manu-  St.  Rep.  510,  2  Smith's  Cas.  835,  1 

facturing  &  Car  Co.,  48  Minn.  174,  Cum.   Cas.   850;    Hospes  v.   North- 

31  Am.   St.  Rep.  637,  2   Keener  s  western  Manufacturing  &  Car  Co., 

Cas.  1890,  1  Cum.  Cas.  885.  48  Minn.  174,  31  Am.  St.  Rep.  637,  2 

See,  also,  the  late  Alabama  case  Elf  T'%  ^^\t^M°' ..^  S™'  ^^^ 
of  O'Bear  Jewelry  Co.  v.  Volfer,  fS."  Coit  v.  North  Carolma  Gold 
106  Ala.  205,  54  Am.  St.  Rep.  31     ^'"^IS^"^!;*'"^  Co    119  U.  S   343,  2 

2  Smith's  Cas.  822,  2  Keener's  Cas.  ?,^<f°f  ^  ^*'-^^^^^ii  ^^'^K^,  ^^^^ 
•Kjflc  839,  1  Cum.  Cas.  847;   Handley  v. 

Stutz,   139   U.   S.   417,   2   Keener's 

Id  First  Nat.  Bank  of  Deadwood   Cas.  976,  2  Smith's  Cas.  844, 1  Cum. 

T.    Gustin    Minerva    Consolidated  Cas.  855.    See,  also,  ante,  §  401(a), 

Mining  Co.,  42  Minn.  327,  18  Am.    (j). 
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ground  of  fraud,  and  applying  the  old  and  familiar  rules  of 
law  on  that  subject  to  the  peculiar  nature  of  a  corporation  and 
the  relation  which  its  stockholders  bear  to  it  and  to  the  public, 
we  have  at  once  rational  and  logical  ground  on  which  to  stand. 
The  capital  of  a  corporation  is  the  basis  of  its  credit.  It  is 
a  substitute  for  the  individual  liability  of  those  who  own  its 
stock.  People  deal  with  it  and  give  it  credit  on  the  faith  of 
it.  They  have  a  right  to  assume  that  it  has  paid-in  capital 
to  the  amount  which  it  represents  itself  as  having;  and  if  they 
give  it  credit  on  the  faith  of  that  representation,  and  if  the 
representation  is  false,  it  is  a  fraud  upon  them;  and,  in  case 
the  corporation  becomes  insolvent,  the  law,  upon  the  plainest 
principles  of  common  justice,  says  to  the  delinquent  stock- 
holder, 'Make  that  representation  good  by  paying  for  your 
stock.'  It  certainly  cannot  require  the  invention  of  any  new 
doctrine  in  order  to  enforce  so  familiar  a  rule  of  equity.  It 
is  the  misrepresentation  of  fact  in  stating  the  amount  of  cap- 
ital to  be  greater  than  it  really  is  that  is  the  true  basis  of  the 
liability  of  the  stockholder  in  such  eases ;  and  it  follows  that 
it  is  only  those  creditors  who  have  relied,  or  who  can  fairly 
be  presumed  to  have  relied,  upon  the  professed  amount  of 
capital,  in  whose  favor  the  law  will  recognize  and  enforce  an 
equity  against  the  holders  of  'bonus'  stock.  This  furnishes  a 
rational  and  uniform  rule,  to  which  familiar  principles  are 
easily  applied,  and  which  frees  the  subject  from  many  of  the 
difficulties  and  apparent  inconsistencies  into  which  the  'trust- 
fund'  doctrine  has  involved  it;  and  we  think  that,  even  when 
the  trust-fund  doctrine  has  been  invoked,  the  decision  in  al- 
most every  well-considered  case  is  readily  referable  to  such  a 
rule."" 

Right  of  subsequent  creditors  to  attack  a  conveyance  of  cor- 
porate property. — If  it  were  true  that  a  corporation  holds  its 
property  as  a  trust  fund  for  the  benefit  of  creditors,  a  convey- 

1'  Hospes  V.  Northwestern  Manu-   Gas.  1890,  1  Cum.  Cas.  885.    And 
faeturing  &  Car  Co.,  48  Minn.  174,    see  ante,  §  401  (j). 
31   Am.    St.   Rep.    637,   3  Keener's 
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ance  of  its  property  without  consideration  could  be  attacked, 
and  the  property  followed  by  subsequent  as  well  as  existing 
creditors.  It  has  been  held,  however,  even  by  the  supreme 
court  of  the  United  States,  which  has  repeatedly  announced 
the  trust-fund  doctrine,  that  the  property  of  a  corporation  is 
not  held  in  trust  for  creditors  in  any  such  sense,  and  that  a 
conveyance  by  a  corporation  without  consideration  cannot,  any 
more  than  a  conveyance  by  a  natural  person,  be  attacked  by 
a  subsequent  creditor.  "It  is  contended,"  said  the  court,  "that 
a  corporation  debtor  does  not  stand  on  the  same  footing  as  an 
individual  debtor;  that,  whilst  the  latter  has  supreme  domin- 
ion over  his  own  property,  a  corporation  is  a  mere  trustee,  hold- 
ing its  property  for  the  benefit  of  its  stockholders  and  cred- 
itors ;  and  that  if  it  fail  to  pursue  its  rights  against  third  per- 
sons, whether  arising  out  of  fraud  or  otherwise,  it  is  a  breach 
of  trust,  and  creditors  may  come  into  equity  to  compel  an  en- 
forcement of  the  corporate  duty.  *  *  *  We  do  not  con- 
cur in  this  view.  It  is  at  war  with  the  notions  which  we  de- 
rive from  the  English  law  with  regard  to  the  nature  of  cor- 
porate bodies.  A  corporation  is  a  distinct  entity.  Its  affairs 
are  necessarily  managed  by  officers  and  agents,  it  is  true;  but, 
in  law,  it  is  as  distinct  a  being  as  an  individual  is,  and  is 
entitled  to  hold  property  (if  not  contrary  to  its  charter)  as 
absolutely  as  an  individual  can  hold  it.  Its  estate  is  the  same, 
its  interest  is  the  same,  its  possession  is  the  same.  *  *  * 
When  a  corporation  becomes  insolvent,  it  is  so  far  civilly  dead, 
that  its  property  may  be  administered  as  a  trust  fund  for  the 
benefit  of  its  stockholders  and  creditors.  A  court  of  equity, 
at  the  instance  of  the  proper  parties,  will  then  make  those  funds 
trust  funds,  which,  in  other  circumstances,  are  as  much  the 
absolute  property  of  the  corporation  as  any  man's  property 
is  his.  We  see  no  reason  why  the  disposal  by  a  corporation 
of  any  of  the  property  should  be  questioned  by  subsequent 
creditors  of  the  corporation,  any  more  than  a  like  disposal  by 
an  individual  of  his  property  should  be  so.  The  same  prin- 
ciples of  law  apply  to  each."^* 
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Bight  of  simple  contract  creditors  to  reach  assets  in  equity. — In 

a  later  case,  which  went  up  to  the  supreme  court  of  the  United 
States,  simple  contract  creditors  of  an  insolvent  corporation, 
not  having  reduced  their  claims  to  judgment,  and  not  having 
any  lien  by  mortgage,  deed  of  trust,  or  otherwise,  sought,  by 
a  suit  in  equity,  to  reach  and  subject  to  the  payment  of  their 
claims  property  which  had  been  conveyed  by  the  corporation, 
and  unpaid  stock  subscriptions,  on  the  ground  that  the  assets 
of  the  corporation  constituted  a  trust  fund  for  creditors,  and 
that,  whenever  a  creditor  has  a  trust  in  his  favor,  or  a  lien  upon 
property  for  a  debt  due  him,  he  may  go  into  equity  without 
exhausting  his  legal  remedies.  The  court  held,  however,  that 
there  was  no  trust  in  this  sense,  and  that  the  bill  could  not 
be  maintained.  "While  it  is  true,"  said  Mr.  Justice  Brewer, 
that  "language  has  been  frequently  used  to  the  effect  that  the 
assets  of  a  corporation  are  a  trust  fund  held  by  a  corporation 
for  the  benefit  of  creditors,  this  has  not  been  to  convey  the  idea 
that  there  is  a  direct  and  express  trust  attached  to  the  property. 
*  *  *  The  corporation  is  an  entity,  distinct  from  its  stock- 
holders as  from  its  creditors.  Solvent,  it  holds  its  property 
as  any  individual  holds  his,  free  from  the  touch  of  a  creditor 
who  has  acquired  no  lien;  free  also  from  the  touch  of  a  stock- 
holder who,  though  equitably  interested  in,  has  no  legal  right 
to,  the  property.  Becoming  insolvent,  the  equitable  interest  of 
the  stockholders  in  the  property,  together  with  their  conditional 
liability  to  the  creditors,  places  the  property  in  a  condition  of 
trust,  first,  for  the  creditors,  and  then  for  the  stockholders. 
Whatever  of  trust  there  is  arises  from  the  peculiar  and  diverse 
equitable  rights  of  the  stockholders  as  against  the  corporation 
in  its  property  and  their  conditional  liability  to  its  creditors. 
It  is  rather  a  trust  in  the  administration  of  the  assets  after 
possession  by  a  court  of  equity  than  a  trust  attaching  to  the 
property,  as  such,  for  the  direct  benefit  of  either  creditor  or 
stockholder.     *     *     *    .^  party  may  deal  with  a  corporation 

18  Graham  v.  La  Crosse  &  Mil-  Keener's  Cas.  1677.    And  see  post, 
waukee   R.   Co.,   102   U.    S.   148,   2   §  777(c). 
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in  respect  to  its  property  in  the  same  manner  as  with  an  in- 
dividual owner,  and  wili  no  greater  danger  of  being  held  to 
have  received  into  his  possession  property  burdened  with  a 
trust  or  lien.  The  officers  of  a  corporation  act  in  a  fiduciary 
capacity  in  respect  to  its  property  in  their  hands,  and  may  be 
called  to  an  account  for  fraud  or  sometimes  even  mere  mis- 
management in  respect  thereto;  but  as  between  itself  and  its 
creditors  the  corporation  is  simply  a  debtor  and  does  not  hold 
its  property  in  trust,  or  subject  to  a  lien  in  their  favor,  in  any 
other  sense  than  does  an  individual  debtor.  That  is  certainly 
the  general  rule,  and  if  there  be  any  exceptions  thereto  they 
are  not  presented  by  any  of  the  facts  in  this  case.  Neither  the 
insolvency  of  the  corporation,  nor  the  execution  of  an  illegal 
trust  deed,  nor  the  failure  to  collect  in  full  all  stock  subscrip- 
tions, nor  all  together,  gave  to  these  simple  contract  creditors 
any  lien  upon  the  property  of  the  corporation,  nor  charged  any 
direct  trust  thereon."^^ 

Bight  of  creditors  to  interfere  in  management  of  corporation. — 
The  assets  of  a  corporation  are  not  held  by  it  as  a  trust  fund 
for  the  benefit  of  creditors  in  such  a  sense  as  to  entitle  a  cred- 
itor to  sue  in  equity  to  enjoin  it  from  making  an  improvident 
contract  or  conveyance,  or  to  otherwise  interfere  in  its  man- 
agement, where  no  fraud  or  breach  of  trust  is  alleged;  and 
this  is  true,  although  it  may  be  alleged  that  the  corporation  is 
insolvent.^" 

Preference  of  creditors. — It  has  also  been  held  in  most  juris- 
dictions that  the  mere  insolvency  of  a  corporation  does  not  ren- 
der its  assets  in  its  hands  a  trust  fund  for  the  benefit  of  cred- 
itors in  such  a  sense  as  to  prevent  it  from  giving  a  preference 
to  one  or  more  of  its  creditors,  to  the  exclusion  of  others.  ^^ 

19  Hollins  V.  Brierfleld  Coal  &  21 0'Bear  Jewelry  Co.  v.  Volfer, 
Iron  Co.,  150  U.  S.  371,  2  Keener's  106  Ala.  205,  54  Am.  St.  Rep.  31, 
Gas.  1683,  2  Cum.  Cas.  255.  2  Smith's  Cas.  822,  2  Keener's  Cas. 

20  Pond  V.  Framingham  &  Lowell  1665. 
R.  Co.,  130  Mass.  194,  2  Keener's 

Cas.  1682,  1  Smith's  Cas.  355,  1  The  contrary  Is  held  in  some 
Cum.  Cas.  1005.  And  see  post,  §  states.  See  post,  §  780,  where  the 
774.  cases  are  collected  pro  and  con. 
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Rescission  of  subscription  for  fraud. — By  the  weight  of  author- 
ity, a  person  who  has  been  induced  to  subscribe  for  stock  in  a 
corporation  by  false  and  fraudulent  representations  may  re- 
scind his  subscription,  even  as  against  creditors,  if  he  does 
so  before  the  corporation  becomes  insolvent,  or  even  after 
insolvency,  if  he  does  so  as  soon  as  he  discovers  the  fraud,  and 
has  not  been  guilty  of  laches  in  discovering  it.  Under  such 
circumstances,  the  rescission  is  not  prevented  by  the  trust-fund 
doctrine,  properly  understood.  "Whatever  may  have  been  the 
origin  of  the  doctrine,"  said  the  court  of  appeals  of  Maryland 
in  such  a  case,  "it  means  and  can  only  mean,  that  when  a  cor- 
poration has  been  lawfully  dissolved  or  has  become  insolvent, 
its  entire  property,  including  unpaid  subscriptions  to  its  cap- 
ital stock,  becomes  a  trust  fund  for  the  payment  of  its  debts, 
and  that  creditors  are  entitled  in  equity  to  have  their  debts 
paid  out  of  the  assets  of  the  company  before  there  can  be  any 
distribution  among  the  stockholders.  *  *  *  And  no  one 
can  question  the  justice  and  sound  sense  of  the  doctrine  as  thus 
understood.  But  it  is  only  when  the  company  has  been  dis- 
solved or  has  become  insolvent  that  this  equitable  doctrine  arises. 
*  *  *  And  when  we  speak  of  the  right  of  the  defrauded 
shareholder  to  rescind  his  contract  before  the  insolvency  of 
the  company,  we  mean  before  proceedings  in  insolvency,  vol- 
untary or  involuntary,  have  been  instituted,  or  some  act  done 
that  in  law  is  regarded  as  an  act  of  insolvency,  for  until  then 
the  trust-fund  doctrine    *     *     *     has  no  application."^^ 

II.    Eights  and  Remedies  of  Creditors  Against  the  Corporation. 

§  769.  In  general. — ^Except  as  will  be  shown  in  the  following 
sections,  and  except  as  may  be  otherwise  provided  by  statute,  cred- 
itors of  a  corporation  have  substantially  the  same  rights  as  against 
it,  and  as  against  those  who  may  claim  under  it,  and  as  between 
themselves,  and  substantially  the  same  remedies,  as  the  creditors  of 
a  natural  person  would  have  under  similar  circumstances,  but 
there  are  some  principles  governing  the  rights  and  remedies  of  cor- 

22  Fear  v.  Bartlett,  81  Md.  435.   See  ante,  §  473(g). 
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porate  creditors  which  do  not  apply  to  creditors  of  natural  per- 
sons. The  following  general  principles  may  be  specially  men- 
tioned : 

(1)  Creditors  of  a  corporation  may  maintain  all  actions  at  law 
and  suits  in  equity  against  it  which  might  be  maintained  by  cred- 
itors of  a  natural  person,  unless  prevented  by  statute,  and  they 
may  resort  to  special  statutory  remedies  for  the  benefit  of  credit- 
ors generally,  unless  excluded. 

(2)  They  may  recover  a  judgment  and  levy  an  execution  on  the 
property  of  the  corporation,  or  resort,  in  a  proper  case,  to  attach- 
ment or  garnishment;  but  unless  authorized  by  statute,  they  can- 
not reach  by  execution  or  attachment  the  franchises  of  the  corpo- 
ration, or,  in  the  case  of  a  quasi  public  corporation,  any  property 
which  is  essential  to  enable  it  to  exercise  its  franchises  and  per- 
form its  duties  to  the  public. 

(3)  They  may  maintain  creJditors'  bills  in  equity  in  proper 
cases  to  reach  equitable  assets  of  the  corporation,  after  having  ex- 
hausted their  remedies  at  law. 

(4)  Unless  it  is  authorized  by  statute,  a  general  creditor  of  a 
corporation  cannot,  by  a  bill  in  equity  for  an  injunction  and  re- 
ceiver, or  otherwise,  interfere  with  the  management  of  the  corpo- 
ration, whether  it  is  solvent  or  insolvent,  by  preventing  it  from 
making  contracts,  creating  debts,  or  disposing  of  its  property,  etc., 
whether  the  acts  complained  of  are  intra  vires  or  ultra  vires,  un- 
less he  alleges  and  shows  some  fraud  or  breach  of  trust  as  against 
Mm,  or  the  violation  of  some  lien  or  other  special  right  which  he 
has  acquired,  and  the  enforcement  or  protection  of  which  is  within 
the  jurisdiction  of  the  court. 

(5)  A  creditor  of  a  corporation,  after  recovery  of  judgment 

against  it  and  the  return  of  execution  thereon  un- 
satisfied, or  under  some  circumstances  without 
this,  may  maintain  a  suit  in  equity — 

(a)  To  reach  and  subject  to  the  satisfaction  of  his 

claim  property  of  the  corporation  which  it  has 
conveyed  or  transferred  in  fraud  of  creditors;  or 

(b)  To  reach  and  subject  assets  of  the   corporation 

wrongfully  distributed  among  or  withdrawn  by 
the  stockholders. 
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(6)  A  corporation  may  make  a  general  assignment  for  the  ben- 
efit of  its  creditors,  unless  prevented,  as  in  some  jurisdictions,  by 
statute. 

(7)  In  most  jurisdictions,  but  not  in  all,  a  corporation,  al- 
though it  may  be  insolvent,  and  may  have  ceased  or  be  about  to 
cease  to  do  business,  may  lawfully  prefer  one  or  more  creditors  to 
the  exclusion  of  others  by  payment,  conveyance,  assignment,  mort- 
gage, pledge,  confession  of  judgment,  or  otherwise,  unless  pre- 
vented by  statute;  and  one  creditor,  unless  so  prevented,  may  ob- 
tain a  preference  by  execution,  attachment,  or  garnishment. 

(8)  As  a  general  rule,  a  creditor  of  a  corporation,  who  is  also 
indebted  to  it  otherwise  than  for  stock  therein,  is  entitled  to  set 
off  his  claim  in  equity  against  his  indebtedness,  when  the  corpora- 
tion becomes  insolvent,  although  his  claim  may  not  be  within  the 
statute  allowing  set-offs  or  counterclaims  at  law,  and  although 
one  or  both  of  the  debts  may  not  have  bejen  due  at  the  time  a 
receiver  was  appointed,  or  an  assignment  for  the  benefit  of  cred- 
itors made. 

(9)  On  the  dissolution  of  a  corporation,  creditors  are  entitled  in 
equity  to  have  its  assets  applied  in  payment  of  their  claims,  and 
may  enforce  such  right  by  a  creditors'  suit.  They  have  no  remedy 
at  Ijaw  unless  it  is  given  by  statute. 

(10)  Statutes  in  many  jurisdictions  expressly  provide  for  the 
appointment  of  a  receiver,  and  also  for  the  winding  up  of  a  corpo- 
ration, at  the  suit  of  creditors,  under  certain  circumstances;  and 
in  the  absence  of  a  statute,  a  court  of  equity,  while  it  has  no  juris- 
diction to  dissolve  a  corporation  at  the  suit  of  a  creditor,  has  juris- 
diction to  appoint  a  receiver,  on  his  application,  when  necessary, 
after  he  has  exhausted  his  remedies  at  law,  for  the  purpose  of 
reaching  or  preserving  assets  of  the  corporation  which  he  is  enti- 
tled to  have  applied  to  the  payment  of  his  claim,  or  on  which  he 
has  a  lien.  Unless  it  is  otherwise  provided  by  statute,  an  applica- 
tion for  a  receiver  is  always  addressed  to  the  sound  discretion  of 
the  court,  and  should  not  be  granted  except  in  a  clear  case.  Itlere 
insolvency  of  a  corporation  alone  is  no  ground  for  the  appointment 
of  a  receiver  at  the  suit  of  a  creditor,  unless  it  is  made  so  by  statute. 

§  770.    Actions  at  law  against  corporations. 

When  a  corporation  is  indebted  to  a  person,  or  when  a  per- 
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son  has  a  right  of  action  against  a  corporation  for  breach  of 
a  contract  or  for  a  tort,  the  corporation  may  be  sued  at  law, 
and  a  judgment  recovered  against  it,  precisely  as  a  natural 
person  may.  As  we  have  seen  in  former  chapters,  an  action 
of  assumpsit  may  be  maintained  against  a  corporation,  and  the 
same  is  true  of  any  other  action  known  to  the  common  law, 
whether  ex  contractu  or  ex  delicto,  unless  some  special  and 
exclusive  remedy  is  prescribed  by  statute.^*  And  when  a  par- 
ticular remedy  is  given  by  statute,  it  may  be  resorted  to  against 
corporations,  unless  there  is  something  to  show  a  contrary 
intention  on  the  part  of  the  legislature.^* 

§  771.     Bemedies  in  equity. 

Corporations  are  also  subject  to  remedies  in  equity  to  the 
same  extent  as  a  natural  person.  Thus,  in  a  proper  case,  a 
corporate  creditor  may  maintain  a  suit  in  equity  against  a  cor- 
poration for  specific  performance  of  its  contract,  or  for  an  in- 
junction against  disposal  of  its  property  in  violation  of  its 
contract,  or  in  fraud  of  the  creditor's  rights.^^  A  judgment 
creditor  may  sue  in  equity  to  set  aside  a  fraudulent  conveyance 
of  its  property  by  a  corporation,  and  to  reach  the  property 
and  subject  it  to  the  payment  of  his  judgment.^®  And  in 
other  cases  a  creditors'  bill  may  be  maintained  against  a  cor- 
poration to  subject  its  property  to  the  payment  of  its  debts, 
and  to  reach  and  subject  unpaid  subscriptions  and  other  assets 
of  the  corporation.^^  In  a  proper  case,  a  receiver  may  be  ap- 
pointed to  take  possession  of  and  collect  assets  of  the  corpo- 
ration, for  the  purpose  of  applying  them  to  the  payment  of 
its  debts.^^ 

§  772.    Execution,  attachment,  garnishment,  and  supplementary 
proceedings. 

(a)  Execution. — A  judgment  creditor  of  a  corporation  may 

23  Ante,  §  259.  26  Post,  §  777. 

24  Ante,  §  262.  2t  Post,  §  775. 

25  Ante,  §  260.  28  Post,  §  785. 


2336  PRIVATE  CORPORATIONS.  §  772b 

issue  an  execution  and  levy  the  same  upon  and  sell  the  property 
of  the  corporation  to  the  same  extent  as.  if  it  were  a  natural 
person,  except  as  shown  in  a  subsequent  section.-^  And  by  the 
weight  of  authority,  the  right  to  levy  an  execution,  and  thereby 
acquire  a  lien,  is  not  affected  by  the  fact  that  the  corporation 
is  insolvent,  and  the  creditor  thereby  obtains  a  preference  over 
other  creditors,^*  unless  he  is  also  a  director  or  other  officer 
of  the  corporation.^^ 

(b)  Attachment  and  garnishment. — The  remedy  by  attachment 
given  by  statute  to  reach  and  subject  the  property  of  nonresi- 
dent debtors,  or  of  debtors  who  have  disposed  of  or  secreted, 
or  are  about  to  dispose  of  or  secrete,  their  property  with  intent 
to  defraud  creditors,  etc.,  frequently  applies  by  its  express 
terms  as  against  corporations.^^  And  even  when  a  statute  giv- 
ing a  remedy  by  attachment  or  garnishment  is  general,  and  does 
not  expressly  mention  corporations,  it  is  to  be  construed  as 
applying  to  them,^^  unless  there  is  something  in  the  statute 

29  Plymouth  R.  Co.  V.  Colwell,  39  phans'  Home  v.  Buffalo  Hydraulic 

Pa.    St.    337,   80   Am.   Dec.    526,    1  Ass'n,  4  Hun,   419,   64  N.  Y.  561; 

Smith's  Cas.  194,  2  Keener's  Cas.  Randall  v.  Elwell,  52  N.  Y.  521,  11 

1728;    Johnson   Co.   v.   Miller,   174  Am.    Rep.    747;    Hoyle    v.   Platts- 

Pa.  St.  605,  52  Am.  St.  Rep.  833;  burgh  &  Montreal  R.  Co.,  54  N.  Y. 

Reynolds  v.  Reynolds  Lumber  Co.,  314,  13  Am.   Rep.   595;    and  other 

169   Pa.   St.   626,   47   Am.   St.  Rep.  cases  cited  in  section  773,  infra. 

935;  Greensburg  Fuel  Co.  V.  Irwin  As  to  what  property  is  subject  to 

Natural  Gas  Co.,   162   Pa.   St.   78;  execution    and    the    exemption    of 

Appeal  of  Chautauqua  County  Nat.  property  of  railroad  companies  and 

Bank,    170   Pa.   St.   1 ;    Gardner   v.  other  quasi  public  corporations,  see 

i  Mobile  &  Northwestern  R.  Co.,  102  post,  §  773. 

'Ala.  635,  48  Am.  St.  Rep.  84;  Ris-  30  Post,  §  780(b). 

don   Iron  &  Locomotive  Works   v.  ai  post,  §  787(b). 

Citizens'  Traction  Co.  of  San  Diego,  32  See  Code  Civ.   Proc.  N.  Y.  § 

122  Cal.   94,   68  Am.   St.  Rep.  25;  635  et  seq. 

Coe  v.  Columbus,  Piqua  &  I.  R.  33  Ante,  §§  24,  262;  Knox  v.  Pro- 
Co.,  10  Ohio  St.  372,  75  Am.  Dec.  tection  Ins.  Co.,  9  Conn.  430,  25  Am. 
518 ;  Boston,  Concord  &  M.  R.  Co.  Dec.  33 ;  Mineral  Point  R.  Co.  v. 
V.  Gilmore,  37  N.  H.  410,  72  Am.  Keep,  22  111.  9,  74  Am.  Dec.  124; 
Dec.  336;  Benedict  v.  Heneberg,  43  City  Ins.  Co.  of  Providence  v.  Com- 
Vt.  231;  Hughes  v.  Oregonian  Ry.  mercial  Bank  of  Bristol,  68  111. 
Co.,  11  Or.  158;  State  Board  of  348;  Bray  v.  Town  of  Wallingford, 
Education  v.  Greenebaum,  39  111.  20  Conn.  416;  Planters'  &  Mer- 
609 ;  Franklin  &  Columbia  Turn-  chants'  Bank  of  Mobile  v.  Andrews, 
pike  Co.  V.  Young,  8  Humph.  8  Port.  (Ala.)  404;  Bank  of  United 
(Tenn.)  103;  Kirtland  v.  Purdy  States  v.  Merchants'  Bank  of  Bal- 
University,  7  Lea  (Tenn.)  243;  timore,  1  Rob.  (Va.)  573;  Balti- 
Evangelical  Lutheran  St.  John  Or-  more  &  Ohio  R.  Co.  v.  Gallahue's 
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to  show  that  the  legislature  did  not  so  intend.^*  Of  course,  in 
order  that  an  attachment  may  be  sustained  against  a  corpora- 
tion, it  must  come  within  the  express  provisions  of  the  stat- 
ute,*^ and  the  circumstances  specified  in  the  statute  as  ground 
for  attachment  must  exist.^®  I 

Adm'rs,  12  Grat.  (Va.)  665,  65  Am.  izing  an  attachment  on  failure  of 
Dec.  254;  Libbey  v.  Hodgdon,  9  N.  a  corporation  to  exercise  its  cor- 
H.  394;  Union  Bank  v.  United  porate  franchises.  Smith  v.  St. 
States  Bank,  4  Humph.  (Tenn.)  Louis  Mutual  Life  Ins.  Co.,  2 
369;  Reed  v.  Penrose's  Ex'rs,  2  Tenn.  Ch.  727. 
Grant's  Cas.  '(Pa.)  472;  Fox  v.  Incurring  liabilities  In  excess  of 
Reed,  3  Grant's  Cas.  (Pa.)  81;  the  limit  fixed  by  the  articles  of  as- 
Bushel  V.  Commonwealth  Ins.  Co.,  sociation  is  not  fraud,  as  ground 
15  Serg.  &  R.  (Pa.)  173;  Franklin  for  attachment.  Bridgeford  v. 
Fire  Ins.  Co.  v.  West,  8  Watts  &  S.  Kentucky  Glass  Works  Co.,  14  Ky. 
(Pa.)  350;  Boyle  v.  Franklin  Fire   Law  Rep.  144. 

Ins.  Co.,  7  Watts  &  S.  (Pa.)  76;  As  to  what  shows  an  intent 
Mechanics'  Nat.  Bank  of  Philadel-  to  defraud  creditors  by  a  transfer 
phia  V.  Miners'  Bank  of  Summit  of  property,  see  Shuler  v.  Blrdsall, 
Hill,  13  Wkly.  Notes  Cas.  (Pa.)  Waite  &  Perry  Mfg.  Co.,  17  App. 
515;  Brune  v.  Merchants'  &  Me-  Div.  (N.  Y.)  228;  Wallabout  Bank 
chanics'  Bank,  11  Colo.  97;  South  v.  Military  Club  of  New  York,  36 
Carolina  R.  Co.  v.  McDonald,  5  Ga.  App.  Div.  (N.  Y.)  156;  Bicknell  v. 
531;  Boyd  v.  Chesapeake  &  Ohio  Speir,  18  N.  Y.  Supp.  590;  Mc- 
Canal  Co.,  17  Md.  195,  79  Am.  Dec.  Loughlin  v.  Consumers'  Brewing 
646;  Taylor  v.  Burlington  &  Mis-  Co.,  20  Misc.  Rep.  (N.  Y.)  144; 
souri  River  R.  Co.,  5  Iowa,  115;  Union  Nat.  Bank  of  Chicago  v. 
St.  Louis  Perpetual  Ins.  Co.  v.  Mead  Mercantile  Co.,  151  Mo.  149; 
Cohen,  9  Mo.  421.  McNeil  &  Higgins  Co.  v.  Plows  & 

3*  Union  Turnpike  Road  v.  Jeu-  Co.,  83  111.  App.  186;  Smith-Mc- 
kins,  2  Mass.  37;  McQueen  v.  Mid-  Cord  Dry-Goods  Co.  v.  Perry  (Ind. 
dletown  Mfg.  Co.,  16  Johns.  (N.  Ter.)  54  S.  W.  812;  ChafCee  v. 
Y.)  5;  Ferrier  v.  American  Glass  Runkel,  Rowley  &  Co.,  11  S.  D. 
Silvering  Co.,  7  Rob.  (N.  Y.)  288,  333;  Senour  Mfg.  Co.  v.  Clarke,  96 
34  How.  Pr.  496;  Holland  v.  Leslie,  Wis.  469;  Poitevent  &  Fave  Lum- 
2  Har.   (Del.)    306.  ber  Co.  v.  Standard  Planing  Mills  & 

35  As  to  jurisdiction  dependent  Mfg.  Co.,  49  La..  Ann.  72 ;  Rock 
upon  the  principal  place  of  busi-  Island  Nat.  Bank  v.  Powers,  134 
ness  of  the  corporation,  see  Roths-  Mo.  432;  Dixon  Nat.  Bank  v.  West- 
child  v.  Dithredge  Flint  Glass  Co.,  ern  Lumber  Co.,  68  Mo.  App.  81; 
22  N.  Y.  Civ.  Proc.  R.  314.  Trebilcock  v.  Big  Missouri  Mining 

36  The  following  cases  involved  Co.,  9  S.  D.  206;  Armstrong  v. 
the  question  whether  particular  Ames  &  Frost  Co.,  17  Tex.  Civ. 
grounds   for   attachment   specified  App.  46. 

in  the  statute  existed:  A   fraudulent   assignment  by   a 

Attachment    against    a    corpora-  corporation  for  the  benefit  of  cred- 

tion    for    conversion    of    its    own  itors  is  such  a  fraudulent  disposi- 

stock.    Condouris  v.  Imperial  Tur-  tion  of  its  property  as  will  entitle 

kish   Tobacco   &   Cigarette   Co.,    3  a  creditor  to  an  attachment.  Louis- 

Misc.  Rep.  (N.  Y.)  66.  ville    Banking    Co.    v.    Etheridge 

Ultra  vires  transfer  of  its  prop-  Mfg.   Co.'s  Assignee,   19  Ky.   Law 

erty,  and  ceasing  to  exercise  cor-  Rep.  908. 

porate   franchises,    is   ground    for  Giving  judgment   note   to   bona 

attachment  under  a  statute  author-  fide   creditor  In   contemplation   of 
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By  express  provision  of  the  national  banking  act,  no  attach- 
ment can  be  issued  against  a  national  bank  or  its  property 
before  final  judgment.  This  provision  is  constitutional  and 
is  mandatory.^'' 

Some  of  the  questions  in  relation  to  execution  and  attach- 
L-ent  against  corporations  are  considered  in  subsequent  sections, 
— as  the  liability  of  foreign  corporations  to  attachment,**  the 
right  of  a  creditor  of  an  insolvent  corporation  to  obtain  a  pref- 
erence over  other  creditors  by  means  of  an  execution  or  attach- 
ment,*® and  the  right  to  levy  an  execution  or  attachment  when 
the  corporation  is  in  the  hands  of  a  receiver.*" 

(c)  Supplementary  proceedings.— Whether  or  not  a  statute  re- 
lating to  supplementary  proceedings  in  aid  of  an  execution,  to 
reach  and  subject  property  of  the  debtor  to  satisfaction  of  the 
judgment,  applies  to  corporations,  depends  upon  a  construc- 

insolvency  Is  not  fraud  for  the  pur-  Trebilcock  v.  Big  Missouri  Mining 

pose  of  attachment.     Standard  Oil  Co.,  9  S.  D.  206. 

Co.   V.   Morrison,    Adams   &   Allen  Proof    that   the    president    of   a 

Co.,  54  111.  App.  531.  corporation  appropriated  its  funds 

The  institution  by  an  insolvent  to  his  own  use  does  not  justify  at- 

corporation     of     a    proceeding    to  tachment   against  the   corporation 

have  a  receiver  appointed  does  not  on  the  ground  of  intent  to  defraud 

■warrant    an     attachment    on    the  creditors.    Shuler  v.  Birdsall,  Walte 

ground  that  it  is  about  to  assign,  &  Perry  Mfg.  Co.,  17  App.  Div.  (N. 

dispose   of,    and    secrete   its   prop-  Y.)   228. 

erty  with  intent  to  defraud   cred-  Fraudulent  disposition  by  presi- 

itors.    Shuler  v.  Birdsall,  Waite  &  dent  and  chief  stockholder  of  his 

Perry  Mfg.  Co.,  17  App.  Div.    (N.  individual  property  will  not  war- 

Y.)   228.  rant  attachment  against  the  cor- 

An  intent  to  defraud   creditors,  poration.     Central   Nat.    Bank    of 

as  a  ground  for  attachment,   can-  Troy  v.  Port  Ann  Woolen  Co.,  24 

not  be  inferred  from  an  application  N.  Y.  Supp.  640,  143  N.  Y.  624. 

by  the  officers  of  a  corporation  for  One  cannot  attach  on  the  ground 

the  appointment  of  a  receiver,  made  that  a  mortgage  given  by  a  corpo- 

at    the    instance    of    creditors.     J.  ration  before  he  became  a  creditor 

Walter  Thompson  Co.  v.  Queen  City  was  given  with  intent  to  defraud, 

Cycle   Co.,    16   App.    Div.    (N.   Y.)  where  he  had  notice  of  It  before 

522.  he  gave  credit.    Trebilcock  v.  Big 

A   transfer   or   mortgage   of   its  Missouri  Mining  Co.,  9  S.  D.  206. 

property  by  a  corporation  to  some  s?  Dennis  v.  First  Nat.  Bank  of 

of  its  officers  in  payment  of  bona  Seattle,    127    Cal.    453,    and    cases 

fide  debts,  although  void  under  a  there  cited;  Rosenheim  Real-Estate 

statute,   is   not   in    itself   evidence  Co.  v.  Southern  Nat.  Bank  (Tenn. 

of   a   fraudulent   intent,   so   as   to  Ch.  App.)   46  S.  W.  1026. 

justify   an   attachment.     Lexow  v.  ss  Post,  chapter  xxvi. 

St.  Lawrence  Marble  Co.,  16  Misc.  39  Post,  §  780(b). 

Rep.  (N.  Y.)  133,  5  App.  Div.  624;  "Post,  §  785(j). 
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tion  of  the  statute.  In  some  states  it  is  held  that  the  statute 
does  not  apply,  while  in  others  it  applies  by  its  express  terms, 
or  else  it  is  construed  so  as  to  include  corporations  on  the  ground 
that  they  are  within  its  reason  and  intent.*^ 

§  773.    Property  subject  to  execution  or  attachment. 

The  franchises  of  a  corporation  cannot  be  taken  on  execu- 
tion or  attachment  unless  it  is  authorized  by  statute,  because,  in 
the  first  place,  they  are  intangible,  and,  in  the  second  place, 
they  cannot  be  transferred  without  the  consent  of  the  state 
which  granted  them.*^  But  authority  to  sell  the  franchises 
of  a  corporation  to  satisfy  a  judgment  is  expressly  given  by 
statute  in  some  jurisdictions.**     In  such  a  case,  the  authority 

*i  See  Tompkins  v.  Floyd  County  hanna  Canal  Co.  v.  Bonham,  9 
Agricultural  &  Mechanical  Ass'n,  Watts  &  S.  (Pa.)  28;  Spear  v.  Al- 
19  Ind.  197;  Wallace  v.  Lawyer,  54  lison,  29  Pa.  St.  200;  Stewart  v. 
Ind.  501,  23  Am.  Rep.  661;  La  Foun-  Jones,  40  Mo.  140;  State  v.  Turn- 
tain  V.  Southern  Underwriters'  pike  Co.  of  Middletown  (N.  J.  Law) 
Ass'n,  79  N.  C.  514;  Hughes  v.  Ore-  46  Atl.  569;  Winchester  &  Lexing- 
gonian  Ry.  Co.,  11  Or.  158;  Bevans  ton  Turnpike  Road  Co.  v.  Vimont, 
V.  Dingman's-Choice  Turnpike,  10  5  B.  Mon.  (Ky.)  1;  Arthur  v.  Com- 
Pa.  St.  174;  South  Bend  Toy  Mfg.  mercial  &  Railroad  Bank  of  Vicks- 
Co.  V.  Pierre  Fire  &  Marine  Ins.  burg,  9  Smedes  &  M.  (Miss.)  431; 
Co.,  4  S.  D.  173;  Hinds  v.  Canan-  Hatcher  v.  Toledo,  Wahash  &  W. 
daigua  &  Niagara  Falls  R.  Co.,  10  R.  Co.,  62  III.  477;  Seymour  v. 
How.  Pr.  (N.  y.)  487;  Sherwood  v.  Milford  &  Chillicothe  Turnpike  Co., 
Buffalo  &  New.  York  City  R.  Co.,  10  Ohio,  476;  Baxter  v.  Nashville 
12  How.  Pr.  (N.  Y.)  136;  Courtois  &  Hillsboro  Turnpike  Co.,  10  Lea 
V.  Harrison,  1  Hilt.  (N.  Y.)  109,  (Tenn.)  488;  New  Orleans,  Spanish 
12  How.  Pr.  359;  Hammond  v.  Fort  &  L.  R.  Co.  v.  Delamore,  34 
Hudson  River  Iron  &  Machine  Co.,  La.  Ann.  1225. 
11  How.  Pr.  (N.  Y.)  29;  Lowber  v.  tj^^  easement  or  right  of  pas- 
City  of  New  York,  5  Abb.  Pr.  (N.  gage  of  a  railroad  company  over 
Y.)  268;  Wainwright  V.  Tifflny,  13  jand  is  not  the  subject  of  a  lien 
N.  Y  Civ.  Proc.  R.  222;  Ballston  or  sale  under  execution,  unless  by 
Spa  Bank  v.  Marine  Bank  of  Mil-  statute.  Western  Pennsylvania  R. 
waukee,  18  Wis.  490.  co.  v.  Johnston,  59  Pa.  St.  294. 

12  Gue  V.  Tide  Water  Canal  Co.,  »   j.         .,            .  .         ...         . 

24  HOW.  (U.  S.)  257;  City  of  Pales!  ^eet  o\"LTundef  execSt L'^'the'e 

tine  V.  Barnes,  50  Tex.  538;   City  J®^J  ^lif^L"?  SL^^  il+^'.Z?  f^ 

Water  Co.  v.  State,  88  Tex.  600;  J^!  ,f^*rn!'^  nn  r?Z  i™  tw  nf 

Munroe    v.   Thomas,   5    Cal.   470;  the  land,  and  no  right  save  that  of 

Thomas  v.  Armstrong.  7  Cal.  286  paintainmg  the  road  and  receiv- 

Ammant    v     New    A  exandria    &  ^^^  t""^-    Ammant  v.  New  Alexan- 

PmTburgh     TurTnike     Road      13  ^"^  *  Pittsburgh  Turnpike  Road. 

leS&R.  (Pa")llo:i5  lm.'Dec.  jf  Jerg    &  R.   (Pa.)   210,  15  Am. 

593;    Ludom  v.  Plymouth  R.   Co.,  "^°-  ^^'^• 

5  Watts  &  S.  (Pa.)  266;   Susque-  <3  See  post,  this  section,  note  62. 
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is  derived  entirely  from  the  statute,  and  the  sale  cannot  be 
made  in  any  other  mode  than  that  pointed  put  by  the  stat- 
ute." 

There  are  also  limitations  to  the  right  to  take  and  sell  the 
tangible  property  of  quasi  public  corporations  on  execution  or 
attachment,  just  as  there  are  limitations  to  the  right  of  such 
corporations  to  sell  their  property.*^  When  a  corporation,  such 
as  a  railroad  company,  canal  or  turnpike  company,  water  or 
gas  company,  or  other  quasi  public  corporation,  is  charged  with 
public  duties,  and  is  in  the  exercise  of  its  franchises  and  the 
performance  of  such  duties,  a  judgment  creditor  cannot  levy 
upon  and  sell  any  of  its  property  which  has  been  dedicated  by 
it  to  corporate  purposes,  and  which  is  essential  to  enable  it  to 
exercise  its  franchises  and  perform  its  duties  to  the  public, 
unless  the  right  to  do  so  is  expressly  given  by  statute;  and  it 
is  immaterial  whether  the  property  was  acquired  under  the 
power  of  eminent  domain,  or  by  purchase  or  donation.'"'     The 

4*  James  V.  Pontiac  &  Groveland       Missouri:     McPheeters  v.   Meri- 
Plank  Road  Co.,  8  Micli.  91;   Tay-  mac  Bridge  Co.,  28  Mo.  467. 
lor  V.  Jenliins,  6  Jones  (N.  C.)  316.       Nebraska:      Overton  Bridge  Co. 

45  Ante,  §§  162,  163.  v.  Means,  33  Neb.  857,  29  Am.  St. 

reunited    States:     Cue   v.    Tide  Rep.  514. 
Water  Canal  Co.,  24  How.  257;  East       New  Jersey:     State  v.  Turnpike 
Alabama   Ry.    Co.   v.    Doe   d.   Vis-   Co.  of  Middletown  (N.  J.  Law)  46 
scher,    114   U.    S.    340;    Talcott  v.   Atl.  569. 

Township  of  Pine  Grove,  1  Flip.  C.  North  Carolina:  Gooch  v.  Mc- 
C.  146,  Fed.  Cas.  No.  13,735.  Gee,  83  N.  C.  59,  35  Am.  Rep.  558, 

Alabama:     Gardner  v.  Mobile  &  2  Keener's  Cas.  1728. 
Northwestern  R.  Co.,  102  Ala.  635,       Ohio:      Seymour     v.    Milford   & 
48  Am.  St.  Rep.  84.  Chillicothe  Turnpike  Co.,  10  Ohio, 

California:  Hart  v.  Burnett,  15  476;  Coe  v.  Columbus,  Piqua  &  I. 
Cal.  590.  R.  Co.,  10  Ohio  St.  372,  75  Am.  Dec. 

Illinois:     Hatcher  v.  Toledo,  Wa-  518. 
bash  &  W.  R.  Co.,  62  111.  477.  Pennsylvania:     Susquehanna  Ca- 

Indiana:  Louisville,  New  Al-  nal  Co.  v.  Bonham,  9  Watts  &  S. 
bany  &  C.  Ry.  Co.  v.  Boney,  117  27,  42  Am.  Dec.  315;  Plymouth  R. 
Ind.  501.  Co.  V.  Colwell,  39  Pa.   St.  337,  80 

Kentucky:  Winchester  &  Lex-  Am.  Dec.  526,  1  Smith's  Cas.  194,  2 
ington  Turnpike  Road  Co.  v.  Vi-  Keener's  Cas.  1728;  Reynolds  v. 
mont,  5  B.  Mon.  (Ky.)  1;  Louis-  Reynolds  Lumber  Co.,  169  Pa.  St. 
ville  Water  Co.  v.  Hamilton,  81  626,  47  Am.  St.  Rep.  935;  Guest  v. 
Ky.  517.  Merion  Water  Co.,  142  Pa.  St.  610; 

Maryland:  McColgan  v.  Haiti-  Johnson  Co.  v.  Miller,  174  Pa.  St. 
more  Belt  R.  Co.,  85  Md.  519.  605,  52  Am.  St.  Rep.  833;  Appeal  of 

Michigan:  Campbell  v.  Western  Boyd  (Pa.)  15  Atl.  736.  See,  also, 
Electric  Co.,  113  Mich.  333.  Ammant    v.    New    Alexandria    & 
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only  remedy  of  the  judgment  creditor  in  such  cases,  in  the  ab- 
sence of  a  statute,  is  to  obtain  the  appointment  of  a  receiver 
and  a  sequestration  of  the  company's  income  and  earnings.*^ 
This  doctrine  has  been  applied,  for  example,  to  the  locks,  wharf, 
houses,  and  land  of  a  canal  company,  used  and  necessary  in  the 
operation  of  the  canal  ;*®  to  a  house  owned  by  a  canal  company, 
and  occupied  by  a  collector  of  tolls,  although  not  located  on 
the  site  of  the  canal;*®  to  the  land  and  buildings  owned  and 
actually  used  by  a  railroad  company  in  the  operation  of  its 
railroad;®"  and  to  the  bridge  of  a  toll-bridge  company. ''^  A 
corporation  organized  "to  protect  life  and  property  in  or  con- 
tiguous to  burning  buildings,  and  to  remove  and  take  charge 
of  such  property,"  is  a  quasi  public  corporation,  within  this 
rule.'^  "As  a  general  rule,"  said  the  Alabama  court  in  a  late 
case,  "the  property  of  all  private  corporations  is  as  subject 
to  legal  process  for  the  satisfaction  of  debt  as  is  the  property 
of  natural  persons.  An  exception  obtains,  however,  when  the 
corporation  is  created  to  serve  public  purposes  charged  with 
public  duties,  and  is  in  the  exercise  of  its  franchise  and  in  the 
performance  of  its  duties.  Then,  on  considerations  of  public 
policy,  without  regard  to  the  nature  or  quality  of  estate  or  in- 

Pittsburgh  Turnpike  Road,  13  Serg.  thority.    The  North  Carolina  case 

&  R.  (Pa.)  210,  15  Am.  Dec.  593;  above  cited  was  in  effect  overruled 

Shamokin  Valley  R.  Co.  v.  Liver-  in  Gooch  v.  McGee,  83  N.  C.  59,  35 

more,  47  Pa.  St.  470;  Youngman  v.  Am.  Rep.  558,  2  Keener's  Cas.  1728. 

Elmira  &  Williamsport  R.  Co.,  65  47  pog^   r  ygs 

Pa.  St.  286;   Foster  v.  Fowler,  60       ,ori„„\,   rr,-.q'    w„+=»  r.o„ai  n/» 
Pa  St  27  Tide  Water  Canal  Co., 

Tennessee:     Baxter  v.  Nashville  24  How.  (U.  S.)  257. 

&  Hillsboro  Turnpike  Co.,  10  Lea,  ,  '"  ^J'^^"!?^^"^  ^^^''^l  9°-  T,^*'"'" 
4g8  ham,  9  Watts  &  S.  (Pa.)  27,  42  Am. 

In  some  of  the  earlier  cases,  ex-  ^^"^  ^1^- 

ecution  against  property  of  a  quasi  ="  Plymouth  R.  Co.  v.  Colwell,  39 

public  corporation  necessary  to  en-  Pa.   St.   337,   80   Am.   Dec.   526,   1 

able   it   to   exercise   its  franchise  Smith's  Cas.  194,  2  Keener's  Cas. 

and  perform  its  duties  to  the  pub-  1728;  McColgan  v.  Baltimore  Belt 

lie  was  upheld.    State  v.  Rives,  5  R-  Co.,  85  Md.  519;  East  Alabama 

Ired.  (N.  C.)  297;  Arthur  v.  Com-  Ry-  Co.  v.  Doe,  114  U.  S.  340;  and 

mercial  &  Railroad  Bank  of  Vicks-  other  cases  in  note  46,  supra, 

burg,  9  Smedes  &  M.  (Miss.)  431.  si  Overton-  Bridge  Co.  v.  Means,. 

And  see  Stewart  v.  Jones,  40  Mo.  33  Neb.  857,  29  Am.  St.  Rep.  514.. 

140.    But  these  cases  are  opposed  52  Appeal  of  Boyd  (Pa.)   15  Atl.. 

to  the  overwhelming  weight  of  au-  736. 

Vol.  3.  P.  Cor.  40. 
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terest  of  the  corporation,  according  to  the  weight  of  authority, 
such  property  as  is  necessary  to  enable  it  to  discharge  its  duties 
to  the  public,  and  effectuate  the  objects  of  its  incorporation, 
is  not  subject  to  execution  at  law.  The  only  remedy  of  a 
judgment  creditor  is  to  obtain  the  appointment  of  a  receiver, 
and  the  sequestration  of  its  income  or  earnings."^* 

The  doctrine  exempting  property  of  quasi  public  corporations 
from  execution  and  attachment  is  based  upon  the  ground  that 
the  interests  of  the  public  are  involved,  and  are  paramount 
to  the  rights  of  creditors,  and  it  does  not  apply  so  as  to  exempt 
the  property  of  a  purely  private  corporation,  as  a  manufactur- 
ing company,  for  example,  which  owes  no  duties  to  the  pub- 
lic f*  nor  does  it  exempt  property  belonging  to  a  railroad  com- 
pany or  other  quasi  public  corporation,  which  is  not  in  use 
by  it,  or  which,  although  in  use,  is  not  necessary  to  enable  it 
to  exercise  its  franchises  and  perform  its  duties  to  the  pub- 
lic.^^  Thus  it  has  been  held  that  the  rule  does  not  apply  to 
land  or  town  lots  owned  by  a  railroad  company,  but  not  dedi- 
cated to  or  necessary  in  the  operation  of  its  road;^*  or  to  steel 
rails  purchased,  but  not  used,  and  not  needed  for  present  use.^'^ 
And,  by  the  weight  of  authority,  the  rule  does  not  apply  to 
the  cars  or  other  rolling  stock  of  a  railroad  company,  unless 
it  is  in  actual  use  at  the  time  of  the  levy,''*  or  to  the  safe  and 

53  Stone,  C.  J.,  in  Gardner  v.  Pa.  St.  337,  80  Am.  Dec.  526;  1 
Mobile  &  Northwestern  R.  Co.,  102  Smith's  Cas.  194,  2  Keener's  Cas. 
Ala.  635,  645,  48  Am.  St.  Rep.  84,  1728;  Shamokin  Valley  R.  Co.  v. 
88.  Livermore,  47  Pa.  St.  470. 

54  Reynolds  V  Reynolds  Lumber  ^,  j^^^^^  ^^  ^.^^  ^^^  ^^ 
Co.,  169  Pa.  St.  626,  47  Am.  St.  Rep.   g,.    g^g^  53  ^^   g^  ^^^   g33 

65  Plymouth  R.  Co.  V.  Colwell,  39  58  Boston,  Concord  &  M.  R.  Co.  v. 
Pa.  St.  337,  80  Am.  Dec.  526,  1  Gilmore,  37  N.  H.  410,  72  Am.  Dec. 
Smith's  Cas.  194,  2  Keener's  Cas.  336;  Coe  v.  Columbus,  Piqua  &  I. 
1728;  Johnson  Co.  v.  Miller,  174  R.  Co.,  10  Ohio  St.  372,  75  Am.  Dec. 
Pa.  St.  605,  52  Am.  St.  Rep.  833;  518;  Risdon  Iron  &  Locomotive 
Reynolds  v.  Reynolds  Lumber  Co.,  Works  v.  Citizens'  Traction  Co.  of 
169  Pa.  St.  626,  47  Am.  St.  Rep.  San  Diego,  122  Cal.  94,  68  Am.  St. 
935;  Gardner  v.  Mobile  &  North-  Rep.  25;  Hoyle  v.  Plattsburgh  & 
western  R.  Co.,'  102  Ala.  635,  48  Montreal  R.  Co.,  54  N.  Y.  314,  13 
Am.  St.  Rep.  84;  Overton  Bridge  Am.  Rep.  595;  Randall  v.  Elwell, 
Co.  v.  Means,  33  Neb.  857,  29  Am.  52  N.  Y.  521,  11  Am.  Rep.  747.  Con- 
st. Rep.  514.  tra.  Covey  v.  Pittsburg,  Ft.  Wayne 

50  Plymouth  R.  Co.  v.  Colwell,  39  &  C..R.  Co.,  3  Phila.  (Pa.)  173. 
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other  movables  of  such  a  corporation,®*  for  these  may  readily 
be  replaced  by  the  company. 

Nor  does  the  rule  of  exemption  apply  to  property  of  a  quasi 
public  corporation  which  has  become  unnecessary  because  of 
the  abandonment  of  its  franchises  in  whole  or  in  part.  It 
was  held,  therefore,  in  a  late  Alabama  case,  in  which  the  gen- 
erally accepted  doctrine  on  this  question  was  conceded,  that 
the  right  of  way  which  a  railroad  company  had  acquired  by 
purchase  was  subject  to  sale  on  execution,  where  it  had  aban- 
doned the  construction  of  its  road,  although  it  had  not  been 
dissolved.  "The  exemption  from  levy  is  maintainable,"  said 
the  court,  "only  upon  the  theory  that  the  corporation  is  created 
for  the  furtherance  of  public  purposes,  of  such  importance  to 
the  public  that  there  must  not  be  private  interference  with  such 
■of  the  corporate  property  as  is  essential  to  effectuate  these  pur- 
poses; and  presupposes  that  to  these  purposes,  the  property  is 
being  applied.  Property  not  necessary  to  effectuate  these  pur- 
poses, if  acquired  by  gift  or  purchase,  may  be  taken  by  legal 
process  for  the  satisfaction  of  debts.  *  *  *  And  so  may 
personal  property  employed,  and  necessarily  employed,  in  the 
exercise  of  corporate  franchises."*'*  Mules  and  other  property 
of  a  turnpike  company,  used  by  it  in  the  repair  of  its  road, 
are  subject  to  execution.®^ 

In  some  jurisdictions  statutes  have  been  enacted  expressly 
providing  for  the  seizure  and  sale  on  execution  of  the  fran- 
chises and  property  of  quasi  public  corporations.^^ 

59  Risdon  Iron  &  Locomotive  all  the  rights  and  privileges  there- 
Works  v.  Citizens'  Traction  Co.  o£  of,  so  far  as  they  relate  to  the  re- 
San  Diego,  122  Cal.  94,  68  Am.  St.  ceiving  of  tolls,  and  all  other  cor- 
Rep.  25.  porate  property,  may  be  taken  on 

60  Gardner  v.  Mobile  &  North-  execution,  and  sold  at  public  auc- 
western  R.  Co.,  102  Ala.  635,  48  tion.  This  statute  applies  to  rail- 
Am.  St.  Rep.  84.  And  see  Bene-  road  companies.  Williams  v.  Bast 
diet  V.  Heineberg,  43  Vt.  231.  Wareham,  0.  B.  &  P.  I.  Street  Ry. 

61  Franklin    &    Columbia    Turn-   Co.,    171    Mass.     61;     Simmons   v. 
pike    Co.     V.     Young,     8     Humph.   Worthington,  170  Mass.  203. 
(Tenn.)  103.  In  Pennsylvania,  the  act  of  June 

62  In  Massachusetts,  for  example,  16,  1836,  §  72,  authorized  the  prop- 
Pub.  St.  c.  105,  §§  30,  31,  provide  erty  of  a  quasi  public  corporation, 
that  the  franchises  of  a  corpora-  not  essential  to  the  purposes  of  the 
tion  authorized  to  receive  tolls,  and  corporation,  to  be  levied  upon  and 
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§  774.    Right  of  creditors  to  bring  suit  in  reference  to  the  man- 
agement of  the  corporation. 

Since  a  corporation,  so  long,  at  least,  as  it  is  a  going  con- 
cern, does  not  hold  its  property  or  funds  in  trust  for  the  bene- 
fit of  its  creditors,  but  holds  the  same  for  its  own  benefit,  or, 
rather,  for  the  benefit  of  its  stockholders,  just  as  a  natural  per- 
son holds  his  property,  and  with  the  same  right  to  deal  with 
and  dispose  of  the  same,®*  subject  to  the  right  of  the  state  and 
of  stockholders  to  insist  that  it  shall  keep  within  the  powers 
conferred  upon  it  by  its  charter,  it  follows  that  a  creditor  of  a 
corporation  cannot  come  into  a  court  of  equity  and  enjoin  the 
corporation  from  making  contracts  or  conveyances,  or  other- 
wise interfere  with  the  management  of  its  affairs,  unless  he  can 
show,  as  ground  for  the  relief  sought,  some  fraud  or  breach  of 
trust  as  against  him,  or  the  violation  of  some  special  right 
which  he  has  acquired  by  contract  with  the  corporation.  The 
only  remedy  of  the  creditor,  in  the  absence  of  a  statute,  if  he 
thinks  that  the  corporation  is  being  so  managed  as  to  waste 
its  assets  and  render  his  claim  uncollectible,  is  to  obtain  secu- 
rity by  means  of  an  attachment  or  execution,  if  the  circum- 

sold  on  execution,  and  authorized  corporations  not  dedicated  to  cor- 

its  other  property  to  be  reached  by  porate  purposes,  or  essential  to  the 

sequestration;  but  the  act  of  April  exercise    of    the    corporate    fran- 

7,   1870,   abolished  the  remedy  by  chlses,  is  still  to  be  sold  on  execu- 

sequestration,  and  provided  for  sale  tion,  not  under  the  act  of  1870,  but 

on   execution   of   all   the   property  under  the  act  of  1836.     Greensburg^ 

of   such    corporation,    except    land  Fuel  Co.  v.  Irwin  Natural  Gas  Co., 

held  in  fee,  together  with  the  fran-  162  Pa.  St.  78;  Appeal  of  Chautau- 

chise,  the  latter  act  being  expressly  qua  County  Nat.  Bank,  170  Pa.  St.  1. 

declared  to  be  "in  addition"  to  the  The  Michigan   statute   authoriz- 

provisions  of  the  act  of  1836,  and  ing  seizure  and  sale  on  execution 

"in    lieu    of"    the    proceedings    by  'of  the  franchise  of  "any  turnpike 

sequestration  thereunder.     See  Ap-  or  other  corporation,  authorized  to 

peal   of   Philadelphia  &   Baltimore  receive    toll,"    and    providing    for 

Central    R.    Co.,    70    Pa.    St.    355;  the  transfer  to  the  purchaser  of  all 

Greensburg  Fuel  Co.  v.  Irwin  Nat-  the   privileges    belonging   to   such 

ural  Gas  Co.,  162  Pa.  St.  78;   Iron  corporation  "so  far  as  relates  to  the 

City  Nat.  Bank  of  Pittsburgh  v.  Sie-  right  of  demanding  toll,"  and  de- 

mens-Anderson   Steel  Co.,   14   Fed.  livery  of  possession  of  "all  the  toll 

150;  and  other  Pennsylvania  cases  houses  and  gates  belonging  to  such 

cited  in  note  46,  supra.  corporation,"    does    not    apply    to 

Property  of  purely  private  corpo-  telephone    companies.     Ripley    v.. 

rations   is    still   subject   to   execu-  Evans,  87  Mich.  217. 
tion,  and  property  of  quasi  public      es  See  ante,  §§  767,  768. 
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stances  are  such  as  to  permit  this  course.  He  cannot  interfere 
by  injunction  merely  on  the  ground  that  the  corporation  is 
insolvent,  and  that  its  contemplated  action  may  render  his  claim 
uncollectible,  nor  on  the  ground  that  the  contemplated  action 
is  ultra  vires.^* 

Illustrations. — Thus  it  has  been  held  that  general  creditors  of 
a  railroad  company  cannot  maintain  a  bill  to  enjoin  it  from 
making  an  improvident  lease  for  a  long  term  of  years,  although 
it  is  alleged  that  the  corporation  is  insolvent,  where  there  is 
no  allegation  of  fraud  or  breach  of  trust,  or  any  other  ground 
of  equity  jurisdiction  bringing  the  case  within  the  general 
equity  powers  of  a  court  of  chancery.®^  "The  plaintiffs,"  it 
was  said  in  such  a  case,  "cannot  maintain  this  bill,  unless  upon 
the  ground  that  any  creditor  can  maintain  a  bill  in  equity 
against  an  individual  debtor  upon  like  allegations.  But  there 
is  no  allegation  of  fraud  or  breach  of  trust,  or  any  other  ground 
of  jurisdiction,  which  brings  the  case  within  the  general  equity 
powers  of  a  court  of  chancery.  The  bill  is  an  attempt  by  a 
creditor  to  restrain  his  debtor  from  making  what  is  alleged  to 
be  an  improvident  contract.  The  rights  of  the  parties  are 
governed  by  the  rules  of  the  common  law.  The  plaintiffs  as 
creditors  might  by  an  attachment  have  obtained  security  which 
would  take  precedence  of  the  contemplated  lease;  but  if  they 
could  not,  the  court  has  no  power  to  restrain  the  debtor  from 
making  a  disposition  of  his  property  which  is  permitted  by  the 
common  law,  unless  fraud  or  a  breach  of  trust  is  alleged  and 

M  Pond  V.  Framingham  &  Lowell  21  Colo.  203;    International  Trust 

R.  Co.,  130  Mass.  194,  2   Keener'a  Co.  v.  United  Coal  Co.,  27  Colo.  246; 

Cas.    1682,    1   Smith's   Cas.    355,    1  "Welch    v.   Importers'    &    Traders' 

Cum.  Cas.  1005;  Mills  v.  Northern  Nat.  Bank,  122  N.  Y.  177;  Barr  v. 

Railway  of  Buenos  Ayres  Co.,  5  Ch.  Bartram    &    Fanton    Mfg.    Co.,    41 

App.    621,    1    Smith's    Cas.    352,    1  Conn.  506. 

Cum.    Cas.    993;     Cleveland    City  „          ,„ „    xt  ,,.             -o^-^^fi^iA 

Forge    Iron    Co.    v.    Taylor    Bros,  colf  &  IroA  ?o     150  U   1    371    2 

Iron-Works    Co.,     54    Fed.     85,    1  S-^^  ^,^?^      ,'c^o     on          h 

Smith's  Cas.  356;  O'Conner  Mining  f,^,^"^^'^  ^^^-  ^^^^'  ^  ^um.  Cas. 
&  Mfg.  Co.  v.  Coosa  Furnace  Co., 

95  Ala.  614,  36  Am.  Rep.  251;  Fort  es  Pond  v.  Framingham  &  Lowell 

Payne  Furnace  Co.  v.  Fort  Payne  R.   Co.,   130   Mass.   194,  1   Smith's 

Coal  &  Iron  Co.,  96  Ala.  472,  38  Am.  Cas.  355,  2  Keener's  Cas.   1682,  1 

St.  Rep.  109;  Crymble  v.  Mulvaney,  Cum.  Cas.  1005. 
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shown.  The  allegation  that  the  defendant  corporation  is  in- 
solvent does  not  aid  the  plaintiffs.  In  the  absence  of  any  stat- 
ute giving  the  power,  this  court  has  no  authority  to  act  as  a 
court  of  insolvency  for  the  liquidation  of  the  affairs  of  an  in- 
solvent railroad  corporation."^" 

On  the  same  principle,  it  has  been  held  that  the  creditors 
of  a  railroad  company  cannot  sue  in  equity  to  enjoin  the  com- 
pany from  increasing  its  liabilities  by  the  issue  of  debenture 
stock,  for  the  purpose  of  borrowing  money,  and  distributing 
the  same  among  its  shareholders  under  the  guise  of  revenue 
and  as  dividends.®''  In  this  case  Lord  Hatherley,  L.  0.,  said, 
after  referring  to  the  right  of  a  shareholder  to  sue :  "But,  so 
far  as  the  case  rests  on  the  simple  fact  of  the  plaintiffs  being 
creditors  of  the  company,  it  seems  to  me  hardly  capable  of 
argument.  Work  is  done  for  a  limited  company;  no  engage- 
ment is  taken  from  them  by  way  of  security;  no  debenture 
or  mortgage  is  granted  by  them;  but  the  work  is  done  simply 
on  the  credit  of  the  company.  The  only  remedy  for  a  creditor 
in  that  case  is  to  obtain  his  judgment  and  to  take  out  execu- 
tion; or  it  may  be  that  he  may  have  a  power,  if  the  case  war- 
rants it,  of  applying  to  wind  up  the  company.®^  But  it  is 
wholly  unprecedented  for  a  mere  creditor  to  say,  'Certain  trans- 
actions are  taking  place  within  the  company,  and  dividends  are 
being  paid  to  shareholders  which  they  are  not  entitled  to  re- 
ceive, and  therefore  I  am  entitled  to  come  here  and  examine 
the  company's  deed,  to  see  whether  or  not  they  are  doing  what 
is  ultra  vires,  and  to  interfere  in  order  that,  as  by  a  bill  quia 
timet,  I  may  keep  the  assets  in  a  proper  state  of  security  for 

66  Pond  v.  Framingham  &  Lowell  Barr  v.  Bartram   &  Fanton  Mfg. 
R.   Co.,   130   Mass.    194,   1   Smith's  Co.,  41  Conn.  506. 
Cas.   355,   2  Keener's  Cas.   1682,   1       67  Mills  v.  Northern  Railway  of 
Cum.  Cas.  1005.  Buenos  Ayres  Co.,  5  Ch.  App.  621, 

A  court  of  equity  will  not,  on  the  1   Smith's  Cas.   352,  1   Cum.  Cas. 
petition  of  a  general  creditor,  re-   993. 

strain  a  corporation  from  selling  es  Of  course,  this  dictum  has  ref- 
its entire  property  to  a  stockholder  erence  to  the  winding-up  acts, 
or  director,  where  the  sale  is  not  for,  in  the  absence  of  a  statute,  a 
made  with  fraudulent  intent,  hut  creditor  cannot  sue  to  dissolve  or 
in  good  faith,  for  an  adequate  price,  wind  up  a  corporation.  See  post, 
and  for  the  purpose  of  paying  debts.   §  776. 
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the  payment  of  my  debt  whensoever  the  time  arrives  for  its 
payment.'  The  case  must  have  occurred,  of  course,  many  years 
ago,  before  joint-stock  companies  were  so  abundant,  but  cer- 
tainly within  the  last  twenty  or  thirty  years  the  money  due 
to  creditors  must  have  been  many  millions,  and  the  number 
of  creditors  must  have  been  many  thousands ;  yet  I  have  never 
before  heard — and  I  asked  in  vain  for  any  such  precedent — of 
any  attempt  on  the  part  of  a  creditor  to  file  a  bill  of  this  de- 
scription against  a  company,  claiming  the  interference  of  this 
court  on  the  ground  that  he,  having  no  interest  in  the  company, 
except  the  mere  fact  of  being  a  creditor,  is  about  to  be  de- 
frauded by  reason  of  their  making  away  with  their  assets.  It 
would  be  a  fearful  authority  for  this  court  to  assume,  for  it 
would  be  called  on  to  interfere  with  the  concerns  of  almost 
every  company  in  the  kingdom  against  which  a  creditor  might 
suppose  that  he  had  demands,  which  he  had  not  established  in 
a  court  of  justice,  but  which  he  was  about  to  proceed  to  es- 
tablish. If  there  is  this  power  in  any  case,  of  course  it  would 
apply  not  only  to  the  raising  of  money  by  debentures  and  to 
paying  shareholders,  but  it  would  extend  to  an  interference 
in  every  possible  way  with  the  dealings  of  the  company.""® 

It  has  also  been  held  that  the  creditors  of  a  corporation  can- 
not sue  in  equity  to  enjoin  the  dissolution  of  the  corporation 
by  the  stockholders,  even  though  they  may  have  attachment 
suits  pending  against  the  corporation,  and  the  dissolution  will 
defeat  them.  "The  attaching  creditors,"  said  the  court  in 
such  a  case,  "by  a  dissolution  of  a  defendant  corporation,  may 
lose  all  priority  over  the  other  creditors,  but  their  right  in 
equity  to  enforce  their  claim  to  their  ratable  portion  to  the 
corporation's  assets  by  suitable  proceedings,  which  is  all  that 
a  court  of  equity  can  recognize  with  reference  to  a  dissolution 
of  the  defendant  corporation,  would  be  left  to  them."''" 

60  Mills  V.  Northern  Railway  of       to  Cleveland  City  Forge  Iron  Co. 

Buenos  Ayres  Co.,  5  Ch.  App.  621,  v.  Taylor  Bros.  Iron-Works  Co.,  54 

1   Smith's  Cas.  352,   1   Cum.   Cas.  Fed.  85,  1  Smith's  Cas.  356. 
993. 
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The  doctrine  which  disqualifies  the  directors  of  a  corpora- 
tion from  binding  it  by  a  transaction  in  which  they  have  an 
interest  adverse  to  that  of  the  corporation  is  based  upon  the 
duty  which  the  directors  owe  to  the  corporation  and  its  stock- 
holders, and  not  upon  any  duty  to  creditors.  Creditors  cannot 
attack  such  a  transaction,  regardless  of  its  fairness  or  unfair- 
ness, merely  on  the  ground  that  it  is  voidable  at  the  instance 
of  the  corporation  or  the  stockholders,  but,  in  order  that  they 
may  impeach  it,  they  must  show  fraud  as  against  themselves, 
either  because  the  corporation  was  insolvent  at  the  time  of 
the  transaction,  or  because  the  transaction  was  entered  into 
with  intent  to  hinder,  delay,  or  defraud  them.  In  other  words, 
they  are  entitled  to  impeach  the  transaction,  not  upon  the  ground 
that  the  corporation  has  a  right  to  impeach  it,  and  that  they 
may  interfere  in  its  management  and  insist  upon  the  corpora- 
tion's exercising  its  option,  but  only  upon  the  ground  that,  and 
when,  the  transaction  is  fraudulent  as  against  their  rights  as 
creditors.''^ 

A  general  creditor  of  a  corporation  cannot  intervene  in  a 
suit  by  a  stockholder  against  the  corporation  and  other  stock- 
holders for  an  accounting.'' ^ 

§  775.  Creditors'  suits  in  equity  and  under  statutory  provisions, 
(a)  In  general. — Independently  of  any  statutory  provision, 
a  creditor  of  a  corporation  may  maintain  a  creditors'  bill  in 
equity  against  it  and  other  necessary  or  proper  parties  to  ob- 
tain satisfaction  of  his  debt,  when  he  has  exhausted  his  legal 
remedies,  or  when  the  circumstances  are  such  that  he  has  no 
legal  remedy.  The  principles  governing  such  a  suit  are  the 
same,  of  course,  as  where  suit  is  brought  against  a  natural  per- 
son.''*     In  accordance  with  those  principles,  when  a  creditor 

71  O'Conner  Mining  &  Mfg.  Co.  v.  Grape  Sugar  &  Refining  Co.,  30  W. 
Coosa  Furnace  Co.,  95  Ala.  614,  36  Va.  443,  8  Am.  St.  Rep.  88. 
Am.  St.  Rep.  251;  Crymble  v.  Mul-  72  Smith  v.  George  T.  Smith  Mfg. 
vaney,  21  Colo.  203;  Welch  v.  Im-  Co.,  119  Mich.  11.  See,  also,  Kan- 
porters'  &  Traders'  Nat.  Bank,  122  sas  &  Colorado  Pacific  Ry.  Co.  v. 
N.  Y.  177.     And  see  post,  §  832.  Fitzgerald,  33  Neb.  137. 

Compare    Sweeny    v.    Wheeling  73  por   notes   on   the   subject  of 
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of  a  corporation  has  recovered  a  judgment  against  it,  and  an 
execution  has  been  returned  unsatisfied,  or,  under  some  circum- 
stances, before  the  recovery  of  judgment,  or  without  the  issue 
and  return  of  an  execution,'^*  he  may  maintain  a  creditors'  bill 
to  reach  equitable  assets  of  the  corporation,  and  have  them  ap- 
plied to  the  satisfaction  of  his  claim.  ^* 

Such  a  bill  may  be  maintained  by  a  creditor,  for  example, 
to  set  aside  a  fraudulent  conveyance,  transfer,  or  mortgage  by 
the  corporation,  and  to  subject  the  property  to  the  payment  of 
its  debts,  or  to  hold  the  grantees  or  transferees  liable  for  the 
value  of  the  property;'^®  or  to  enforce  claims  in  favor  of  the 
corporation  against  the  directors  or  other  officers  for  diversion 
of  assets,  mismanagement,  or  negligence  ;''^'^  or  to  reach  or  hold 
stockholders  liable  for  assets  withdrawn  by  them,  or  distributed 
among  them,  in  fraud  of  the  rights  of  creditors  f^  or  to  enforce 
a  liability  of  stockholders  for  a  balance  due  on  their  stock  ;^® 
or,  under  some  statutes,  to  enforce  the  statutory  liability  of 
stockholders  to  creditors.***     After  a  corporation  has  been  dis- 

creditors'  bills,  In  which  the  sub-  &  Renssellaer  Iron  &  Steel  Co.  v. 
ject  is  discussed  and  many  cases  Southern  Agricultural  Works,  76 
collected,  see  90  Am.  Dec.  288-301,  Ga.  135,  2  Am.  St.  Rep.  26;  Ballia 
66  Am.  St.  Rep.  271-290.  And  for  v.  Loeb,  78  Wis.  404;  Siegel  v.  A.  H. 
a  valuable  article  on  the  subject  by  Andrews  &  Co.,  78  111.  App.  611,  181 
B.  A.  Milburn,  Esq.,  see  5  Enc.  PI.  111.  350;  Singer  v.  Hutchinson,  83 
&  Prac.  p.  388  et  seq.  111.  App.  675,  183  111.  606. 

I*  See  infra,  this  section,  (c).  A  corporation  which  is  largely 

75  Ogilvie  V.  Knox  Ins.  Co.,    22  indebted  on  claims  long  past  due. 
How.   (U.  S.)   380,  2  Keener's  Cas.   whose  only  property  consists  of  a 
1868,   1   Cum.   Cas.   814;    Hatch  v.   mine  and  a  plant  for  operating  the 
Dana,  101  U.  S.  205,  2  Keener's  Cas.   same,  which  are  not  available  for 
1880,    1   Cum.    Cas.    832;    Citizens'   payment   of   its   debts   in    the   or- 
Bank  &  Trust  Co.  v.  Union  Mining   dinary    course    of    business,    and 
&  Gold  Co.,  106  Fed.  97;  Parker  v.  whose  officers  admit   its  inability 
Carolina  Savings  Bank,   53   S.   C.  to  meet  its  obligations,  is  insolvent 
583,    69   Am.    St.    Rep.    888;    The  in  such  a  sense  as  to  entitle  its 
Coliseum  v.  Interstate  Lumber  Co.,   creditors  to  have  its  property  sold, 
123  Ala.  512;   Olney  v.  Conanicut  and   the   proceeds   applied   to   the 
Land  Co.,  16  R.  I.  597,  27  Am.  St.   payment  of  their  claims.     Citizens' 
Rep.    767,    2    Smith's    Cas.    1013;    Bank  &  Trust  Co.  v.  Union  Mining 
Baines  v.  Babcock,  95  Cal.  581,  29   &  Gold  Co.,  106  Fed.  97. 
Am.  St.  Rep.  158;  Tradesman  Pub-       76  See  the  cases  in  the  note  pre- 
lishing  Co.  v.  Knoxville  Car  Wheel  ceding.    And  see  post,  §  777. 
Co.,  95  Tenn.  634,  49  Am.  St.  Rep.       ■"  Post,  §  832. 
943;   Washington  Savings  Bank  v.       ts  Post,  §  778. 
Butchers'  &  Drovers'  Bank,  107  Mo.       'o  Post,  §  798. 
133,  28  Am.  St.  Rep.  405;  Albany       so  Post,  §  821. 
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solved,  creditors  may  maintain  a  bill  in  equity  to  subject  its 
assets  to  the  payment  of  their  claims.®^ 

(b)  Statutory  provisions. — In  many  states,  statutes  have  been 
enacted  expressly  providing  a  remedy  in  favor  of  creditors  of 
corporations  who  have  been  unable  to  collect  their  claims  by 
the  ordinary  legal  remedies.  In  New  York,  for  example,  it  is 
provided  by  statute  that,  "where  final  judgment  for  a  sum  of 
money  has  been  rendered  against  a  corporation  created  by  or 
under  the  laws  of  the  state,  and  an  execution,  issued  thereupon 
to  the  sheriff  of  the  county,  where  the  corporation  transacts 
its  general  business,  or  where  its  principal  office  is  located,  has 
been  returned  wholly  or  partly  unsatisfied,  the  judgment  cred- 
itor may  maintain  an  action  to  procure  a  judgment,  sequestrat- 
ing the  property  of  the  corporation,  and  providing  for  a  dis- 
tribution thereof,"  as  provided  by  law.*^  There  are  also  other 
provisions,  which  will  be  referred  to  later.** 

(c)  Exhausting  legal  remedies — Suit  by  general  creditor. — 
Courts  of  equity  entertain  creditors'  bills  against  a  natural  per- 
son or  a  corporation,  on  the  ground  that  he  has  no  adequate 
remedy  at  law,  and  as  a  general  rule,  therefore,  a  mere  general 
creditor,  who  has  obtained  no  judgment  at  law,  has  no  stand- 
ing in  equity  to  maintain  a  creditors'  bill.  He  must  have  ex- 
hausted his  legal  remedies  by  recovering  a  judgment  against 
the  corporation,  and  issuing  execution  thereon,  or  else  he  must 
show  that  for  some  reason  he  could  not  do  so,  or,  if  he  could, 
that  it  would  have  been  useless,  or  that,  for  some  reason,  the  im- 
mediate action  of  a  court  of  equity  is  necessary  to  protect  him. 

.  This  principle  is  elementary,  although  the  courts  have  not  al- 
ways agreed  in  its  application.**     This  rule  is  well  settled  in 

81  Post,  §  783.  las  Nat.  Bank  v.  John  Moran  Pack- 

82  Code  Civ.  Proc.  §§  1784,  1793.  ing  Co.,  138  Mo.  59;  Tawas  &  Bay 

83  See  post,  §  776.  County  R.  Co.  v.  Iosco  County  Cir- 
8*Hollins   V.    Brierfield    Coal    &  cuit  Judge,  44  Mich.  479;  Wehn  v. 

Iron  Co.,  150  U.  S.  371,  2  Keener's  Fall,  55  Neb.  547,  70  Am.  St.  Rep. 

Cas.  1683,  2  Cum.  Gas.  255;  Scott  v.  397;  Thornton  v.  Marginal  Freight 

Neely,    140    U.    S.    106;    Kittel    v.  Ry.  Co.,  123  Mass.  32;  McGough  v. 

Augusta,  Tallahassee  &  G.  R.  Co.,  Insurance  Bank  of  Columbus,  2  Ga. 

65  Fed.  859;   D.  A.  Tompkins  Co.  151,  46  Am.  Dec.  382. 

v.  Catawba  Mills,  82  Fed.  780;  At-  See  the  notes,  treating  this  mat- 
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the  federal  courts,  and  its  application  is  not  affected  by  the 
fact  that  a  statute  authorizes  a  general  creditor  to  maintain 
such  a  suit  in  the  state  courts,  for  "the  line  of  demarkation  be- 
tween equitable  and  legal  remedies  in  the  federal  courts  can- 
not be  obliterated  by  state  legislation."*®  A  simple  contract 
creditor  of  a  corporation,  not  having  reduced  his  claim  to  judg- 
ment, and  not  having  any  lien  by  mortgage,  trust  deed,  or  other- 
v^ise,  cannot  sue  in  equity  to  reach  and  subject  to  his  claim 
property  alleged  to  have  been  fraudulently  conveyed  by  the  cor- 
poration, on  the  theory  that  the  assets  of  the  corporation  are  a 
trust  fund  for  the  benefit  of  creditors,  for  they  are  not  a  trust 
fund  in  any  such  sense.*® 

Most  of  the  courts  hold  that  this  rule  applies  where  a  cred- 
itor sues  to  set  aside  a  fraudulent  conveyance,  to  such  an  ex- 
tent, at  least,  that  he  must  have  first  recovered  a  judgment.*'^ 
Some  courts  hold  that  an  execution  must  have  been  issued  and 
returned  unsatisfied.**  Others  hold  that  an  issue  of  execution 
in  such  a  case  is  not  necessary.*® 

By  express  statutory  provision  in  some  states,  a  general  cred- 
itor is  permitted  to  maintain  a  suit  in  equity  to  wind  up  an  in- 
solvent corporation  and  distribute  its  assets,  or  to  set  aside 
fraudulent  conveyances  and  transfers,  etc.,  and  recovery  of  a 
judgment  against  the  corporation,  before  bringing  the  suit,  is 
not  necessary.®" 

ter  at  length,  and  collecting  the  ss  See  Bassett  v.  St.  Albans  Hotel 
cases,  in  90  Am.  Dee.  288-301,  and  Co.,  47  Vt.  313;  Gilbert  v.  Stock- 
66  Am.  St.  Rep.  271-290.  -man,  81  Wis.  602,  29  Am.  St.  Rep. 

85  Hollins    V.    Brierfield    Coal    &   922;  Adsit  v.  Butler,  87  N.  Y.  585. 

r«?  ?ai'^^f  R-J-  rl\  %^^^Tr^^  «»  Miller  v.  Davidson,  3  Oilman 
Cas.   1683,  2   Cum.  Cas.  255.     And    ,^11  \    no    a  a    a„    t.„„    mr.   Tir  „ 

see    D.   A.    Tompkins   v.    Catawba  ("'■     5^^'  ".*  ^^-  ^^"a  '^?;   ^f; 

Mills,  82  Fed.  780.  ^°J^^'^  ^^^""'^^  Co    v    Gerrity    144 

86  Hollins  y.  Brierfield  Coal  &  E' J^=  ^^^m  Aqp  ^l»i^ntf  ^n" 
Iron  Co.,  150  U.  S.  371,  2  Keener's  ^^"  ^°-  %\^^-  ^^Z-  See  note,  90 
Cas.  1683,  2  Cum.   Cas.   255.    And  ■^™-  "^^-  '^^^■ 

see  ante,  §§  767,  768.  90  Tradesman   Publishing  Co.   v. 

87  Hollins  V.  Brierfield  Coal  &  Knoxville  Car  Wheel  Co.,  95  Tenn. 
Iron  Co.,  150  U.  S.  371,  2  Keener's  634,  49  Am.  St.  Rep.  943;  J.  V.  Nor- 
Cas.  1683,  2  Cum.  Cas.  255.  See  tham  &  Co.  v.  Atherton,  67  111. 
notes,  90  Am.  Dec.  288;  66  Am.  St.  App.  230;  Cook  v.  New  York  Con- 
Rep.  271,  286.  densed  Milk  Co.,  100  Ala.  580. 
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And  even  in  the  absence  of  such  a  statute,  the  general  rule 
is  subject  to  exceptions.  A  judgment  is  not  necessary  where 
it  is  impossible  to  obtain  it,  as  in  a  case  where  the  corporation 
has  been  dissolved,^^  or  where  the  immediate  action  of  the  court 
is  necessary,  and  delay  to  procure  a  judgment  at  law  would 
result  in  irreparable  injury,  or  where  the  complainant  has  a 
lien  which  he  seeks  to  enforce,  etc.®^  It  has  been  held  that 
the  rule  requiring  a  judgment  does  not  apply  where  the  cor- 
poration is  insolvent  and  is  disposing  of  its  assets  so  that  prompt 
action  by  a  court  of  equity  is  necessary  to  prevent  the  fraud 
and  preserve  the  assets  for  creditors.  In  such  a  case,  a  general 
creditor  may  sue  in  equity  for  an  injunction  and  the  appoint- 
ment of  a  receiver,  without  having  first  reduced  his  claim  to 
judgment.®^ 

By  the  weight  of  authority,  in  order  to  maintain  a  creditors' 
bill,  it  is  not  necessary  to  show  the  issue  of  execution  and  its 
return  unsatisfied,  where  it  is  otherwise  shown  that  the  corpo- 
ration is  insolvent,  and  that  the  issue  of  an  execution  would 
have  been  useless  f*  and  in  some  states,  although  not  in  others, 
it  has  been  held  that  recovery  of  a  judgment  is  not  necessary 
in  such  a  case.®® 

The  objection  that  the  complainant  in  a  creditors'  suit  has 
not  recovered  a  judgment  at  law  may  be  waived,  a^id  it  will 
be  held  to  have  been  waived  if  not  made  in  limine.^^ 

§  776.     Suits  to  wind  up  and  dissolve  a  corporation. 

It  is  perfectly  clear  that  a  court  of  equity  has  no  jurisdiction 
to  wind  up  the  affairs  of  a  corporation  and  dissolve  it  at  the 

91  See  post,  §  783;  Pullman- v.  bach,  101  Iowa,  40,  63  Am.  St.  Rep. 
Stebbins,  51  Fed.  10.  368. 

92  See  notes  in  90  Am.  Dec.  288;  os  See  note,  66  Am.  St., Rep.  285. 
66  Am.  St.  Rep.  271.  ss  Brown  v.  Lake  Superior  Iron 

93  Albany  &  Renssellaer  Iron  &  Co.,  134  U.  S.  530;  Reynes  v.  Du- 
Steel  Co.  V.  Southern  Agricultural  mont,  130  U.  S.  354;  Hollins  v. 
Works,  76  Ga.  135,  2  Am.  St.  Rep.  Brierfield  Coal  &  Iron  Co.,  150  U. 
26.  S.    371,    2    Keener's    Cas.    1683,    2 

9<  Parker  v.  Carolina  Savings  Cum.  Cas.  255;  Citizens'  Bank  & 
Bank,  53  S.  C.  583,  590,  69  Am.  St.  Trust  Co.  v.  Union  Mining  &  Gold 
Rep.    888,    891;    O'Brien   v.    Stam-   Co.,   106   Fed.   97;    State  v.   Green 
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suit  of  a  creditor,  however  insolvent  it  may  be,  unless  such 
jurisdiction  is  conferred  upon  it  by  statute.®^  And  there  are 
two  reasons.  In  the  first  place,  a  court  of  equity  has  no  juris- 
diction to  dissolve  a  corporation  at  all,  in  the  absence  of  a  stat- 
ute, except,  perhaps,  at  the  suit  of  a  stockholder  under  peculiar 
circumstances  f^  and  in  the  second  place,  a  mere  creditor  of  a 
corporation  has  nothing  to  do  with  the  question  whether  a  cor- 
poration shall  be  dissolved  or  not. 

In  some  jurisdictions,  however,  there  are  statutes  authorizing 
creditors  of  a  corporation,  when  it  is  insolvent,  to  maintain  a 
bill  or  complaint  in  equity  or  under  the  Code  to  wind  up  the 
affairs  of  the  corporation  and  distribute  its  assets.®®  A  corpo- 
ration is  insolvent,  so  as  to  entitle  a  creditor  to  maintain  a 
suit  to  wind  up  its  affairs  under  such  a  statute,  where  it  has 
executed  trust  deeds  of  all  its  property,  under  which  possession 
has  been  taken,  and,  on  account  of  a  general  depression  in 
business,  it  cannot,  by  selling  its  property  or  otherwise,  obtain 
money  to  discharge  its  obligations,  although,  before  such  de- 
pression, its  assets  were  valued  at  a  sum  much  in  excess  of  its 
liabilities."" 

In  New  York,  by  statute,  an  action  to  procure  a  judgment 
dissolving  a  domestic  corporation,  and  forfeiting  its  rights,  priv- 
ileges, and  franchises,  may  be  maintained:  (1)  Where  the 
corporation  has  remained  insolvent  for  at  least  one  year;  (2) 
where  it  has  neglected  or  refused,  for  at  least  one  year,  to  pay 
and  discharge. its  notes  or  other  evidences  of  debt;  (3)  where 
it  has  suspended  its  ordinary  and  lawful  business  for  at  least 
one  year;  or  (4)  if  it  has  banking  powers,  or  power  to  make 
loans  on  pledges  or  deposits,  or  to  make  insurances,  where  it 
becomes  insolvent  or  unable  to  pay  its  debts,  or  has  violated 
any,  provision  of  the  act    by  or  under  which  it  was  incorpo- 

Lake    County    Circuit    Court,    98  Tenn.   634,  49  Am.   St.  Rep.   943; 

Wis.  143.  J.  V.  Northam  &  Co.  v.  Atherton,  67 

"Ante,  §  319.  111.  App.  230. 

08  Ante,  §  319.  loo  Tradesman  Publishing  Co.  v. 

89  See  Tradesman  Publishing  Co.  Knoxville  Car  Wheel  Co.,  95  Tenn. 

V.    Knoxville   Car   Wheel    Co.,    95  634,  49  Am.  St.  Rep.  943. 
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rated,  or  of  any  other  act  binding  upon  it.'"^  Primarily,  such 
an  action  must  be  brought  by  the  attorney  general,  but  it  may 
be  maintained  by  a  creditor,  by  leave  of  court,  if  the  attorney 
general,  upon  application  to  him  as  provided  in  the  statute, 
refuses  or  fails  to  sue.^°^ 

§  777.    Fraudulent  conveyances,  etc.,  by  corporations. 

(a)  In  general. — A  corporation  is  subject,  to  the  same  ex- 
tent as  a  natural  person,  to  the  general  principles  of  law  and 
statutes  governing  fraudulent  conveyances,  and  in  this  connec- 
tion, therefore,  general  works  on  that  subject  must  be  con- 
sulted. If  a  corporation  conveys  or  transfers  its  property,  real 
or  personal,  to  an  individual  or  another  corporation,  with  in- 
tent to  hinder,  delay,  or  defraud  creditors,  or  without  consid- 
eration, existing  creditors  may  sue  in  equity,  after  recovery  of 
judgment  and  return  of  an  execution  thereon  Asatisfied,  or 
under  some  circumstances  without  this,^"^  to  set  the  convey- 
ance or  transfer  aside  as  fraudulent,  and  to  subject  the  property 
to  the  satisfaction  of  their  claims,  or  to  hold  the  grantee  or 
transferee  liable  for  its  value.^"*     "Corporations  cannot,  any 

101  Code  Civ.  Proc.  N.  Y.  §  1785.  United  States  Rubber  Co.  v.  Amer- 

102  Code  Civ.  Proc.  N.  Y.  §  1786.  ican  Oak  Leather  Co.,  27  C.  C.  A. 
The  sections  following  this,  and  118,  82  Fed.  248;  Id.,  37  C.  C.  A. 
section  1805  et  seq.,  contain  provi-    599,  96  Fed.  891. 

sions  for  an  injunction,  and  for  re-  Alabama:     Montgomery  &  West 

ceiver,  and  other  provisions  as  to  Point   R.    Co.    v.    Branch,    59   Ala. 

the  conduct  of  such  an  action  and  139;  Corey  v.  Wadsworth,  99  Ala. 

the  judgment  therein.  68,  42  Am.  St.  Rep.  29;  Fort  Payne 

103  See  infra,  this  section,  (d).  Bank  v.  Alabama  Sanitarium,  103 

104  United  States:  Hibernia  Ins.  Ala.  358;  Metcalf  v.  Arnold,  110 
Co.  v.  St.  Louis  &  New  Orleans  Ala.  180,  55  Am.  St.  Rep.  24;  Ber- 
Transportation  Co.,  4  McCrary,  432,  ney  Nat.  Bank  v.  Guyon,  111  Ala. 
13  Fed.  516;  Chicago,  Milwaukee  &  491. 

St.  P.  Ry.  Co.  V.  Third  Nat.  Bank  California:     Blanc  v.  Paymaster 

of  Chicago,  134  U.  S.  276;  Wabash,  Mining  Co.,  95  Cal.  524,  29  Am.  St. 

St.  Louis  &  Pac.  Ry.  Co.  v.  Ham,  Rep.    149;    Higgins    v.    California 

114  U.  S.  594;  Richardson's  Ex'r  v.  Petroleum  &  Asphalt  Co.,  122  Cal. 

Green,  133  V.  S.  30;    Sutton  Mfg.  373. 

Co.  V.  Hutchinson,  11  C.  C.  A.  320,  Georgia:  Hightower  v.  Mustian, 
63  Fed.  496;  Central  of  Georgia  8  Ga.  506;  Albany  &  Renssellaer 
Ry.  Co.  V.  Paul,  35  C.  C.  A.  639,  93  Iron  &  Steel  Co.  v.  Southern  Agri- 
Fed.  878;  Pullman  v.  Stebbins,  51  cultural  Works,  76  Ga.  135,  2  Am. 
Fed.  10;  American  Oak  Leather  Co.  St.  Rep.  26. 
V.  C.  H.  Fargo  &  Co.,  77  Fed.  671;  Illinois:     Bouton  v.  Smith,  113 
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more  than  individuals,  relieve  their  property  from  the  payment 
of  debts,  except  by  a  sale  or  transfer  in  good  faith  and  for  a 
full  consideration."^"^  In  some  jurisdictions,  creditors  may 
treat  the  conveyance  or  transfer  as  absolutely  void,  and  levy  an 
execution  on  the  property  as  the  property  of  the  corporation.^"® 
But  in  most  jurisdictions  the  conveyance  or  transfer  is  valid 
as  between  the  parties,  and  merely  voidable  at  the  suit  of  cred- 
itors, and  the  remedy  of  the  creditors  is  in  equity  only.^"^ 

111.  481;  J.  W.  Butler  Paper  Co.  v.  Tennessee:  Vance  v.  McNabb 
Robbins,  151  111.  588,  632;  Atwater  Coal  &  Coke  Co.,  92  Tenn.  47;  First 
V.  American  Exchange  Nat.  Bank  Nat.  Bank  of  Chattanooga  v.  Chat- 
of  Chicago,  152  111.  605.  tanooga  Wood  Split  Pulley  Co.,  97 

Kansas:    Citizens'  Bank  of  King-  Tenn.  308. 
man  v.  McClelland,  53  Kan.  699.  Texas:     National  Bank  of  Jeffer- 

Louisiana:  Hancock  v.  Hoi-  son  v.  Texas  Investment  Co.,  74 
brook,  40  La.  Ann.  53.  Tex.  421. 

Maine:  Symonds  v.  Lewis,  94  Virginia:  Barksdale  v.  Finney, 
Me.    501.  14  Grat.   (Va.)  338. 

Maryland:  Mish  v.  Main,  81  Md.  West  Virginia:  Sweeny  v.  Wheel- 
36;  Folsom  v.  Detrick  Fertilizer  &  ing  Grape  Sugar  &  Refining  Co.,  30 
Chemical  Co.,  85  Md.  52.  W.  Va.  443,  8  Am.  St.  Rep.  88. 

Michigan:     Grenell    v.     Detroit      Wyoming:    Durlacher  v.  Frazer, 
Gas  Co.,   112   Mich.   70;    Smith  v.   8  Wyo.  58,  80  Am.  St.  Rep.  918. 
Smith,  Sturgeon  &  Co.   (Mich.)   84       A  mortgage  given  by  a  corpora- 
N.  W.  144.  tion  to  secure  a  loan  made  at  the 

Mississippi:  Millsaps  v.  Chap-  time  to  the  corporation  is  not  in- 
man,  76  Miss.  942,  71  Am.  St.  Rep.  valid  as  against  existing  creditors 
547;  Mason  v.  Fischer  &  Burnett  because  it  is  accompanied  by  an 
Lumber  Co.  (Miss.)  21  So.  5.  agreement  that  its  execution  shall 

Missouri:  Slattery  v.  St.  Louis  be  concealed,  and  that  it  shall  not 
&  New  Orleans  Transportation  Co.,  be  recorded  within  the  time  pre- 
91  Mo.  217,  60  Am.  Rep.  245;  Mis-  scribed  by  law,  for  existing  cred- 
souri  Lead  Mining  &  Smelting  Co.  itors  are  not  injured  by  such  agree- 
V.  Reinhard,  114  Mo.  218,  35  Am.  ment.  American  Trust  &  Savings 
St.  Rep.  746;  Hall  v.  Goodnight.  Bank  v.  McGettigan,  152  Ind.  582. 
138  Mb.  576;  State  v.  A.  F.  Shap-  los  Rorke  v.  Thomas,  56  N.  Y. 
leigh  Hardware  Co.,  147  Mo.  366.       563. 

New  Jersey:  Montgomery  v.  A  mortgage  by  a  corporation  to 
Phillips,  53  N.  J.  Eq.  203,  2  Keen-  one  of  its  directors,  which  was 
er's  Cas.  1711;  Couse  v.  Columbia  kept  from  record  until  the  corpo- 
Powder  Mfg.  Co.  (N.  J.  Eq.)  33  ration  became  insolvent,  is  fraud- 
Atl.  297.  ulent    and    void    as    against    other 

New    York:     Cole    v.    Millerton   creditors.  Montgomery  v.  Phillips, 
Iron  Co.,  133  N.  Y.  164,  28  Am.  St.   53  N.  J.  Eq.  203,  2  Keener's  Cas. 
Rep.  615;   Rorke  v.  Thomas,  56  N.   1711. 
Y.   563.  106  See  Booth  v.  Bunce,  33  N.  Y. 

North  Carolina:  Hill  v.  Pioneer  139,  88  Am.  Dec.  372;  Montgomery 
Lumber  Co.,  113  N.  C.  173,  37  Am.  Web  Co.  v.  Dienelt,  133  Pa.  St.  585, 
St.  Rep.  621.  19  Am.  St.  Rep.  663. 

Pennsylvania:  Montgomery  Web  i»t  citizens' Bank  of  Kingman  v. 
Co.  V.  Dienelt,  133  Pa.  St.  585,  19  McClelland,  53  Kan.  699,  and  other 
Am.  St.  Rep.  663.  cases  cited  in  note  104,  supra. 
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This  rule  applies  when  the  members  of  a  corporation  form 
a  new  corporation,  and  cause  a  transfer  to  it  of  all  the  assets 
of  the  old  corporation  without  consideration,  or  without  any 
other  consideration  than  an  assumption  by  the  new  corporation 
of  all  the  debts  of  the  old  corporation.^"® 

A  mortgage  given  by  a  corporation  to  secure  a  debt  of  its 
president,  for  which  it  is  not  liable,  is  fraudulent  as  against 
the  creditors  of  the  corporation,  although  the  president  owns 
all  the  stock,  for  this  does  not  make  the  corporation  and  the 
president  the  same  in  law.^"* 

The  mere  fact  that  a  corporation  is  insolvent  does  not  make 
a  conveyance  or  mortgage  of  its  property  fraudulent.  The 
property  of  a  corporation  is  not  a  trust  fund  for  its  creditors 
in  any  such  sense  that  its  mere  insolvency,  while  it  is  still  a 
going  concern,  will  prevent  it  from  making  a  bona  fide  sale  of 
all  or  any  part  of  its  property,  or  a  mortgage  or  pledge  thereof, 
which  will  be  valid  as  against  general  creditors,  unless  such 
a  transaction  is  expressly  prohibited  by  some  statutory  provi- 
sion.^^" In  some  states,  however,  there  are  statutes  expressly 
prohibiting  and  declaring  void  transfers  or  assignments  by  a 
corporation  when  insolvent  or  in  contemplation  of  insolvency.^  ^^ 

The  right  of  an  insolvent  corporation  to  prefer  certain  cred- 

108  Hibernia  Ins.  Co.  v.  St.  Louis  los  Durlacher  v.  Frazer,  8  Wyo. 
&  New  Orleans  Transportation  Co.,  58,  80  Am.  St.  Rep.  918. 
4  McCrary,  432,  13  Fed.  516;  Brum  no  Chattanooga,  Rome  &  C.  R. 
V.  Merchants'  Mutual  Ins.  Co.,  16  Co.  v.  Evans,  14  C.  C.  A.  116,  31 
Fed.  140;  Chicago,  Milwaukee  &  St.  U.  S.  App.  432,  66  Fed.  809;  Hen- 
P.  Ry.  Co.  V.  Third  Nat.  Bank  of  derson  v.  Indiana  Trust  Co.,  143 
Chicago,  134  U.  S.  276;  Cole  v.  Ind.  561;  Clapp  v.  Allen,  20  Ind. 
Millerton  Iron  Co.,  133  N.  Y.  164,  28  App.  263;  Shaw  v.  Robinson  & 
Am.  St.  Rep.  615;  Grenell  v.  De-  Stokes  Co.,  50  Neb.  403;  Sells  v. 
troit  Gas  Co.,  112  Mich.  70;  Mont-  Rosedale  Grocery  &  Commission 
gomery  Web  Co.  v.  Dienelt,  133  Pa.  Co.,  72  Miss.  590;  Hoyt  v.  Shelden, 
St.  585,  19  Am.  St.  Rep.  663;  Vance  3  Bosw.  (N.  Y.)  267;  Barr  v.  Bar- 
V.  McNabb  Coal  &  Coke  Co.,  92  tram  &  Fanton  Mfg.  Co.,  41  Conn. 
Tenn.  47;  Austin  v.  Tecumseh  Nat.  506;  Branson  v.  Oregonlan  Ry. 
Bank,  49  Neb.  412,  59  Am.  St.  Rep.  Co.,  11  Or.  161;  Levins  v.  W.  O. 
543;  Metcalf  v.  Arnold,  110  Ala.  Peoples  Grocery  Co.  (Tenn.  Ch. 
180,  55  Am.  St.  Rep.  24.  And  see  App.)  38  S.  W.  733.  See,  also, 
the  other  cases  collected  ante,  §  ante,  §  768;  post,  §  780(a). 
342(e).  Ill  As  to  such  statutes  and  deci- 

sions under  them,  see  post,  §  781. 
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itors  over  others,  by  conveyance,  mortgage,  or  otherwise,  will  be 
considered  in  subsequent  sections.-' ^^ 

(b)  Conveyances,  transfers,  etc.,  to  directors  or  other  officers. — 
Judgment  creditors  of  an  insolvent  corporation  may  sue  in 
equity  to  impeach  and  set  aside  a  conveyance,  transfer,  or  mort- , 
gage  of  property,  or  confession  of  judgment,  to  or  for  the  benefit 
of  its  directors  or  other  officers,  if  it  was  made  while  the  cor- 
poration was  insolvent,  or  in  contemplation  of  insolvency,  and 
is  void  as  against  them  on  this  ground,  or  if  it  was  made  with- 
out consideration,  or  if  it  was  made  with  intent  to  hinder,  de- 
lay, or  defraud  them.^*^  In  most  jurisdictions,  as  we  shall 
presently  see,  although  not  in  all,  the  directors  or  other  officers 
of  a  corporation  cannot,  by  conveyance,  mortgage,  or  otherwise, 
when  the  corporation  is  insolvent,  obtain,  as  creditors  of  the 
corporation,  any  preference  over  other  creditors,  and,  if  they 
attempt  to  do  so,  other  creditors  are  entitled  to  relief  in 
equity."*  Where  this  doctrine  is  recognized,  a  mortgage  given 
by  a  corporation,  when  insolvent,  to  its  directors,  to  secure  debts 
due  to  them,  will  not  be  allowed  priority  over  a  claim  against 
the  corporation  for  damages  for  its  negligence  or  other  tort, 
upon  which  suit  had  been  brought  and  for  which  judgment  has 
since  been  recovered,  and  the  judgment  creditor  in  such  a  case 
may  sue  in  equity  to  set  the  mortgage  aside  and  subject  the 
property  to  the  satisfaction  of  the  judgment."® 

So  long  as  a  corporation  is  solvent,  however,  it  may  deal  with 
its  directors  and  other  officers  as  it  may  with  a  stranger,  and 
secure  or  pay  debts  due  them,  and  creditors  cannot  complain, 
in  the  absence  of  fraud.^^®     And  some  of  the  courts  hold  that 

112  Post,  §  780.  29 ;  Millsaps  v.  Chapman,  76  Miss. 

113  Sweeny  v.  Wheeling  Grape  942,  71  Am.  St.  Rep.  547;  Symonds 
Sugar  &  Refining  Co.,  30  W.  Va.   v.  Lewis,  94  Me.  501. 

443,  8  Am    St    Rep.  88;   Olney  v.       ,i,  g^^  ^he  cases  in  the  note  pre- 
Conanicut  Land  Co.,  16  R    I.  597,    ^^^^  ^^^  ggg        t  g  ^g^  ^ng^e 

^L^-J^- ^^^\l^l'  ^  ^.?^^}^  ?^o-  this  question  is  fully  treated. 

1013;  Beach  v.  Miller,  130  111.  162, 

17  Am.  St.  Rep.  291;  Hill  v.  Pio-  "=  Olney  v.  Conamcut  Land  Co., 

neer  Lumber  Co.,  113  N.  C.  173,  37  16  R.  I.  597,  27  Am.  St.  Rep.  767, 

Am.  St.  Rep.  621;  Corey  v.  Wads-  2  Smith's  Cas.  1013. 

worth,  99  Ala.  68,  42  Am.  St.  Rep.  ii«  Post,  §  787(a). 

Vol.  3.  P.  Cor.  41. 
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a  corporation,  even  when  it  is  insolvent,  may  prefer  creditors 
who  are  oiScers,  if  the  transaction  is  in  good  faith,  and  the 
debts  bona  fide  debts  of  the  corporation.^^'' 

The  doctrine  which  disqualifies  directors  of  a  corporation 
from  binding  it  by  a  contract  or  conveyance  with  or  to  them- 
selves, or  in  which  they  have  an  interest  adverse  to  that  of  the 
corporation,  does  not,  of  itself,  give  the  creditors  of  a  corpo- 
ration the  right  to  attack  such  a  transaction  in  any  case  in  which 
the  corporation  or  its  stockholders  could  attack  it.  The  trans- 
action, if  the  corporation  was  solvent  at  the  time,  is  not  void, 
but  merely  voidable  at  the  option  of  the  corporation  or  its  stock- 
holders. Creditors  cannot  attack  it  merely  on  the  ground  of  the 
fiduciary  relation  existing  between  the  corporation  and  the  di- 
rectors, regardless  of  the  fairness  or  unfairness  of  the  trans- 
action, but,  in  order  that  they  may  impeach  it,  they  must  show 
that  the  corporation  was  insolvent  at  the  time  of  the  transac- 
tion, or  that  it  was  entered  into  with  intent  to  hinder,  delay,  or 
defraud  them.^^* 

(e)  Right  of  subsequent  creditors  to  attack  conveyance  or  trans- 
fer.— If  a  debtor  disposes  of  his  property  with  intent  to  de- 
fraud those  to  whom  he  expects  to  become  indebted,  this  may 
be  a  fraud  against  them,  so  as  to  entitle  them  to  attack  the 
conveyance  or  transfer.^ ^^  It  is  a  well-settled  rule  of  law,  how- 
ever, that  if  an  individual,  without  any  intent  to  defraud  cred- 
itors, disposes  of  his  property  for  an  inadequate  consideration, 
or  without  any  consideration  at  all,  subsequent  creditors  cannot 

117  Post,   §  787(b).  continuance    will    necessarily    in- 
„,„             ,^.    .        „   -,.„    „„     volve  the  obtaining  of  new  credits 

118  O'Conner  Mining  &  Mfg.  Co.  .  ^.j^^  corporation,  which  cannot 
V.  Coosa  Furnace  Co.,  95  Ala.  614,    ^^  obtained  if  the  facts  are  Itnown, 

i^   ^?',-   ^\.^fP-   ^^\,^n^'     Ito'    constitutes  a  fraud  upon.those  who 
Crymble  v.  Mulvaney,  21  Colo.  203.    ^^^^  ^-^^^   ^^   induced  to  become 

119  The  feeeping  secret  of  an  ar-  creditors,  although  there  may  be 
rangement  between  an  insolvent  no  specific  intent  to  defraud  them, 
corporation  and  creditors,  by  which  and  the  parties  may  believe  it  pos- 
the  latter  are  put  in  control  of  the  sible  for  the  corporation  to  eventu- 
corporation,  and  are  given  judg-  ally  pay  in  full.  United  States 
ment  notes  to  secure  them  a  pref-  Rubber  Co.  v.  American  Oak  Leatli- 
erenoe,  for  the  purpose  of  enabling  er  Co.,  37  C.  C.  A.  599,  96  Fed. 
the  corporation  to  continue  in  busi-  891,  modifying  decree  in  27  C.  G. 
ness,  with  the  knowledge  that  such  A.  118,  82  Fed.  248. 
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sue  to  set  tlie  conveyance  aside  and  reach  the  property.  They 
are  not  injured,  for  they  have  given  credit  to  the  debtor  in  the 
■status  which  he  had  after  the  conveyance  was  made.  This  rule 
applies  to  creditors  of  corporations,  as  well  as  to  creditors  of 
natural  persons.  The  assets  of  a  corporation  are  not  held  by 
it  in  trust  for  the  benefit  of  its  creditors  in  any  such  sense  as 
to  entitle  a  creditor  to  attack  as  fraudulent  a  voluntary  convey- 
ance made  by  the  corporation  before  he  became  a  creditor.^^** 

(d)  Right  of  general  creditors  to  attack  conveyance  or  transfer. 
— In  most  jurisdictions,  except  where  there  is  a  statutory  provi- 
sion to  the  contrary,  it  is  the  settled  rule  that  creditors  cannot 
come  into  a  court  of  equity  by  a  creditors'  bill  to  set  aside  a 
fraudulent  conveyance  by  a  corporation,  and  subject  the  prop- 
erty to  the  satisfaction  of  their  claims,  when  they  have  no  lien 
by  mortgage,  deed  of  trust,  or  otherwise,  unless  they  have,  at 
least,  recovered  a  judgment  against  the  corporation,  or  unless, 
because  the  corporation  has  been  dissolved,  or  for  some  other 
reason,  recovery  of  a  judgment  is  impossible.^  ^^  And  in  some 
jurisdictions  an  execution  must  have  been  issued  and  returned 
unsatisfied.  On  these  questions,  however,  there  is  much  con- 
rflict  in  the  decisions.^  ^^ 

^  778.    Withdrawal  of  assets  by  stockholders. 

It  is,  of  course,  well  settled  that,  when  a  corporation  is  in- 
debted, and  particularly  when  it  is  insolvent,  it  cannot  directly 
or  indirectly  distribute  its  assets  among  its  stockholders,  or  allow 
stockholders  to  withdraw  its  assets,  leaving  its  creditors  unpaid. 
And  if  this  is  done,  the  stockholders  may  be  compelled  to  repay 
what  they  have  received,  at  the  suit  of  creditors,  or  a  receiver, 

120  Graham  v.  La  Crosse  &  Mil-  Neely,  140  U.   S.  106;   Atlas  Nat. 

waukee   R.   Co.,   102   U.   S.   148,    2  Bank  v.  John  Moran  Packing  Co., 

Keener's  Cas.  1677.    See  ante,  §  768.  138  Mo.  59;  Wehn  v.  Fall,  55  Neb. 

547,  70  Am.  St.  Rep.  397. 

iziHollins   V.   Brierfield   Coal  & 

Iron  Co.,   150   U.   S.   371,   2  Keen-  122  See  ante,  §  775(c).     And  see 

er's   Cas.   1683,   2   Cum.   Cas.   255;  the  notes  in  90  Am.  Dec.  288,  and 

Smith  V.  Fort  Scott,  Humboldt  &  66  Am.  St.  Rep.  271,  collecting  the 

"W.  R.  Co.,  99  U.  S.  398;   Scott  v.  cases. 
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assignee,  or  trustee  representing  them.}^^  The  courts  generally 
base  this  rule  on  the  ground  that  the  assets  are  a  trust  fund  for 
the  benefit  of  creditors,  but  it  is  not  at  all  necessary  to  resort 
to  any  such  theory.  For  the  stockholders  to  withdraw  the  as- 
sets of  a  corporation,  leaving  debts  of  the  corporation  unpaid,, 
is  a  fraud  upon  the  creditors. 

This  rule  applies  whenever  there  is  a  withdrawal  of  assets 
by  stockholders  to  the  injury  of  creditors,  however  it  may  be 
effected.  It  applies,  for  example,  when  the  assets  of  a  corpo- 
ration, or  any  part  of  them,  are  distributed  among  stockholders 
as  dividends,  or  otherwise,  when  there  are  no  surplus  profits 
available  for  the  payment  of  dividends,  and  they  are  paid  out 
of  assets  representing  the  capital  stock  ;^^*  where  a  corporation 
purchases  or  accepts  a  surrender  of  shares  of  its  stock,  and  pays 
therefor  out  of  the  assets  of  the  company  ;^^^   where  a  corpora- 

123  Guinness  v.  Land  Corporation  Bartlett  v.  Drew,   57   N.  Y.  587; 

of   Ireland,   22  Ch.  Div.  349,  375;  Williams   v.   Boice,    38   N.   J.   Bq. 

Wood  V.   Dummer,   3   Mason,   308,  364,  1  Smith's  Cas.  339;   Singer  v. 

Fed.    Cas.   No.   17,944,   2   Keener's  Hutchinson,   183   111.   606,   75  Am. 

Cas.  1858,  1  Cum.  Cas.  805;   Chat-  St.  Rep.   133;    Grant  v.  Ross,  100- 

tanooga,    Rome    &    C.    R.    Co.    v.  Ky.  44;  and  many  other  cases  cit- 

Evans,  14  C.  C.  A.  116,  66  Fed.  809,  ed  ante,  §  528(b).     See,  also,  ante, 

31  U.  S.  App.  432;  Moffat  v.  Smith,  §  518  et  seq. 

41  C.  C.  A.  671,  101  Fed.  771;  Buck  125  Buck  v.  Ross,  68  Conn.  29,  .57 
V.  Ross,  68  Conn.  29,  57  Am.  St.  Am.  St.  Rep.  60;  Crandall  v.  Lin- 
Rep.  60;  In  re  Brockway  Mfg.  Co.,  coin,  52  Conn.  73,  52  Am.  Rep.  562; 
89  Me.  121,  56  Am.  St.  Rep.  401;  Clapp  v.  Peterson,  104  III.  26,  2 
Bartlett  v.  Drew,  57  N.  Y.  587;  Smith's  Cas.  986,  1  Cum.  Cas.  380; 
Clapp  V.  Peterson,  104  111.  26,  2  Commercial  Nat.  Bank  v.  Burch, 
Smith's  Cas.  986,  1  Cum.  Cas.  380;  141  111.  519,  33  Am.  St.  Rep.  331; 
Commercial  Nat.  Bank  v.  Burch,  Hall  v.  Henderson,  126  Ala.  449; 
141  111.  519,  33  Am.  St.  Rep.  331;  Moffat  v.  Smith,  41  C.  C.  A.  671, 
Singer  v.  Hutchinson,  183  111.  606,  101  Fed.  771;  Adams  &  Westlake 
75  Am.  St.  Rep.  133;  Missouri  Lead  Co.  v.  Deyette,  5  S.  D.  418,  49  Am. 
Mining  &  Smelting  Co.  v.  Relnhard  St.  Rep.  887,  8  S.  D.  119,  59  Am. 
114  Mo.  218,  35  Am.  St.  Rep.  746;'  St.  Rep.  751.  And  see  ante,  §  200. 
Hall  v.  Henderson,  126  Ala.  449;  Where  a  stockholder  in  a  cor- 
Adams  &  Westlake  Co.  v.  Deyette,  poration,  which  was  known  by 
5  S.  D.  418,  49  Am.  St.  Rep.  887,  him  to  be  insolvent,  sold  his  stock 
8  S.  D.  119,  59  Am.  St.  Rep.  751.  to  the  company  at  its  par  value. 

See  the  valuable  and  extensive  and  took  from  a  debtor  of  the  cor- 

note  on  the  withdrawal  of  assets  of  poration  notes  secured  by  a  mort- 

a  corporation  in  57  Am.  St.  Rep.  gage,  the  corporation  surrendering 

63-84.  to  such  debtor  good  notes  secured 

12*  Wood  V.   Dummer,   3   Mason,  by  a  mortgage,  which  had  been  ex- 

308,  Fed.  Cas.  No.  17,944,  2  Keen-  ecuted  and  delivered  to  it  by  him, 

er's  Cas.  1858,   1   Cum.  Cas.  805;  it  was  held  that  the  transaction 


§  778  CREDITORS  OF  CORPORATIONS.  2361 

tion  releases  a  stockholder  from  liability  on  his  subscription 
without  an  equivalent  from  him,  and  not  under  a  bona  fide  com- 
promise.^^* 

If  the  stockholders  of  a  corporation  organize  another  corpo- 
ration, in  which  they  are  the  only  or  the  principal  stockhold- 
ers, and  cause  the  old  corporation  to  transfer  its  assets  to  the 
new,  the  transfer  is  a  fraud  upon  the  creditors  of  the  old  cor- 
poration, and  they  may  set  the  same  aside  in  equity,  and  reach 
the  assets  or  hold  the  new  corporation  liable,^  ^^  or  in  some  states 
they  may  treat  the  transfer  as  void,  and  levy  an  execution  upon 

or  attach  the  property  as  still  belonging  to  the  old  corpora- 
tion.128 

In  some  states  there  are  statutes  expressly  prohibiting  the 
directors  of  a  corporation  from  dividing,  withdrawing,  or  pay- 
ing any  part  of  the  capital  to  stockholders.  When  a  corpo- 
ration conveys  property  representing  its  capital  stock  to  another 
corporation  in  consideration  of  a  part  of  the  stock  of  the  latter, 
.such  stock  becomes  a  part  of  its  capital,  within  such  a  statute, 
and  cannot  be  distributed  among  its  stockholders.^^' 

The  stockholders  are  conclusively  presumed  to  know  the  quasi 
trust-fund  character  which  attaches  to  the  property  represent- 
ing its  capital  stock,  and  when  it  is  illegally  distributed  among 
them,  or  paid  to  one  or  more  of  them,  in  fraud  of  the  rights  of 

■was  a  withdrawal  of  assets  of  the  Rep.  514;  Hall  v.  Henderson,  126 

corporation  in  fraud  of  the  rights  Ala.    449;    and    other    cases    cited 

of  creditors,  and  that  the   stock-  ante,  §  476. 

holder  was  liable,  for  the  benefit  of  tj^^^.  subsequent  creditors  cannot 
creditors,    for    the    value    of    the  complain,  see  Shoemaker  v.  Wash- 
secured  notes  so  withdrawn.    Buck  ijum  Lumber  Co.,  97  Wis.  585. 
V.  Ross,  68  Conn.  29,   57  Am.   St. 

Hep    60  ^^''  Montgomery  Web  Co.  v.  Die- 

nelt,  133  Pa.  St.   585,   19  Am.   St. 

126  Sawyer  V.  Hoag,  17  Wall.  (U.  Rep.    663;    Cole   v.   Millerton   Iron 

S.)    620,   2   Keener's   Cas.    1873,   2  Co.,  133  N.  Y.  164,  28  Am.  St.  Rep. 

Smith's  Cas.  812,  1  Cum.  Cas.  818;  615;    Metcalf  v.   Arnold,   110   Ala. 

Potts  V.   Wallace,   146   U.   S.   689;  180,  55  Am.  St.  Rep.  24.     And  see 

Payne  v.  Bullard,  23  Miss.  88,  55  the  cases  collected  ante,  §  342(1). 

Am.   Dec.  74;    Boney  v.  Williams,  ,,aT>««+i,  ,r   Tj„„on   oo  -nt   v  ioq 

re  XT    T    ti„    oni .    Tn„ „„,„-+!,   ,,  128  Booth  V.  Buncc,  33  N.  Y.  139, 

55   N.   J.  Eg.   691;    Farnsworth  v.  go  a™   non   ^70 

Robbins,  36  Minn.  369;   Bouton  v.  '*''  •*-™-  "^^-  '"'^■ 

Dement,   123   111.  142;    Nichols  v.  129  Kohl    v.    Lilienthal,    81    Cal. 

Stevens,    123   Mo.    95,   45    Am.    St.  378. 
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creditors,  they  cannot  escape  liability  on  the  ground  that  they 
are  innocent  purchasers.^*" 

When  the  assets  of  a  corporation  have  been  wrongfully  dis- 
tributed among  its  stockholders,  creditors  of  the  corporation 
may  file  a  bill  against  some  of  such  stockholders  to  reach  the 
assets  received  by  them,  without  making  the  others  parties. 
If  the  defendants  desire  an  equitable  distribution  of  the  burden 
among  all  the  stockholders,  they  should  file  a  cross  bill  bringing 
in  the  other  stockholders,  or  they  may  file  an  original  bill  in 
an  independent  action.^*^ 

Corporations  represent  their  stockholders  in  bringing  and  de- 
fending suits  respecting  the  rights  and  obligations  of  the  corpo- 
ration, and  therefore,  in  the  absence  of  fraud  or  want  of  juris- 
diction, a  judgment  on  the  merits  against  a  corporation  in  an 
action  by  a  creditor  is  conclusive  of  the  validity  and  amount  of 
his  claim,  as  against  stockholders  who  are  made  defendants  to 
a  creditors'  bill  to  reach  corporate  assets  wrongfully  withdrawn 
and  in  the  hands  of  such  stockholders.^*^ 

§  779.    Assignments  for  the  benefit  of  creditors. 

(a)  In  general. — It  is  perfectly  well  settled  that  a  corporation 
in  failing  circumstances  has  the  same  power  and  right  as  a 
natural  person  to  make  a  voluntary  assignment  of  all  its  prop- 
erty and  choses  in  action  for  the  benefit  of  creditors,  unless  it 
is  prevented  from  doing  so  by  some  express  statutory  provi- 
sion.^**   And  in  most  jurisdictions,  as  we  shall  see  in  another 

130  Commercial  Nat.  Bank  v.  Ark.  302;  Ringo  v.  Biscoe,  13  Ark. 
Burch,  141  III.  519,  33  Am.  St.  Rep.  575;  Worthen  v.  GrlfBth,  59  Ark. 
331.  562,  43  Am.  St.  Rep.  50. 

131  Singer  v.  Hutchinson,  183  111.  Connecticut:  Chase  v.  Tuttle,  55 
606,  75  Am.  St.  Rep.  133;   Bartlett  Conn.  455,  3  Am.  St.  Rep.  64. 

V.  Drew,  57  N.  Y.  587.  Georgia:     McCallie  v.  Walton,  37 

132  Singer  v.  Hutchinson,  183  111.  Ga.  611,  95  Am.  Dec.  369;  Albany  & 
606,  75  Am.  St.  Rep.  133.  Renssellaer    Iron   &   Steel    Co.    v. 

138  Alabama:       Chamberlain     V.  Southei-n   Agricultural   Works,   76 

Bromberg,    83    Ala.    576;    Pope    v.  Ga.  135,  2  Am.  St.  Rep.  26;  Har- 

Brandon,  2  Stew.  401,  20  Am.  Dec.  vey  v.  Cubbedge,  75  Ga.  792. 
49;   Gibson  v.  Goldthwaite,  7  Ala.       Illinois:     Reichwald  v.  Commer- 

281,  42  Am.  Dec.  592.  cial  Hotel  Co.,  106  111.439;  Whlthed 

Arkansas:     Ex  parte  Conway,  4  v.  J.  Walter  Thompson  Co.,  86  111. 
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section,  it  may  prefer  particular  creditors,  unless  this  is  pro- 
hibited by  statute.^^* 

The  power  to  make  an  assignment  for  the  benefit  of  creditors, 
as  we  have  seen,  is  in  the  board  of  directors,^  ^^  to  be  exercised 
by  them  as  a  board,^**  and  not  in  subordinate  officers  ;^^^  but 
the  board  of  directors  may  authorize  the  execution  of  an  as- 
signment by  subordinate  officers.^^* 

(b)  Statutory  prohibitions. — In  some  jurisdictions,  transfers 

App.  76,  affirmed  in  J.  Walter  ting  Co.,  17  App.  Div.  282;  Home 
Thompson  Co.  v.  Whitehed,  185  111.  Bank  v.  J.  B.  Brewster  &  Co.,  17 
454,  76  Am.  St.  Rep.  51.  Misc.  Rep.  442. 

Indiana:  De  Camp  v.  Alward,  Ohio:  Stetson  v.  City  Bank  of 
52  Ind.  468,  473.  New  Orleans,  12  Ohio  St.  577. 

Maryland:  State  v.  Bank  of  Pennsylvania:  Dana  v.  Bank  of 
Maryland,  6  Gill  &  J.  205;  Merrick  United  States,  5  Watts  &  S.  223; 
V.  Bank  of  Metropolis,  8  Gill,  59;  Ardesco  Oil  Co.  v.  North  American 
Miller  v.  Matthews,  87  Md.  464.  Oil  &  Mining  Co.,  66  Pa.  St.  375. 
Massachusetts:  Sargent  v.  Web-  South  Carolina:  Parker  v.  Caro- 
ster,  13  Mete.  497,  46  Am.  Dec.  Una  Savings  Bank,  53  S.  C.  583,  69 
743.  Am.  St.  Rep.  888. 

Michigan:  Kendall  v.  Bishop,  76  South  Dakota:  Wright  v.  Lee,  2 
Mich.    634;    Boynton   v.    Roe,    114    S.  D.  596. 

Mich.  401;   In  re  George  T.  Smith       Tennessee:     Hopkins  v.  Gallatin 
Middlings   Purifier    Co.,    86    Mich.    Turnpike  Co.,  4  Humph.  403. 
149.  Utah:       Weyeth     Hardware     & 

Minnesota:  Tripp  v.  Northwest-  Mfg.  Co.  v.  James-Spencer-Bateman 
ern  Nat.  Bank,  41  Minn.  400.  Co.,  15  Utah,  110. 

Mississippi:  Arthur  v.  Commer-  Vermont:  Warner  v.  Mower,  11 
cial  &  Railroad  Bank  of  Vlcksburg,    Vt.  385. 

9  Smedes  &  M.  394,  48  Am.  Dec.  Virginia:  Burr's  Ex'r  v.  Mc- 
719;  State  v.  Commercial  Bank  of  Donald,  3  Grat.  215;  Planters' Bank 
Manchester,  13  Smedes  &  M.  569,  of  Farmville  v.  Whittle,  78  Va.  737. 
53  Am.  Dec.  106;  Sells  v.  Rose-  Washington:  Nyman  v.  Berry, 
dale  Grocery  &  Commission  Co.,  72  3  Wash.  St.  734. 
Miss.  590.  West  Virginia:     Pyles  v.  River- 

Missouri:     Hutchinson  v.  Green,   side  Furniture  Co.,  30  W.  Va.  123; 
91  Mo.  367,  2  Keener's  Cas.  1577;    RufEner  v.  Welton  Coal  &  Salt  Co., 
Chew  V.  EUingwood,  86  Mo.  260,  56    36  W.  Va.  244. 
Am.  Rep.  429;  Shockley  v.  Fisher,       Wisconsin:     Goetz  v.  Knie,  103 
75  Mo.  498.  Wis.  366;  Binder  v.  McDonald,  106 

Compare  Eppright  v.  Nickerson,    Wis.  332. 
78  Mo.  482.  Canada:     Whiting  v.  Hovey,  13 

Montana:      Ames   v.   Heslet,    19   Ont.  App.  7. 
Mont.  188,  61  Am.  St    Rep.  496.  134  See  post,  §§  780(a), (e),  781. 

New  Hampshire:     Flint  v.  Clin- 
ton Co.,  12  N.  H.  430.  "^  Ante,  §  691(c). 

New      Jersey:       Wilkinson      v.        iseAnte,  §  676   et  seq. 
Bauerle,  41  N.  J.  Eq.  635.  iqy  *„+„   xx  r,nn      „t    1    n^-, 

New  York:     Vanderpoel  v.  Gor-  ,/  Jnt  .^t^^  J   vnf  *^  /'  7«^'  """^^ 
man,  140  N.  Y.  563,  37  Am.  St.  Rep.   ^*'  ^O^.  note  54,  703,  note  76. 
601;    Croll  v.  Empire  State  Knit-       iss  id. 
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or  assignments  by  corporations  when  insolvent,  or  in  contem- 
plation of  insolvency,  are  expressly  prohibited  by  statute  and 
declared  void,  and  such  statutes  prevent  an  assignment  for  the 
benefit  of  creditors  by  a  corporation,  although  it  may  be  without 
preferences.^^® 

In  New  Jersey,  such  a  statute  was  enacted  in  1829,  but  was 
omitted  from  the  revision  of  1875,  and  re-enacted  in  1896. 
Under  this  statute,  assignments  for  the  benefit  of  creditors  by 
a  corporation,  although  without  preferences,  are  void;""  but 
between  1875  and  1896  assignments  were  valid.^*^ 

In  New  York,  from  1825  to  1892,  corporations  and  their 
officers  were  prohibited  from  making  any  transfer  or  assign- 
ment in  contemplation  of  insolvency  to  any  person  or  persons 
whatever,^  *^  and  this  prohibited  a  corporation  from  making  an 
assignment  for  the  benefit  of  creditors,  although  without  prefer- 
ences.'** It  did  not  apply,  however,  to  foreign  corporations.'** 
The  above  provision  was  repealed  by  the  amendment  of  1892, 
so  as  not  to  prohibit  transfers  and  assignments  in  contempla- 
tion of  insolvency,  but  to  prohibit  any  conveyance,  assignment, 
or  transfer,  payment  made,  judgment  suffered,  lien  created,  or 
security  given,  "when  the  corporation  is  insolvent  or  its  in- 
solvency is  imminent,  with  the  intent  of  giving  a  preference  to 
any  particular  creditor  over  other  creditors  of  the  corporation." 
And  this,  it  has  been  held,  does  not  prohibit  a  corporation  from 
making  a  general  assignment  for  the  benefit  of  creditors  Avith- 
out  preferences."^     Since  1901,  however,  under  the  amend- 

139  See  the  cases  In  the  notes  fol-  Harrison,    73   Hun    (N.   Y.)    528, 

lowing.  affirming  Troy  Waste  Mfg.  Co.  v. 

i-io  American  Ice  Machine  Co.  v.  Saxony  Woolen  MUls,  4  Misc.  Rep. 

Paterson  Steam  Fire  Engine  &  Ma-  245.     Compare  In  re  Bowery  Bank, 

chine  Co.,   22   N.  J.   Eq.   72.  16  How.  Pr.  (N.  Y.)  56. 

1"  Wilkinson  v.   Bauerle,   41  N.  i"  Vanderpoel  v.  Gorman,  140  N. 

J.  Eq.  635.  Y.  563. 

142  See  post,  §  781,  as  to  the  stat-  i*5  Home  Bank  v.  J.  B.  Brewster 

utory  provisions  in  New  York.  &  Co.,  17  Misc.  Rep.  (N.  Y.)  442; 

"3  Harris  v.  Thompson,  15  Barb.  Croll    v.    Empire    State    Knitting 

(N.  Y.)  62;  Loring  V.  United  States  Co.,    17   App.    Div.    (N.    Y.)    282; 

Vulcanized  Gutta  Percha  Belting  &  Creteau  v.  Poote  &  Thorne  Glass 

Packing  Co.,  30  Barb.  (N.  Y.)  644,  Co.,  54  App.  Div.  (N.  Y.)  168.    See, 

36  Barb.  329;  Sibell  v.  Remsen,  33  also,  In  re  Bowery  Bank,  16  How. 

N.  Y.  95;   Troy  Waste  Mfg.  Co.  v.  Pr.  (N.  Y.)  56,  5  Abb.  Pr.  415. 
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ment  of  that  year  providing  that  "no  corporation  formed  under 
or  subject  to  the  banking,  insurance  or  railroad  law  shall  make 
any  assignment  in  contemplation  of  insolvency,"  such  a  corpo- 
ration cannot  make  a  general  assignment  for  the  benefit  of  cred- 
itors, even  v^ithout  preferences;-'*®  but  there  is  no  prohibition 
against  such  an  assignment  by  other  corporations.^*'^ 

§  780.  The  right  of  a  corporation  to  prefer  creditors,  and  of  cred- 
itors to  obtain  preferences,  in  the  absence  of  any  statu- 
tory prohibition. 

(a)  Eight  of  corporation  to  prefer  creditors. — In  some  juris- 
dictions it  has  been  held  that  when  a  corporation  becomes  in- 
solvent, and  determines  to  make  an  assignment  for  the  benefit 
of  creditors,  or  ceases  business,  or  determines  to  cease  busi- 
ness,^** although  no  proceedings  may  have  been  instituted 
against  it  for  winding  up  its  affairs,  its  assets  are  so  far  a  trust 
fund  for  the  benefit  of  all  its  creditors  ratably,  that  it  cannot,  as 
a  natural  person  may,  prefer  one  or  more  of  its  creditors,  to  the 
exclusion  of  others,  by  a  voluntary  conveyance,  mortgage, 
pledge,  assignment,  confession  of  judgment,  or  otherwise,  and 
that,  if  it  attempts  to  do  so,  a  court  of  equity  will  set  the  prefer- 
ence aside,  and  distribute  the  assets  pro  rata  among  all  the  cred- 
itors.i*'' 

146  See  Troy  Waste  Mfg.  Co.  v.  pany's  existing  liabilities.   Creteau 

Harrison,  73  Hun  (N.  Y.)  528,  and  v.  Foote  &  Thome  Glass  Co.,   54 

other  cases  in  note  143,  supra.  App.  Div.  (N.  Y.)  168. 

1*7  See    Home    Bank    v.    J.    B.  Since  the  policy  of  the  stock  cor- 

Brewster    &    Co.,    17    Misc.    Rep.  poratlon  law  of  New  York  is  to 

(N.    Y.)    442,   and   other   cases   in  prevent  one  creditor  of  an  insolv- 

note  145,  supra.  ent  corporation  from  obtaining  any 

A    payment  to   creditors,   made  preference  over  other  creditors,  a 

by  the  officers  of  a  corporation  in  judgment  creditor  of  a  corporation 

violation  of  the  prohibition  against  cannot  maintain   an  action  to  set 

any    conveyance    of    property    by  aside  an  assignment  by  the  corpo- 

any  corporation  or  any  officer  when  ration  for  the  benefit  of  its  credit- 

the  corporation  is  insolvent,  with  ors,  in  order  to  obtain  a  preference 

the  intent  to  prefer  any  particular  over  other  creditors  in  the  payment 

creditor  over  other  creditors,  does  of  his  debt.    Creteau  v.  Foote  & 

not    invalidate    a    subsequent    as-  Thome   Glass   Co.,    54   App.   Div. 

signment  for  the  benefit  of  cred-  (N.  Y.)  168. 

itors  by  the   corporation  without  i*8  See  post,  this  section,  (b). 

preferences,  where  such  payments  us  United   States :     See  Wiscon- 

were  made  to  discharge  the  com-  sin  Marine  &  Fire  Ins.  Co.'s  Bank 
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This  view,  however,  is  contrary  to  the  overwhelming  weight 
of  authority.  The  late  cases  show  that  the  assets  of  a  corpora- 
tion are  not  in  any  proper  sense  a  trust  fund  for  creditors,  so 
long  as  no  proceedings  for  a  winding  up  have  been  instituted, 
even  though  it  may  be  hopelessly  insolvent,  except  to  such  an 
extent  that  they  cannot  be  distributed  among  or  withdrawn  by 
stockholders  to  the  prejudice  of  creditors ;  but,  on  the  contrary, 
a  corporation,  although  insolvent,  holds  its  assets  just  as  a  nat- 
ural person  holds  his  property,  with  the  same  power  to  dispose 
of  it  to  secure  or  pay  debts.^""  And  in  most  jurisdictions, 
therefore,  it  is  held  that  a  corporation,  although  it  may  be  hope- 
lessly insolvent,  and  although  it  may  be  about  to  go  into  the 
hands  of  a  receiver,  or  to  assign  for  the  benefit  of  creditors,  or 
may  be  in  the  act  of  making  an  assignment,  has  the  same  power 
as  a  natural  person  to  prefer  one  or  more  creditors  to  the  exclu- 
sion of  others,^  ^^  unless  it  is  prevented  from  doing  so  by  some 


V.  Lehigh  &  Franklin  Coal  Co.,  64 
Fed.  497. 

Smith  Middlings  Purifier  Co.  v. 
McGroarty,  136  U.  S.  237,  241, 
merely  followed  and  applied  the 
doctrine  of  the  Ohio  court. 

See  cases  to  the  contrary  in  note 
151,  infra. 

Ohio:  Rouse  v.  Merchants'  Nat. 
Bank,  46  Ohio  St.  493,  15  Am.  St 
Rep.  644,  2  Smith's  Cas.  1005. 
Compare  Damarin  v.  Huron  Iron 
Co.,  47  Ohio  St.  581. 

South  Dakota:  Adams  &  West- 
lake  Co.  V.  Deyette,  5  S.  D.  41S, 
49  Am.  St.  Rep.  887,  8  S.  D.  119, 
59  Am.  St.  Rep.  751,  Kellam,  J., 
dissenting,  2  Smith's  Cas.  995. 

Tennessee :  Marr  v.  Bank  of  West 
Tennessee,  4  Cold.  471;  Tradesmaji 
Publishing  Co.  v.  Knoxville  Car 
Wheel  Co.,  95  Tenn.  634,  49  Am. 
St.  Rep.  943;  Smith  v.  St.  Louis 
Mutual  Life  Ins.  Co.,  3  Tenn.  Ch. 
502;  Memphis  Barrel  &  Heading 
Co.  V.  Ward,  99  Tenn.  172,  63  Am. 
St.  Rep.  825;  Smith  v.  Bradt  Print- 
ing Co.,  97  Tenn.  351;  Brown  v. 
Morristown  Co-operative  Stove  Co. 
(Tenn.  Ch.  App.)  42  S.  W.  161. 
Texas:    Lyons-Thomas  Hardware 


Co.  V.  Perry  Stove  Mfg.  Co.,  86  Tex. 
143;  Fowler  v.  Bell,  90  Tex.  150, 
59  Am.  St.  Rep.  788. 

Washington:  Thompson  v.  Hu- 
ron Lumber  Co.  4  Wash.  600;  Smith 
V.  Hopkins,  10  Wash.  77;  Conover 
v  Hull,  10  Wash.  673,  45  Am.  St. 
Rep.  810;  Compton  v.  Schwabacher 
Bros.  &  Co.,  15  Wash.  306;  Cook  v. 
Moody,  18  Wash.  114,  63  Am.  St, 
Rep.  872;  Biddle  Purchasing  Co.  v. 
Port  Townsend  Steel  Wire  &  Nail 
Co.,  16  Wash.  681;  Burrell  v.  Ben- 
nett, 20  Wash.  644. 

A  preference  is  none  the  less  in- 
valid, under  this  doctrine,  because 
given  in  pursuance  of  a  prior  un- 
derstanding or  agreement  therefor. 
Biddle  Purchasing  Co.  v.  Port 
Townsend  Steel  Wire  &  Nail  Co., 
16  Wash.  681. 

As  to  what  constitutes  insolven- 
cy within  this  doctrine,  see  infra, 
this   section,  (c). 

150  Ante,  §  768,  and  cases  there 
cited. 

131  United  States:  Lippincott  v. 
Shaw  Carriage  Co.,  25  Fed.  577; 
Sanford  Fork  &  Tool  Co.  v.  Howe, 
Brown  &  Co.,  157  U.  S.  312,  2 
Keener's  Cas.  1691,  reversing  Howe, 
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express  statutory  provision,  as  will  be  explained  in  a  subsequent 
section.^  ^^ 

Brown  &  Co.  v.  Sanford  Fork  &  Bank  of  New  Haven,  6  Conn.  233, 
Tool  Co.,  44  Fed.  231,  2  Smitlis  2  Smith's  Cas.  990;  Pondville  Co. 
Cas.  1017;  National  Bank  of  Com-  v.  Clark,  25  Conn.  97;  Smith  v. 
merce  in  Denver  v.  Allen,  33  0.  Skeary,  47  Conn.  47. 
C.  A.  169,  90  Fed.  545;  Gould  v.  Georgia:  Albany  &  Renssellaer 
Little  Rock,  Mississippi  River  &  T.  Iron  &  Steel  Co.  v.  Southern  Agri- 
Ry.  Co.,  52  Fed.  680;  Brown  v.  cultural  Works,  76  Ga.  135,  2  Am. 
Grand  Rapids  Parlor  Furniture  St.  Rep.  26;  Weihl  v.  Atlanta  Fur- 
Co.,  7  C.  C.  A.  225,  58  Fed.  286;  niture  Mfg.  Co.,  89  Ga.  297;  Mil- 
Doe  V.  Northwestern  Coal  &  Trans-  ledgeville  Banking  Co.  v.  Mcln- 
portation  Co.,  78  Fed.  62.  And  tyre  Alliance  Store,  98  Ga.  503. 
see  Hollins  v.  Brierfield  Coal  &  Illinois:  Reichwald  v.  Commer- 
Iron  Co.,  150  U.  S.  371,  2  Keener's  cial  Hotel  Co.,  106  111.  439;  War- 
Cas.  1683,  2  Cum.  Cas.  255.  ren  v.  First  Nat.  Bank  of  Colum- 

A  bank  is  not  required  to  give  bus,  149   111.  9;    Bouton  v.  Smith, 

any  notice  of  a  claim  which  it  has  113    111.   481;    Glover   v.   Lee,    140 

against  a   mercantile  corporation.  111.  102;  J.  W.  Butler  Paper  Co.  v. 

or  the  amount  of  the  claim,   nor  Robbins,   151  III.   588;    Gottlieb  v. 

does  the  fact  that  it  exercises  the  Miller,   154   111.   44;    Illinois   Steel 

moral  or  business  influence  which  Co.  v.  O'Donnell,   156  111.   624,   47 

it  possesses  over  the  corporation  as  Am.  St.  Rep.  245;  Blair  v.  Illinois 

a  large  creditor,    to    induce  It  to  Steel   Co.,   159   111.   350;    Rockford 

grant  a  preference,  render  it  liable  Wholesale  Grocery  Co.  v.  Standard 

to  other  creditors  for  the  amount  Grocery  &  Meat  Co.,   175    111.   89, 

which  it  receives  in  payment  of  its  67  Am.  St.  Rep.  205,  affirming  74 

claims,  where  it  has  no  actual  con-  111.  App.  317;   State  Nat.  Bank  of 

trol  over  the  action  of  the  ccan-  St.  Joseph  v.  Union  Nat.  Bank  of 

pany.    National  Bank  of  Commerce  Chicago,    168     111.     519,    affirming 

in  Denver  v.  Allen,  33  C.  C.  A.  169,  Union    Nat.    Bank    of    Chicago    v. 

90  Fed.  545.  State  Nat.  Bank  of  St.  Joseph,  68 

Alabama:  O'Bear  Jewelry  Co.  v.  III.  App.  43. 
Volfer,  106  Ala.  205,  .54  Am.  St.  Indiana:  First  Nat.  Bank  of 
Rep.  31,  2  Smith's  Cas.  822,  2  Crawfordsville  v.  Dovetail  Body  & 
Keener's  Cas.  1665  (reversing,  in  Gear  Co.,  143  Ind.  550,  52  Am.  St. 
so  far  as  they  are  to  the  contrary.  Rep.  435;  Henderson  v.  Indiana 
Corey  v.  Wadsworth,  99  Ala.  68,  Trust  Co.,  143  Ind.  561;  Levering 
42  Am.  St.  Rep.  29;  Goodyear  Rub-  v.  Bimel,  146  Ind.  545;  Clapp  v. 
ber  Co.  v.  Geo.  D.  Scott  Co.,  96  Allen,  20  Ind.  App.  263. 
Ala.  439;  Gibson  v.  Trowbridge  Iowa:  Buell  v.  Buckingham,  16 
Furniture  Co.,  96  Ala.  357);  Corey  Iowa,  284,  85  Am.  Deo.  516;  Gar- 
V.  Wadsworth,  118  Ala.  488;  An-  rett  v.  Burlington  Plow  Co.,  70 
derson  V.  Bullock  County  Bank,  122  Iowa,  697,  59  Am.  Rep.  461;  War- 
Ala.  275.  field  V.  Marshall  County  Canning 

Arkansas:     Rings  v.  Biscoe,   13  Co.,  72  Iowa,  666,  2  Am.  St.  Rep. 

Ark.  563;   Worthen  v.  Griffith,  59  263;    Rollins  v.   Shaver  Wagon   & 

Ark.  562,  43  Am.  St.  Rep.  50.  Carriage  Co.,  80  Iowa,  380,  20  Am. 

California:     Welch    v.    Sargent,  St.  Rep.  427;    First  Nat.  Bank  of 

127  Cal.  72.  Latrobe   v.    Garretson,    107    Iowa, 

Colorado:    West  v.  Hanson  Prod-  196. 

uce  Co.,  6  Colo.  App.  467;  John  V.  Kansas:     Grand  De  Tour  Plow 

Farwell  Co.  v.  Sweetzer,  10  Colo.  Co.   v.   Rude   Bros.   Mfg.    Co.,    60 

App.  421;  Burchinell  v.  Bennett,  10  Kan.  145. 

Colo.  App.  502.  Kentucky:     Lexington  Life,  Fire 

Connecticut:      Catlin    v.    Eagle  &  Marine  Ins.  Co.  v.  Page,  17  B. 
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Of  course,  even  in  those  jurisdictions  in  which  an  insolvent 
corporation  is  allowed  to  prefer  creditors,  a  preference  will  not 


Mon.  412,  66  Am.  Dec.  165;  United 
States  Bank  v.  Huth,  4  B.  Mon. 
423. 

Maine:  Symonds  v.  Lewis,  94 
Me.    501. 

Maryland:  State  v.  Bank  of 
Maryland,  6  Gill  &  J.  205,  26  Am. 
Dec.  561. 

Michigan:  Bank  of  Montreal  v. 
J.  B.  Potts  Salt  &  Lumber  Co.,  90 
Mich.  345;  Austin  v.  First  Nat. 
Bank  of  Kalamazoo,  100  Mich.  613. 

As  to  the  statutory  prohibition  in 
this  state  against  preferences  by 
insolvent  banks,  see  post,  p.  2377. 

Mississippi:  Arthur  v.  Commer- 
cial &  Railroad  Bank  of  Vicksburg, 
9  Smedes  &  M.  394,  48  Am.  Dec. 
719;  Sells  v.  Rosedale  Grocery  & 
Commission  Co.,  72  Miss.  590;  Palm- 
er V.  George  W.  Hutchison  Gro- 
cery Co.,  11  So.  789;  Mason  v. 
Fischer  &  Burnett  Lumber  Co.,  21 
So.  5. 

Missouri:  Schufeldt  v.  Smith, 
131  Mo.  280,  52  Am.  St.  Rep.  628, 
2  Keener's  Cas.  1718,  2  Smith's 
Cas.  1001;  Foster  v.  Mullanphy 
Planing  Mill  Co.,  92  Mo.  79;  Butler 
V.  Harrison  Land  &  Mining  Co., 
139  Mo.  467,  61  Am.  St.  Rep.  464; 
Larrabee  v.  Franklin  Bank,  114  Mb. 
592,  35  Am.  St.  Rep.  774;  Waggon- 
er-Gates Milling  Co.  v.  Ziegler- 
Zaiss  Commission  Co.,  128  Mo. 
473;  La  Grange  Butter  Tub  Co.  v. 
National  Bank  of  Commerce,  122 
Mo.  154,  43  Am.  St.  Rep.  558; 
Slavens  v.  John  R.  Cook  Drug  Co., 
128  Mo.  341;  Meyer  v.  American 
Folding  Chair  Co.,  130  Mo.  188; 
Pullis  v.  Pullis  Bros.  Iron  Co.,  157 
Mo.  565;  Webb  v.  Midway  Lumber 
Co.,  68  Mo.  App.  546. 

Montana:  Ames  v.  Heslet,  19 
Mont.  188,  61  Am.  St.  Rep.  496. 

Nebraska:  Shaw  v.  Robinson 
&  Stokes  Co.,  50  Neb.  403;  Wallachs 
V.  Robinson  &  Stokes  Co.,  50  Neb. 
469;  German  Nat.  Bank  of  Hast- 
ings v.  First  Nat.  Bank  of  Hast- 
ings, 55  Neb.  86;  Solomon  v.  C.  M. 
Schneider  &  Co.,  56  Neb.  680;   M. 


A.   Seeds   Dry-Plate   Co.  v.  Heyn 
Photo-Supply  Co.,  57  Neb.  214. 

New  Jersey:  Wilkinson  v. 
Bauerle,  41  N.  J.  Eq.  635;  Vail  v. 
Jameson,  41  N.  J.  Eq.  648;  Bissell 
V.  Besson,  47  N.  J.  Eq.  580;  Savage 
V.  Miller,  56  N.  J.  Eq.  432.  As  to 
the  statutory  prohibition  in  New 
Jersey,  see  post,  p.  2377. 

New  York:  Coats  v.  Donnell,  94 
N.  Y.  168;  Varnum  v.  Hart,  119  N. 
Y.  101;  French  v.  Andrews,  81  Hun, 
272.  As  to  the  statutory  prohibi- 
tion in  New  York,  see  post,  p.  2378. 

North  Carolina:  Blalock  v. 
Kernersville  Mfg.  Co.,  110  N.  C.  99; 
Merchants'  Nat.  Bank  of  Richmond 
V.  Newton  Cotton  Mills,  115  N.  C. 
507. 

Oregon:  Currie  v.  Bowman,  25 
Or.  364.  Compare  Sabin  v.  Colum- 
bia Fuel  Co.,  25  Or.  15,  42  Am.  St. 
Rep.  756. 

Pennsylvania:  Dana  v.  Bank  of 
United  States,  5  Watts  &  S.  223; 
Borton  v.  Brines-Chase  Co.,  175  Pa. 
St.  209;  Pairpoint  Mfg.  Co.  v. 
Philadelphia  Optical  &  Watch  Co., 
161  Pa.  St.  17;  Moller  v.  Keystone 
Fibre  Co.,  187  Pa.  St.  553. 

Utah:  Colorado  Fuel  &  Iron  Co. 
V.  Western  Hardware  Co.,  16  Utah, 
4 ;  Singer  v.  Salt  Lake  Copper  Mfg. 
Co.,  17  Utah,  143,  70  Am.  St.  Rep. 
773;  Weyeth  Hardware  &  Mfg.  Co. 
V.  James-Spencer-Bateman  Co.,  15 
Utah,  110;  Burnham,  Hanna,  Muu- 
ger  &  Co.  V.  McCornlck,  18  Utah, 
42;  Wells,  Fargo  &  Co.  v.  George 
M.  Scott  &  Co.,  18  Utah,  127;  Na- 
tional Bank  of  Republic  v.  George 
M.  Scott  &  Co.,  18  Utah,  400. 

Vermont:  Whitwell  v.  Warner, 
20  Vt.  425;  Warner  v.  Mower,  11 
Vt.  385. 

Virginia:  Burr's  Ex'r  v.  Mc- 
Donald, 3  Grat.  215 ;  Planters'  Bank 
of  Farmville  v.  Whittle,  78  Va.  737, 

As  to  the  statutory  prohibition 
in  this  state,  see  post,  p.  2384. 

West  Virginia:  Pyles  v.  River- 
side Furniture  Co.,  30  W.  Va.  123; 
Hope  V.  Valley  City  Salt  Co.,  25  W. 
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be  sustained  if  the  transaction  is  of  such  a  character  as  to  con- 
stitute a  fraud  in  fact  iipon  other  creditors.-"'^ 

Where  a  creditor  of  an  insolvent  corporation  is  also,  in  a  less 
amount,  its  debtor,  the  corporation  can  prefer  him  over  other 
creditors  only  to  the  extent  of  the  balance  due.*®*  And  al- 
though a  creditor  who  has  in  good  faith  obtained  collateral  se- 
curity for  his  debt  cannot  be  compelled  to  surrender  the  same 
for  the  common  benefit  of  all  the  creditors,  he  cannot  share  in 
the  other  assets  of  the  corporation  until  such  securities  have 
been  exhausted.*  ®® 

Preference  of  officers  or  stockholders. — By  the  vpeight  of 

authority,  as  we  shall  see  in  another  section,  the  rule  allowing 
preference  of  creditors  by  an  insolvent  corporation  does  not 
apply  to  creditors  who  are  directors  or  other  officers  of  the  cor- 
poration ;*®®  but  it  does  apply  to  creditors  who  are  merely  stock- 
holders.*^^ 


Va.  789;  Ruffner  v.  Welton  Goal  & 
Salt  Co.,  36  W.  Va.  214;  Hulings 
V.  Hulings  Lumber  Co.,  38  W.  Va. 
351. 

Wisconsin:  Ford  v.  Hill,  92  Wis. 
188,  53  Am.  St.  Rep.  902;  South 
Bend  Chilled  Plow  Co.  v.  George 
C.  Cribb  Co.,  97  Wis.  230;  Slack 
V.  Northwestern  Nat.  Bank  of  Su 
perior,  103  Wis.  57,  74  Am.  St.  Rep. 
841. 

Compare  First  Nat.  Bank  of 
Stevens  Point  v.  Knowles,  67  Wis. 
373;  FOrd  v.  Plankinton  Bank,  87 
Wis.  363. 

Wyoming:  Conw^ay  v.  Smith 
Mercantile  Co.,  6  Wyo.  468. 

And  see  the  note  in  45  Am.  St. 
Rep.   826-835. 

As  to  preferences  in  assignments 
for  the  benefit  of  creditors,  see  in- 
fra, this  section,  (e). 

152  See  post,  §  781. 

153  United  States  Rubber  Co.  v. 
American  Oak  Leather  Co.,  37  C. 
C.  A.  599,  96  Fed.  891,  modifying 
the  decree  in  27  C.  C.  A.  118,  82 
Fed.  248;  State  v.  Manhattan  Rub- 
ber Mfg.  Co.,  149  Mo.  181. 

Where  a  bank,  being  an  unse- 
cured creditor  of  an  insolvent  cor- 
poration which  was  still  a  going 


concern,  but  was  known  to  be 
about  to  suspend  business,  advan- 
ced a  further  sum  to  the  corpora- 
tion, with  knowledge  that  it  was 
to  be  used  to  pay  claims  in  favor 
of  the  managing  oflScers  of  the  cor- 
poration, and,  in  consideration  of 
the  advances,  received  the  judg- 
ment notes  of  the  corporation  cov- 
ering its  entire  claim;  and  the 
bills  and  accounts  receivable  of 
the  corporation  were  also  assigned 
to  another  preferred  creditor,  who, 
as  part  of  the  same  arrangement, 
entered  into  an  agreement  with 
the  bank  to  divide  pro  rata  all. the 
proceeds  of  their  respective  de- 
mands,— it  was  held  that  the  prefer- 
ence of  the  officers  of  the  corpora- 
tion was  fraudulent,  and  that  it 
rendered  the  entire  transaction 
fraudulent  and  invalid  as  against 
other  creditors.  United  States 
Rubber  Co.  v.  American  Oak  Leath- 
er Co.,  37  C.  C.  A.  599,  96  Fed. 
891,  modifying  27  C.  C.  A.  118,  82 
Fed.  248. 

154  Corey  v.  Wadsworth,  118  Ala. 
488. 

155  Welch  V.  Sargent,  127  Cal.  72. 
166  Post,  §  787(b). 

157  Post,  §  788(b). 
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(b)  Right  of  creditors  to  obtain  preferences  by  attachment,  ex- 
ecution, etc. — By  the  great  weight  of  authority,  the  fact  that  a 
corporation  is  insolvent  does  not  prevent  a  creditor  from  ob- 
taining a  lien  or  preference  over  other  creditors  by  obtaining 
a  judgment,  or  by  issuing  and  levying  an  execution  or  attach- 
ment, or  other  process  of  law,^^^  unless  there  is  some  express 
statutory  provision  in  the  way,  as  will  be  hereafter  explained.^^' 
In  a  few  states,  however,  this  doctrine  is  not  recognized,  but  it 
is  held  that  when  a  corporation  becomes  insolvent  and  suspends 
business,  makes  an  assignment,  or  does  any  other  overt  act  in- 
dicating positive  and  assured  insolvency,  its  assets  become  so 
far  a  trust  fund  for  the  benefit  of  all  its  creditors  that  one  of 
them  cannot  obtain  a  preference  over  others,  even  by  execution, 
attachment,  or  other  adverse  proceedings.^®" 

By  the  weight  of  authority,  a  creditor  who  is  also  a  director 
or  other  oiEcer  of  the  corporation  cannot  obtain  a  preference 
over  other  creditors  by  an  execution  or  attachment,  when  he 
knows  that  the  corporation  is  insolvent.^  *^ 

(c)  What  constitutes  such  insolvency  as  to  prevent  preferences. 
— A  corporation  is  not  insolvent,  within  the  rule  recognized  in 
some  jurisdictions,  as  we  have  seen,  prohibiting  a  corporation 

168  Reed    V.    Penrose's   Ex'rs,    2  ville  Banking  Co.  v.  Etheridge  Mfg. 

Grant  Cas.  (Pa.)  472;  Reynolds  v.  Co.'s  Assignee,   19  Ky.  Law  Rep. 

Reynolds  Lumber  Co.,  169  Pa.  St.  908;    Mason  v.  Fischer  &  Burnett 

626,    47  Am.   St.   Rep.   935;    Rose^  Lumber    Co.    (Miss.)     21    So.    5; 

boom    V.    Whittaker,    132    111.    81;  Breene  v.  Merchants'  &  Mechanics 

Varnum  v.   Hart,   119   N.  Y.   101;  Bank,  11  Colo.  97. 

Sweeny  v.  Wheeling  Grape  Sugar  iss  Post,  §  781. 

&  Refining  Co.,  30  W.  Va.  443,  8  iso  Smith    v.    St.    Louis    Mutual 

Am.  St.  Rep.  88;  La  Grange  Butter  Life   Ins.    Co.,    3    Tenn.    Ch.    502; 

Tub  Co.  V.  National  Bank  of  Com-  Marr  v.  Bank  of  West  Tennessee, 

merce,  122  Mo.  154,  43  Am.  St.  Rep.  4  Cold.   (Tenn.)   471;   McClaren  v. 

558 ;  Webb  v.  Midway  Lumber  Co.,  Union  Roller  Mills  &  Elevator  Co^ 

68   Mo.   App.    546;    Ballin   v.  Mer-  95   Tenn.   696;    Memphis  Barrel  & 

chants'    Exchange    Bank,    89   Wis.  Heading  Co.  v.  Ward,  99  Tenn.  172, 

278,  46  Am.  St.  Rep.  834;  Ford  v.  63  Am.  St.  Rep.  825;    Compton  v. 

Hill,  92  Wis.  188,  53  Am.  St.  Rep.  Schwabacher  Bros.  &  Co.,  15  Wash. 

902;   Hinz  v.  Van  Dusen,  95  Wis.  306;    Orr  &  Lindsley  Shoe  Co.  v. 

503;    Slack   v.   Northwestern   Nat.  Thompson,  89  Tex.  501;  Wright  V. 

Bank  of  Superior,  103  Wis.  57,  74  Euless,  12  Tex.  Civ.  App.  136 ;  Rog- 

Am.  St.  Rep.  841;  White,  Potter  &  ers   v.   East  Line  Lumber  Co.,  11 

Paige  Mfg.  Co.  v.  Henry  B.  Pettes  Tex.  Civ.  App.  108. 

Importing  Co.,  30  Fed.  864;  Louis-  lei  Post,  §  787(b). 
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from  preferring  certain  creditors  over  others,  or  creditors  from 
obtaining  preferences  by  attachment,  etc.,  merely  because  it  is 
embarrassed  and  unable  to  pay  its  debts  as  they  become  due, 
or  even  because  all  of  its  assets,  if  sold,  would  not  bring  enough 
to  pay  all  its  liabilities,  if  it  is  still  in  good  faith  engaged  in ' 
the  business  for  which  it  was  created,  with  the  prospect  and 
expectation  of  continuing.^^^  To  render  a  corporation  insolv- 
ent within  the  rule  prohibiting  preferences,  said  the  Alabama 
court,  "it  is  not  enough  that  its  assets  are  insufficient  to  meet 
all  its  liabilities,  if  it  be  still  prosecuting  its  line  of  business, 
with  the  prospect  and  expectation  of  continuing  to  do  so;  in 
other  words,  if  it  be,  in  good  faith,  what  is  sometimes  called  a 
going  business  or  establishment.  Many  successful  corporate 
enterprises,  it  is  believed,  have  passed  through  crises,  when  their 
property  and  effects,  if  brought  to  present  sale,  would  not  have 
discharged  all  their  liabilities  in  full.'"®^ 


162  Corey  v.  Wadsworth,  99  Ala. 
68,  42  Am.  St.  Rep.  29;  Sabin  v. 
Columbia  River  Lumber  &  Fuel 
Co.,  25  Or.  15,  42  Am.  St.  Rep.  756; 
Comfort  V.  McTeer,  7  Lea  (Tenn.) 
652;  First  Nat.  Bank  of  Tullahoma 
v.  North  Alabama  Lumber  &  Mfg. 
Co.,  91  Tenn.  13;  Tradesman  Pub- 
lishing Co.  V.  Knoxville  Car  Wheel 
Co.,  95  Tenn.  634,  49  Am.  St.  Rep. 
943;  McCIaren  v.  Union  Roller- 
Mills  &  Elevator  Co.,  95  Tenn.  696; 
Smith  V.  Bradt  Printing  Co.,  97 
Tenn.  351;  Memphis  Barrel  & 
Heading  Co.  v.  Ward,  99  Tenn.  172, 
63  Am.  St.  Rep.  825;  Damarin  v. 
Huron  Iron  Co.,  47  Ohio  St.  581; 
Brooks  V.  Skookum  Mfg.  Co.,  9 
Wash.  80;  Richards  v.  Haliday,  92 
Fed.  798;  College  Park  Electric 
Belt  Line  v.  Ide,  15  Tex.  Civ.  App. 
273;  Moon  Bros.  Carriage  Co.  v. 
Waxahachie  Grain  &  Implement 
Co.,  89  Tex.  511,  affirming  13  Tex. 
Civ.  App.  103. 

See,  also,  post,  §  787(c). 

Although  a  corporation  is  insol- 
vent, yet,  where  it  has  not  ceased 
to  carry  on  its  business  in  the 
usual  course  of  trade,  its  creditors 


may  obtain  preferences  by  attach- 
ment or  other  judicial  process, 
even  in  those  jurisdictions  in 
which  the  contrary  is  held  after 
cessation  of  business  or  an  act  of 
insolvency.  Moon  Bros.  Carriage 
Co.  v.  Waxahachie  Grain  &  Imple- 
ment Co.,  89  Tex.  511,  affirming  13 
Tex.  Civ.  App.  103,  and  other  cases 
above  cited. 

In  Ohio,  where  an  insolvent  cor- 
poration cannot  prefer  creditors,  a 
mortgage  executed  by  a  corpora- 
tion to  secure  a  pre-existing  debt 
is  not  invalid  as  against  general 
creditors  because  the  company  is 
known  to  be  insolvent,  where  it  is 
at  the  time  in  the  possession  of  its 
property,  and  in  the  active  prosecu- 
tion of  its  business,  and  intends  to 
continue  therein,  unless  prevented 
by  other  creditors,  and  the  object 
of  the  mortgage  is,  on  its  part,  not 
to  give  a  preference  to  one  creditor 
over  another,  but  simply  to  obtain 
an  extension  of  credit.  Damarin 
V.  Huron  Iron  Co.,  47  Ohio  St.  581. 

163  Corey  v.  Wadsworth,  99  Ala. 
68,  78,  42  Am.  St.  Rep.  29,  37. 
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On  the  other  hand,  "when  a  corporation's  assets  are  insuffi- 
cient for  the  payment  of  its  debts,  and  it  has  ceased  to  do  busi- 
ness, or  has  taken,  or  is  in  the  act  of  taking,  a  step  which  will 
practically  incapacitate  it  for  conducting  the  corporate  enter- 
prise with  reasonable  prospect  of  success,  or  its  embarrassments 
are  such  that  early  suspension  and  failure  must  ensue,  then  such 
corporation  must  be  pronounced  insolvent."^®* 

(d)  Authority  of  officer  to  give  preference. — Of  course,  in  or- 
der that  a  preference  may  be  valid  in  any  case,  the  officer  giving 
the  same  must  have  authority  to  do  so.  Such  authority  rests 
in  the  board  of  directors,  and  not  in  subordinate  officers.  The 
president  and  general  manager  of  a  business  corporation  which 
is  in  failing  circumstances  has  no  power,  unless  specially  au- 
thorized, to  give  preferences  to  particular  creditors.^  ^® 

(e)  Preferences  in  assignments  for  the  benefit  of  creditors. — 
In  some  states,  preferences  may  be  given  in  an  assignment  for 
the  benefit  of  creditors  generally,^®®  while  in  others  this  is  ex- 


164  Corey  v.  Wadsworth,  99  Ala. 
68,  78,  42  Am.  St.  Rep.  29,  37.  See, 
also.  Smith  v.  Bradt  Printing  Co., 
97  Tenn.  351. 

A  corporation  is  insolvent,  with- 
in the  rule  in  some  jurisdictions 
prohibiting  preferences,  where  it 
has  suffered  continuous  losses  ■  in 
its  business  for  more  than  a  year, 
and  cannot  obtain  money  to  meet 
its  maturing  obligations,  and,  find- 
ing it  cannot  continue  business,  it 
suspends,  and  then  executes  trust 
deeds  of  the  greater  part  of  its  as- 
sets, preferring  particular  credit- 
ors. Tradesman  Publishing  Co.  v. 
Knoxville  Car  Wheel  Co.,  95  Tenn. 
634,  49  Am.  St.  Rep.  943. 

165  Dooley  v.  Pease,  79  Fed.  860; 
Wisconsin  Marine  &  Fire  Ins.  Co.'s 
Bank  v.  Lehigh  £  Franklin  Coal 
Co.,  64  Fed.  497. 

As  to  the  authority  of  particular 
officers,  see  ante,  §§  700-706. 

A  general  manager  of  a  corpora- 
tion, although  given  by  Its  by-laws 
the  entire  charge  of  its  business 
and  affairs,  subject  to  the  order 
and  approval  of  its  board  of  direct- 


ors, has  no  power,  after  he  knows 
the  corporation  to  be  insolvent  and 
about  to  be  placed  in  the  hands  of 
a  receiver,  to  transfer  the  bulk  of 
its  property  to  one  of  its  creditors 
in  payment  of  a  pre-existing  debt; 
ind  such  a  transfer,  not  authorized 
OT  ratified  by  the  board  of  direct- 
ors, is  void  as  against  other  credit- 
ors. Hadden  v.  Dooley,  34  C.  C.  A. 
338,  92  Fed.  274;  Id.,  35  C.  C.  A.  554, 
93  Fed.  728,  reversing  Hadden  v. 
Natchaug  Silk  Co.,  84  Fed.  80. 

i66Ringo  V.  Biscoe,  13  Ark.  563; 
Arthur  v.  Commercial  &  Railroad 
Bank  of  Vicksburg,  9  Smedes  &  M. 
(Miss.)  394,  48  Am.  Dec.  719; 
Palmer  v.  George  W.  Hutchison 
Grocery  Co.  (Miss.)  11  South.  789; 
Ames  V.  Heslet,  19  Mont.  188,  61 
Am.  St.  Rep.  496;  United  States  v. 
United  States  Bank,  8  Rob.  (La.) 
262;  Williams  v.  Jackson  County 
Patrons  of  Husbandry,  23  Mo.  App. 
132;  Byles  v.  Riverside  Furniture 
Co.,  30  W.  Va.  123;  Ruffner  v.  Wel- 
ton  Coal  &  Salt  Co.,  36  W.  Va.  244; 
Colorado  Fuel  &  Iron  Co.  v.  West- 
ern   Hardware    Co.,    16    Utah,    4; 
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pressly  prohibited  by  statute,  'or  held  not  to  be  permissible, 
even  though  not  prohibited  by  statute.^"  This  is  a  matter 
which  relates  generally  to  assig-nments  for  the  benefit  of  cred- 
itors, whether  by  a  natural  person  or  a  corporation,  and  there, 
is  nothing  in  it  peculiar  to  corporations. 

When  a  corporation  is  not  permitted,  in  making  a  general 
assignment  for  the  benefit  of  creditors,  to  give  preferences  tO'^ 
particular  creditors,  any  dispositions,  as  security  or  otherwise, 
made  by  it  pending  the  making  of  the  assignment,  under  cir- 
cumstances which  constitute  them,  in  substance  and  intent, 
parts  of  the  assignment  when  executed,  will  be  so  treated  and 
held  void.^®*  Thus,  where  an  insolvent  corporation,  when 
about  to  make  a  general  assignment  for  the  benefit  of  creditors, 
and  for  the  purpose  of  giving  a  preference,  procured  some  of 
the  creditors  to  sue  out  and  levy  attachments  to  immediately 
precede  the  filing  of  the  assignment,  and  gave  others  certain 
collateral  securities,  and  then  executed  and  filed  a  general  as- 
signment, it  was  held  that  such  attachments  and  pledges  should 
be  held  to  constitute  part  of  the  general  assignment,  and  could 
not  prevent  an  equal  distribution  of  the  property  among  all  the 
creditors. ^*^ 

In  some  states  the  statutes  in  relation  to  voluntary  assign- 
ments for  the  benefit  of  creditors  expressly  provide  that  such  an 
assignment  shall  be  for  the  benefit  of  all  the  creditors  of  the 
assignor  in  proportion  to  their  respective  claims,  and  that  any 

Wells,  Fargo  &  Co.  v.  George  M.  47;  Wyeth  Hardware  Co.  v.  Stand- 
Scott  &  Co.,  18  Utah,  127;  National  ard  Implement  Co.,  47  Kan.  423; 
Bank  of  Republic  v.  George  M.  Crow  v.  Beardsley,  68  Mo.  437; 
Scott  &  Co.,  18  Utah,  400.  Larrabee    v.    Franklin    Bank,    114 

Compare,  however,  where  stock-  Mo.  592,  35  Am.  St.  Rep.  774;  Ly- 

holders  and  officers  were  preferred,  ons-Thomas  Hardware  Co.  v.  Perry 

Love  Mfg.  Co.  V.  Queen  City  Mfg.  Stove  Mfg.  Co.,  86  Tex.  143.             . 

Co.,  74  Miss.  290 ;  W.  P.  Noble  Mer-  iss  Pollak  Co.  v.  Muscogee  Mfg.- 

cantile  Co.  v.  Mount  Pleasant  Bq-  Co.,  108  Ala.  467,  54  Am.  St.  Rep. 

uitable  Co-operative  Institution,  12  165;  Barrett  v.  Pollak  Co.,  108  Ala. 

Utah,  213.  390,    54    Am.    St.   Rep.    172;    John 

167  Pollak  Co.  V.   Muscogee  Mfg.  Shillito  Co.  v.  McConnell,  130  Ind. 

Co.,  108  Ala.  467,  54  Am.  St.  Rep.  47;  Wyeth  Hardware  Co.  v.  Stand- 

165;  Barrett  v.  Pollak  Co.,  108  Ala.  ard  Implement  Co.,  47  Kan.  423. 

390,    54  Am.   St.   Rep.   172;    John  loo  Pollak  Co.  v.  Muscogee  Mfg. 

Shillito  Co.  V.  McConnell,  130  Ind.  Co.,  108  Ala.  467,  54  Am.  St.  Rep. 

Vol.3.  P. Cor. 43. 
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provision  therein  for  the  payment  of  one  debt  or  liability  in 
preference  to  another  shall  be  void.  Under  such  a  provision, 
an  assignment  by  a  corporation  for  the  benefit  of  creditors  can- 
not give  preferences.^ ''''  And  it  has  been  held  that,  if  an  in- 
solvent corporation  assigns  the  greater  part  of  its  property  to 
a  creditor,  thereby  rendering  suspension  necessary,  and  then 
assigns  the  remainder  of  its  assets  for  the  benefit  of  its  creditors, 
both  transactions  will  be  taken  together  as  an  attempt  to  evade 
the  statute,  and  the  creditor  so  preferred,  having  notice  of  all 
the  circumstances,  and  being  a  party  thereto,  will  not  be  al- 
lowed to  retain  the  preference,  but  will  be  compelled  to  come  in 
and  share  pro  rata  with  the  other  creditors.^ '^^  Such  a  statute, 
however,  does  not  prevent  a  corporation  from  paying  or  secur- 
ing one  creditor  in  preference  to  others,  although  it  may  be  in- 
solvent in  fact,  where  it  is  still  engaged  in  business,  and  the 
transaction  does  not  render  it  necessary  to  suspend.^ '^^ 

§  781.    Statutory  provisions  affecting  the  validity  of  preferences. 

In  some  jurisdictions  there  are  express  statutory  provisions 
taking  away  altogether  or  restricting  the  common-law  power  of 
corporations  to  prefer  creditors  when  it  is  insolvent  or  con- 
templates insolvency,  and  the  right  of  creditors  to  obtain  prefer- 
ences. These  statutes  vary,  of  course,  in  the  different  states; 
and  even  in  the  same  state  they  have  been  changed  from  time 
to  time,  so  that,  in  examining  a  case,  regard  must  be  had  to 
the  precise  terms  of  the  particular  statute  under  which  it  was  de- 
cided. Syllabi  and  digest  paragraphs  are  often  misleading,  and 
apparently  conflicting,  because  they  do  not  show  the  statutory 
provision.     This  is  particularly  the  case  in  New  York. 

A  statute  prohibiting  preferences  among  creditors  of  an  in- 
solvent corporation  does  not  apply  to  or  invalidate  an  attach- 
ment levied,  or  a  mortgage  or  conveyance  given,  before  the  stat- 

165;  Barrett  v.  Pollak  Co.,  108  Ala.  "i  Larrabee  v.   Franklin   Bank, 

390,  54  Am.  St.  Rep.  172.  114  Mo.  592,  35  Am.  St.  Rep.  774. 

i7»  Crow    V.    Beardsley,    68    Mo. 

437;    Larrabee   v.   Franklin   Bank,  i"  Larrabee   v.    Franklin   Bank, 

114  Mo.  592,  35  Am.  St.  Rep.  774.  114  Mo.  592,  35  Am.  St.  Rep.  774. 
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ute  took  effect.^''*  A  statute  prohibiting  payments  to  a  cred- 
itor by  a  corporation  when  it  is  insolvent,  or  its  insolvency  is 
imminent,  with  intent  to  give  a  preference,  prevents  such  pay- 
ment, although  the  debt  preferred  may  have  been  contracted 
bisfore  the  statute  was  enacted.  To  thus  apply  the  statute  does 
not  impair  the  obligation  of  contracts  or  impair  vested  rights.^  ^* 

The  national  banking  act,  after  providing  for  the  collection 
of  the  assets  of  an  insolvent  national  bank  by  the  receiver,  and 
payment  of  debts,  under  the  direction  of  the  comptroller  of  the 
currency,  provides  that  "all  transfers  of  the  notes,  bonds,  bills 
o-f  exchange,  or  other  evidences  of  debt  owing  to  any  national 
hanking  association,  or  of  deposits  to  its  credit ;  all  assignments 
of  mortgages,  sureties  on  real  estate,  or  of  judgments  or  decrees 
in  its  favor;  all  deposits  of  money,  bullion,  or  other  valuable 
thing  for  its  use,  or  for  the  use  of  any  of  its  shareholders  or 
creditors ;  and  all  payments  of  money  to  either,  made  after  the 
commission  of  an  act  of  insolvency,  or  in  contemplation  thereof, 
made  with  a  view  to  prevent  the  application  of  its  assets  in  the 
manner  prescribed  by  this  chapter,  or  with  a  view  to  the  prefer- 
ence of  one  creditor  to  another,  except  in  payment  of  its  cir- 
culating notes,  shall  be  utterly  null  and  void;  and  no  attach- 
ment, injunction  or  execution,  shall  be  issued  against  such  as- 
sociation or  its  property,  before  final  judgment  in  any  suit, 
action,  or  proceeding,  in  any  state,  county,  or  municipal 
court.''^'^^ 

This  section  prohibits  and  renders  void  any  transfer  or  con- 
veyance by  a  national  bank  to  prefer  a  creditor,  after  an  act 
of  insolvency,  or  in  contemplation  thereof.^''®     But  it  does  not 

173  Davis  v.  H.  B.  Claflin  Co.,  63  N.  Y.  590;  Roberts  v.  Hill,  24  Fed. 
Ark.  157,  35  L.  R.  A.  776.  571;     Hayden    v.    Cliemical    Nat. 

174  Stiefel  V.  New  York  Novelty  Bank,  80  Fed.  587,  28  C.  C.  A.  548, 
Co.,  25  Misc.  Rep.  (N.  Y.)  221.  84  Fed.  874,  affirmed,  sub  nom.  Mc- 

175  Rev.  St.  U.  S.  §  5242.  Donald  v.  Cliemical  Nat.  Bank,  174 

176  National  Security  Bank  v.  U.  S.  610;  Stapylton  v.  Stockton, 
Butler,  129  U.  S.  223,  affirming  Na-  33  C.  C.  A.  542,  91  Fed.  326.  And 
tional  Security  Bank  v.  Price,  22  see  First  Nat.  Bank  of  Selma  v. 
Fed.  697;  Davis  v.  Blmira  Savings  Colby,  21  Wall.  (U.  S.)  609;  Rob- 
Bank,  161  U.  S.  275,  reversing  El-  inson  v.  National  Bank  of  New- 
mira   Savings  Bank  v.  Davis,   142   berne,  81  N.  Y.  385,  37  Am.  Rep. 
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prevent  a  national  bank,  although  it  may  be  insolvent,  from 
transferring  assets  as  collateral  security  for  a  loan  made  at  the 
time,"^  or  from  making  remittances  or  payments  in  the  usual 
course  of  business,  if  they  are  not  made  in  contemplation  of 
insolvency.^ ''^  Nor  does  it  invalidate  liens,  equities,  or  rights 
in  favor  of  particular  creditors,  arising  by  express  agreement, 
or  implied  from  the  nature  of  the  dealings  between  the  parties, 
or  by  operation  of  law,  prior  to  insolvency,  and  not  in  contem- 
plation thereof.-'''^  It  does  not  defeat  the  equitable  right  of  a 
debtor  of  the  bank  to  set  off  a  debt  due  him  from  the  bank.^®" 

In  Massachusetts  the  general  insolvency  law  provides,  in  sub- 
stance, that  if  a  person,  being  insolvent  or  in  contemplation  of 
insolvency,  within  six  months  before  the  filing  of  a  petition  in 
insolvency  proceedings  by  or  against  him,  with  a  view  to  give 
a  preference  to  a  creditor,  shall  secure  his  property  to  be  at- 
tached, sequestered,  or  seized  on  execution,  or  make  any  pay- 
ment, pledge,  assignment,  transfer,  or  conveyance  of  property, 
either  directly  or  indirectly,  absolutely  or  conditionally,  the 
person  receiving  the  same  or  to  be  benefited  thereby  having  rea- 
sonable cause  to  believe  that  such  person  is  insolvent  or  in  con- 
templation of  insolvency,  the  preference  shall  be  void;^^^  and 

508;  National  Shoe  &  Leather  Chemical  Nat.  Bank,  80  Fed.  587„ 
Bank  v.  Mechanics'  Nat.  Bank,  89  28  C.  C.  A.  548,  84  Fed.  874,  af- 
N.  Y.  467;  Venango  Nat.  Bank  v.  firmed,  sub  nom.  McDonald  v. 
Taylor,  56  Pa.  St.  14.  Chemical  Nat.  Bank,  174  U.  S.  610. 

177  Armstrone  v  Chemical  Nat  ^^^  ™^'"®  *^°*  *^^*  ^  correspond- 
Ba^l  A^  T^f?  oik.  rJL^  \.  fl"  ent  of  a  national  hank  refuses  to 
Bank,  41  Fed.  234;  Casey  v.  La  ,  ,  fl-„„n  on  it  hv  such 
Societe  De  Credit  Mobilier,  2  ?^L  of  !  +^,^^1^^  til  =Lnn^t 
V/oods,  77,  Fed.  Cas.  No.  2,496;  '"f'tl  ^,\t  *'P®  ^^®°  the  account 
Stapylton  y.  Stockton,  33  C.  C.  A  °^  t^e  latter  is  overdrawn  does  not 
clo  Qi  p'oH  ?9ft  constitute  an  act  of  insolvency  on 
04Z,  »i  rea.  6ib.  ^^^  ^^^^  ^^  ^j^^  national  bank,  so  as 

178  Rpmittancpq   madp   hv   a   na.   *"  render  subsequent  transfers  of 

tionarZftTLTo'rres'jonU's  ^^VJte'ZlTlT '' '''"'  " 

in  the  ordinary  course  of  business  lii^sai  preierences.     iQ. 

before  the  commission  of  any  act  ito  Scott  v.  Armstrong,  146  U.  S- 

of    insolvency    are    not    void,    al-  499. 

though  the  bank  is  in  fact  insol-       ib„  a„„+4.  „    . „+ „  -iac  n   <j 

vent  at  the  time,  and  is  closed  by  ..r  r.n=t   1-7^9^/!^' 

the  bank  examiner  before  the  re-  *^^'    P"®'''  ^   '»^li^ 

mittances  are  actually  received  by  isi  Pub.  St.  Mass.  c.  157,  §§  96,, 

the     correspondents.     Hayden     v.  98. 
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this  provision  is  expressly  made  applicable  to  insolvent  corpo- 
rations.^^^ 

In  Michigan  the  general  banking  law  provides  that  "all  trans- 
fers of  notes,  bonds,  bills  of  exchange  or  other  evidences  of 
debt  owing  to  any  bank,  or  of  deposits  to  its  credit,  all  assign- 
ments of  mortgages,  or  other  security  on  real  estate  or  judg- 
ments or  decrees  in  its  favor,  or  deposits  of  money,  bills  or 
other  valviable  things  for  its  use,  or  for  the  use  of  its  stockhold- 
ers or  creditors,  all  payments  of  money,  either  after  the  com- 
mission of  an  act  of  insolvency  or  in  contemplation  thereof, 
with  a  view  to  prevent  application  of  its  assets  in  the  manner 
prescribed  in  this  act,  or  with  a  view  to  the  preference  of  one 
creditor  over  another,  shall  be  held  to  be  null  and  void."^®* 

In  New  Jersey  it  is  now  provided  that,  "whenever  any  corpo- 
ration shall  become  insolvent  or  shall  suspend  its  ordinary  busi- 
ness for  want  of  funds  to  carry  on  the  same,  neither  the  direct- 
ors nor  any  officer  or  agent  of  the  corporation  shall  sell,  convey, 
assign  or  transfer  any  of  its  estate,  effects,  choses  in  action, 
goods,  chattels,  rights  or  credits,  lands  or  tenements;  nor  shall 
they  or  either  of  them  make  any  such  sale,  conveyance,  assign- 
ment or  transfer  in  contemplation  of  insolvency,  and  every  such 
sale,  conveyance,  assignment  or  transfer  shall  be  utterly  null 
and  void  as  against  creditors;  provided,  that  a  hona  fide  pur- 
chase for  a  valuable  consideration,  before  the  corporation  shall 

182  Pub.  St.  Mass.  c.  157,  §  134.  Comp.  Laws  1897,  §  6136.  See 
See  Clarke  v.  Second  Nat.  Bank  of  Stone  v,  Dodge,  96  Mich.  521; 
Springfield,  177  Mass.  257.  Stone  v.  Jenison,  111  Mich.  592. 

Where  the  president  of  a  corpo- 
ration induced  his  wife  to  indorse       To  hring  a  payment  within  this 

with  him  a  note  of  the  corporation  statute,  there  must  not  only  have 

to  take  up  one  of  its  overdue  notes,  been  an  act  or  contemplation  of  in- 

on  the  promise  to  transfer  by  bill  solvency,  and  a  payment  resulting 

of  sale  the  merchandise  of  the  cor-  in   a  preference,  but  the  payment 

poration  and  its  book  accounts,  the  must  have  been  made  with  a  view 

execution    of   the    bill    of    sale    a  to   create  a  preference.     Stone  v. 

month  afterwards  was  held  not  to  Jenison,   111   Mich.   592.     And   see 

be   substantially  contemporaneous,  this  case  as  to  what  is  sulBcient  to 

so  as  to  render  the  bill  of  sale  valid  show  an  act  of  insolvency  and  in- 

against  the  assignee  in  insolvency  tent  to  create  a  preference,  on  pay- 

of  the  corporation.     Hill  v.  Mars-  ment  of  a  depositor  by  an  insolvent 

ton  (Mass.)  59  N.  E.  766.  bank   immediately   or   shortly   be- 

183  3  How.  St.  Mich.  §  3208,  e,  6;  fore  its  suspension. 
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have  actually  suspended  its  ordinary  business,  by  any  person 
without  notice  of  such  insolvency  or  of  the  sale  being  made  in 
contemplation  of  insolvency,  shall  not  be  invalidated  or  im- 
peached."^^* This  provision  was  originally  enacted  in  1829, 
but  was  omitted  from  the  revision  of  1875,  and  re-enacted  in 
1896.  Its  object  and  effect  is  to  prohibit  and  render  void  any 
preferences  by  corporations  when  insolvent,  or  in  contempla- 
tion of  insolvency.^®®  Between  1875  and  1896,  when  this  stat- 
ute was  not  in  force,  preferences  of  creditors,  not  being  officers, 
by  an  insolvent  corporation,  were  held  valid.^*® 

In  New  York  it  was  provided  as  early  as  1825,  and  up  to 
1890,  as  follows :  "Whenever  any  incorporated  company  shall 
have  refused  the  payment  of  any  of  its  notes  or  other  evidences 
of  debt,  in  specie  or  lawful  money  of  the  United  States,  it  shall 

181  General  Corporation  Law  of  under  the   statute   declaring  void 

New    Jersey    (Revision    of    1896,  all  transfers  of  property  made  by 

Laws  1896,  c.  185)  §  64.  a  corporation   after  insolvency  or 

185  See  Coryell  v.  New  Hope  the  suspension  of  its  ordinary 
Delaware  Bridge  Co.,  9  N.  J.  Bq.  business,  where  the  transferee  has 
457;  Wells  v.  Rah  way  White  Rub-  notice  of  the  insolvency  or  suspen- 
ber  Co.,  19  N.  J.  Bq.  402;  Van  sion.  Howell  v.  Keen  (N.  J.  Err. 
Wagenen  v.  Paterson  Savings  &  App.)  43  Atl.  1070. 
Bank,  10  N.  J.  Eq.  13;  Stratton  v.  Under  the  New  Jersey  statute 
Allen,  16  N.  J.  Bq.  229;  Howell  v.  providing  that  the  funds  of  in- 
Keen  (N.  J.  Err.  &  App.)  43  Atl.  solvent  corporations  shall  be  dis- 
1070;  Prest  v.  Barnert,  56  N.  J.  tributed  among  all  creditors  pro 
Eq.  290;  Skirm  v.  Eastern  Rubber  rata,  except  mortgagees  and  judg- 
Mfg.  Ce.,  57  N.  J.  Eq.  179.  Com-  ment  creditors,  when  judgment  has 
pare  Savage  v.  Ball,  17  N.  J.  Eq.  not  been  by  confession  for  the  pur- 
142;  Kinsela's  Adm'r  v.  Cataract  pose  of  preferring  creditors,  if  the 
City  Bank,  18  N.  J.  Eq.  158.  object  in  confessing  judgment  was 

Under  this  provision,  a  mortgage  to  give  the  creditor  preference 
by  an  insolvent  corporation  to  se-  over  other  creditors,  the  conse- 
cure  a  pre-existing  debt  is  void,  al-  quences  intended  by  the  statute 
though  the  mortgagee  may  have  necessarily  follow,  and  the  statute 
had  no  notice  of  the  insolvency,  applies,  although  at  the  time  of  ex- 
He  is  not  a  bona  fide  purchaser,  ecuting  the  bond  and  warrant  no 
within  the  meaning  of  the  statute,  intention  to  prefer  existed.  Con- 
Frost  V.  Barnert,  56  N.  J.  Eq.  290.  solidated  Coal  Co.  v.  National  State 

A    mortgage    executed    by    the  Bank,  55  N.  J.  Eq.  800. 
president  of  a  corporation  without       ise  Wilkinson  v.   Bauerle,   41   N. 

the  knowledge  of  the  directors,  and  J.  Eq.  635 ;  Vail  v.  Jameson,  41  N. 

ratified  by  a  resolution  of  the  di-  J.   Eq.    648;    Wbittaker  v.  Am  well 

rectors  after   the  corporation   has  Nat.  Bank,  52  N.  J.  Eq.  400;   Sav- 

become    insolvent    and    suspended  age   v.   Miller,   56   N.   J.   Eq.   432; 

business,  to  the  knowledge  of  the  Taylor  v.  Gray,  59  N.  J.  Eq.  621. 

mortgagee,  is  invalid  as  against  a  But  officers  or  directors  could  not 

receiver    subsequently    appointed,  be  preferred.    See  post,  §  787. 
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not  be  lawful  for  such  company,  or  any  of  its  officers,  to  assign 
or  transfer  any  of  the  property  or  choses  in  action  of  such 
company,  to  any  officer  or  stockholder  of  such  company,  directly 
or  indirectly,  for  the  payment  of  any  debt ;  and  it  shall  not  be 
lawful  to  make  any  transfer  or  assignment  in  contemplation 
of  the  insolvency  of  such  company,  to  any  person  or  persons 
whatever ;  and  every  such  transfer  and  assignment  to  such  offi- 
cer, stockholder  or  other  person,  or  in  trust  for  them  or  their 
benefit,  shall  be  utterly  void."^*'' 


187  1  Rev.  St.  N.  Y.  c.  18,  tit.  4,  § 
4,  being  Laws  1825,  p.  450,  §  6. 

The  effect  of  this  statute  was  to 
make  all  transfers  or  assignments 
to  or  for  the  benefit  of  creditors  in 
contemplation  of  Insolvency  void. 
New  York  Ice  Co.  v.  Parker,  21 
How.  Pr.  (N.  Y.)  302;  Galway  v. 
United  States  Steam  Sugar  Refin- 
ing Co.,  21  How.  Pr.  (N.  Y.)  313, 
13  Abb.  Pr.  211;  National  Broad- 
way Bank  v.  Wessell  Metal  Co.,  59 
Hun  (N.  Y.)  470;  Salt  v.  Ensign, 
79  Hun  (N.  Y.)  107;  Keiley  v.  Me- 
chanics' &  Traders'  Bank,  60  Hun 
(N.  Y.)  583;  Robinson  v.  Bank  of 
Attica,  21  N.  Y.  406;  Klngsley  v. 
First  Nat.  Bank  of  Bath,  31  Hun 
(N.  Y.)   329. 

And  it  was  held  that,  to  make  a 
transfer  by  an  actually  insolvent 
corporation  void,  neither  publicity 
of  the  fact  of  insolvency  nor 
knowledge  on  the  part  of  the  trans- 
feree was  necessary.  New  York 
Ice  Co.  V.  Parker,  21  How.  Pr.  (N. 
Y.)   302. 

A  conveyance  or  mortgage  by  an 
insolvent  corporation  in  the  ordi- 
nary and  usual  course  of  its  busi- 
ness, entirely  independent  of  and 
uninfluenced  by  its  condition,  was 
held  not  to  be  a  conveyance  in  con- 
templation of  insolvency.  Butcher 
V.  Importers'  &  Traders'  Nat.  Bank, 
59  N.  Y.  5,  reversing  1  Thomp.  & 
C.  400. 

Payment  of  a  check  by  an  in- 
solvent banking  corporation  in  the 
ordinary  course  of  its  business,  the 
depositor  having  no  knowledge  of 
its  financial  condition,  was  held 
not  to  be  a  conveyance  in  contem- 


plation of  insolvency.  Butcher  v. 
Importers'  &  Traders'  Nat.  Bank, 
59  N.  Y.  5. 

Proof  that  at  the  time  of  a  con- 
veyance or  mortgage  by  a  corpora- 
tion it  was  in  fact  insolvent  is  not 
alone  proof  that  the  conveyance 
was  made  in  contemplation  of  in- 
solvency. To  come  within  the  pro- 
hibition of  the  statute,  the  convey- 
ance must  have  been  made  because 
of  existing  or  contemplated  insol- 
vency. Paulding  v.  Chrome  Steel 
Co.,  94  N.  Y.  334.  See,  also,  Ever- 
son  V.  Eddy,  59  Hun  (N.  Y.)  620; 
New  Britain  Nat.  Bank  v.  A.  B. 
Cleveland  Co.,  91  Hun  (N.  Y.)  447. 

A  mortgage  executed  by  a  corpo- 
ration after  its  insolvency,  but  in 
pursuance  of  an  agreement  to  se- 
cure advances  or  bonds  made  or 
delivered  before  there  was  any  ex- 
pectation of  insolvency,  is  not  void 
as  made  in  contemplation  of  in- 
solvency. Paulding  v.  Chrome 
Steel  Co.,  94  N.  Y.  334;  Brower  v. 
Husted,  66  Hun  (N.  Y.)  631;  Gun- 
ther  V.  Mayer,  67  Hun  (N.  Y.)  IIC, 
138  N.  Y.  654. 

Where  a  mortgage  is  executed  by 
a  corporation  as  security  for  a 
loan,  with  the  actual  assent  of  its 
stockholders,  but  without  the  filing 
of  their  written  consent  as  re- 
quired by  a  statute,  giving  a  new 
mortgage  with  the  necessary  writ- 
ten assent  of  stockholders,  after  in- 
solvency of  the  corporation,  is  not 
invalid  as  a  transfer  in  contempla- 
tion of  insolvency.  Paulding  v. 
Chrome  Steel  Co.,  94  N.  Y.  334. 

This  prohibition,  it  was  held, 
was  aimed  only  at  affirmative  ac- 
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This  provision  was  repealed  by  the  Laws  of  1890,  but  was 
substantially  re-enacted  in  section  48  of  the  stock-corporation 
law  of  that  year,  as  follows :  "'No  corporation  which  shall  have 
refused  to  pay  any  of  its  notes  or  other  obligations  when  due,  in 
lawful  money  of  the  United  States,  nor  any  of  its  officers  or 
directors,  shall  assign  any  of  its  property  to  any  of  its  officers, 
directors  or  stockholders,  directly  or  indirectly,  for  the  payment 
of  any  debt ;  and  no  officer,  director  or  stockholder  thereof  shall 
make  any  transfer  or  assignment  of  its  property,  or  of  any 
stock  therein,  to  any  person  in  contemplation  of  its  insolvency ; 
and  every  such  transfer  or  assignment  to  such  officer,  director 
or  other  person,  or  in  trust  for  them  or  for  their  benefit,  shall 
be  void."i»8 

tion  on  the  part  of  the  corporation  Such  a  prohibition  against  trans- 
or  its  officers,  and  imposed  no  re-  fers  In  contemplation  of  insol- 
straint  upon  creditors,  at  least  if  vency  does  not  render  invalid  a 
they  were  not  also  officers.  It  did  transfer  by  a  manufacturing  cor- 
not  prevent  a  creditor  of  a  corpo-  poration  to  its  factor  of  goods  in 
ration,  although  he  might  know  it  his  hands,  where  the  factor  has 
to  be  insolvent,  from  proceeding  advanced  to  it  more  in  cash  and  ac- 
against  it  by  attachment  or  exe-  ceptances  than  the  value  of  the 
cution,  and  thus  obtaining  a  pref-  goods,  since  he  has  a  lien  on  the 
erence  over  other  creditors.  And  goods  for  the  amount  of  the  ad- 
in  such  a  case  it  was  held  that  his  vances,  and  the  transfer  is  merely 
rights  were  not  affected  by  the  fact  a  recognition  of  the  lien,  and  can- 
that  it  was  arranged  with  the  offi-  not  prejudice  creditors.  Fourth 
cer  upon  whom  the  summons  was  Nat.  Bank  of  New  York  v.  Amerl- 
served  that  he  should  not  disclose  can  Mills  Co.,  137  U.  S.  234  (under 
the  service,  and  that  judgment  was  the  New  York  statute), 
obtained  against  the  corporation  As  to  the  effect  of  this  provision 
by  default.  In  other  words,  it  was  upon  assignments  or  transfers  to 
held  that  the  corporation  was  not  officers  or  stockholders,  see  post,  § 
bound  under  this  statute  to  do  any  790. 

act  to  prevent  a  creditor  from  ob-  iss  Laws   1890,  c.    564,   §   48,   en- 

taining  a  preference  by  process  of  acted  June  7,  1890,  and  going  into 

law,   but  might  "permit  the  cred-  effect  May  1,  1891. 

itors   to   take   hostile   proceedings  The  statute  applies  to  domestic 

and  allow  those  to  obtain  prefer-  corporations   only.     Vanderpoel  v. 

ences  who  are  the  most  vigilant."  Gorman,  140  N.  Y.  563,  37  Am.  St. 

Varnum  v.  Hart,  119  N.  Y.  101.  Rep.   601. 

But  where  an  insolvent  corpora-  Transfers   to    secure   an   antece- 

tion  offered  to  allow  judgments  to  dent    debt    made   by   an   insolvent 

be  taken  against   it   in  an   action  corporation  itself  are  void,  as  well 

before  expiration  of  its  time  to'  an-  as  transfers  made  by  its  officers  or 

swer,    it  was  held   that   the   judg-  stockholders.     Munson  v.   Genesee 

ment  was  a  transfer  in  contempla-  Iron  &  Brass  Works,  37  App.  Dlv. 

tion  of  insolvency,  within  the  stat-  (N.  Y.)  203. 

ute.     Kingsley  v.  First  Nat.  Bank  The  statute,   in  prohibiting  any 

of  Bath,  31  Hun  (N.  Y.)  329.  "transfer"  of  property  of  a  corpo- 
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This  section  was  amended  in  1892,  and  again  in  1901,  to 
read,  after  the  latter  amendment,  as  follows,  omitting  certain 
provisions  not  pertinent  to  the  subject  now  under  considera- 
tion :^*® 

"No  corporation  which  shall  have  refused  to  pay  any  of  its 
notes  or  other  obligations  when  due,  in  lawful  money  of  the 
United  States,  nor  any  of  its  officers  or  directors,  shall  transfer 
any  of  its  property  to  any  of  its  officers,  directors  or  stockhold- 
ers, directly  or  indirectly,  for  the  payment  of  any  debt,  or  upon 
any  other  consideration  than  the  full  value  of  the  property  paid 
in  cash.^^" 

"No  conveyance,  assignment  or  transfer  of  any  property  of 
any  such  corporation  by  it  or  by  any  officer,  director  or  stock- 
holder thereof,  nor  any  payment  made,  judgment  suffered,  lien 
created  or  security  given  by  it  or  by  any  officer,  director  or  stock- 
holder when  the  corporation  is  insolvent  or  its  insolvency  is 
imminent,  with  the  intent  of  giving  a  preference  to  any  par- 
ticular creditor  over  other  creditors  of  the  corporation  shall  be 

ration  in   contemplation  of  insol-  poration,  is  not  a  transfer  or  as- 

vency,  is  broad  enough  to  prohibit  signment  of   its   property,   within 

payments  in  cash.     Stiefel  v.  New  the    meaning    of    this    provision. 

York   Novelty   Co.,   25   Misc.    Rep.  French  v.  Andrews,  145  N.  Y.  441. 

(N.  Y.)   221.  It  has  been  held  that  a  corpora- 

This  statute  rendered  a  transfer  tion  does  not  give  a  preference  by 

in  contemplation  of  insolvency  to  giving  a  creditor  notes  payable  on 

secure  an  antecedent  debt  void  as  demand  in  place  of  a  note  not  due, 

against    a    subsequent    judgment  so  that  he  may  immediately  obtain 

founded  on  a  tort  committed  prior  judgment   and   levy   an   execution, 

to  the  transfer,  and  for  which  the  French  v.  Andrews,   81   Hun,   272, 

liability  of  the  corporation  was  not  145  N.  Y.  441. 

determined  when  the  transfer  was  As  to  transfers  or  assignments 

made.    Munson  v.  Genesee  Iron  &  to  officers  or  stockholders,  see  post, 

Brass  Works,  37  App.  Div.  (N.  Y.)  §  790. 
203 

It  was  not  necessary  to  prove  _Llws°1^92°'?°6t8'°^  4f^takiS 

that  the  transfer  was  made  with  effect  May  18,  1892  '  Laws' 1901   c^ 

intent  to  defraud  existing  credit-  3  ^    g   J  ^^^       ^^    ^  ^    il  ^g 

ors,  for  the  statute  made  it  abso-  -.Q„i  »       >            ° 

lutely   void.     Munson   V.    Genesee  ^^      j^^^^^  ^^^^^  ^    ^j^^  ^^^  „j 

fN   Y^   Inf  '        ^^'  1901  ^^«  indicated  in  the  notes  fol- 

T^      I-L.     ^  ^  J.-        lowing.    Except  as  thus  indicated, 

in  thVrektr''co7rse\TSpro:  ^^e  provisions  were  contained   in 
m  the  regular  course  ot  legal  pro-  ^^      ^    ^  j^ggg 

ceedings,  to  permit  a  creditor  to 

obtain  a  judgment  against  the.  cor-      100  See  post,  §  790. 
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valid/®^  except  that  laborers'  wages  for  services  shall  be  pre- 
ferred claims  and  be  entitled  to  payment  before  any  other  cred- 

191  This  provision  prevents  a  cor-  any     preferences.     See     ante,     § 

poration  or  any  of  its  officers,  when  779(b). 

it  is  insolvent,  or  its  insolvency  is  A  corporation  is  insolvent,  wlth- 

imminent,  from  making  any  pay-  in  the  meaning  of  the  statute,  if 

ment,  or  any  conveyance,  assign-  it  is  unable  to  pay  its  obligations 

ment,    or    transfer    of    corporate  as  they  become  due  in  the  regular 

property,    or   suffering   any   judg-  course    of     business.     French    v. 

ment,  or  giving  of  any  lien  or  se-  Andrews,  81  Hun,  272,  145  N.   ST. 

curity,  with  intent  to  prefer  one  441;  Olney  v.  Baird,  15  Misc.  Rep. 

creditor  over  others.    See  Baker  v.  (N.  Y.)   385,  7  App.  Div.  95. 

Emerson,  4  App.  Div.  (N.  Y.).  348;  As  to  the  suffering  of  judgment 

Stiefel  V.  New  York  Novelty  Co.,  against  an  insolvent  corporation, 

14  App.  Div.  (N.  Y.)  371;  Olney  v.  with   intent  to  prefer  a  creditor, 

Baird,  7  App.  Div.   (N.  Y.)   95,  af-  in  violation  of  the  statute,  Hee  01- , 

firming  15  Misc.  Rep.  385;   Home  ney  v.  Baird,  7  App.  Div.  (N.  Y.) 

Bank  v.  J.  B.  Brewster  &  Co.,  17  95,    affirming   15    Misc.    Rep.    385; 

Misc.  Rep.  (N.  Y.)  442;  Holbrook  v.  Spellman  v.   Looschen,   162   N.   Y. 

Basset,     5    Bosw.     (N.    Y.)     147;  268,    reversing    31    App.    Div.    94; 

Koechl  V.  Leibinger  &  Oehm  Brew-  Rossman  v.   Seaver,  41  App.  Div. 

ing  Co.,  26  App.  Div.  (N.  Y.)  573;  (N.  Y.)   603;  Lodi  Chemical  Co.  v. 

Dudensing  v.  Jones,  27  Misc.  Rep.  Charles  H.  Pleasants  Co.,  25  Misc. 

(N.  Y.)   69.  Rep.   (N.  Y.)   97. 

"Where  the  officers  of  a  corpora-  No  duty  rests  upon  the  officers  of 
tion,  fully  advised  of  its  insol-  an  insolvent  corporation  to  dt'fend 
vency,  consulted  with  counsel  as  an  action  brought  against  it  by  a 
to  obtaining  a  receiver,  and,  while  creditor,  to  which  there  is  no  good 
schedules  were  being  prepared,  it  defense,  for  the  purpose  of  prevent- 
made  several  assignments  to  cer-  ing  him  from  acquiring  a  prefer- 
tain  creditors,  a  receiver  being  ap-  ence  by  obtaining  judgment  and 
pointed  three  days  after  the  last  levying  execution;  and  their  fall- 
assignment,  it  was  held  that  these  ure  to  do  so  will  not  render  the 
circumstances  showed  an  intent  to  judgment  impeachable  as  an  ill& 
prefer  such  creditors.  Hilton  v.  gal  preference.  Ridgway  v.  Sy- 
Ernst,  38  App.  Div.  94,  161  N.  Y.  mons,  4  App.  Div.  (N.  Y.)  98.  See, 
226.  also,   Milbank  v.   De  Rlesthal,   82 

Where  an  insolvent  corporation  Hun  (N.  Y.)  537. 
assigned  an  account  as  security  for  Mere  failure  of  the  officers  of  a 
a  contemporaneous  loan,  agreeing  corporation  to  resist  the  procuring 
to  turn  over  to  the  lender  any  of  judgment  by  a  creditor  in  an 
amounts  which  it  might  collect  on  action  to  which  there  is  no  defense 
the  account,  and  afterwards,  hav-  is  not  within  the  provision  declar- 
ing collected  part  of  the  account,  ing  invalid  a  judgment  sufferp.i  ' -' 
and  failed  to  pay  over  the  pro-  the  officers  of  a  corporation  when 
ceeds,  assigned  other  accounts  to  insolvent,  or  when  its  insolvency  is 
the  lender,  it  was  held  that  the  imminent,  with  the  intent  to  give  a 
last  assignment  was  invalid  as  a  preference.  Lopez  v.  Campbell, 
transfer  with  intent  to  prefer  a  163  N.  Y.  340,  reversing  Lopez  v. 
creditor.  Hilton  v.  Ernst,  38  App.  Merchants'  &  Farmers'  Nat.  Bank 
Div.  94,  161  N.  Y.  226.  of  Dansville,  18  App.  Div.  427. 

This  provision  prevents  a  corpo-  But  where  a  corporation  gave  its 

ration  from  making  an  assignment  demand  note  to  a  creditor,  and  suit 

for  the  benefit  of   creditors  with  was  commenced  thereon  the  next 

preferences,  but   it   does  not  pre-  day   in    another    county,    so    that 
vent  a  general  assignment  without  other  creditors  would  not  know  of 
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itors  out  of  the  corporation  assets  in  excess  of  valid  prior  liens 
or  incumbrances.-"^ 

"No  corporation  formed  under  or  subject  to  tbe  banking,  in- 


the  action,  and  judgment  was  tak- 
en by  default,  and,  after  entry  of 
the  judgment,  the  corporation, 
with  the  aid  of  the  creditor,  con- 
tinued in  active  business  for  eight 
months,  when  the  creditor  filed  a 
transcript  of  the  judgment  and  is- 
sued execution  thereon,  it  was  held 
that  the  judgment  was  suffered 
with  intent  to  give  a  preference, 
within  the  meaning  of  the  statute. 
Lodi  Chemical  Co.  v.  Charles  H. 
Pleasants  Co.,  25  Misc.  Rep.  (N. 
Y.)   97. 

Under  this  prohibition  against 
the  suffering  of  a  judgment  by  an 
Insolvent  corporation  with  a  pref- 
erential intent,  judgments  obtained 
against  an  insolvent  corporation 
by  the  aid  of  its  president  by  split- 
ting up  a  large  note  into  small 
ones,  so  that  judgments  might  be 
obtained  upon  them  in  an  inferior 
court  on  shorter  notice,  and  keep- 
ing the  service  of  summons  secret, 
and  the  holding  off  of  proceedings 
for  the  appointment  of  a  receiver, 
are  illegal,  irrespective  of  whether, 
at  a  later  period,  the  creditor  could 
have  obtained  his  judgments.  Ross- 
man  V.  Seaver,  22  Misc.  Rep.  (N. 
Y.)  661,  41  App.  Div.  603. 

Although  a  corporation  may  be 
embarrassed,  yet,  if  it  is  engaged 
in  the  business  for  which  it  was 
created,  and  in  good  faith  expects 
and  intends  to  continue,  a  transfer 
or  conveyance  to  pay  or  secure  a 
particular  creditor  is  not  within  a 
statute  prohibiting  conveyances  or 
transfers  by  a  corporation  when 
insolvent,  or  in  contemplation  of 
Insolvency,  with  intent  to  prefer  a 
creditor.  To  bring  a  conveyance 
or  transfer  within  such  a  statute, 
it  must  be  shown  as  a  fact  that  the 
corporation  was  actually  insolvent 
or  contemplated  insolvency,  and 
that  the  conveyance  or  transfer  was 
made  with  intent  to  give  a  prefer- 


ence. Curtis  V.  Leavitt,  15  N.  Y. 
9,  198;  Brouwer  v.  Harbeck,  9  N. 
Y.  589. 

Where  a  director  of  a  bank, 
who  was  also  president  of  another 
corporation  having  a  deposit  there- 
in, informed  the  latter  corpora- 
tion of  the  impending  insolvency 
of  the  bank,  and  the  corporation 
thereupon  drew  its  check  for  its 
balance  on  deposit,  which  was 
signed  by  the  president,  and  the 
full  amount  of  the  deposit  was 
thus  secured  on  the  same  day  that 
the  bank  closed,  it  was  held  that 
the  transaction  was  not  void,  as 
being  in  contravention  of  the  pro- 
hibition against  a  conveyance  or 
transfer  of  any  property  by  an  in- 
solvent corporation  or  any  of  its 
officers  to  any  officer  or  member, 
for  other  consideration  than  full 
value  in  cash,  or  from  making  any 
assignment  preferring  creditors, 
since  there  was  nothing  in  such 
prohibition  to  prevent  a  depositing 
corporation  from  withdrawing  its 
money  on  information  received  by 
its  president,  as  director  of  the 
bank,  of  the  bank's  insolvency. 
O'Brien  v.  East  River  Bridge  Co., 
161  N.  Y.  539,  reversing  36  App. 
Div.  17. 

An  order  requiring  the  receiver 
of  an  insolvent  corporation  to  hold 
rents  and  profits  of  mortgaged 
premises  for  the  payment  of  inter- 
est on  the  mortgage  debt  while 
the  receiver  used  the  property  does 
not  create  a  lien,  within  a  statute 
prohibiting  an  insolvent  corpora- 
tion from  preferring  any  debt,  as 
the  mortgage  gives  an  equitable 
right  to  a  lien  on  the  rents  and 
profits.  In  re  Busch  Brewing  Co. 
(Bigelow  V.  Niagara  River  Brew- 
ing Co.)  41  App.  Div.  (N.  Y.)  204. 

192  This  clause  with  respect  to 
laborers'  wages  was  added  by  the 
act  of  1901. 
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surance  or  railroad  law  shall  make  any  assignment  in  contem- 
plation of  insolvency.'^* 

"Every  transfer  or  assignment  or  other  act  done  in  viola- 
tion of  the  foregoing  provisions  of  this  section  shall  be  void."'^* 

"Every  person  receiving  by  means  of  any  such  prohibited  act 
or  deed  any  property  of  the  corporation  shall  be  bound  to  ac- 
count therefor  to  its  creditors  or  stockholders  or  other  trus- 
tees."i«^ 

In  Virginia  it  is  provided  in  substance  that  if  a  corporation 
create  any  lien  or  incumbrance  on  its  vrorks  or  property  for 
the  purpose  of  giving  a  preference  to  one  or  more  creditors,  ex- 
cept to  secure  a  debt  contracted  or  money  borrowed  at  the  time 
of  the  creation  of  the  lien  or  incumbrance,  the  same  shall  inure 
ratably  to  the  benefit  of  all  the  creditors.'®®  A  confession  of 
judgment  to  secure  an  antecedent  debt  is  an  illegal  preference, 
within  this  statute.'*'^ 

S  782.    Eight  of  set-off  by  debtors  of  insolvent  corporations. 

(a)  In  general. — When  a  suit  is  brought  to  collect  the  assets 
of  an  insolvent  or  dissolved  corporation  for  the  purpose  of  pay- 
ing its  debts  and  settling  up  its  affairs,  it  frequently  happens 
that  a  debtor  of  the  corporation  also  has  a  claim  against  it,  and 
the  question  arises  whether  he  is  entitled  to  set  off  his  claim 
against  the  debt  which  he  owes,  or  whether  he  must  pay  the 
debt  in  full,  and  then  come  in  and  share  ratably  with  other  cred- 
itors in  the  distribution.  The  answer  to  this  question  depends 
to  some  extent  upon  the  circumstances  of  the  particular  case. 

193  This  clause  was  inserted  by  guinette  Co.,  57  App.  Div.  (N.  Y.) 
the  act  of  1901.  158. 

194  This  clause  was  added  by  the  los  This  provision  is  for  the  ben- 
act  of  1901.  efit  of  all  creditors,  and  does  not 

A  person  who  was  not  a  stock-  entitle  a  particular  creditor  to  sue 

holder  or  creditor  of  a  corporation  to  appropriate  property  to  the  dis- 

at  the   time   of   a   transfer  of   its  charge  of  his  debt,  to  the  exclu- 

business  to  a  new  corporation  can-  sion  of  other  creditors.    Creteau  v. 

not  complain  that  the  transfer  was  Foote  &  Thorne  Glass  Co.,  54  App. 

fraudulent    or    in    violation    of    a  Div.  168. 

statutory  prohibition  against  trans-  loe  Code  Va.  §  1149. 

fers    in    contemplation     of    insol-  i97  Tate  v.  Commercial  Building 

vency.     Wilson  v.  Mechanical  Or-  Ass'n,  97  Va.  74. 
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Except  as  hereafter  shown,  the  general  rule  is  that,  when  a 
person  is  indebted  to  a  corporation,  the  debt  not  being  due  on 
account  of  stock,^^^  and  the  corporation  becomes  insolvent,  and 
he  is  then  called  upon  to  pay  the  debt,  either  by  the  corpora- 
tion, or  by  a  receiver  or  assignee  for  the  benefit  of  creditors, 
he  is  entitled  in  equity  to  set  off  against  the  indebtedness  a  debt 
due  to  him  from  the  corporation,  and  cannot  be  required  to 
pay  his  debt  in  full,  and  then  come  in  and  share  merely  pro  rata 
with  the  other  creditors  in  the  assets  of  the  corporation.^*"  This 
right  of  set-off  in  equity  cannot  be  defeated  on  the  ground  that 

198  The  right  of  stockholders  to   Trust  Co.  v.  Leek,  57  Minn.  87,  47 
set  off   debts   due  them   from  the  Am.  St.  Rep.  576. 

corporation  when  it  is  insolvent  is  Missouri:  Smith  v.  Spengler,  83 
elsewhere  considered.    See  post,  §§   Mb.  408. 

788,  801,  827.  Nebraska:     Salladin  v.  Mitchell, 

42  Neb.  859;   Bernstein  v.  Coburn, 

199  United  States:     Scott  v.  Arm-   49  Neb.  734. 

strong,  146  U.  S.  499;   North  Chi-  New  Jersey:     Van  Wagoner  v. 

cago  Rolling  Mill  Co.  v.  St.  Louis  Paterson    Gaslight    Co.,    23    N.    J. 

Ore  &  Steel  Co.,  152  U.  S.  596;  Carr  Law,  283. 

V.  Hamilton,  129  U.  S.  252;   Scam-  New  York:      In   re   Receiver   of 

mon    V.    Kimball,    92    U.    S.    362;  Middle  District  Bank,  1  Paige,  585, 

Louis  Snyder's   Sons   Co.   v.  Arm-  19  Am.  Dec.  452;  Miller  v.  Receiv- 

strong,    37    Fed.    18;    Yardley    v.  er  of  Franklin  Bank,  1  Paige,  444; 

Clothier,    49    Fed.    337;    Adams   v.  Hughitt  v.  Hayes,  136  N.  Y.  163; 

Spokane   Drug   Co.,    57   Fed.    888;  In  re  Van  Allen,  37  Barb.  225;  Re- 

Stapylton   v.    Cle   Des   Phosphates  ceiver  of  New  Amsterdam  Savings 

De  France,  31  C.  C.  A.  383,  88  Fed.  Bank  v.  Tartter,  54  How.  Pr.  385; 

53.  Berry  v.  Brett,  6  Bosw.  627. 

Georgia:     State  v.  Brobston,  94  North  Carolina:    Davis  v.  Indus- 

Ga.  95,  47  Am.  St.  Rep.  138.  trial  Mfg.  Co.,  114  N.  C.  321. 

Illinois:     McCagg  v.   Woodman,  Ohio:     Second  Nat.  Bank  of  Cin- 

28   111.   84;    Third  "Swedish   M.    E.  cinnati  v.  Hemingray,  34  Ohio  St. 

Church  V.  Wetherell,  43   III.  App.  381;  Armstrong  v.  Warner,  49  Ohio 

414.  St.   376;    Barbour  v.  National  Ex- 
Kentucky:    Finnell  v.  Nesbit,  16  change  Bank  of  Tiffin,  50  Ohio  St. 

B.  Mon.  351;  Kentucky  Flour  Co.'s,.  90. 

Assignee  v.  Merchants'  Nat.  Bank,  Pennsylvania:     Jordan  v.  Shar- 

90  Ky.  225.  lock,   84  Pa.  St.  366,  24  Am.  Rep. 

Louisiana:     Beatty   v.   Scudday,  198;   Jack  v.  Klepser,  196  Pa.  St. 

10  La.  Ann.  404.  187,   79  Am.   St.  Rep.   699;   North- 
Maryland:     Colton    V.    Drovers'  ampton  Bank  v.  Balliet,  8  Watts  & 

Perpetual  Building  &  Loan  Ass'n,  S.  311,  42  Am.  Dec.  297. 

90  Md.  85,  78  Am.  St.  Rep.  431.  Rhode  Island:    Clarke  v.  Hawk- 
Massachusetts:     Colt   V.    Brown,  ins,  5  R.  I.  219. 

12  Gray,  233;  Merrill  v.  Cape  Ann  Tennessee:     Nashville  Trust  Co. 

Granite  Co.,  161  Mass.  212,  23  L.  v.  Fourth  Nat.  Bank,  91  Tenn.  336. 

R.  A.  313.  Wisconsin:    Jones  v.  Piening,  85 

Minnesota:     Laybourn    v.     Sey-  Wis.  264. 

mour,    53   Minn.   105,   39   Am.   St.  See  the  note  on  this  subject  in 

Rep.  579;   St.  Paul  &  Minneapolis  47  Am.  St.  Rep.  578-595. 
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the  receiver  or  assignee  for  the  benefit  of  creditors  is  a  bona  fide 
purchaser  for  value,  for  neither  of  them  occupies  such  a  posi- 
tion. 200 

Illustrations. — For  example,  it  has  repeatedly  been  held 
that  a  person  v^ho  is  indebted  to  a  bank  upon  a  note  as  maker, 
indorser,  or  surety,  or  who  is  otherwise  indebted  to  it,  may,  as 
against  a  receiver  or  an  assignee  for  the  benefit  of  creditors, 
set  off  in  equity  a  debt  due  to  him  from  the  bank  on  account 
of  a  deposit  or  otherwise.^"^  He  may  set  off  notes  of  the  bank 
held  by  him  at  the  time  of  the  appointment  of  the  receiver  or 
the  assignment.^"  ^ 

Where  a  life  insurance  company  becomes  insolvent  and  goes 
into  liquidation,  the  amount  due  on  an  endowment  policy,  if 
payable  in  any  event  at  a  fixed  time,  may  be  set  off,  in  settling 
the  company's  affairs,  against  the  amount  due  on  a  mortgage 
deed  or  other  indebtedness  from  the  holder  of  the  policy  to  the 
company.^"*     And  a  bank  having  a  claim  against  an  insolvent 

200  Laybourn  v.  Seymour,  53  ceiver  of  New  Amsterdam  Savings 
Minn.  105,  39  Am.  St.  Rep.  579;  St.  Bank  v.  Tartter,  54  How.  Pr.  (N. 
Paul  &  Minneapolis  Trust  Co.  v.  Y.)  385 ;  Jordan  v.  Shar lock,  84  Pa. 
Leek,  57  Minn.  87,  47  Am.  St.  Rep.  St.  366,  24  Am.  Rep.  198;  Jack  v. 
676;  Jordan  v.  Sharlock,  84  Pa.  St.  Klepser,  196  Pa.  St.  187,  79  Am.  St. 
366,  24  Am.  Rep.  198;  Nashville  Rep.  699;  Jones  v.  Piening,  85  Wis. 
Trust  Co.  v.  Fourth  Nat.  Bank,  91  264;  Second  Nat.  Bank  of  Cincin- 
Tenn.  336;  Kentucky  Flour  Co.'s  nati  v.  Hemingray,  34  Ohio  St. 
Assignee  v.  Merchants'  Nat.  Bank,  381;  Armstrong  v.  Warner,  49  Ohio 
90  Ky.  225;  and  other  cases  cited  St.  376;  Van  Wagoner  v.  Paterson 
in  the  note  preceding.  Gaslight  Co.,  23  N.  J.  Law,  283; 

201  Scott  V.  Armstrong,  146  U.  S.  Clarke  v.  Hawkins,  5  R.  I.  219; 
499;  Yardley  v.  Clothier,  49  Fed.  McCagg  v.  Woodman,  28  111.  84; 
337;  Adams  v.  Spokane  Drug  Co.,  Third  Swedish  M.  B.  Church  v. 
57  Fed.  888;  Stapylton  v.  Cie  Des  Wetherell,  43  111.  App.  414;  Fin- 
Phosphates  De  France,  31  C.  C.  A.  nell  v.  Nesbit,  16  B.  Mon.  (Ky.) 
383,  88  Fed.  53;  Colton  v.  Drovers'  351;  Beatty  v.  Scudday,  10  La. 
Perpetual  Building  &  Loan  Ass'n,  Ann.  404;  Smith  v.  Spengler,  83 
90  Md.  85,  78  Am.  St.  Rep.  431;  St.  Mo.  408;  Colt  v.  Brown,  12  Gray 
Paul  &  Minneapolis  Trust  Co.  v.  (Mass.)  233;  Salladin  v.  Mitchell, 
Leek,  57  Minn.  87,  47  Am.  St.  Rep.  42  Neb.  859;  Bernstein  v.  Coburn, 
576;   State  v.  Brobston,  94  Ga.  95,  49  Neb.  734. 

47  Am.  St.  Rep.  138;  In  re  Receiver  As  to  savings    banks,  however, 

of  Middle  District  Bank,   1  Paige  see  infra,  this  section,  (e). 

(N.  Y.)  585,  19  Am.  Dec.  452;  Mil-  202 Northampton  Bank  v.  Balliet, 

ler  V.  Receiver  of  Franklin  Bank,  8   Watts  &   S.    (Pa.)    311,  42  Am. 

1  Paige    (N.   Y.)    444;    Hughitt  v.  Dec.  297. 

Hayes,  136  N.  Y.  163;    In  re  Van  203  Carr  v.  Hamilton,   129  U.   S. 

Allen,  37  Barb.   (N.  Y.)   225;   Re-  252.    See,  also.  Sovereign  Life  As- 
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fire  insurance  company  under  a  policy  may  set  o£E  the  same 
against  a  debt  due  the  company  as  a  depositor.^"* 

A  person  who  is  indebted  to  a  manufacturing  corporation  for 
goods  sold  and  delivered  is  entitled,  as  against  its  receiver  or 
assignee  for  the  benefit  of  creditors,  to  set  off  a  claim  against  j 
the  corporation  for  breach  of  a  contract  to  manufacture  and 
deliver  certain  goods.^"^ 

Actions  at  law. — The  right  of  set-off  or  counterclaim  in 
an  action  at  law  by  an  insolvent  corporation  or  its  receiver  or 
assignee  depends  upon  the  statute  in  the  particular  jurisdic- 
tion.206 

(b)  National  banks. — The  doctrine  that  a  debtor  of  an  in- 
solvent corporation  is  entitled  in  equity  to  set  off  a  debt  due 
to  him  from  the  corporation  applies  to  a  national  bank  which 
has  gone  into  the  hands  of  a  receiver,  and  is  being  wound  up 
under  the  direction  of  the  comptroller  of  the  currency.^"'^ 

(c)  The  equitable  right  of  set-off  is  not  dependent  upon  stat- 
utes allowing  set-off  at  law. — The  jurisdiction  of  a  court  of 
equity  to  allow  a  set-off  against  a  debt  due  to  an  insolvent  cor- 
poration is  not  affected  by  the  fact  that  the  case  does  not  come 
within  the  statute  allowing  set-offs  at  law,  for  courts  of  equity 
allow  a  set-off  when  there  are  equitable  grounds  therefor,  grow- 
ing out  of  the  transaction  or  the  relation  of  the  parties,  al- 
though the  set-off  may  not  be  allowable  in  an  action  at  law; 
and  insolvency  of  a  party  against  v^hom  a  set-off  is  claimed  has 
long  been  recognized  as  a  distinct  groundfor  allowing  the  set- 
off in  equity.^"*     "That  the  insolvency  of  a  party  against  whom 

surance  Co.  v.  Dodd  [1892]  1  Q.  B.  cover  for  property  sold  to  him  by 

405.    Compare  Newcomb  v.  Almy,  them,  he  cannot  plead  his  claim 

96  N.  Y.  308.  against  the  corporation  as  a  coun- 

204  Scammon  v.  Kimball,  92  IT.  S.  terclaim  under  the  New  York  stat- 
362.  See,  also.  In  re  Globe  Ins.  Co.,  utes.  Otis  v.  Shants,  128  N.  Y.  45, 
2  Edw.  Ch.  (N.  Y.)   625;   Drake  v.  affirming  55  Hun,  603. 

Rollo,  3  Biss.  273,  Fed.  Cas.  No.  ^or  Scott  v.  Armstrong,  146  U.  S. 

4,066.  499;  Adams  v.  Spokane  Drug  Co., 

205  Laybourn  v.  Seymour,  53  57  Fed.  888 ;  Armstrong  v.  Warner, 
Minn.  105,  39  Am.  St.  Rep.  579.  49  Ohio  St.  376;   Balch  v.  Wilson, 

206  In  an  action  against  a  cred-  25  Minn.  299,  33  Am.  Rep.  467. 
Itor  of  a  corporation  by  the  receiv-  sos  Laybourn     v.     Seymour,     53 
er  or  trustees  in  liquidation  to  re-  Minn.  105,  39  Am.  St.  Rep.  579;  St. 
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a  set-off  is  claimed  is  a  sufficient  gr  lund  for  the  exercise  of  the 
jurisdiction  of  a  court  of  equity  in  allowing  a  set-off  in  cases 
not  provided  for  by  law,  or,  in  other  words,  that  insolvency  has 
long  been  recognized  as  a  distinct  equitable  ground  for  set-off, 
cannot  well  be  disputed."^*" 

(d)  Effect  of  statutory  prohibition  against  preferences. — By 
the  weight  of  authority,  the  right  of  set-off  in  equity  against  a 
debt  due  to  an  insolvent  corporation  is  not  affected  by  a  statute 
prohibiting  preferences  by  a  corporation  when  insolvent  or  in 
contemplation  of  insolvency,  where  the  right  arises  out  of  a 
transaction  prior  to  and  not  in  contemplation  of  insolvency.^^" 
"Undoubtedly,"  it  was  said  in  the  supreme  coiirt  of  the  United 
States  in  reference  to  the  national  bank  act,  "any  disposition 
by  a  national  bank,  being  insolvent  or  in  contemplation  of  in- 
solvency, of  its  choses  in  action,  securities  or  other  assets,  made 
to  prevent  their  application  to  the  payment  of  its  circulating 
notes,  or  to  prefer  one  creditor  to  another,  is  forbidden;  but 
liens,  equities  or  rights  arising  by  express  agreement,  or  implied 
from  the  nature  of  the  dealings  between  the  parties,  or  by 
operation  of  law,  prior  to  insolvency  and  not  in  contemplation 
thereof,  are  not  invalidated.  The  provisions  of  the  act  are 
not  directed  against  all  liens,  securities,  pledges  or  equities, 
whereby  one  creditor  may  obtain  a  greater  payment  than  an- 
other, but  against  those  given  or  arising  after  or  in  contem- 
plation of  insolvency.  Where  a  set-off  is  otherwise  valid,  it 
is  not  perceived  how  its  allowance  can  be  considered  a  prefer- 

Paul  &  Minneapolis  Trust  Co.  v.  And  see  infra,  this  section,  (g), 
Leek,  57  Minn.  87,  47  Am.  St.  Rep. 

576;  Scott  v.  Armstrong,  146  TJ.  S.  209  St.  Paul  &  Minneapolis  Trust 

499;    North   Chicago   Rolling  Mill  Co.  v.  Leek,  57  Minn.  87,  47  Am. 

Co.  V.   St.  Louis  Ore  &  Steel  Co.,  St.  Rep.  576. 
152U.  S.  596;  Kentucky  Flour  Co.'s 

Assignee  v.  Merchants'  Nat.  Bank,  210  Scott  v.  Armstrong,  146  U.  S. 

90  Ky.  225;  Nashville  Trust  Co.  v.  499.     And   see  Colton   v.   Drovers' 

Fourth  Nat.  Bank,  91  Tenn.  336;  Perpetual  Building  &  Loan  Ass'n, 

Barbour     v.     National     Exchange  90  Md.  85,  93,  78  Am.  St.  Rep.  431, 

Bank  of  Tiffin,  50  Ohio  St.  90,  and  436. 

other  cases  cited  in  note  199,  supra.  Compare  Venango  Nat.  Bank  v. 

See  the  note  on  this  question  in  Taylor,  56  Pa.  St.  14;  Stephens  v.. 

47  Am.  St.  Rep.  578.  Schuchmann,  32  Mo.  App.  333. 
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ence,  and  it  is  clear  that  it  is  only  the  balance,  if  any,  after  the 
set-off  is  deducted  which  can  justly  be  held  to  form  part  of  the 
assets  of  the  insolvent.  The  requirement  as  to  ratable  divi- 
dends, is  to  make  them  from  what  belongs  to  the  bank,  and  that 
which  at  the  time  of  the  insolvency  belongs  of  right  to  the  debtor 
does  not  belong  to  the  bank."^^^  • 

(e)  Savings  banks. — The  rule  that  a  debtor  of  an  insolvent 
corporation  is  entitled  in  equity  to  set  off  a  debt  due  him  from 
the  corporation  does  not  apply  to  an  insolvent  savings  bank,  so 
as  to  entitle  a  depositor  therein  to  set  off  the  amount  of  his 
deposit  against  a  debt  due  from  him  to  the  bank  for  money  bor- 
rowed, where,  as  is  generally,  if  not  always,  the  case,  the  bank 
is  not  an  ordinary  joint-stock  company,  organized,  like  other 
banks,  for  the  pecuniary  gain  of  the  stockholders,  but  is  a 
corporation  organized  and  conducted  for  the  benefit  of  the  de- 
positors, who  are  entitled  to  all  profits.  In  such  a  case  the 
equity  of  the  debtor  to  set  off  the  amount  of  his  deposit  against 
his  debt  is  not  superior  to  the  equity  of  the  other  depositors  to 
have  the  debt  collected  and  added  to  the  general  fund  for  the 
payment  of  all  the  depositors.^  ^^  It  has  been  held,  however, 
that  the  right  of  set-off  exists  in  such  a  case  v/here  the  deposit 
was  made  by  the  debtor,  to  the  knowledge  of  the  officers  of  the 
bank,  for  the  purpose  of  applying  it  as  a  payment  upon  the 
debt.^^*  And,  of  course,  the  general  rule  in  relation  to  set- 
off, applicable  to  other  banks,  must  apply  also  to  savings  banks, 
when,  if  such  is  ever  the  case,  they  are  not  organized  and  con- 
ducted for  the  benefit  of  depositors,  but  are  joint-stock  com- 
panies, organized  and  conducted  for  the  benefit  of  the  stock- 
holders, and  for  the  purpose  of  paying  them  dividends  out  of 
the  profits,  instead  of  paying  or  accumulating  the  same  for  the 
benefit  of  the  depositors. 

2"  Chief  Justice  Fuller,  in  Scott  born   v.   Byrne,   43  Conn.   155,  21 

V.  Armstrong,  146  U.  S.  499.  Am.     Rep.     641.    See     Barnstable 

2i2Hannon  v.  Williams,  34  N.  J.  ffJ^'^Ss  Bank  v.  Snow,  128  Mass. 

Eq.  255,  38  Am.  Rep.  378;   Stock-  °^''' 

ton  V.  Mechanics'  &  Laborers'  Sav-  213  Osborn  v.  Byrne,  43  Conn.  155, 

ings  Bank,  32  N.  J.  Bq.  163;   Os-  21  Am.  Rep.  641. 

Vol.  3.  P.  Cor.  43. 
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(f)  Set-off  by  stockholders.— The  rule  that  a  debtor  of  an  in- 
solvent corporation  may  set  off  against  his  indebtedness  a  debt 
due  to  him  from  the  corporation  does  not  apply  to  a  stockholder 
who  is  indebted  to  the  corporation  for  a  balance  due  on  his 
stock.  He  must  pay  such  indebtedness  in  full,  and  then  come 
in  as  a  creditor,  and  share  pvo  rata  with  the  other  creditors.^^* 

(g)  Debts  not  due  at  time  of  appointment  of  receiver  or  as- 
signment for  benefit  of  creditors.— Although  there  are  some  de- 
cisions to  the  contrary,  the  great  weight  of  authority  is  to  the 
effect  that  the  right  of  a  debtor  of  an  insolvent  corporation  to 
set  off  in  equity  a  debt  due  him  from  the  corporation  is  not 
defeated  by  the  fact  that  the  claim  in  favor  of  the  corporation, 
or  the  claim  of  its  debtor  against  it,  was  not  due  at  the  time  the 
corporation  became  insolvent  and  went  into  the  hands  of  a  re- 
ceiver or  made  an  assignment  for  the  benefit  of  creditors,  so  that 
there  could  have  been  no  set-off  at  law  at  that  time.  "Courts 
of  equity  frequently  deviate  from  the  strict  rule  of  mutuality 
when  the  justice  of  the  particular  case  requires  it,  and  the  or- 
dinary rule  is  that,  when  the  mutual  obligations  have  grown  out 
of  the  same  transaction,  insolvency  on  the  one  hand  justifies 
the  set-off  of  the  debt  upon  the  other."^^^ 

Thus  it  has  been  held  that  a  person  who  is  indebted  on  a  note 
to  a  national  or  other  bank,  which  has  become  insolvent  and 
been  put  in  the  hands  of  a  receiver  for  liquidation,  or  made  an 
assignment  for  the  benefit  of  creditors,  may  set  off  against  his 
indebtedness  a  debt  due  him  from  the  bank  on  account  of  de- 
posits, although  the  note  may  not  have  been  due  at  the  time  the 
bank  became  insolvent  and  went  into  the  hands  of  the  receiver, 
or  made  the  assignment,  and  although  no  demand  has  been 
made  for  payment  of  the  deposits  ;^^®  that  the  holder  of  a  time 

214  Post,  §  801.  639 ;  Lockwood  v.  Beckwith,  6  Mich. 

215  Scott  V.  Armstrong,  146  U.  S.  168,  72  Am.  Dec.  69;  Spaulding  v. 
499;  Blount  v.  Wlndley,  95  U.  S.  Backus,  122  Mass.  553,  23  Am.  Rep. 
173,  177;  (Jolton  v.  Drovers'  Per-  391;  Pera  v.  Wickham,  135  N.  Y. 
petual  Building  &  Loan  Ass'n,  90  233,  reversing  61  Hun,  343;  and 
Md.  85,  94,  78  Am.  St.  Rep.  431,  other  cases  collected  In  47  Am.  St. 
436;   and  other  cases  in  the  notes  Rep.  580,  581,  note. 

following.       Compare,       however,        210  Scott  v.  Armstrong,  146  U.  S. 
Eastern  Bank  v.  Capron,  22  Conn.    499;  Colton  v.  Drovers'  Perpetual 
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certificate  of  deposit  issued  by  a  bank  may  set  off  the  amount 
thereof  against  his  liability  on  a  note  discounted  by  the  bank, 
as  against  the  bank's  assignee  for  the  benefit  of  creditors,  al- 
though neither  the  certificate  of  deposit  nor  the  note  became  due 
and  payable  until  after  the  insolvency  of  and  assignment  by  the 
bank;^^''^  that  a  person  who  is  indebted  to  a  life  insurance  com- 
pany under  a  mortgage  deed  may,  on  the  company's  becoming 
insolvent,  and  going  into  liquidation,  set  off  his  claim  against 
the  company  under  an  endowment  policy,  payable  in  any  event 
at  a  fixed  time;^^®  and  that  a  bank  having  a  claim  against  an 
insolvent  fire  insurance  company  for  loss  under  a  policy  may  set 
off  the  debt  against  a  debt  due  by  it  to  the  company  on  account 
of  deposits,  although  the  insurance  may  not  have  been  due 
at  the  time  of  the  company's  insolvency.  ^^® 

(h)  Claims  against  the  corporation  assigned  to  the  debtor. — 
The  rule  allowing  a  debtor  of  a  corporation,  which  has  become 
insolvent  and  gone  into  the  hands  of  a  receiver  or  made  an  as- 
signment for  the  benefit  of  creditors,  to  set  off  a  debt  due  to 
him  from  the  corporation,  does  not  apply  where  the  debt  sought 
to  be  set  off  has  been  acquired  by  assignment  since  the  ap- 
pointment of  the  receiver  or  the  assignment  for  the  benefit  of 

Building  &  Loan  Ass'n,  90  Md.  85,  467;   Eastern  Bank  v.  Capron,  22 

78  Am.  St.  Rep.  431;  Jack  v.  Klep-  Conn.  639. 

ser,  196  Pa.  St.  187,  79  Am.  St.  This  right  of  set-ofe  cannot  be  de- 
Rep.  699;  Jordan  v.  Sharlock,  84  feated  on  the  ground  that  the  re- 
Pa.  St.  366,  24  Am.  Rep.  198;  Jones  ceiver  or  assignee  is  a  bona  fide 
V.  Piening,  85  Wis.  264.  purchaser  for  value,  for  he  does  not 
See,  also.  Berry  v.  Brett,  6  Bosw.  occupy  such  a  position.  Colton  v. 
(N.  Y.)  627;  In  re  General  Assign-  Drovers'  Perpetual  Building  & 
ment  of  Hatch,  155  N.  Y.  401;  Loan  Ass'n,  90  Md.  85,  78  Am.  St. 
Hughitt  V.  Hayes,  136  N.  Y.  163;  Rep.  431.  And  see  the  other  cases 
Northampton  Bank  v.  Balliet,  8  cited  in  note  200,  supra. 
Watts  &  S.  (Pa.)  311,  42  Am.  Dec.  217  St.  Paul  &  Minneapolis  Trust 
297;  Skiles  v.  Houston,  110  Pa.  St.  Co.  v.  Leek,  57  Minn.  87,  47  Am. 
254;   Aldrich  v.  Campbell,  4  Gray  St.  Rep.  576. 

(Mass.)    284;    Smith   v.    Spongier,  218  Carr  v.   Hamilton,   129  V.  S. 

83  Mo.  408;  McCagg  v.  Woodman,  252.     See,  also,  Sovereign  Life  As- 

28  111.  84;    Armstrong  v.  Warner,  surance  Co.  v.  Dodd  [1892]  1  Q.  B. 

49  Ohio  St.  376;  Yardley  v.  Cloth-  405.    But    compare    Newcomb    v. 

ier,   51  Fed.   506;    Nashville  Trust  Almy,  96  N.  Y.  308. 

Co.  v.  Fourth  Nat.  Bank,  91  Tenn.  2i9  Scammon   v.   Kimball,   92   U. 

336.     Compare,  however,   Balch  v.  S.  362.     See,  also,  Drake  v.  Rollo, 

Wilson,  25  Minn.  299,  33  Am.  Rep.  3    Biss,   273,   Fed.   Cas.   No.   4,066; 
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creditors.  ^^*'  But  the  debtor,  as  a  general  rule,  has  the  right  to 
set  off  a  claim  assigned  to  him  before  the  corporation  became 
insolvent  and  went  into  the  hands  of  the  receiver,  or  made  the 
assignment  for  the  benefit  of  creditors,  as  the  case  may  be.^^^ 

It  has  been  held,  however,  that  a  debtor  of  an  insolvent" 
bank  cannot  set  off  the  amount  of  a  check  or  certificate  of  de- 
posit acquired  by  him  with  knowledge  of  the  suspension  of  the 
bank,  although  before  a  receiver  was  appointed.^^^ 

The  fact  that  a  bank,  after  appointment  of  a  receiver,  makes; 
an  assignment  for  the  benefit  of  creditors,  and  the  receiver  is. 
discharged,  does  not  discharge  the  equitable  lien  in  favor  of 
all  the  creditors  which  attached  upon  appointment  of  the  re- 
ceiver, so  as  to  entitle  a  debtor  of  the  bank  to  set  off  the  amount 
of  a  check  on  it  acquired  by  him  after  the  appointment  of  the 
receiver,  and  before  the  assignment.^  ^^ 

(i)  Money  or  property  held  by  the  debtor  as  trustee  or  agent 
for  the  corporation. — The  general  rule,  at  law,  that  debts  accru- 
ing in  different  rights  cannot  be  set  off,  is  followed  in  equity, 
in  the  absence  of  special  circumstances  showing  a  very  strong 
equitable  right  of  set-off;  and  therefore,  where  money  or  prop- 
erty is  placed  in  the  hands  of  an  ofiicer  or  other  person  as. 
trustee,  bailee,  or  agent  for  the  corporation,  to  be  safely  kept  for 
it,  or  disbursed  in  its  business,  and  the  corporation  becomes  in- 
solvent and  goes  into  the  hands  of  a  receiver  or  makes  an  as- 
signment for  the  benefit  of  creditors,  the  trustee,  bailee,  or 
agent  cannot,  as  against  his  liability  to  the  company  for  the 
money  or  property,  set  off  a  debt  due  from  it  to  him  as  an  indi- 

In  re  Globe  Ins.  Co.,  2  Edw.  Ch.  Colton  v.  Drovers'  Perpetual  Build- 

(N.  Y.)  625.  ing  &  Loan  Ass'n,  90  Md.  85,  91. 

,  78  Am.  St.  Rep.  431,  435;  Ingwer- 

220  In  re  Middle  District  Bank,  ggn  y.  Buchholz,  88  111.  App.  73. 

.\,^^'.f  ^?^-  l-^   ^^J'n^i°'-s?M  ^^iLaybourn     v.     Seymour,     53 

542;  Van  Dyck  v.  McQuade,  85  N.  „.          '     „„   .        g.     '       g^g 

Y.    616;    Butterworth   v.    Peck,    5  Minn  1U5,  dy  Am.  bt.  ±iep.  &/». 

Bosw.   (N.  Y.)    341;   Northampton  "^  In  re   Assignment  of  Hamil- 

Bank    V.    Balllet,    8    Watts    &    S.  ton,   26  Or.  579;    Stone  v    Dodge, 

(Pa.)   311,  42  Am.  Dec.  297;  In  re  96  Mich.  514;  Oyster  v.  Short,  177 

Assignment   of  Hamilton,    26    Or.  Pa-  St.  589. 

579;  Stone  v.  Dodge,  96  Mich.  514;  223  in  re  Assignment  of  Hamil- 

Oyster  v.  Short,  177  Pa.  St.  589;  ton,  26  Or.  579. 
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vidual.^^*  One  who  is  sued  by  an  insolvent  corporation  for 
money  in  his  possession  as  its  treasurer  cannot  set  off  a  debt 
due  by  the  corporation  to  him  as  an  individual.^^® 

Where  a  corporation  appoints  a  trustee  of  its  personal  prop- 
erty to  secure  certain  indebtedness,  and  empowers  the  trustee 
to  sell  and  ship  the  property,  a  creditor  of  the  corporation,  who 
buys  property  from  the  trustee,  cannot  set  off  the  indebtedness 
of  the  corporation  to  him  as  against  his  indebtedness  because  of 
such  purchase.*^* 

§  783.    Rights  and  remedies  of  creditors  on  dissolution  of  corpo- 
ration. 

(a)  In  general. — As  was  shown  in  a  former  chapter,  the  com- 
mon-law rule  was  that,  on  the  dissolution  of  a  corporation,  all 
debts  due  by  it  were  extinguished,  for  it  could  no  longer  be 
sued,  and,  at  law,  this  is  true  to-day  unless  it  has  been  changed 
by  statute.^^^  In  equity,  however,  debts  of  a  corporation  are 
not  extinguished  by  its  dissolution,  but  creditors  may  file  a  bill 
and  have  a  receiver  appointed  to  collect  and  take  charge  of  its 
assets,  and  apply  them  to  the  payment  of  its  debts.^^**  And 
this  equitable  right  of  creditors  of  a  dissolved  corporation  to 
have  its  assets  applied  to  the  satisfaction  of  their  claims  is 
superior  to  any  rights  of  stockholders  or  their  assignees,^  ^®  or 
of  the  individual  creditors  of  stockholders.^^"  To  this  extent, 
and  for  this  purpose,  the  assets  of  the  corporation  are  a  trust 
fund  for  the  benefit  of  its  creditors. 

224  First  Nat.  Bank  of  Detroit  v.  v.  Robertson,  18  How.  (U.  S.)  480, 
E.  T.  Barnum  Wire  &  Iron  "Works,  2  Keener's  Cas.  1736,  2  Smith's 
58  Mich.  124,  55  Am.  Rep.  660.  Cas.  618,  1  Cum.  Cas.  468;  State  v. 

225  Oregon  Gold  Mining  Co.  v.  Commercial  State  Bank,  28  Neh. 
Schmidt,  22  Ky.  Law  Rep.  1330.  677,  2  Smith's  Cas.  616;  Pullman  v. 

228  McClung  V.  Embreeville  Free-  Stebbins,  51  Fed.  10. 

hold  Land,  Iron  &  Ry.  Co.  (Tenn.  ,,,  ^^     g  ggg^,)    g^con  v.  Rob- 

^\^fli   I  fpfi^-  ertson,   18   How.    (U.    S.)    480,   2 

228 Ante,   §§   326,   328(b),    Mum-  ^^^^^  ^_   Commercial    State   Bank, 

ma  V  Potomac  Co.,  8  Pet.  (US)  gg  Neb.  677,  2  Smith's  Cas.  616. 
281,   2   Smith's  Cas.   614,   1   Cum. 

Cas.  459;  Curranv.  State  of  Arkan-  23o  state    v.    Commercial    State 

sas,  15  How.  (U.S.)  304,2  Keener's  Bank,  28  Neb.  677,  2  Smith's  Cas. 

Cas.  1695,  1  Cum.  Cas.  1014;  Bacon  616. 
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(b)  Actions  at  law,  execution,  attachment,  etc. — By  the  weight 
of  authority,  in  the  absence  of  statutory  provision  to  the  con- 
trary, the  creditors  of  a  corporation  which  has  been  dissolved 
cannot  raaintain  an  action  at  law  against  it,  and  actions  pend- 
ing at  the  time  of  dissolution  abate.  'Not  can  an  execution  or 
attachment  be  issued  and  levied  on  the  property  of  the  corpora- 
tion after  its  dissolution,  and,  by  the  weight  of  authority,  an  at- 
tachment pending  at  the  time  of  dissolution  is  dissolved  there- 
by ;  but  it  has  been  held  that  an  officer  who  has  seized  property 
under  an  execution  before  dissolution  may  proceed  with  the 
execution  of  the  writ  by  a  sale  after  the  dissolution.  These 
questions  have  all  been  considered,  and  the  cases  collected,  in  a 
former  chapter.^^^ 

(c)  Statutory  provisions. — In  most  jurisdictions,  statutes  have 
been  enacted  expressly  providing  for  the  distribution  of  the  as- 
sets of  a  corporation  on  its  dissolution,  either  by  making  the 
officers  of  the  corporation  trustees  for  such  purpose,  or  by  con- 
tinuing the  existence  of  the  corporation  for  such  purpose,  or  by 
providing  for  the  appointment  of  a  receiver.^*  ^ 

Such  statutes  may  take  away  the  remedy  formerly  existing 
in  courts  of  equity  under  their  jurisdiction  to  administer  the 
assets  of  a  dissolved  corporation.  In  a  North  Carolina  case  it 
was  held  that  a  statute  of  that  state  which  continued  the  ex- 
istence of  defunct  corporations  for  three  years  after  the  expira- 
tion of  their  charters,  for  the  purpose  of  suing  and  being  sued 
and  winding  up  their  business,  ousted  the  former  equity  juris- 
diction to  appoint  a  receiver  and  distribute  the  assets.^^* 

(d)  Conveyances,  mortgages,  or  assignments  before  dissolution. 
— In  the  absence  of  a  statutory  provision  to  such  effect,  the 
dissolution  of  a  corporation  cannot  affect  the  validity  or  opera- 
tion of  a  conveyance,  mortgage,  or  assignment  to  a  trustee  for 
the  benefit  of  crieditors,  made  and  delivered  prior  to  dissolu- 

231  Ante,  §  329.  .     ^asVon  Glahn  v.  De  Rosset,  81 

232  See  ante,  §  331  et  seq.  N.  C.  468. 
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tion  ;^**  but  if  there  is  any  fraud  therein,  creditors  will  be  en- 
titled to  relief  in  equity. 

(e)  Power  of  the  legislature — ^Right  of  creditors  to  resist  dis- 
solution— Obligation  of  contracts. — The  legislature  may  certainly 
dissolve  a  corporation,  or  authorize  the  stockholders  to  dissolve 
it,  without  the  consent  of  the  creditors;  and  the  latter  cannot 
object  or  resist  the  dissolution,  so  long  as  they  are  not  deprived 
of  their  right  and  remedy  in  equity  to  reach  and  subject  the 
assets  of  the  corporation  to  the  satisfaction  of  their  claims.  This 
is  thoroughly  well  settled.^^^  Creditors  of  a  corporation  can- 
not maintain  a  bill  in  equity  to  prevent  its  dissolution  by  the 
stockholders.^^®  This  is  true  of  creditors  who  have  commenced 
attachment  suits  against  the  corporation,  and  it  can  make  no 
difference  that  the  dissolution  will  defeat  the  attachments,  and 
leave  them  no  priority  over  other  creditors  in  the  distribution 
of  the  assets  of  the  corporation  after  the  dissolution.^^'' 

The  legislature,  however,  on  dissolving  or  authorizing  the  dis- 
solution of  a  corporation,  cannot  impair  the  obligation  of  exist- 
ing contracts  between  the  corporation  and  third  persons,  or  take 
away  the  vested  rights  of  its  creditors,  and  therefore  it  cannot 
deprive  creditors  of  the  equitable  right  to  have  the  assets  of  the 
corporation  applied  to  the  payment  of  their  claims.  Such  ac- 
tion on  the  part  of  the  legislature  would  be  unconstitutional,  as 
impairing  the  obligation  of  contracts. ^^^ 

234  Ante,  §  328(d);  Stevens  v.  Iron  Co.  v.  Taylor  Bros.  Iron- 
Hill,  29  Me.  133;  Cooper  v.  Curtis,  Works  Co.,  54  Fed.  85,  1  Smitli's 
30  Me.  488;  Folger  v.  Chase,  18  Cas.  356;  Foster  v.  Essex  Bank. 
Pick.  (Mass.)  63;  Bailey  v.  Platte  16  Mass.  245,  8  Am.  Dec.  135,  2 
&  Denver  Canal  &  Milling  Co.,  12  Smith's  Cas.  608,  1  Cum.  Cas.  464; 
Colo.  230;  Bank  of  Alexandria  v.  Thornton  v.  Marginal  Freight  Ry. 
Patton,  1  Rob.  (Va.)  524;  Leach  v.  Co.,  123  Mass.  32,  2  Keener's  Cas. 
Thomas,  27  III.  457;  Nelson  v.  Hub-  1745,  1  Cum.  Cas.  462. 

bard,  96  Ala.  238.  ^se  Cleveland    City    Forge    Iron 

235  Ante,  §§  303,  308;  Mumma  v.  Co.  v.  Taylor  Bros.  Iron-Works  Co., 
Potomac  Co.,  8  Pet.  (U.  S.)  281,  54  Fed.  85,  1  Smith's  Cas.  356. 
2  Smith's  Cas.  614,  1  Cum.  Cas.  Compare  Fisk  v.  Union,  Pacific  R. 
459;  Bacon  v.  Robertson,  18  How.  Co.,  10  Blatchf.  518,  Fed.  Cas.  No. 
(U.  S.)   480,  2  Smith's  Cas.  618,  1  4,830. 

Cum.  Cas.  468;  Curran  v.  State  of  237  Cleveland  City  Forge  Iron  Co. 

Arkansas,    15    How.    (U.    S.)    304,  v.    Taylor    Bros.    Iron- Works    Co., 

310,  2  Keener's  Cas.  1695,  1  Cum.  54  Fed  85,  1  Smith's  Cas.  356. 

Cas.   1014;    Cleveland   City   Forge  238  Ante,      §      303;      People     v. 
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A  statute  continuing  the  existence  of  a  corporation  beyond 
the  period  fixed  by  its  charter,  for  the  purpose  of  winding  up 
its  affairs,  and  allowing  suits  by  or  against  it,  is  not  unconsti- 
tutional as  impairing'the  obligation  of  contracts  between  it  and 
its  creditors.^^* 

§  784.    Bights  and  remedies  of  creditors  on  reorganization  or  con- 
solidation. 

This  subjectJiflfr^een  very  fully  treated  in  a  former  chapter, 
to  which  the  reader  is  referred.^*" 

§  785.    Appointment  of  receivers. 

The  law  relating  to  the  appointment  of  receivers  by  a  court 
of  equity  is  of  itself  a  very  large  branch  of  the  law,  and  it  is 
neither  practicable  nor  proper  to  treat  the  subject  fully  in  a 
general  work  on  corporations.  Receivers  are  appointed  for  nat- 
ural persons  as  well  as  corporations,  and  substantially  the  same 
principles  apply  in  both  cases.  No  attempt,  therefore,  will  be 
made  to  treat  the  subject  here,  as  applied  to  corporations,  ex- 
cept in  a  very  general  way.**^ 

(a)  When  a  receiver  may  be  appointed. — It  is  well  settled  that 
a  court  of  equity  may,  in  its  discretion,  appoint  a  receiver  of  a 
corporation,  or  of  specific  property,  at  the  suit  of  a  creditor 
having  a  lien  thereon  by  mortgage  or  otherwise,  when  there  is 
imminent  danger  of  the  property  being  wasted,  lost,  or  misap- 
plied, unless  it  is  placed  in  the  possession  of  a  receiver ;  and  in 
such  a  case  a  receiver  may  be  appointed  either  in  a  suit  to  fore- 
close the  mortgage  or  other  lien,  or,  in  a  clear  case  of  necessity, 
before  the  time  for  foreclosing  the  same  has  arrived.  Eeceivers 
are  thus  frequently  appointed  when  a  mortgage  covers  the  in- 
come or  rents  and  profits  of  a  corporation,  and  by  reason  of  in- 

O'Brien,  45  Hun,  519,  111  N.  Y.  1,  24o  Ante,  chapter  xviil.,   §§   335- 

7  Am.  St.  Rep.  684,  2  Smith's  Cas.  363. 
728,  1  Keener's  Cas.  228;   Lothrop 

v.  Stedman,  42  Conn.  584.  241  See    the    extensive    note    on 

230  Foster    v.    Essex    Bank,     16  "When  It  is  Proper  to  Appoint  a 

Mass.    245,    8    Am.    Dec.    135,    2  Receiver,"  in  72  Am.   St.  Rep.  29 

Smith's  Cas.  608,  1  Cum.  Cas.  464.  et  seq. 
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solvency  and  fraud  or  other  circumstances  a  receiver  is  neces- 
sary to  prevent  tliem  from  being  misapplied  or  diverted,  but  the 
right  to  a  receiver  is  by  no  means  limited  to  such  cases.^*^  If 
the  security  afforded  by  a  corporate  mortgage  is  inadequate, 
and  the  corporation  is  insolvent,  and  a  foreclosure  suit  is  pend- 
ing, or,  in  an  extreme  case,  before  such  a  suit,  a  court  of  equity 
may  appoint  a  receiver  to  collect  and  receive  the  income  or 
rents  and  profits,  when  it  is  shown  that  there  is  fraud  or  bad 
faith  on  the  part  of  the  corporation,  or  other  circumstances  ren- 
dering the  appointment  of  a  receiver  necessary  and  equitable.*** 
A  receiver  may  also  be  appointed,  when  the  circumstances 
justify  it,  at  the  suit  of  a  judgment  creditor  of  a  corporation, 
for  the  purpose  of  reaching  equitable  assets  of  the  corporation, 
or  for  the  purpose  of  preventing  a  fraudulent  disposition  of 
its  property,  and  subjecting  the  same  to  the  satisfaction  of  the 
judgment;  and  under  some  circumstances  a  receiver  may  be 
appointed  at  the  suit  of  a  general  creditor.  It  may  be  laid 
down  as  a  general  rule  that,  to  justify  the  appointment  of  a 
receiver  on  the  application  of  a  creditor,  in  the  absence  of  any 
special  statutory  provision,  it  must  appear  that  he  has  a  valid 
claim  against  the  corporation,  that  there  are  assets  which 
should  be  applied  to  its  payment,  and  that  he  has  exhausted  his 
legal  remedies,  or  that  the  circumstances  are  such  that  to  deny 
the  application  will  lead  to  a  wasting  or  loss  of  assets  which 

2*2  See  Brassey  v.  New  York  &  West  Shore  &  B.  Ry.  Co.,  35  Hun 

New  England  R.  Co.,  19  Fed.  663;  (N.  Y.)  341;  Thompson  v.  Natchez 

Wilmer    v.    Atlanta    &   Richmond  Water  &  Sewer  Co.,  68  Miss.  423; 

Air-Line  R.  Co.,  2  Woods,  409,  Fed.  Ralph  v.   Wisner,   100   Mich.   164; 

Cas.  No.  17,775;  Allen  v.  Dallas  &  Kelly  v.  Alabama  &  Cincinnati  R. 

Wichita  R.  Co.,  3  Woods,  316,  Fed.  Co.,  58  Ala.  489 ;  Lehman  v.  Tallas- 

Cas.   No.    221;    Warner   v.    Rising  see  Mfg.  Co.,  64  Ala.  567;  Ellis  v. 

Fawn  Iron  Co.,  3  Woods,  514,  Fed.  Boston,  Hartford  &  E.  R.  Co.,  107 

Cas.  No.  17,188;   American  Bridge  Mass.  1. 

Co.  V.  Heidelbach,  94  U.   S.   798;  243  Haas    v.    Chicago     Building 

Wallace  v.  Loomis,  97  U.  S.  146;  Society,  89  111.  498;  Lehman  v.  Tal- 

Dow  V.  Memphis  &  L.  R.  R.  Co.,  20  lassee  Mfg.  Co.,  64  Ala.   567;    Dea 

Fed.  260;   Farmers'  Loan  &  Trust  Moines  Gas   Co.  v.  West,  44  Iowa, 

Co.  V.  Winona  &  Southwestern  Ry.  23;    Thompson    v.   Natchez   Water 

Co.,  59  Fed.  957;  Des  Moines  Gas  &  Sewer  Co.,  68  Miss.  423;  Cheev- 

Co.  V.  West,  44  Iowa,  23 ;   United  er  v.  Rutland  &  Burlington  R.  Co., 

States    Trust    Co.    v.    New    York,  39  Vt.  653. 
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oherwise  might  be  made  available  for  the  payment  of  debts, 
and  which  cannot  be  availed  of  in  any  other  manner  as  satis- 
factorily as  by  the  appointment  of  a  receiver.  Ordinarily,  a 
receiver  should  be  appointed  when  there  is  such  a  showing,  but 
not  otherwise.^**  A  creditor  is  entitled  to  the  appointment  of 
a  receiver  when  the  corporation  has  ceased  to  act,  and  the  prin- 
cipal stockholders  are  fraudulently  dealing  with  the  property 
as  their  own.^^^ 


2"  72  Am.  St.  Rep.  52,  note. 
And  see  the  following  cases: 

England:  Cadogan  v.  Lyric 
Theatre  [1894]  3  Ch.  338. 

United  States:  Covington 
Drawbridge  Co.  v.  Shepherd,  21 
How.  112;  Sage  v.  Memphis  &  Lit- 
tle Rock  R.  Co.,  125  U.  S.  361; 
Brown  v.  Lake  Superior  Iron  Co., 
3  34  U.  S.  530;  Hollins  v.  Brier- 
fleld  Coal  &  Iron  Co.,  150  U.  S. 
371,  2  Keener's  Cas.  1683,  2  Cum. 
Cas.  255;  Hervey  v.  Illinois  Mid- 
land Ry.  Co.,  28  Fed.  169;  Union 
Trust  Co.  V.  Illinois  Midland  Ry. 
Co.,  117  U.  S.  434;  United  States 
Rubber  Co.  v.  American  Oak 
Leather  Co.,  27  C.  C.  A.  118,  82  Fed. 
248;  Id.,  37  C.  C.  A.  599,  96  Fed. 
891;  Texas  Consolidated  Compress 
&  Mfg.  Ass'n  V.  Storrow,  34  C.  C. 
A.  182,  92  Fed.  5;  Leary  v.'  Co- 
lumbia River  &  Puget  Sound  Navi- 
gation Co.,  82  Fed.  775;  Trust  & 
Deposit  Co.  of  Onondaga  v.  Spar- 
tanburg Water-Works  Co.,  91  Fed. 
324. 

Alabama:  Little  Warrior  Coal 
Co.  V.  Hooper,  105  Ala.  665; 
Etowah  Mining  Co.  v.  Wills  Val- 
ley Mining  &  Mfg.  Co.,  106  Ala. 
492;  Fort  Payne  Furnace  Co.  v. 
Fort  Payne  Coal  &  Iron  Co.,  96 
Ala.  472,  38  Am.  St.  Rep.  109; 
Smitb-Dimmick  Lumber  Co.  v. 
Teague,  119  Ala.  385. 

Colorado :  International  Trust 
Co.  v.  United  Coal  Co.,  27  Colo. 
246. 

Georgia:  Dodge  v.  Pyrolusite 
Manganese  Co.,  69  Ga.  665;  Albany 
&  Renssellaer  Iron  &  Steel  Co.  v. 


Southern  Agricultural  Works,   76 
Ga.  135,  2  Am.  St.  Rep.  26. 

Iowa:  Wallace  v.  Pierce-Wal- 
lace Publishing  Co.,  101  Iowa,  313, 
63  Am.  St.  Rep.  389. 

Kentucky:  M.  V.  Monarch  Co.  v. 
Bank  of  Hardinsburg,  20  Ky.  Law 
Rep.  92. 

Massachusetts:  Falmouth  Nat. 
Bank  v.  Cape  Cod  Ship  Canal  Co., 
166  Mass.  550. 

Michigan:  TurnbuU  v.  Prentiss 
Lumber  Co.,  55  Mich.  387. 

Minnesota:  Spooner  v.  Bay  St. 
Louis  Syndicate,  44  Minn.  401. 

New  Jersey:  Fort  Wayne  Elec- 
tric Corporation  v.  Franklin  Elec- 
tric Light  Co.,  57  N.  J.  Bq.  7;  af- 
firmed, Franklin  Electric  Light  Co. 
V.  Fort  Wayne  Electric  Corpora- 
tion, 58  N.  J.  Eq.  579. 

New  York:  Parker  v.  Moore,  3 
Edw.  Ch.  234;  Conro  v.  Gray,  4 
How.  Pr.  166;  Palmer  v.  Clark,  4 
Abb.  N.  C.  25.  In  New  York  the 
matter  is  now  fully  covered  by 
statute.  See  infra,  this  section, 
(i). 

North  Carolina:  Dobson  v.  Si' 
monton,  78  N.  C.  63. 

Pennsylvania:  Bell  v.  Wood, 
181  Pa.  St  175. 

Rhode  Island:  Olvey  v.  Conani- 
cut  Land  Co.,  16  R.  I.  597,  27  Am 
St.  Rep.  767,  2  Smith's  Cas.  1013. 

South  Carolina:  Miller  v, 
Southern  Land  &  Lumber  Co.,  53 
S.  C.  364. 

Wisconsin:  Adler  v.  Milwaukee 
Patent  Brick  Mfg.  Co.,  13  Wis.  57; 
Hinckley  v.  Pfister,  83  Wis.  64. 

210  Conro  V.  Gray,  4  How.  Pr. 
(N.  Y.)  166. 
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When  a  corporation  has  no  property  that  is  subject  to  exe- 
cution, as  in  the  case  of  a  corporation  having  no  property  ex- 
cept its  franchise,  or  a  quasi  public  corporation  having  no  prop- 
erty except  such  as  is  necessary  to  enable  it  to  exercise  its  fran- 
chises and  to  perform  its  duties  to  the  public,^*®  a  judgment 
creditor,  unless  some  special  remedy  is  provided  by  statute, 
may  sue  in  equity  for  the  appointment  of  a  receiver  and  seques- 
tration of  the  earnings  of  the  corporation  for  the  purpose  of 
satisfying  the  judgment.^*''  As  a  general  rule,  however,  a  court 
of  equity  cannot  deprive  a  corporation  of  the  control  of  its 
business,  and  appoint  a  receiver  to  receive  its  income  and  pay 
debts  therefrom,  at  the  suit  of  a  creditor  who  has  no  specific 
lien  by  mortgage  or  otherwise.  He  must  resort  to  the  ordinary 
remedies  provided  by  law.^*^ 

In  the  absence  of  a  statute  authorizing  such  a  step,  a  court 
of  equity  has  no  jurisdiction  to  appoint  a  receiver  of  a  corpo- 
ration at  the  suit  of  a  creditor,  on  the  ground  that  it  is  so 
managing  its  business  that  its  assets  may  be  wasted,  or  that  it 
is  about  to  make  an  improvident  contract,  lease,  or  convey- 

2*6  Ante,  §  773.  24s  in  Cadogan  v.  Lyric  Theatre 

[1894]  3  Ch.  338,  it  was  held  that 

247  Where  there  was  a  judgment  a  receiver  could  not  be  appointed 

against  a  bridge  company  having  at  the  instance  of  a  Judgment  cred- 

no  property  except  its  franchise,  ic  itor  of  a  theater  company  to  receive 

was  held   proper   for   a  court  of  and  apply   in   satisfaction   of  the 

equity  to  appoint  a  receiver  to  col-  judgment  moneys  paid  by  the  pub- 

lect  the  tolls  and  pay  them  into  lie  for  entrance  to  the  theater, 
court  for  the  purpose  of  paying  the 

judgment.  Covington  Drawbridge  In  Etowah  Mining  Co.  v.  Wills 
Co.  V.  Shepherd,  21  How.  (U.  S.)  Valley  Mining  &  Mfg.  Co.,  106  Ala. 
112.  And  see  Gue  v.  Tide  Water  492,  it  was  held  that  creditors  of 
Canal  Co.,  24  How.  (U.  S.)  257;  a  private  corporation  could  not  in- 
Gieaves  v.  Davidson  &  Wilson  voke  the  powers  of  a  court  of 
County  Turnpike  Co.,  4  Baxt.  equity  to  remove  a  trustee  to  whom 
(Tenn.)  83;  Winchester  &  Lexing-  the  corporation  had  conveyed  all 
ton  Turnpike  Road  Co.  v.  Vimont,  its  assets  for  the  benefit  of  cred- 
5  B.  Mon.  (Ky.)  1;  Overton  Bridge  iters,  with  full  power  to  manage 
Co.  V.  Means,  33  Neb.  857,  29  Am.  its  affairs,  and  continue  or  cease 
St.  Rep.  514;  Ammant  v.  New  Alex-  business,  as  might  be  for  the  best 
andria  &  Pittsburgh  Turnpike  Road,  interest  of  creditors,  and  to  have 
13  Serg.  &  R.  (Pa.)  210,  15  Am.  a  receiver  appointed  in  his  stead 
Dec.  593;  Plymouth  R.  Co.  v.  Col-  for  the  purpose  of  indefinitely  con- 
well,  39  Pa.  St.  337,  80  Am.  Dec.  tinning  the  business  and  paying 
526,  1  Smith's  Cas.  194.  creditors  out  of  the  income. 
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ance,  if  the  complainant  has  no  lien,  and  no  fraud  or  breach  of 
trust  is  alleged.^*® 

Unless  it  is  otherwise  provided  by  statute,  the  mere  fact  that 
a  corporation  is  insolvent  does  not  constitute  ground  for  the  ap- 
pointment of  a  receiver.  It  must  further  appear  that  there  are 
assets  which  the  creditor  is  entitled  to  have  applied  in  satis- 
faction of  his  demand,  and  that  they  will  probably  be  lost  or 
fraudulently  disposed  of  or  wasted,  unless  a  receiver  is  ap- 
pointed, and  that  the  creditor  has  no  adequate  remedy  at  law.**^" 

A  receiver  may  be  appointed  in  a  proper  case  in  a  suit  to  set 
aside  fraudulent  conveyances  by  a  corporation,  and  subject  the 
property  to  the  payment  of  its  debts  f^^  in  a  suit  to  reach  and 
subject  unpaid  subscriptions  to  the  stock  of  the  corporation;*^* 
and,  in  some  states,  in  a  suit  to  enforce  the  statutory  liability 
of  stockholders.  ^^^ 

A  receiver  may  be  appointed  in  a  proper  case,  although  all 
the  property  of  the  corporation  is  in  other  states.^** 

The  appointment  of  a  receiver  on  dissolution  of  a  corpora- 
tion, or  for  the  purpose  of  dissolution  and  winding  up,  has 
been  somewhat  considered  in  a  former  chapter.*^^ 

In  action  at  law, — Of  course,  the  court  has  no  jurisdiction 

249  Pond  v.  Framlngham  &  Low-  1682,  1  Smith's  Gas.  355,  1  Cum. 
ell  R.  Co.,  190  Mass.  194,  2  Keener's  Cas.  1005;  Rawnsley  v.  Trenton 
Gas.  1682,  1  Smith's  Gas.  355,  1  Mutual  Life  &  Fire  Ins.  Co.,  9  N. 
Cum.  Cas.  1005;  Fort  Payne  Pur-  J.  Eq.  347;  Nichols  v.  Perry  Patent 
nace  Co.  v.  Fort  Payne  Coal  &  Iron  Arm  Co.,  11  N.  J.  Eq.  126;  Cook 
Co.,  96  Ala.  472,  38  Am.  St.  Rep.  v.  East  Trenton  Pottery  Co.,  53 
109.    And  see  ante,  §  774.  N.  J.  Eq.  29;  Fort  Wayne  Electric 

250  Lawrence  Iron  Works  V.  Corporation  v.  Franklin  Electric 
Rockbridge  Co.,  47  Fed.  755;  Doe  Light  Co.,  57  N.  J.  Eq.  7,  affirmed  in 
V.  Northwest  Coal  &  Transporta-  Franklin  Electric  Light  Co.  v.  Fort 
tion  Co.,  64  Fed.  928;  Farmers'  Wayne  Electric  Corporation,  58  N. 
Loan  &  Trust  Co.  v.  Chicago  &  At-  J.  Eq.  579;  TurnbuU  v.  Prentiss 
lantic  Ry.  Co.,  27  Fed.  146;  Con-  Lumber  Co.,  55  Mich.  387,  397; 
solidated  Tank  Line  Co.  v.  Kansas  Steinberger  v.  Independent  Loan 
City  Varnish  Co.,  43  Fed.  204;  Mc-  &  Savings  Ass'n,  84  Md.  625;  Mil- 
George  V.  Big  Stone  Gap  Improve-  ler  v.  Southern  Land  &  Lumber 
ment  Co.,  57  Fed.  262;  Trust  &  De-   Co.,  53  S.  C.  364. 

posit  Co.  of  Onondaga  v.  Spartan-       201  Ante,  §  777. 

burg    Water-Works    Co.,    91    Fed.       252  post,  §  799. 

324;  Falmouth  Nat.  Bank  v.  Cape       aes  post,  i  820. 

Cod  Ship  Canal  Co.,  166  Mass.  550;       254  Bayne  v.  Brewer  Pottery  Co., 

Pond  V.  Framingham  &  Lowell  R.  82  Fed.  391. 

Co.,  130  Mass.  194,  2  Keener's  Gas.       255  Ante,  §  334. 
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to  appoint  a  receiver  for  a  corporation  in  an  action  at  law 
against  it  by  a  creditor,  as  in  an  action  on  a  note,  unless  au- 
thorized by  statute,  and  the  appointment  of  a  receiver  in  such  a 
case  is  not  within  a  statute  authorizing  the  appointment  of  a 
receiver  "whenever  such  appointment  shall  be  deemed  neces- 
sary, *  *  *  to  keep  and  preserve  any  money  or  other 
thing  deposited  in  court,"  and  "to  keep  and  *  *  *  pro- 
tect any  business  *  *  *  intrusted  to  him  pending  any  le- 
gal or  equitable  proceeding  concerning  the  same."^^® 

(b)  Discretion  of  the  court. — Creditors  of  a  corporation,  even 
though  they  may  have  a  lien  by  mortgage  or  otherwise,  or  a  judg- 
ment, are  not  entitled  to  the  appointment  of  a  receiver,  unless 
by  express  statutory  provision,  as  a  matter  of  absolute  right. 
In  the  absence  of  a  statute,  and  generally  under  the  statutes, 
their  application  for  a  receiver  is  addressed  to  the  sound  discre- 
tion of  the  court,  and,  in  exercising  its  power,  the  court  should 
act  with  caution.^^^  "The  power  of  courts  of  chancery  to  ap- 
point receivers,"  said  Judge  McDonald  in  a  federal  case,  "is 
a  discretionary  power,  to  be  exercised  with  great  caution.  To 
dispossess  the  owner  of  property  of  its  possession  before  a  final 
hearing,  is  a  strong  measure,  not  to  be  adopted  but  in  a 
strong  case.  I  think  it  should  never  be  done  unless,  without  it, 
the  complainant  would  be  in  danger  of  suffering  irreparable 
loss."258 

(c)  General  creditors. — Ordinarily,  in  order  that  a  creditor 

256  Miller  v.  Perkins,  154  Mo.  629.  51  Kan.  254;  Rawnsley  v.  Trenton 

257  Milwaukee  &  Minnesota  R.  Co.  Mutual  Life  &  Fire  Ins.  Co.,  9  N. 
V.  Soutter,  2  Wall.  (U.  S.)  510;  J.  Bq.  347;  Nichols  v.  Perry  Pat- 
Union  Trust  Co.  V.  St.  Louis,  Iron  ent  Arm  Co.,  11  N.  J.  Bq.  126; 
Mountain  &  S.  R.  Co.,  4  Dill.  114,  New  Foundland  Railway  Construc- 
Fed.  Cas.  No.  14,402;  Pullan  v.  Cin-  tion  Co.  v.  Schack,  40  N.  J.  Bq. 
cinnati  &  Chicago  Air-Line  R.  Co.,  222;  Fort  Wayne  Electric  Corpora- 
4  Biss.  35,  47,  Fed.  Cas.  No.  11,461;  tion  v.  Franklin  Electric  Light  Co., 
Farmers'  Loan  &  Trust  Co.  v.  Kan-  57  N.  J.  Eq.  7,  affirmed  in  Franklin 
sas  City,  Wyandotte  &  N.  W.  R.  Electric  Light  Co.  v.  Fort  Wayne 
Co.,  53  Fed.  182;  McGeorge  v.  Big  Electric  Corporation,  58  N.  J.  Eq. 
Stone   Gap    Improvement   Co.,    57  579. 

Fed.  262;  Fort  Payne  Furnace  Co. 

v.  Fort  Payne  Coal  &  Iron  Co.,  96  259  pullan   v.   Cincinnati   &  Chi- 

Ala.  472,  38  Am.  St.  Rep.  109;  Wat-  cago  Air-Line  R   Co.,   4  Biss.   35, 

kins  V.  National  Bank  of  Lawrence,  47,  Fed.  Cas.  No.  11,461. 
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may  maintain  a  suit  for  the  appointment  of  a  receiver,  he  must 
have  reduced  his  claim  to  judgment  and  exhausted  his  legal 
remedy.  As  a  rule,  general  creditors  have  no  standing  to  apply 
for  a  receiver.^^*  There  are  exceptions  to  this  rule,  however, 
when  the  circumstances  are  such  that  a  judgment  cannot  be  re- 
covered, as  where  the  corporation  has  been  dissolved,  where 
the  debt  is  acknowledged  by  the  corporation,  or,  even  though 
the  corporation  has  not  been  dissolved,  and  the  debt  is  not  ac- 
knowledged, where  the  complaint  shows  that  he  has  a  valid 
claim  against  the  corporation,  that  there  are  assets  which  should 
be  applied  to  its  payment,  and  that  the  immediate  interposition 
of  the  court  and  appointment  of  a  receiver  is  necessary  to  pre- 
vent the  loss,  waste,  or  fraudulent  disposition  of  such  assets  by 
the  corporation  or  its  officers.^®" 

The  objection  that  a  creditor  applying  for  a  receiver  has  not 
first  reduced  his  claim  to  judgment  may  be  waived  by  the  cor- 
poration, and  it  is  waived  if  it  is  not  raised  until  the  receiver 
has  been  appointed,  and  the  suit  has  proceeded  so  far  that  it 
would  be  inequitable  to  deny  relief. ^"^     The  objection  "must 

2B!>Hollins  V.  Brierfield  Coal  &  ing  Co.,  101  Iowa,  313,  63  Am.  St. 

Iron  Co.,  150  U.  S.  371,  2  Keener's  Rep.  389. 

Cas.  1683,  2  Cum.  Cas.  255;  Brown  zso  Belmont  Nail  Co.  v.  Columbia 
v.  Lake  Superior  Iron  Co.,  134  U.  Iron  &  Steel  Co.,  46  Fed.  8;  Mer- 
S.  530;  Texas  Consolidated  Com-  chants'  Nat.  Bank  v.  Chattanooga 
press  &  Mfg.  Ass'n  v.  Storrow,  34  Construction  Co.,  53  Fed.  314;  Doe 
C.  C.  A.  182,  92  Fed.  5;  Leary  v.  v.  Northwest  Coal  &  Transportation 
Columbia  River  &  Puget  Sound  Co.,  64  Fed.  928;  D.  A.  Tompkins 
Navigation  Co.,  82  Fed.  775;  Dodge  Co.  v.  Catawba  Mills,  82  Fed.  780; 
V.  Pyrolusite  Manganese  Co.,  69  Ga.  Albany  &  Renssellaer  Iron  &  Steel 
665;  Guilmartin  v.  Middle  Georgia  Co.  v.  Southern  Agricultural 
&  Atlantic  Ry.  Co.,  101  Ga.  565;  Works,  76  Ga.  135,  2  Am.  St.  Rep. 
Steele  Lumber  Co.  v.  Laurens  Lum-  26;  Munnally  v.  Strauss,  94  Va. 
ber  Co.,  98  Ga.  329;  Parmly  v.  255.  Compare  Port  Payne  Fur- 
Tenth  Ward  Bank,  3  Edw.  Ch.  (N.  nace  Co.  v.  Fort  Payne  Coal  &  Iron 
Y.)  395;  Lehigh  Coal  &  Navigation  Co.,  96  Ala.  472,  38  Am.  St.  Rep. 
Co.  V.  Central  Railroad  of  New  Jer-  109.  And  compare  the  cases  cited 
sey,  43  Hun    (N.  Y.)   546;   Smith-  ante,  §  774. 

Dimmick  Lumber   Co.   v.    Teague,  201  Brown  v.  Lake  Superior  Iron 

119  Ala.   385;    French  Bank  Case,  Co.,  134  U.  S.  530;   Keynes  v.  Du- 

53    Cal.    495;    Smith    v.    Superior  mont,    130   U.    S.    354;    Hollins  v. 

Court   of  Los  Angeles  County,   97  Brierfield  Coal  &  Iron  Co.,  150  U. 

Cal.   348;    International  Trust  Co.  S.  371,  2  Keener's  Cas.  1683,  2  Cum. 

V.  United   Coal  Co.,   27  Colo.  246;  Cas.   255;    Citizens'  Bank  &  Trust 

Hinckley   v.    Pflster,    83    Wis.    64;  Co.  v.  Union   Mining  &  Gold   Co, 

Wallace  v.  Pierce-Wallace  Publish-  106  Fed.  97;  State  v.  Circuit  Court 
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be  made  in  limine   and  does  not  of  itself  oust  the  court  of  juris- 
diction."262 

(d)  Necessity  for  execution. — Before  a  judgment  creditor  can 
apply  for  the  appointment  of  a  receiver,  he  must  have  exhausted 
his  legal  remedies.  Ordinarily,  therefore,  an  execution  must 
have  been  issued  and  returned  unsatisfied.^^^  This  is  not  nec- 
essary, however,  according  to  the  weight  of  authority,  if  it  is 
made  to  appear  that  the  corporation  is  insolvent,  and  has  no 
property  subject  to  execution,  so  that  the  issue  of  an  execution 
would  have  been  an  idle  and  useless  form.^®* 

(e)  Ex  parte  application. — The  court  may  appoint  a  receiver 
to  take  charge  of  the  assets  of  a  corporation  in  a  proper  case 
upon  an  ex  jtarte  application,  and  without  giving  the  corpora- 
tion and  the  other  defendants  an  opportunity  to  be  heard  in  op- 
position, if  it  clearly  appears  that  this  is  necessary  to  preserve 
the  assets; 2®^  but  it  requires  a  very  clear  case  to  justify  such 
action.  Ordinarily,  the  defendants  must  be  given  notice  and 
an  opportunity  to  be  heard.^*® 

(f)  Collateral  attack  on  appointment  of  receiver. — ^When  the 
court  appointing  a  receiver  for  an  insolvent  corporation  has 
jurisdiction  of  the  subject-matter  and  of  the  parties,  its  order 
appointing  the  receiver,  however  erroneous  it  may  be,  cannot 
be  collaterally  attacked.  ^®^    But,  of  course,  if  the  court  had  no 

for  Green  Lake  County,  98  Wis.   Ind.  49;   Wabash  Western  R.  Co. 
143.  v.  Dykeman,  133  Ind.  56;  Mestier 

262  Hollins  v.  Brierfield  Coal  &  v.  A.  Chevallier  Pavement  Co.,  51 
Iron  Co.,  150  U.  S.  371,  2  Keener's  La.  Ann.  142;  Turgeau  v.  Brady. 
Cas.  1683,  2  Cum.  Cas.  255.  24   La.   Ann.   348;    Maish  v.   Bird, 

283  Palmer  v.  Clark,  4  Abb.  N.  59  Iowa,  307;  Merriam  v.  St.  Louis, 
C  (N.  Y.)  25;  Brown  v.  Lake  Su-  Cape  Girardeau  &  Ft.  S.  Ry.  Co., 
perior    Iron    Co.,    134    U.    S.    530;    136  Mo.  145. 

Mlnkler   v.   United    States   Sheep       207  Commercial     Nat.     Bank    v. 
Co.,  4  N.  D.  507.  Burch,  141  111.  519,  33  Am.  St.  Rep.. 

26*  Sage  V.  Memphis  &  Little  331.  See,  also,  Case  v.  Marchand, 
Rock  R.  Co.,  125  U.  S.  361.  23  La.  Ann.  60;  Florence  Gas,  Elec- 

265  Turnbull  v.  Prentiss  Lumber  trie  Light  &  Power  Co.  v.  Hanby, 
Co.,  55  Mich.  387;  Lindgren-Mahan  101  Ala.  15;  Olmstead  v.  Distilling 
Chemical  Fire  Engine  Co.  v.  Re-  &  Cattle  Feeding  Co.,  73  Fed.  44; 
vere  Rubber  Co.,  70  111.  App.  379.        Schoonover  v.  Hinckley,   48  Iowa, 

266  Cook  v.  Detroit  &  Milwaukee  82;  Basting  v.  Ankeny,  64  Minn. 
R.  Co.,  45  Mich.  453;  Chicago  &  133;  Sagory  v.  Dubois,  3  Sandf. 
Southeastern  Ry.  Co.  v.  Cason,  133   Ch.  (N.  Y.)  466;  Bangs  v.  Duckin-' 
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jurisdiction,  the  appointment  is  void,  and  may  be  collaterally 
attacked.^** 

(g)  Prior  appointment  of  another  receiver.— When  a  receiver 
has  already  been  appointed  by  a  court  of  equity,  neither  the 
same  court  nor  another  court  will  appoint  another  receiver  on 
the  application  of  a  creditor,  unless  there  are  special  circum- 
stances rendering  it  necessary.^**  When  a  receiver  has  been 
duly  appointed  at  the  suit  of  a  creditor  or  others,  another  cred- 
itor is  not  entitled  to  have  another  receiver  appointed  in  a  sepa- 
rate suit  brought  by  him,  where  he  may  intervene  and  become 
a  party  to  the  former  suit.^'^*' 

The  fact  that  a  receiver  has  already  been  appointed,  however, 
does  not  necessarily  defeat  an  application  for  the  appointment 
of  another  receiver.  Whether  it  does  or  does  not  depends  upon 
the  circumstances.  Thus,  the  fact  that  a  receiver  has  already 
been  appointed  in  a  suit  to  foreclose  a  mortgage  executed  by  a 
corporation  is  no  reason  why  a  receiver  should  not  be  appointed 
in  a  suit  to  sequestrate  all  its  property  for  the  benefit  of  all  of 
its  creditors.^^^  And  a  special  receiver  may  be  appointed  to 
represent  creditors,  although  the  corporation  is  already  repre- 
sented by  a  general  receiver.  ^'^^ 

(h)  Effect  of  assignment  for  the  benefit  of  creditors. — The  fact 
that  a  corporation  has  made  an  assignment  for  the  benefit  of 
creditors,  whether  prior  to  or  pending  a  suit  for  a  receiver,  is 

field,  18  N.  Y.  592;  Whittlesey  v.  hands  of  a  receiver,  it  was  held 

Frantz,  74  N.  Y.  456;   Vermont  &  that   a   judgment    creditor   of  the 

Canada  R.  Co.  v.  Vermont  Central  selling  company,  who  attacked  the 

R.  Co.,  46  Vt.  792;  Elderkin  v.  Pe-  transfer  as  fraudulent,  was  not  en- 

terson,  8  Wash.  674.  titled  to  a  new  receiver,  since  the 

288  State   V.    District    Court,    21  receiver     already     in     possession 

Mont.  155.  might  be  directed  to  preserve  the 

269  Wabash,  St.  Louis  &  Pac.  Ry.  assets  for  distribution,  as  the  rights 

Co.  v.  Central  Trust  Co.,  22  Fed.  of  creditors  might  ultimately  ap- 

272;    Mercantile   Trust  &  Deposit  pear.    Schulze   v.    Sizer,    14  App. 

Co.  V.  Florence  Water  Co.,  Ill  Ala.  Div.  (N.  Y.)  274. 

119 ;  National  Bank  of  Augusta  v.  "lo  National  Bank  of  Augusta  v. 

Richmond    Factory,    91    Ga.    284;  Richmond  Factory,  91  Ga.  284. 

Clap  v.  Interstate  Street  Ry.  Co.,  2'i  St.  Louis  Car  Co.  v.  Stillwater 

61  Fed.  537.  Street  Ry.  Co.,  53  Minn.  129. 

Where   one   corporation    bought  2^2  Hale  v.  Hardon  (0.  C.  A.)  95 

out  another,  and  then  went  into  the  Fed.  747,  770. 
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no  bar  to  the  appointment  of  a  receiver,  if  the  facts  are  such 
as  to  render  it  necessary.  ^^*  An  assignment  by  a  corporation 
for  the  benefit  of  creditors  after  a  creditor  has  sued  for  the 
appointment  of  a  receiver  cannot  bar  his  right  to  a  receiver.^''* 

A  receiver  will  not  be  appointed,  however,  where  a  corpora- 
tion has  made  a  valid  assignment  for  the  benefit  of  creditors, 
imless  there  is  a  showing  of  fraud  or  other  circumstances  ren- 
dering it  necessary  for  the  protection  of  creditors  or  of  the  cred- 
itor applying.^''® 

(i)  Statutory  provisions.— In  some  states  there  are  statutes  ex- 
pressly providing  for  the  appointment  of  receivers  of  corpora- 
tions, and  specifying  the  circumstances  under  which  such  ap- 
pointment may  be  made.    These  statutes  vary,  of  course,  in  the ' 
different  states. 

In  I^ew  York  it  is  provided  that  a  receiver  of  the  property 
of  a  corporation  can  be  appointed  only  by  the  court  and  in  one 
of  the  cases  specified  in  the  statute.^''*  The  cases  specified  in 
which  a  receiver  may  be  appointed  at  the  suit  of  a  creditor  are 
the  following : 

(1)  In  an  action  against  one  or  more  trustees,  directors,  man- 
agers, or  other  ofiicers  of  a  corporation,  to  obtain  a  judgment 
(a)  compelling  the  defendants  to  account  for  their  official  con- 
duct in  the  management  and  disposition  of  the  funds  and  prop- 
erty committed  to  their  charge ;  or  (b)  compelling  them  to  pay 
to  the  corporation  which  they  represent,  or  to  its  creditors,  any 
money,  and  the  value  of  any  property,  which  they  have  acquired 
to  themselves,  or  transferred  to  others,  or  lost  or  wasted,  by  a 
violation  of  their  duties ;  or  (c)  setting  aside  an  alienation  of 

273  Powers  v.  C.  H.  Hamilton  Pa-  cantile  Alliance  v.   Tennent-Strib- 

per  Co.,  60  Wis.  23;  Goshen  Wool-  ling  Shoe  Co.  (Tex.  Civ.  App.)  40 

en  Mills  Co.  v.  City  Nat.  Bank  of  S.  W.  331. 

Goshen,  150  Ind.  279;   Suydam  v.       2T4  m.  V.  Monarch  Co.  v.  Bank  of 

Dequindre,  Har.  (Mich.)  347;  Ole-  Hardinshurg,  20  Ky.  Law  Rep.  92. 
son  V.  Bank  of  Tacoma,  15  Wash.  „^  ,^^  _  _, 

148;  Belmont  Nail  Co.  v.  Columbia  „  '''^^^}^Z-  ^-  fo7^\  Corners 
Iron  &  Steel  Co.,  46  Fed.  8;  Jones   Bank,    58    Minn.    434.    See,    also, 

V.  Dougherty,  10  Ga.  273;   Milam   ante,  §  iii(a). 

County  Co-operative  Cotton  &  Mer-       2"  Code  Civ.  Proc.  N.  Y,  §  1810, 

Vol.  3.  P.  Cor.  44. 
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property,  made  by  one  or  more  trustees,  directors,  managers,  or 
other  officers  of  a  corporation,  contrary  to  a  provision  of  law, 
or  for  a  purpose  foreign  to  the  lawful  business  and  objects  of 
the  corporation,  where  the  alienee  knew  the  purpose  of  the 
alienation;  or  (d)  restraining  and  preventing  such  an  aliena- 
tion, where  it  is  threatened,  or  where  there  is  good  reason  to 
apprehend  that  it  will  be  made.-''^ 

(2)  In  an  action  by  a  judgment  creditor,  whose  execution 
has  been  returned  unsatisfied,  to  procure  a  judgment  seques- 
trating the  property  of  the  corporation.^^* 

(3)  In  an  action  by  a  creditor,  by  leave  of  court,  after  appli- 
cation to  the  attorney  general  to  bring  the  action,  and  his  omis- 
sion to  do  so,  to  procure  a  dissolution  of  a  corporation,  and  for- 
feiture of  its  corporate  rights,  privileges,  and  franchises,  (a) 
where  the  corporation  has  remained  insolvent  for  one  year ;  (b) 
where  it  has  neglected  or  refused,  for  one  year,  to  pay  or  dis- 
charge its  notes  or  other  evidences  of  debt;  (c)  where  it  has 
suspended  its  ordinary  and  lawful  business  for  one  year;  or 
(d)  if  it  has  banking  powers,  or  power  to  make  loans  on  pledges 
or  deposits,  or  to  make  insurances,  where  it  becomes  insolvent 
or  unable  to  pay  its  debts,  or  has  violated  any  provision  of  the 
act  by  or  under  which  it  was  incorporated,  or  of  any  other  act 
binding  upon  it.^'^® 

(4)  In  an  action  brought  for  the  foreclosure  of  a  mortgage 
upon  the  property,  of  which  the  receiver  is  appointed,  where 
the  mortgage  debt,  or  the  interest  thereupon,  has  remained  un- 
paid at  least  thirty  days  after  it  was  payable,  and  after  pay- 
ment thereof  was  duly  demanded  of  the  proper  officer  of  the  cor- 
poration, and  where  either  the  income  of  the  property  is  specific- 
ally mortgaged,  or  the  property  itself  is  probably  insufficient  to 
pay  the  mortgage  debt.^*" 

When  there  is  a  statute  relating,  to  the  appointment  of  re- 
ceivers generally,  and  another  statute  providing  specifically  for 

277  Code  Oiv.  Proc.  N.  Y.  §§  1781,  279  Code  Civ.  Proc.  N.  Y.  §§  1785, 
1782.  1786,  1788. 

27S  Code  Civ.  Proc.  N.  Y.  §  1784.       260  Code  Civ.  Proc.  N.  Y.  §  1810. 
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the  appointment  of  receivers  of  corporations,  the  latter  governs 
the  appointment  of  receivers  of  corporations,  and,  to  justify  such 
an  appointment,  the  case  must  come  within  that  statute.^*^ 

(j)  Executions  and  attachments  in  case  of  receivership. — When 
a  receiver  has  been  appointed  for  a  corporation  by  a  court  hav- 
ing jurisdiction  of  the  subject-matter  and  of  the  parties,  and 
the  court,  by  the  receiver,  has  taken  actual  or  constructive  pos- 
session of  the  property  of  the  corporation,  the  property  is  in 
custodia  legis,  and  is  not  subject  to  execution,  attachment,  or 
garnishment  by  creditors  of  the  corporation,  without  leave  of 
the  court.^®^  An  attachment  of  the  property  in  such  a  case,  or 
levy  of  g,n  execution,  is  a  contempt  of  court,  and  cannot  be 
regarded  as  creating  a  lien.^^* 

In  some  states,  by  express  statutory  provision,  the  appoint- 
ment of  a  receiver  for  an  insolvent  corporation  for  the  purpose 
of  winding  up  its  affairs  dissolves  attachments  and  levies  of  exe- 
cution made  within  a  specified  time  prior  to  the  appointment  or 
the  commencement  of  the  suit.  But  in  the  absence  of  such  a 
statute,  the  appointment  of  a  receiver  cannot  affect  liens,  in  so 
far  as  they  give  priority,  acquired  by  execution  or  attachment 
before  the  application  for  the  receiver,  or,  according  to  the  de- 

281  state  V.  Superior  Court  of  84  Wis.  60,  36  Am.  St.  Rep.  899; 
Spokane  County,  15  Wash.  668,  55  Robinson  v.  Atlantic  &  Great  West- 
Am.  St.  Rep.  907.  ern  Ry.  Co.,  66  Pa.  St.  160;  Coe  v. 

Knox  County  Bank  of  Mt.  Vernon, 

282  Mercantile  Trust  Co.  v.  Bal-  10  Ohio  St.  412 ;  Coe  v.  Columbus, 
timore  &  Ohio  R.  Co.,  79  Fed.  389;  Piqua  &  I.  R.  Co.,  10  Ohio  St.  372, 
Swifts'  Iron  &  Steel  Works  v.  75  Am.  Dec.  518;  Richards  v.  Peo- 
Johnsen,  26  Fed.  828;  Pelletier  v.  pie,  81  111.  551;  Sercomb  v.  Catlln, 
Greenville  Lumber  Co.,  123  N.  C.  128  111.  556,  15  Am.  St.  Rep.  147; 
596,  68  Am.  St.  Rep.  837;  Skinner  Gardner  v.  Caldwell,  16  Mont.  221; 
V.  Maxwell,  68  N.  C.  400;  In  re  Maynard  v.  Bond,  67  Mo.  315;  Mis- 
Christian  Jensen  Co.,  128  N.  Y.  souri  Pacific  Ry.  Co.  v.  Love,  61 
550;  Farmers'  Loan  &  Trust  Co.  Kan.  433;  Metropolitan  Bank  v. 
V.  Bankers'  &  Merchants'  Telegraph  New  Orleans  Brewing  Ass'n,  51 
Co.,  148  N.  Y.  315,  51  Am.  St.  Rep.  La.  Ann.  1525. 

690;  Mosher  v.  Supreme  Sitting  of 

Order  of  Iron  Hall,  88  Hun  (N.  233  Farmers'  Loan  &  Trust  Co.  v. 
Y.)  394;  Texas  Trunk  Ry.  Co.  v.  Bankers'  &  Merchants'  Telegraph 
Lewis,  81  Tex.  1,  26  Am.  St.  Rep.  Co.,  148  N.  Y.  315,  51  Am.  St.  Rep. 
776;  Riesner  v.  Gulf,  Colorado  &  690.  Compare,  however,  Moore  v. 
S.  F.  Ry.  Co.,  89  Tex.  656,  59  Am.  Southern  States  Land  &  Timber 
St.  Rep.  84;   Oilman  v.  Ketcham,   Co.,  83  Fed.  399. 
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cisions  in  some  jurisdictions,  before  appointment  of  the  re- 
ceiver.^** 

Although  a  creditor  may  have  a  paramount  lien  on  land  or 
other  property  of  a  corporation  by  virtue  of  a  judgment  recov- 
ered before  the  appointment  of  a  receiver  of  the  property  of 
the  corporation,  or  even  by  virtue  of  an  execution  levied  be- 
fore the  appointment  of  the  receiver,  he  cannot  sell  the  prop- 
erty after  the  appointment,  without  leave  of  the  court.^*^  The 
court  will  grant  leave,  however,  when  it  is  equitable  to  do- 


S0.286 

When  a  foreign  corporation  has  property  within  a  state,, 
creditors  of  that  state,  or,  according  to  some  of  the  decisions, 
even  of  other  states,  may  reach  and  subject  the  same  to  the 
payment  of  their  claims  by  execution,  attachment,  or  garnish- 
ment, notwithstanding  the  fact  that  a  receiver  of  the  property 
of  the  corporation  has  been  appointed  in  the  state  of  its  domi- 
cile.^*^     In  some  of  the  cases,  however,  the  courts  have  refused 


isi  In  re  West  Cumberland  Iron 
&  Steel  Co.  [1893]  1  Ch.  713;  Pell- 
etier  v.  Greenville  Lumber  Co.,  123 
N.  C.  596,  68  Am.  St.  Rep.  837; 
Walling  V.  Miller,  108  N.  Y.  173, 
2  Am.  St.  Rep.  400;  Chautauque 
County  Bank  v.  Risley,  19  N.  Y. 
369,  75  Am.  Dec.  347;  Bennett  v. 
Complete  Electric  Construction  Co., 
8  App.  Div.  (N.  Y.)  301;  Hunt  v. 
Columbian  Ins.  Co.,  55  Me.  290,  92 
Am.  Dec.  592;  State  V.  Chehalis 
County  Superior  Court,  8  Wash. 
210;  Wheeler  v.  Walton  &  Whann 
Co.,  65  Fed.  720. 

See,  also,  In  re  Lewis  &  Fowler 
Mfg.  Co.,  89  Hun  (N.  Y.)  208, 
where  a  judgment  and  execution 
prior  to  the  appointment  of  a  re- 
ceiver was  prevented  by  fraud. 

It  has  been  held  in  a  late  case 
that,  after  an  application  for  a  re- 
ceiver has  been  made,  and  the 
judge  has  so  acted  upon  it  as  to 
indicate  that  he  will  investigate 
the  matter  and  appoint  a  receiver, 
the  property  of  the  corporation  is 
in  the  custody  of  the  law  to  such 
an  extent  that  no  subsequent  gar- 


nishment of  it  can  be  made  as 
against  a  receiver  afterwards  ap- 
pointed upon  such  application. 
Riesner  v.  Gulf,  Colorado  &  S.  F. 
Ry.  Co.,  89  Tex.  656,  59  Am.  St. 
Rep.  84. 

235  Walling  V.  Miller,  108  N.  Y. 
173,  2  Am.  St.  Rep.  400;  Wiswall 
V.  Sampson,  14  How.  (U.  S.)  52; 
Wheeler  v.  Walton  &  Whann  Co., 
65  Fed.  720;  Pelletier  v.  Greenville 
Lumber  Co.,  123  N.  C.  596,  68  Am. 
St.  Rep.  837;  Skinner  v.  Maxwell. 
68  N.  C.  400;  Ellis  v.  Vernon  Ice 
Light  &  Water  Co.,  86  Tex.  109. 

288  Pelletier  v.  Greenville  Lum- 
ber Co.,  123  N.  C.  596,  68  Am.  St. 
Rep.  837. 

287  Schindelholz  v.  Cullum,  5  C. 
C.  A.  293,  55  Fed.  885;  Cole  v.  Oil- 
Weil  Supply  Co.,  57  Fed.  534;  Cat- 
lin  V.  Wilcox  Silver-Plate  Co.,  123^ 
Ind.  477,  18  Am.  St.  Rep.  338; 
Humphreys  v.  Hopkins,  81  Cal. 
551,  15  Am.  SI.  Rep.  76;  Hunt  V. 
Columbian  Ins.  Co.,  55  Me.  290,  92 
Am.  Dec.  592;  Taylor  v.  Columbian 
Ins.  Co.,  14  Allen  (Mass.)-  353; 
Commercial  Nat.  Bank  v.  Mother- 
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to  sustain  attachments  under  such  circumstances  by  a  citizen 
of  the  state  in  which  the  receiver  was  appointed,  and  who,  with 
other  creditors,  was  enjoined  by  the  court  from  prosecuting 
suits  against  the  corporation.^^*  Of  course  the  appointment  of 
the  receiver  cannot  affect  the  lien  of  an  execution  or  attach- 
ment levied  prior  to  the  appointment.^** 

If  the  property  of  a  corporation  within  a  state  has  come  into 
the  actual  or  constructive  possession  of  a  receiver  appointed 
by  the  courts  of  such  state,  and  is  taken  temporarily  out  of 
the  state  in  the  course  of  business  carried  on  by  the  receiver 
under  the  authority  of  the  court, — as  in  the  case  of  cars  and 
other  rolling  stock  of  a  railroad  company,  boats  of  a  trans- 
portation company,  property  of  a  bridge  building  company  sent 
into  another  state  to  build  a  bridge,  etc., — it  cannot,  according 
to  the  better  opinion,  be  attached  or  taken  on  execution  in 
the  other  state.  By  comity,  the  courts  of  the  latter  state  will 
recognize  and  protect  the  possession'  and  title  of  the  receiver.^®" 
The  same  is  true  where  property  in  the  possession  of  a  receiver 
is  fraudulently  or  illegally  taken  out  of  the  state.  ^'^ 

The  courts  of  the  state  in- which  the  receiver  was  appointed 
will  not  necessarily  recognize  and  give  effect  to  attachments  and 
executions  levied  in  other  states  after  the  appointment  of  the 
receiver.  Where  a  receiver  of  a  corporation  is  appointed  in 
the  state  of  the  corporation's  domicile,  and  creditors  are  en- 
well  Iron  &  Steel  Co.,  95  Tenn.  v.  Ketcham,  84  Wis.  60,  36  Am.  St. 
172;    Willitts   v.   Waite,   25   N.   Y.    Rep.  899. 

577;  Dunlop  v.  Paterson  Fire  Ins.  289  Hunt  v.  Columbian  Ins.  Co. 
Co.,  12  Hun,  627,  74  N.  Y.  145;  55  Me.  290,  92  Am.  Dec.  592;  In  re 
Woerishofter  v.  North  River  Con-  Queensland  Mercantile  &  Agency 
struction  Co.,  99  N.  Y.  398.  See,  Co.  [1891]  1  Ch.  536,  [1892]  1  Ch. 
also,  Upton  v.  Hubbard,  28  Conn.  219.  See  note  284,  supra. 
274,  73  Am.  Dec.  670.  Compare,  200  Chicago,  Milwaukee  &  St.  P. 
however.  Paradise  v.  Farmers'  &  Ry.  Co.  v.  Keokuk  Northern  Line 
Merchants'  Bank  of  Memphis,  5  La.  Packet  Co.,  108  111.  317,  48  Am. 
Ann.  710;  Merchants'  Nat.  Bank  Rep.  557;  Pond  v.  Cooke,  45  Conn, 
ot  Boston  V.  Pennsylvania  Steel  126,  29  Am.  Rep.  .  668.  Contra, 
Co.,  57  N.  J.  Law,  336;  Witters  v.  Humphreys  v.  Hopkins,  81  Cal.  551, 
Globe  Savings  Bank  of  Chicago,  15  Am.  St.  Rep.  76. 
171  Mass.  425.  201  Paradise  v.  Farmers'  &  Mer- 

288  Bagby  v.  Atlantic,  Mississippi   chants'   Bank  of   Memphis,   5  La. 
&  O.  R.  Co.,  86  Pa.  St.  291;  Oilman   Ann.  710. 
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joined  from  proceeding  against  it  in  other  states,  or  even  with- 
out an  injunction,  and  a  creditor  who  is  a  citizen  of  the  state, 
or  who,  although  not  a  citizen,  is  within  the  jurisdiction,  goes 
into  another  state,  and  there  attaches  property  of  the  corpora- 
tion, the  court  by  which  the  receiver  was  appointed  may  pun- 
ish him  for  contempt,  or  compel  him  to  relinquish  the  ad- 
vantage so  obtained,  or  both.^^^ 

Where  a  receiver  is  appointed  for  a  corporation,  a  nonresi- 
dent creditor  who  has  attached  property  of  the  corporation  in 
another  state  before  appointment  of  the  receiver  may  avail 
himself  of  the  benefit  of  the  security  thus  obtained,  and,  if  it 
proves  insufficient  to  satisfy  his  claim  in  full,  he  may  present 
his  claim  for  the  balance  in  the  same  manner  as  any  other 
creditor.  In  such  a  case  the  net  proceeds  are  all  for  which  he 
is  accountable  in  reduction  of  his  demand.^®^  If,  however,  the 
attachment  was  levied  and  the  property  sold  after  the  appoint- 
ment of  the  receiver,  and  with  actual  or  constructive  notice 
thereof,  the  creditor  will  be  allowed  to  come  in  and  share  with 
other  creditors  only  after  he  renounces  the  benefit  of  the  at- 
tachment, and  accounts  for  the  property,  the  measure  of  his 
liability  in  such  case  being  the  value  of  the  property  at  the 
time  of  the  attachment,  with  interest.^^* 

In  some  states  the  statutes  expressly  dissolve  attachments 
made  within  a  certain  time  prior  to  the  appointment  of  the 
receiver;  but  these  statutes  do  not  apply,  of  course,  to  attach- 
ments in  other  states.^"® 

292  See  In  re  Central  Sugar  Fac-  foreign  corporation,  having  an  of- 

tories  of  Brazil   [1894]  1  Ch.  369;  flee  in  Illinois,  went  into  another 

Dehon  v.  Poster,  4  Allen  (Mass.)  jurisdiction  and  attached  property 

545;   Vermont  &  Canada  R.  Co.  v.  of  the  partnership.     He  was  held 

Vermont  Central  R.  Co.,  46  Vt.  792;  guilty  of  contempt  of  court.     Ser- 

Sercomb  v.  Catlin,  128  111.  556,  15  comb  v.  Catlin,  128  111.  556,  15  Am. 

Am.  St.  Rep.  147;.  Farmers'  Loan  St.  Rep.  147. 

\'^'i^?^nP^-  ^- ^^^^^""^'.o^J^Z'  2»»Ward  V.  Connecticut  Pipe 
chants'  Telegraph  Co.,  148  N.  Y.  j^j  ^o.,  71  Conn.  345,  71  Am.  St. 
315,  51  Am.  St.  Rep.  690;   Chafee   t,°   207 

v.  Quidnick  Co.,  13  R.  I.  442.     See      ^'  .  „. 

Cole  V.  Cunningham,  133  U.  S.  107.       ^"Ward    v.     Connecticut    Pipe 
It  was  so  held  where,  after  the   Mfg.  Co.,  71  Conn.  345,  71  Am.  St. 
appointment  of  a  receiver  of  a  part-   Rep.  207. 
^ership  in  Illinois,  the  agent  of  a       295  Ward    v.    Connecticut    Pipe 
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III.  Officeks  and  Stockholdees  as  Creditors,  Etc. 
§  786.  In  general. — The  officers  and  the  stockholders  of  a  cor- 
poration may  deal  with  it  and  become  creditors,  if  they  act  in 
good  faith,  and  may  take  security  or  payment,  or  enforce  their 
claims  against  it,  like  any  other  creditor,  with  this  exception :  In 
most  jurisdictions,  but  not  in  all,  after  the  corporation  has  become 
insolvent  and  ceased  to  do  business,  or  determined  to  do  so,  its  direc- 
tors and  other  officers,  and  to  some  extent  its  stockholders,  occupy 
a  quasi  trust  relation  towards  creditors,  by  reason  of  their  position 
and  their  control  over  the  assets  and  management  of  the  corpora- 
tion, and  will  not  be  allowed  to  obtain  any  preference  over  other 
creditors,  either  by  act  of  the  corporation  or  its  officers,  or  by  ad- 
versary proceedings  against  it.  In  some  jurisdictions  it  is  so  pro- 
vided by  statute. 

§  787.     Officers  as  creditors. 

(a)  In  general. — So  long  as  a  corporation  is  solvent,  it  may 
borrow  money  from  or  otherwise  contract  with  an  officer  or 
director,  and  may  pay  him,  or  mortgage  or  pledge  property  to 
secure  him,  just  as  it  may  pay  or  secure  any  other  creditor, 
and,  if  it  afterwards  becomes  insolvent,  the  conveyance,  mort- 
gage, or  pledge  will  be  valid  as  against  other  creditors,  although 
the  result  may  be  to  leave  them  unpaid.^^"  This  is  true  of  a 
mortgage  or  pledge  by  a  corporation  to  secure  a  debt  upon  which 

Mfg.  Co.,  71  Conn.  345,  71  Am.  St.  Fed.  554;  Childs  v.  N.  B.  Carlstein 

Rep.  207.  Co.,  76  Fed.  SS. 

Alabama:     O'Conner    Mining    & 

2M  See  ante,  §  761.  Mfg.  Co.  v.  Coosa  Furnace  Co.,  95 

United     States:     Twin-Lick    Oil  Ala.  614,  36  Am.  St.  Rep.  251;  Globe 

Co.    v.   Marbury,    91   U.    S.    587,    2  Iron  Roofing  &  Corrugating  Co.  v. 

Keener's  Cas.  1510;   Sanford  Fork  Thacher,  87  Ala.  458. 

6  Tool  Co.  V.  Howe,  Brown  &  Co.,  California:  Santa  Cruz  R.  Co. 
157  U.  S.  312,  2  Keener's  Cas.  1691,  v.  Spreckles,  65  Cal.  193. 
reversing  Howe,  Brown  &  Co.  v.  Colorado:  St.  Joe  &  Mineral 
Sanford  Fork  &  Tool  Co.,  44  Fed.  Farm  Consolidated  Mining  Co.  v. 
231,  2  Smith's  Cas.  1017;  Brown  v.  First  Nat.  Bank  of  Aspen,  10  Colo. 
Grand  Rapids  Parlor  Furniture  Co.,  App.  339. 

7  C.  C.  A.  225,  58  Fed.  286;  Gould  Connecticut:  For  the  purpose 
v.  Little  Rock,  Mississippi  River  &  of  enabling  a  manufacturing  com- 
T.  Ry.  Co.,  52  Fed.  680;  Rickerson  pany  to  pay  its  debts  and  continue 
Roller-Mill  Co.  v.  Farrell  Foundry  its  business,  its  directors  may  guar- 
&  Machine  Co.,  23  C.  C.  A.  302,  75  anty  payment  of  its  notes,  and  take 
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its  officers  are  liable  as  sureties  or  indorsers,  or  to  secure  the 
officers  themselves  against  liability  or  loss  by  reason  of  their 
guaranty,  suretyship,  or  indorsement.**^  In  all  such  cases, 
however,  the  transaction  must  be  free  from  fraud.  A  transac- 
tion in  which  a  corporation  conveys,  mortgages,  or  pledges 
property  to  its  directors  or  other  managing  officers  will  be 
closely  scrutinized  when  attacked  by  a  creditor  upon  the  in- 
solvency of  the  corporation,  and  will  not  be  sustained  if  it 
was  in  fact  made,  not  in  good  faith  and  for  a  bona  fide  debt, 
but  with  intent  to  hinder  and  delay  or  defraud  creditors.*** 
(b)  Preferences  to  officers,  etc.,  after  insolvency. — The  power 


a  mortgage  on  all  of  its  property 
as  security  for  their  liability.  Hop- 
son  V.  Aetna  Axle  &  Spring  Co., 
50  Conn.  597. 

Georgia:  Rylander  v.  Sheffield, 
108  Ga.  111. 

Illinois:  Reich wald  v.  Commer- 
cial Hotel  Co.,  106  111.  439;  Illinois 
Steel  Co.  V.  O'Donnell,  156  111.  624, 
47  Am.  St.  Rep.  245;  MuUanphy 
Savings  Bank  v.  Schott,  135  111. 
655,  25  Am.  St.  Rep.  401;  Hudlun 
V.  Blakeslee,  70  111.  App.  664. 

Iowa:  Bloomfield  Woolen  Mills 
V.  Allender,  101  Iowa,  181. 

Kentucky:  Lexington  Life,  Fire 
&  Marine  Ins.  Co.  v.  Page,  17  B. 
Mbn.  412,  66  Am.  Dec.  165. 

Massachusetts:  Saltmarsh  v. 
Spaulding,  147  Mass.  224. 

Missouri:  Foster  v.  Belcher's 
Sugar  Refining  Co.,  J.18  Mo.  238. 

New  Jersey:  Montgomery  v. 
Phillips,  53  N.  J.  Eq.  203,  2  Keen- 
er's  Cas.  1711. 

New  York:  Paulding  v.  Chrome 
Steel  Co.,  94  N.  Y.  334;  Converse 
V.  Sharpe,  161  N.  Y.  571,  37  App. 
Div.  399. 

Oregon:  Sahin  v.  Columbia  Fuel 
Co.,  25  Or.  15,  42  Am.  St.  Rep.  756; 
Jones  V.  Hale,  32  Or.  465. 

Pennsylvania:  Appeal  of  Neal, 
129  Pa.  St.  64;  Muller  v.  Mononga- 
hela  Fire  Clay  Co.,  183  Pa.  St.  450; 
Cowan  v.  Pennsylvania  Plate  Glass 
Co.,  184  Pa.  St.  1;  Finch  Mfg.  Co. 
V.  Stirling  Co.,  187  Pa.  St.  596; 
Creighton  v.   Scranton  Lace  Cur- 


tain Mfg.  Co.,  191  Pa.  St.  231;  Hill 
v.  Standard  Tel.  Mfg.  Co.,  198  Pa. 
St.  446. 

Tennessee:  New  Memphis  Gas- 
light Company  Cases,"  105  Tenn. 
268,  80  Am.  St.  Rep.  880. 

Utah:  Singer  v.  Salt  Lake  Cop- 
per Mfg.  Co.,  17  Utah,  143,  70  Am. 
St.  Rep.  773. 

Wisconsin:  South  Bend  Chilled 
Plow  Co.  V.  George  C.  Cribb  Co.,  97 
Wis.  230. 

207  Montgomery  v.  Phillips,  53  N. 
J.  Eq.  203,  2  Keener's  Cas.  1711; 
New  Memphis  Gaslight  Company 
Cases,  105  Tenn.  268,  80  Am.  St. 
Rep.  880;  Sabin  v.  Columbia  Fuel 
Co.,  25  Or.  15,  42  Am.  St.  Rep.  756; 
and  other  cases  cited  in  the  note 
preceding. 

Compare  post,  this  section,  (e). 

298  Montgomery  v.  Phillips,  53  N. 
J.  Eq.  203,  2  Keener's  Cas.  1711; 
Rickerson  Roller-Mill  Co.  v.  Farrell 
Foundry  &  Machine  Co.,  23  C.  C.  A. 
302,  75  Fed.  554;  Sidell  v.  Missouri 
Pacific  Ry.  Co.,  24  C.  C.  A.  216,  78 
Fed.  724. 

In  Brashear  v.  Alexandria  Coop- 
erage Co.,  50  La.  Ann.  587,  a  cred- 
itor of  a  corporation,  who  had  ad- 
vanced money  to  it  on  the  faith  of 
a  mortgage  by  the  corporation  to 
him,  was  held  to  be  entitled  to 
preference  over  a  director,  or  his 
transferee,  claiming  under  a  mort- 
gage given  to  the  director  by  the 
corporation  on  the  same  day. 
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of  an  insolvent  corporation  to  prefer  creditors  generally  Las 
been  considered  in  a  former  section,  and  we  have  seen  that  most 
of  the  courts  uphold  preferences  unless  they  are  prohibited  by 
statute.^®'  Some  of  the  courts  have  gone  further  than  this, 
and  have  held  that  an  insolvent  corporation  may  prefer  its 
ovm  directors  or  other  officers,  if  they  are  bona  fide  creditors, 
and  the  transaction  is  free  from  actual  fraud,^""  and  if  the  cor- 
poration is  represented  by  other  officers  or  by  the  stockhold- 
ers f^^  and  it  has  also  been  held  that  a  director  or  other  officer 
of  a  corporation,  although  he  may  know  that  it  is  insolvent, 
may  obtain  a  preference  over  other  creditors  by  an  execution 


299  Ante,  §  780(a). 

300  England:  In  re  Wincham 
Ship-Building,  Boiler  &  Salt  Co. 
(Poole,  Jackson  &  Whyte's  Case) 
9  Ch.  Div.  322,  1  Cum.  Cas.  1000. 

United  States:  Gould  v.  Little 
Rock,  Mississippi  River  &  T.  Ry. 
Co.,  52  Fed.  680.  And  see  Brown 
v.  Grand  Rapids  Parlor  Furniture 
Co.,  7  C.  C.  A.  225,  58  Fed.  286. 

Alabama:  Corey  v.  Wadsworth, 
118  Ala.  488  (overruling,  on  this 
point,  Corey  v.  Wadsworth,  99  Ala. 
68,  42  Am.  St.  Rep.  29;  Gibson  v. 
Trowbridge  Furniture  Co.,  96  Ala. 
357 ;  Goodyear  Rubber  Co.  v.  George 
D.  Scott  Co.,  96  Ala.  439;  Mary  Lee 
Coal  &  Ry.  Co.  v.  Knox,  110  Ala. 
632) ;  Anderson  v.  Bullock  County 
Bank,  122  Ala.  275. 

Compare  Globe  Iron  Roofing  & 
Corrugating  Co.  v.  Thacher,  87  Ala. 
458;  Berney  Nat.  Bank  v.  Guyon, 
111  Ala.  491. 

Arkansas:  Worthen  v.  Griffith, 
59  Ark.  562,  43  Am.  St.  Rep.  50. 

Connecticut:  Smith  v.  Skeary, 
47  Conn.  47. 

Indiana:  Levering  y.  Bimel,  146 
Ind.  545;  First  Nat.  Bank  of  Craw- 
fordsville  v.  Dovetail  Body  &  Gear 
Co.,  143  Ind.  550,  52  Am.  St.  Rep. 
435;  Henderson  v.  Indiana  Trust 
Co.,  143  Ind.  561. 

Iowa:  Buell  v.  Buckingham.  16 
Iowa,  284,  85  Am.  Dec.  516;  Gar- 
rett V.  Burlington  Plow  Co.,  70 
Iowa,  697,  59  Am.  Rep.  461;  War- 
fleld  V.  Marshall  County  Canning 


Co.,  72  Iowa,  666,  2  Am.  St.- Rep. 
263;  Rollins  v.  Shaver  Wagon  & 
Carriage  Co.,  80  Iowa,  380,  20  Am. 
St.  Rep.  427. 

Michigan:  Bank  of  Montreal  v. 
J.  E.  Potts  Salt  &  Lumber  Co.,  90 
Mich.  345. 

Missouri:  ScBufeldt  v.  Smith, 
131  Mo.  280,  52  Am.  St.  Rep.  628, 
2  Keener's  Cas.  1718,  2  Smith's 
Cas.  1001;  Butler  v.  Harrison  Land 
&  Mining  Co.,  139  Mo.  467,  61  Am. 
St.  Rep.  464. 

Compare  La  Grange  Butter  Tub 
Co.  V.  National  Bank  of  Commerce, 
122  Mo.  154,  43  Am.  St.  Rep.  558. 

Vermont:  Whitwell  v.  Warner, 
20  Vt.  425. 

Virginia:  Burr's  Ex'r  v.  McDon- 
ald, 3  Grat.  215;  Planters'  Bank 
of  Parmville  v.  Whittle,  78  Va. 
737. 

We^t  Virginia:  Hulings  v.  Hul- 
ings  Lumber  Co.,  38  W.  Va.  351; 
Hope  V.  Valley  City  Salt  Co.,  25 
W.  Va.  789. 

801  See  ante,  §§  760,  761.  And 
see  Rickerson  Roller-Mill  Co.  v. 
Farrell  Foundry  &  Machine  Co.,  23 
C.  C.  A.  302,  75  Fed.  554;  Savage 
V.  Miller,  56  N.  J.  Eq.  432. 

It  was  held,  however,  in  Corey  v. 
Wadsworth,  118  Ala.  488,  Jhat  a 
transfer  of  property  by  an  insol- 
vent corporation  to  one  of  its  officers 
in  payment  of  a  bona  fide  debt  is 
valid,  although  the  officer  so  pre- 
ferred may  have  participated  in 
and  controlled  the  directors'  meet- 
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or  attachment  for  a  bona  fide  debt  due  to  him  from  the  corpo- 
ration.^**^ 

This  view,  however,  is  not  supported  by  the  weight  of  au- 
thority. On  the  contrary,  most  of  the  courts  hold  that  when  a 
corporation  becomes  insolvent,  and  can  no  longer  continue,  it 
is  the  duty  of  the  directors  and  other  managing  officers  to 
wind  up  its  affairs  and  pay  off  its  debts;  that  to  this  extent, 
although  not  properly  trustees,  they  occupy,  at  the  least,  a 
fiduciary  relation  towards  creditors  by  reason  of  their  position 
and  their  custody  of  the  assets;  and  that  they  cannot,  by  con- 
veyance, mortgage,  pledge,  confession  of  judgment,  or  other- 
wise, secure  to  themselves,  as  creditors,  any  preference  or  ad- 
vantage over  other  creditors,  but  that  the  most  they  can  claim 
is  the  right  to  come  in  and  share  pro  rata  with  the  other  cred- 
itors.^"^    "While  the  directors  and  officers  of  a  corporation. 


ing  at  which  the  transfer  was  au- 
thorized; but  the  transfer  in  this 
case  was  held  fraudulent,  on  the 
ground  that  there  was  a  collusive 
transfer  of  property  exceeding  in 
value  the  amount  actually  duo 
from  the  corporation. 

302  Rollins  V.  Shaver  Wagon  & 
Carriage  Co.,  80  Iowa,  380,  20  Am. 
St.  Rep.  427;  Nebraska  Nat.  Bank 
V.  Clark,  58  Neb.  183.  Contra, 
Tennant  v.  Appleby  (N.  J.  Bq.)  41 
Atl.  110,  and  other  cases  in  note 
303,  infra. 

203  United  States:  Sutton  Mfg. 
Co.  V.  Hutchinson,  11  C.  C.  A.  320, 
63  Fed.  496;  Bosworth  v.  Jackson- 
ville Nat.  Bank,  12  C.  C.  A.  331,  64 
Fed.  615;  Howe,  Brown  &  Co.  v.  San- 
ford  Fork  &  Tool  Co.,  44  Fed.  231; 
Sanford  Fork  &  Tool  Co.  v.  Howe, 
Brown  &  Co.,  157  U.  S.  312,  2  Keen- 
er's  Cas.  1691;  Northwestern  Mu- 
tual Life  Ins.  Co.  v.  Cotton  Ex- 
change Real  Estate  Co.,  70  Fed. 
155;  Adams  v.  Kehlor  Milling  Co., 
35  Fed.  433;  Consolidated  Tank- 
Line  Co.  V.  Kansas  City  Varnish 
Co.,  45  Fed.  7;  Wisconsin  Marine 
&  Fire  Ins.  Co.'s  Bank  v.  Lehigh 
&  Franklin  Coal  Co.,  64  Fed.  497; 
Richards  v.  Haliday,  92  Fed.  798. 


California:  Bonney  v.  Tilley, 
109  Cal.  346. 

Georgia:  Lowry  Banking  Co.  v. 
Empire  Lumber  Co.,  91  Ga.  624; 
Atlas  Tack  Co.  v.  Macon  Hardware 
Co.,  101  Ga.  391;  Milledgeville 
Banking  Co.  v.  Mclntyre  Alliance 
Store,  98  Ga.  503. 

Illinois:  Beach  v.  Miller,  130 
111.  162,  17  Am.  St.  Rep.  291;  Rose- 
boom  V.  Whittaker,  132  111.  81;  At- 
water  v.  American  Exchange  Nat. 
Bank  of  Chicago,  152  111.  605;  Gott- 
lieb V.  Miller,  154  111.  44;  Rockford 
Wholesale  Grocery  Co.  v.  Standard 
Grocery  &  Meat  Co.,  175  111.  89,  67 
Am.  St.  Rep.  205;  Mayr  v.  Hodge 
&  Homer  Co.,  78  111.  App.  556. 

Kansas:  Chicago  &  Atchison 
Bridge  Co.  v.  Fowler,  55  Kan.  17; 
Hays  V.  Citizens'  Bank  of  Wichita, 
51  Kan.  535. 

Maine:  Symonds  v.  Lewis,  94 
Me.  501;  Clay  v.  Towle,  78  Me.  89. 

Maryland:  James  Clark  Co.  v. 
Cotton,  91  Md.  195. 

Minnesota:  Taylor  v.  Mitchell, 
80  Minn.  492. 

Mississippi:  Love  Mfg.  Co.  v. 
Queen  City  Mfg.  Co.,  74  Miss.  290; 
King  V.  Wooldridge,  78  Miss.  179. 

Nebraska:     Ingwersen   v.    Edge- 


§  787b 


CREDITORS  OP  CORPORATIONS. 


2415 


solvent  or  insolvent,  are  not  in  any  proper  sense  the  trustees 
of  the  creditors,  they  do  occupy  a  relation  to  them  demanding 
the  utmost  good  faith  on  their  part  in  the  handling  of  the  cor- 
poration assets.  To  their  honest  and  fair  dealing  with  the 
property,  and  to  their  just  and  prudent  management  of  the 
business,  the  creditors  must  look  for  their  continued  security. 
As  in  the  case  of  others  occupying  a  fiduciary  position,  they 
cannot  innocently  sacrifice  the  interest  of  those  who  trust  them 
to  their  own  personal  advantage.  As  managers  of  the  corpora- 
tion and  its  property,  they  owe  a  duty  to  those  dealing  with 
them,  which  they  violate  when,  to  the  detriment  of  those  who 
confide  in  them,  they  make  themselves  preferred  beneficiaries 
in  the  disposition  of  assets  which,  without  such  preference, 
would  be  available  alike  to  all  creditors.  They  hold  in  their 
hands  the  property  of  the  corporation  to  which  creditors  must 
look  for  satisfaction  of  their  claims,  and  come  within  the  just 
principle  that  one  who  has  possession  and  control  of  property 


combe,  42  Neb.  740;  Tillson  v. 
Downing,  45  Neb.  549;  Campbell 
Printing  Press  &  Mfg.  Co.  v.  Har- 
der, Luse  &  Co.,  50  Neb.  283,  61 
Am.  St.  Rep.  573;  M.  A.  Seeds  Dry- 
Plate  Co.  V.  Heyn  Pboto-Supply  Co., 
57  Neb.  214;  Wyman  v.  Williams, 
53  Neb.  670;  Stough  v.  Ponca  Mill 
Co.,  54  Neb.  500;  Nebraska  Nat. 
Bank  v.  Clark,  58  Neb.  183;  Reyn- 
olds V.  Smith,  60  Neb.  197. 

New  Hampshire:  Richards  v. 
New  Hampshire  Ins.  Co.,  43  N.  H. 
263;  Smith  v.  Putnam,  61  N.  H. 
632. 

New  Jersey:  Montgomery  v. 
Phillips,  53  N.  J.  Bq.  203,  2  Keen- 
er's  Cas.  1711;  Savage  v.  Miller, 
56  N.  J.  Eq.  432;  Mallory  v.  Kirk- 
patrick,  54  N.  J.  Eq.  50 ;  Tennant  v. 
Appleby,  41  Atl.  110;  Taylor  v. 
Gray,  59  N.  J.  Eq.  621.  Compare 
Whittaker  v.  Amwell  Nat.  Bank, 
52  N.  J.  Bq.  400.  As  to  the  statu- 
tory prohibition  in  this  state,  see 
ante,  §  781;  post,  §  790. 

North  Carolina:  Hill  v.  Pioneer 
Lumber  Co.,  113  N.  C.  173,  37  Am. 
St.  Rep.  621. 


Pennsylvania:  See  infra,  this 
section. 

Rhode  Island:  Olney  v.  Conani- 
cut  Land  Co.,  16  R.  I.  597,  27 
Am.  St.  Rep.  767,  2  Smith's  Cas. 
1013. 

South  Dakota:  Adams  &  West- 
lake  Co.  V.  Deyette,  8  S.  D.  119,  59 
Am.  St.  Rep.  751. 

Tennessee:  Brown  v.  Morris- 
town  Co-operative  Stove  Co.,  42  S. 
W.  161.  In  this  state  it  is  held  that 
creditors  who  are  not  officers  can- 
not be  preferred.    See  ante,  §  780. 

Utah:  W.  P.  Noble  Mercantile 
Co.  V.  Mount  Pleasant  Equitable 
Co-operative  Institution,  12  Utah, 
213.  Compare  National  Bank  of 
Republic  v.  George  M.  Scott  &  Co., 
18  Utah,  400. 

Wisconsin:  Haywood  v.  Lincoln 
Lumber  Co.,  64  Wis.  639;  Hinz  v. 
Van  Dusen,  95  Wis.  503;  Slack  v. 
Northwestern  Nat.  Bank  of  Supe- 
rior, 103  Wis.  57,  74  Am.  St.  Rep. 
841;  Rowe  v.  Leuthold,  101  Wis. 
242.  Compare  South  Bend  Chilled 
Plow  Co.  V.  George  C.  Cribb  Co.,  97 
Wis.  230. 
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for  the  benefit  of  others  besides  himself  may  not  dispose  of  it 
for  his  own  special  advantage,  to  the  injury  of  others,  for 
whom,  it  is  also  held."^"* 

In  Pennsylvania  the  doctrine  is  that  preferences  to  directors 
and  other  officers  are  valid  if  they  are  fair  and  equitable,  and 
if  this  is  shown,  but  not  otherwise.  The  rule  is  "not  that  a 
preference  is  absolutely  void  merely  because  given  by  an  in- 
solvent corporation  to  an  officer,  but  that  it  will  be  avoided  if 
nothing  further  appear,  while  it  will  be  sustained  if  the  of- 
ficer shows  that  it  was  in  all  respects  fair,  just  when  viewed 
in  the  light  of  all  the  circumstances,  and  not  collusive  out  of 
the  purpose  of  mere  favor.  In  other  words,  where  an  officer 
or  director,  who  is  a  creditor  of  an  insolvent  corporation,  man- 
ages to  have  his  claim  preferred  over  those  of  other  creditors 
whose  debts  are  equally  meritorious,  the  presumption  of  equity 
is  that  he  has  taken  an  unfair  advantage  of  his  special  knowl- 
edge and  special  power  to  save  himself  to  their  prejudice ;  and, 
if  he  would  escape  the  consequence  of  this  presumption,  and 
hold  his  preference,  he  must  rebut  it  by  showing  that  the  cir- 
cumstances of  the  transaction  make  it  just  and  right  that  he 
should  be  paid  before  the  other  creditors."^"^ 

According  to  this  doctrine,  the  court  has  sustained  a  pledge 
of  the  goods  of  an  insolvent  corporation  to  one  of  its  directors 
for  contemporaneous  and  future  advances  actually  made  upon 

304  Kellam,  J.,  in  Adams  &  "West-  owe  no  duties  or  obligations  to 
lalie  Co.  V.  Deyette,  8  S.  D.  119,  others.  But  the  moment  a  corpo- 
59  Am.  St.  Rep.  751.  ration  becomes  insolvent,  its  di- 
"While  a  corporation  remains  sol-  rectors  occupy  a  different  relation, 
vent,  we  perceive  no  reason  why  a  The  assets  of  the  corporation  must 
director,  with  the  knowledge  of  then  be  regarded  as  a  trust  fund 
the  stockholders,  may  not  deal  with  for  the  payment  of  all  its  credit- 
the  corporation,  loan  it  money,  take  ors,  and  the  directors  occupy  the 
security  or  buy  property  of  it,  in  position  of  trustees,  and,  a  fidu- 
like  manner  as  a  stranger;  but  ciary  relation  then  existing,  they 
whether  a  director  in  an  insolvent  may,  with  propriety,  be  prohibit- 
corporation  may  purchase  the  as-  ed  from  purchasing  the  trust  prop- 
sets  in  payment  of  a  debt,  and  thus  erty."  Beach  v.  Miller,  130  111.  162, 
secure  a  preference  .over  other  ored-  17  Am.  St.  Rep.  291. 
itors,  presents  a  different  question.  And  see  Olney  v.  Conanicut  Land 
So  long  as  a  corporation  remains  Co.,  16  R.  I.  597,  27  Am.  St.  Rep. 
solvent,  its  directors  are  agents  or  767,  2  Smith's  Cas.  1013. 
trustees  for  the  shareholders.    They  soo  Hill  v.  Standard  Tel.  Mfg.  Co., 
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the  faith  of  the  pledge  f°^  and  a  judgment  note  given  by  an  in- 
solvent corporation  to  its  treasurer  two  months  before  the  ap- 
pointment of  a  receiver,  for  money  then  advanced  by  him  to 
it,  on  the  faith  of  the  note,  to  enable  it  to  pay  wages  and  freight, 
and  thus  keep  its  factory  running,  and,  as  it  was  hoped,  sur- 
vive its  diiBculties;^"''  and  a  confession  of  judgment  in  favor 
of  a  creditor  upon  notes  indorsed  by  the  directors.^**®  But  the 
court  set  aside  as  an  unlawful  preference  a  transfer  of  sub- 
stantially all  the  assets  of  an  insolvent  corporation  to  directors 
in  part  payment  of  pre-existing  claims  which  were  no  more 
meritorious  than  the  claims  of  other  creditors.^"® 

The  principle  prohibiting  preferences  by  an  insolvent  cor- 
poration to  its  directors  or  other  officers  applies  where  a  di- 


198  Pa.  St.  446.  And  see  Cowan  v. 
Pennsylvania  Plate  Glass  Co.,  184 
Pa.  St.  1;  Creighton  v.  Scranton 
Lace  Curtain  Mfg.  Co.,  191  Pa.  St. 
231;  Finch  Mfg.  Co.  v.  Stirling  Co., 
187  Pa.  St.  596  r  Sicardi  v.  Keystone 
Oil  Co.,  149  Pa.  St.  148. 

306  Creighton  v.  Scranton  Lace 
Curtain  Mfg.  Co.,  191  Pa.  St.  231. 

307  Cowan  v.  Pennsylvania  Plate 
Glass  Co.,  184  Pa.  St.  1. 

Where  it  did  not  appear  that  a 
corporation  was  insolvent  at  the 
time  its  board  of  directors  executed 
judgment  bonds  to  secure  debts  due 
certain  of  the  directors,  or  that 
there  was  any  collusion  or  actual 
fraud,  it  was  held  that  the  mere 
entry  of  judgment  on  the  bonds 
after  insolvency  of  the  corporation 
was  not  such  a  fraud  in  law  as 
to  warrant  continuance  of  an  in- 
junction against  a  sale  of  corpo- 
rate property  under  an  execution 
on  the  judgment.  Appeal  of  Neal, 
129  Pa.  St.  64. 

308  Where  creditors  of  a  corpora- 
tion holding  its  notes  on  which  its 
directors  were  indorsers  demanded 
security  as  a  condition  of  not  in- 
stituting proceedings  to  collect,  it 
was  held  that  the  confession  of 
judgment  in  their  favor,  author- 
ized by  the  directors  at  a  time 
when  the  property  of  the  corpora- 
tion would  have  sold  for  more  than 


its  debts,  was  not  fraudulent  as 
against  other  creditors,  because  of 
the  fact  that  the  directors  were  in- 
cidentally relieved  from  liability. 
Mueller  v.  Monongahela  Fire  Clay 
Co.,  183  Pa.  St.  450. 

308  Hill  V.  Standard  Tel.  Mfg.  Co., 
198  Pa.  St.  446.  See,  also,  Sicardi 
V.  Keystone  Oil  Co.,  149  Pa.  St.  148 
(where  a  preference  was  acquired 
by  obtaining  bonds  of  the  corpo- 
ration, and  was  held  illegal) ;  Ap- 
peal of  Hopkins,  90  Pa.  St.  69 
(where  an  officer  was  not  allowed 
to  acquire  a  preference  by  obtain- 
ing a  judgment  by  default  and  is. 
suing  execution). 

Where  a  manufacturing  company 
proposed  to  a  mining  company, 
which  was  largely  indebted  to  it 
on  book  account,  and  was  insolvent, 
to  take  certain  machinery  at  Its 
full  value,  and  credit  the  price  on 
the  debt,  and  the  proposition  was 
accepted,  but  it  appeared  that  the 
principal  stockholder  of  the  manu- 
facturing company,  who  was  also 
its  president  and  a  director,  was  a 
stockholder,  director,  and  the  presi- 
dent of  the  mining  company  as 
well,  it  was  held  that  the  transac- 
tion was  presumptively  fraudulent 
as  against  other  creditors  of  the 
mining  company,  and  that  the  pre- 
sumption was  not  rebutted  by  the 
fact  that  the  president,  though  pres- 
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rector  or  other  officer  resigns  just  before  a  preference  is  given 
to  him,  and  for  the  purpose  of  evading  the  principle.  In  such 
a  case  the  fact  that  he  is  not  an  officer  at  the  time  the  prefer- 
ence is  actually  made  is  immaterial.^!" 

In  all  jurisdictions,  of  course,  a  preference  obtained  by  the 
directors  or  other  officers  of  a  corporation  may  be  successfully 
attacked  by  other  creditors  if  they  can  show  that  there  was 
actual  fraud  or  unfairness;^"  and  in  some  states,  as  we  shall 
hereafter  see,  such  preferences  are  expressly  prohibited  by  stat- 
ute.312 

(c)  What  constitutes  insolvency,  within  the  rule. — By  the 
weight  of  authority,  a  corporation  is  not  insolvent,  within  the 
meaning  of  the  rule  prohibiting  preferences  by  insolvent  cor- 


ent,  did  not  vote  to  accept  the  prop- 
osition. Finch  Mfg.  Co.  v.  Stirling 
Co.,  187  Pa.  St.  596. 

A  director  of  a  corporation  can- 
not, by  his  own  vote,  obtain  from 
the  corporation  a  preference  over 
other  creditors.  Moller  v.  Key- 
stone Fibre  Co.,  187  Pa.  St.  553. 

But  an  attempt  by  a  director  of 
an  insolvent  corporation  to  obtain 
an  unlawful  preference  over  other 
creditors  by  his  own  vote  does  not 
invalidate  lawful  preferences  previ- 
ously given  to  him  by  the  corpo- 
ration. Moller  V.  Keystone  Fibre 
Co.,  187  Pa.  St.  553. 

810  Where  the  president  of  an  in- 
solvent corporation,  who  was  also 
its  creditor,  brought  suit  against 
the  corporation  on  one  day,  and 
resigned  as  president  and  director 
on  the  next,  and  on  the  third  day 
the  directors  accepted  his  resigna- 
tion and  authorized  an  attorney  to 
give  a  cognovit,  on  which  judg- 
ment was  at  once  entered  in  his 
favor,  it  was  held  that  the  prefer- 
ence thus  obtained  was  invalid  as 
against  other  creditors.  Mallory 
V.  Kirkpatrick,  54  N.  J.  Eq.  50. 

Where  a  corporation,  being  in- 
solvent, and  having  as  assets  noth- 
ing but  Its  claims  for  insurance  on 
its  property,  which  had  been 
burned,  assigned  the  policies  to  se- 


cure a  bona  flde  indebtedness  to 
one  who  had,  until  within  a  few 
days,  been  its  treasurer,  and  who 
was  the  only  moneyed  man  con- 
nected with  the  concern,  it  was  held 
that  the  assignment  was  invalid 
as  against  an  attaching  creditor. 
Mayr  v.  Hodge  &  Homer  Co.,  78 
111.  App.  556. 

311  See  Rickerson  Roller-Mill  Co. 
V.  Farrell  Foundry  &  Machine  Co., 
23  C.  C.  A.  302,  75  Fed.  554.  In 
this  case,  three  directors,  who  con- 
stituted a  majority  of  the  board, 
and  whose  votes  were  necessary  to 
the  action  taken,  transferred  to 
themselves,  in  payment  of  an  ante- 
cedent debt,  all  the  available  assets 
of  the  corporation,  though  they  had 
previously  assured  a  creditor  that 
his  claim  should  be  paid  before 
that  of  the  directors.  It  was  held 
that  the  preference  so  obtained  by 
the  directors  was  invalid,  and  that 
the  assets  of  the  corporation  should 
be  ratably  distributed  among  all 
the  creditors.  See,  also,  Sidell  v. 
Missouri  Pacific  Ry.  Co.,  24  C.  C. 
A.  216,  78  Fed.  724;  Hope  v.  Val- 
ley City  Salt  Co.,  25  W.  Va.  789; 
Hulings  V.  Hulings  Lumber  Co.,  38 
W.  Va.  351;  State  v.  Manhattan 
Rubber  Mfg.  Co.,  149  Mo.  181. 

312  See  post,  §  790. 
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porations  to  their  ofBcers,  merely  because  it  is  embarrassed  and 
cannot  pay  its  debts  as  they  become  due,  or  even  because  its 
assets,  if  sold,  would  not  bring  enough  to  pay  all  its  liabilities, 
if  it  is  still  prosecuting  its  business  in  good  faith,  with  a  rea- 
sonable prospect  and  expectation  of  continuing  to  do  so.^^* 
But  it  is  otherwise  if  its  assets  are  insufficient  to  pay  its  debts, 
and  it  has  ceased,  or  is  about  to  cease,  to  do  business,  or  has 
taken,  or  is  about  to  take,  a  step  which  will  practically  inca- 
pacitate it  for  continuing  its  business  with  any  reasonable  pros- 
pect of  success,  or  its  embarrassments  are  such  that  early  sus- 
pension and  failure  must  ensue.^^* 

(d)  Knowledge  of  insolvency. — In  those  jurisdictions  in  which 
the  directors  and  other  managing  oiBcers  of  a  corporation  are 
not  allowed  to  obtain  preferences  over  other  creditors  when  the 
corporation  is  insolvent,  preferences  given  by  an  insolvent  cor- 
poration to  such  officers  cannot  be  defended  on  the  ground  that 
they  had  no  knowledge  of  the  condition  of  the  company.  For 
this  purpose,  at  least,  such  kuowledge  is  imputable  to  them  as 
a  matter -of  law.^^^ 

313  Corey  v.  Wadsworth,  99  Ala.  solvent   corporation   are   now   up- 

68,   42  Am.   St.   Rep.   29;    Sanford  held.    See  supra,  this  section,  (b), 

Fork  &  Tool  Co.  v.  Howe,  Brown  note  303. 

&  Co.,  157  U.  S.  312,  2  Keener's  Cas.  it  is  immaterial  that  a  corpora- 

1691,  reversing  Howe,  Brown  &  Co.  tion  is  a  going  concern  at  the  time 

V.  Sanford  Fork  &  Tool  Co.,  44  Fed.  of  the  preference,  if  it  is  rendered 

231,  2  Smith's  Cas.  1017;  Sabin  v.  hopelessly  insolvent  by  the  act  of 

Columbia  Fuel  Co.,   25   Or.  15,   42  giving  the  preference.    James  Clark 

Am.    St.    Rep.    756;     South    Bend  Co.  v.  Colton,  91  Md.  195. 

Chilled  Plow  Co.  v.  George  C.  Cribb        .  f,„^; 4.r,„. ..„    „„„ 

Co.,  97  Wis.  230;  Illinois  Steel  Co.    .r.Lll^lVfLVZl^fZ.T 
„    U.r, 11    ij:e  Til    cnA    Ai   \-^     insolvent   at   the   time   of   prefer- 

^;  R?.  T.  '  irn w.  V  p^n  J  ^^  "^S  "s  Officers  over  other  credit- 
St.  Rep   245;  Brown  v.  Grand  Rap-  j     g^gt^ined  by  evidence  that, 

Ids  Parlor  Furniture  Co.,  7  C.  C.  A.  .ithmiffh   it  was  a  eoins  roncprn 

225,  58  Fed.  286;  Rickerson  Roller-  ft  ^"^  not  awf to  meeMts  obltS 

Mill  Co.  V.  Farrell  Foundry  &  Ma-  1^  in    the    ordin^?v    course    of 

'^r^.%'.''^  %%^r^'W-    ^r^-  ^uTness   f r'j.m "us'oTn   resources 

Ifi^  H    Sfi     ^'  Carlstein  Co.,  ^^^  .^^  working  capital  was  raised 

^b  J<ea.  8b.  Qjj  j.j^g  credit  of  its  directors,  and 

bee  also,  ante,  §8 ^uccj.  ^     ^^^^j^.   account   was   constantly 

Ja^T'^'^Z-  ■J^^^ir°''f '  ^^  ^^t  overdrawn.  Taylor  v.  Mitchell,  80 
68,  42  Am.  St.  Rep.  29.    As  we  have    y^^^^^    492 

elsewhere  seen,  the  earlier  cases  in 

Alabama  have  been  overruled,  and       sis  James   Clark   Co.   v.   Colton, 

preferences   to   officers   by   an  in-   91  Md.  195. 
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(e)  Officers  liable  as  guarantors,  sureties,  or  indorsers. — ^Debts 
for  which  the  directors  or  other  managing  officers  are  liable 
as  guarantors,  sureties,  or  indorsers  are  within  this  rule  to 
such  an  extent  that  the  officers  cannot  secure  a  preference,  by 
way  of  indemnity  or  otherwise,  for  the  purpose  of  exonerating 
themselves,  to  the  prejudice  of  the  other  creditors.^^®  But  the 
principal  creditor,  not  being  an  officer  of  the  corporation,  may 
take  advantage  of  a  preference  and  enforce  his  security.  The 
fact  that  the  officers  are  liable  as  sureties,  guarantors,  or  in- 
dorsers cannot  affect  his  rights.^  ^^ 


318  Corey  v.  Wadsworth,  99  Ala. 
68,  42  Am.  St.  Rep.  29;  Goodyear 
Rubber  Co.  v.  George  D.  Scott  Co., 
96  Ala.  439;  Richards  v.  New 
Hampshire  Ins.  Co.,  43  N.  H.  263; 
Roseboom  v.  Whittaker,  132  111.  81; 
Consolidated  Tank-Line  Co.  v.  Kan- 
sas City  Varnish  Co.,  45  Fed.  7; 
Sutton  Mfg.  Co.  V.  Hutchinson,  11 
C.  C.  A.  320,  63  Fed.  496;  Bosworth 
V.  Jacksonville  Nat.  Bank,  12  C.  C. 
A.  331,  64  Fed.  615;  Howe,  Brown 
&  Co.  V.  Sanford  Fork  &  Tool  Co., 
44  Fed.  231;  Sanford  Fork  &  Tool 
Co.  V.  Howe,  Brown  &  Co.,  157  U. 
S.  312,  2  Keener's  Cas.  1691;  Wis- 
consin Marine  &  Fire  Ins.  Co.'s 
Bank  v.  Lehigh  &  Franklin  Coal 
Co.,  64  Fed.  497;  Lowry  Banking 
Co.  V.  Empire  Lumber  Co.,  91  Ga. 
624 ;  Atlas  Tack  Co.  v.  Macon  Hard- 
ware Co.,  101  Ga.  391;  Tillson  v. 
Downing,  45  Neb.  549;  Campbell 
Printing  Press  &  Mfg.  Co.  v.  Mar- 
der,  Luse  &  Co.,  50  Neb.  283,  61 
Am.  St.  Rep.  573;  Stough  v.  Ponca 
Mill  Co.,  54  Neb.  500;  Love  Mfg.  Co. 
V.  Queen  City  Mfg.  Co.,  74  Miss. 
290;  Savage  v.  Miller,  59  N.  J.  Eq. 
432;  Taylor  v.  Gray,  59  N.  J.  Eq. 
621. 

Under  this  doctrine,  the  directors 
of  an  insolvent  corporation  cannot 
execute  a  mortgage  to  indemnify  a 
cosurety  of  one  or  more  of  them, 
for  the  indemnity  of  one  surety 
inures  to  the  benefit  of  the  others. 
Lowry  Banking  Co.  v.  Empire  Lum- 
ber Co.,  91  Ga.  624. 

Where  an  insolvent  corporation 


executed  mortgages  to  creditors 
who  held  notes  indorsed  by  the  di- 
rectors, but  the  creditors  so  pre- 
ferred had  made  no  demand  for 
preference,  and  did  not  know  of 
the  mortgages  until  they  were 
filed,  and  the  mortgages  recited 
that  they  were  given  "for  the  pur- 
pose of  securing  harmless  the  said 
accommodation  indorsers,"  the 
mortgages  were  held  fraudulent  as 
against  other  creditors.  Atlas  Tack 
Co.  v.  Macon  Hardware  Co.,  101 
Ga.  391. 

It  has  been  held  in  a  late  New 
Jersey  case  that,  where  the  note 
of  a  creditor  of  a  corporation  is 
lawfully  preferred  as  far  as  he  is 
concerned,  but  directors  are  in- 
dorsers thereon,  this  fact  does  not 
defeat  the  preference,  but  that  the 
result  is  to  subrogate  the  general 
creditors  to  the  rights  of  the  pre- 
ferred creditor  against  the  indors- 
ing directors  to  the  extent  of  the 
preference.  Savage  v.  Miller,  56 
N.  J.  Eq.  432. 

317  Weihl  V.  Atlanta  Furniture 
Mfg.  Co.,  89  Ga.  297;  Milledgeville 
Banking  Co.  v.  Mclntyre  Alliance 
Store,  98  Ga.  503;  Atlas  Tack  Co. 
V.  Macon  Hardware  Co.,  101  Ga. 
391;  Waggoner-Gates  Milling  Co.  v. 
Ziegler-Zaiss  Commission  Co.,  128 
Mo.  473;  Blair  v.  Illinois  Steel  Co., 
159  111.  350;  Rockford  Wholesale 
Grocery  Co.  v.  Standard  Grocery 
&  Meat  Co.,  175  111.  89,  67  Am.  St. 
Rep.  205;  Sanford  Fork  &  Tool  Co. 
V.  Howe,  Brown  &  Co.,  157  U.  S. 
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Of  course,  in  those  jurisdictions  in  which  oflBcers  may  se- 
cure preferences,  the  corporation  may  prefer  debts  on  which 
they  are  liable  as  guarantors,  sureties,  or  indorsers,  and  they 
may  claim  the  benefit.^^* 

(f )  Another  corporation  having  the  same  officers.^-It  has  been 
held  that  the  rule  prohibiting  the  officers  of  an  insolvent  cor- 
poration from  obtaining  a  preference  over  other  creditors  pre- 
vents the  officers  of  an  insolvent  corporation  from  preferrinar 
another  corporation,  of  which  they  are  also  officers.*^  ^ 


312,  2  Keener's  Cas.  1691,  revers- 
ing Howe,  Brown  &  Co.  v.  Sanford 
Fork  &  Tool  Co.,  44  Fed.  231;  Na- 
tional Bank  of  Republic  v.  George 
M.  Scott  &  Co.,  18  Utah,  400.  See 
Mueller  v.  Monongahela  Fire  Clay 
Co.,  183  Pa.  St.  450. 

Directors  who  have  guarantied  a 
debt  of  the  corporation  while  it 
was  solvent  may  prefer  the  creditor 
after  the  corporation  becomes  in- 
solvent. Rockford  Wholesale  Gro- 
cery Co.  V.  Standard  Grocery  & 
Meat  Co.,  175  111.  89,  67  Am.  St. 
Rep.  205,  affirming  74  111.  App.  317. 
In  a  late  Utah  case  it  was  held 
that  a  corporation,  in  making  a 
deed  of  assignment  for  the  benefit 
of  creditors,  may  prefer  an  indebt- 
edness evidenced  solely  by  the  in- 
dividual note  of  a  stockholder  and 
director,  where  the  money  was  bor- 
rowed for  the  corporation,  and  it 
received  the  entire  benefit.  Wells, 
Fargo  &  Co.  v.  George  M.  Scott 
&  Co.,  18  Utah,  127. 

In  Howard  v.  Central  Tobacco 
Warehouse  Co.,  123  N.  C.  90,  it 
was  held  that  a  confession  of  judg- 
ment by  an  Insolvent  corporation 
to  one  creditor  was  not  void  as 
against  the  others  because  the  pres- 
ident of  the  company,  who  was 
liable  as  suretyfor  the  debt,  bought 
in  the  property  at  the  sheriff's  sale, 
and  bought  in  the  unsatisfied  part 
of  the  judgment,  where  it  was  not 
claimed  that  there  was  any  fraud. 
318  See  supra,  this  section,  note 
300;  In  re  Wincham  Ship-Building, 
Boiler  &  Salt  Co.  (Poole,  Jackson 
&  Whyte's  Case)  9  Ch.  Div.  322,  1 

Vol.  3.  P.  Cop.  45. 


Cum.  Cas.  1000;  Worthen  v.  Grif- 
fith, 59  Ark.  562,  43  Am.  St.  Rep. 
50;  Central  Railroad  &  Banking  Co. 
V.  Claghorn,  1  Speer  Bq.  (S.  C.) 
545;  Henderson  v.  Indiana  Trust 
Co.,  143  Ind.  561;  Levering  v. 
Bimel,  146  Ind.  545;  First  Nat. 
Bank  of  Crawfordsville  v.  Dovetail 
Body  &  Gear  Co.,  143  Ind.  S50,  52 
Am.  St.  Rep.  435;  Brown  v.  Grand 
Rapids  Parlor  Furniture  Co.,  7  C. 
C.  A.  225,  58  Fed.  286. 

319  Slack  V.  Northwestern  Nat. 
Bank  of  Superior,  103  Wis.  57,  74 
Am.  St.  Rep.  841;  German  Nat. 
Bank  of  Hastings  v.  First  Nat. 
Bank  of  Hastings,  55  Neb.  86.  And 
see  Savage  v.  Miller,  56  N.  J.  Eq. 
432.  Compare,  however,  Sells  v. 
Rosedale  Grocery  &  Commission 
Co.,  72  Miss.  590. 

Where  the  president  of  an  in- 
solvent corporation,  one  director, 
and  a  stockholder  who  was  not  a 
director,  acting  without  authority 
from  the  board  of  directors,  sold 
all  the  visible  assets  of  the  corpo- 
ration, and  turned  the  proceeds 
over  to  a  single  creditor,  a  corpora- 
tion in  which  two  of  the  persons 
so  acting  were  directors,  it  was 
held  that  such  action  was  a  con- 
version of  the  assets.  German  Nat. 
Bank  of  Hastings  v.  First  Nat. 
Bank  of  Hastings,  55  Neb.  86. 

But  where  a  corporation  made 
an  assignment  for  the  benefit  of 
creditors,  making  a  certain  bank 
a  preferred  creditor,  and  it  ap- 
peared that  S.,  who  owned  stock  in 
the  corporation,  and  was  a  direct- 
or, was  also  president  and  a  di- 
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(g)  Eelatives  of  officers. — Relationsliip  of  a  creditor  to  one  or 
more  of  the  directors  or  officers  of  an  insolvent  corporation  does 
not  invalidate  a  transaction  by  which  he  is  given  a  preference, 
provided  the  transaction  is  otherwise  fair  and  free  from 
fraud.^^''  The  transaction,  however,  will  be  closely  scrutinized 
by  the  courts,  and  will  not  be  upheld  if  there  was  any  fraud 
or  unfairness.^^^ 

(h)  Appropriation  of  property  in  payment  of  claim  against  the 
corporation, — An  officer  of  a  corporation  who  has,  as  such,  been 
intrusted  with  money  or  property  of  the  corporation  for  a  spe- 
cific purpose,  or  for  safe  keeping,  cannot  apply  the  same  to  a 
debt  due  to  him  from  the  corporation.  The  president  of  a 
corporation,  for  example,  to  whom  a  bond  has  been  delivered 
in  trust  for  sale,  cannot  convert  the  bond  or  its  proceeds  to 
his  own  use  in  payment  of  a  debt  due  from  the  corporation, 
without  the  consent  of  the  board  of  directors.*  ^^ 

(i)  Estoppel  of  officers  by  reason  of  mismanagement. — ^It  has 
been  held  that,  where  the  directors  of  a  corporation,  who  are 
also  creditors,  have  permitted  the  corporation  to  become  in- 
debted in  excess  of  the  limit  prescribed  by  its  charter  or  articles, 
they  must  be  postponed  to  other  creditors,  who  had  no  knowl- 
edge of  the  financial  condition  of  the  company  when  they  dealt 
with  it  and  gave  it  credit.*^* 

rector  of  the  bank,  and  that  he  and  111.  624,  47  Am.  St.  Rep.  245;  Blair 

his  wife  held  nearly  one-third  of  v.  Illinois  Steel  Co.,  159  111.  350. 
the  bank's  stock,  but  it  further  ap-       Under  the  New  York  statute  pro- 

peared  that  the  bank  held  no  stock  hlbiting  transfers  to  officers,  etc., 

in  the  corporation,  that  the  assign-  see  post,  §  790. 
ment  was  bona  fide,  and  that  the       =21  Adams  v.  Kehlor  Milling  Co., 

vote  to  make  the  bank  a  preferred  35  Fed.  433;   Savage  v.  Miller,  56 

creditor  was  the  unanimous  vote  N.  J.  Bq.  432. 

of  the  directors,  including  S.,  and       An  officer  of  an  insolvent  corpo- 

was  sanctioned  by  all  the  stock-  ration  cannot  prefer  himself  as  a 

holders,  it  was  held  that  the  rela-  creditor,  as  against  general  cred- 

tion  of  S.  to  both  corporations  did  itors,  by  giving  a  mortgage  to  his 

not  make  the  assignment  or  pref-  wife  on  the  property  of  the  corpo- 

erenoe  fraudulent  and  void.    Colo-  ration.    Rowe  v.  Leuthold,  101  Wis. 

rado  Fuel  &  Iron  Co.  v.  Western  242. 

Hardware  Co.,  6  Utah,  4.  322  Greenville  Gas  Co.  v.  Reis,  54 

Ohio  St.  549. 
820  Ragland  v.  McFall,  137  111.  81;       323  Guenther  v.  Baskett  Coal  Co. 

Illinois  Steel  Co.  v.  O'Donnell,  156  (Ky.)  52  S.  W.  931. 
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§  788.     stockholders  as  creditors. 

(a)  In  general. — As  was  shown  in  a  former  section,  the  indi- 
vidual stockholders  of  a  corporation  may  lend  it  money  or  other- 
wise contract  with  it,  and  take  a  mortgage,  pledge,  or  other 
security  from  it,  or  purchase  property  from  it,  or  take  property 
or  money  from  it  in  payment  of  a  debt,  to  substantially  the 
same  extent  as  a  natural  person,  and,  in  the  absence  of  fraud 
ov  a  statutory  prohibition,  the  transaction  will  be  valid  as 
against.an  attack  by  other  creditors  of  the  corporation.*^* 

(b)  Preferences  to  stockholders.— The  rule  recognized  in  most 
jurisdictions,*^^  that  the  directors  and  other  managing  officers 
of  an  insolvent  corporation  are  precluded,  by  reason  of  their  po- 
sition, from  obtaining,  as  creditors  of  the  corporation,  any  pref- 
■erence  over  other  creditors,  does  not  apply  to  mere  stockholders 
who  are  creditors  of  the  corporation,  but  who  have  no  custody 
of  or  control  over  the  assets  of  the  corporation.  They  occupy 
no  fiduciary  relation,  in  any  sense,  towards  other  creditors, 
and,  where  preferences  by  insolvent  corporations  are  allowed 
at  all,*^®  they  may  be  preferred  by  the  corporation  to  the  ex- 
clusion of  other  creditors,  if  they  are  bona  fide  creditors,  and 
the  transaction  is  perfectly  fair  and  free  from  fraud ;  and  they 
may  obtain  a  preference  by  execution,  attachment,  or  other 
legal  process.*^''     This  does  not  apply,  however,  when  the  pre- 

324  Ante,  §  634;  Lexington  Life,  N.  Y.  240,  affirming  56  Hun,  437; 
Fire  &  Marine  Ins.  Co.  v.  Page,  17  Miller  v.  Moore,  56  N.  C.  431. 
B.  Mon.  (Ky.)  412;  Sargent  v.  sas  Ante,  §  787(b). 
Webster,  13  Mete.  (Mass.)  497,  46  326  Ante,  §  780. 
Am.  Dec.  743 ;  Pierce  v.  Partridge,  327  Lexington  Life,  Fire  &  Marine 
3  Mete.  (Mass.)  44;  Stratton  v.  Ins.  Co.  v.  Page,  17  B.  Mon.  (Ky.) 
Allen,  16  N.  J.  Eq.  229;  McNamee  412,  66  Am.  Dec.  165;  Reicbwald  v. 
V.  Relf,  52  Miss.  426;  Wausau  Commercial  Hotel  Co.,  106  111.  439; 
Boom  Co.  V.  Plumer,  35  Wis.  274;  Bouton  v.  Smith,  113  111.  481;  Par- 
Carter  V.  Neal,  24  Ga.  346,  71  Am.  sons  v.  Hatton-Snowden  Co.,  58  111. 
Dec.  136;  Frantz  v.  Idaho  Artesian  App.  272;  St.  Louis  Iron  &  Machine 
Well  &  Drilling  Co.  (Idaho)  46  Pac.  Works  v.  Kimball,  53  111.  App.  636; 
1026;  Merrick  v.  Peru  Coal  Co.,  61  Whitwell  v.  Warner,  20  Vt.  425; 
111.  472,  2  Keener's  Cas.  1507;  Burr's  Ex'r  v.  McDonald,  3  Grat. 
Reichwald  V.  Commercial  Hotel  Co.,  (V«i.)  215;  Peirce  v.  Partridge,  3 
106  111.  439;  Gillet  v.  Moody,  5  Mete.  (Mass.)  44;  Sargent  v.  Web- 
Barb.  (N.  Y.)  185;  Rettenhouse  v.  ster,  13  Mete.  (Mass.)  497,  46  Am. 
Winch,  133  N.  Y.  678,  affirming  57  Dec.  743;  Burchinell  v.  Bennett,  10 
Hun,   587;    Skinner  v.   Smith,   134  Colo.  App.  502;   Rollins  v.  Shaver 
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ferred  stockholder  is  also  a  director  or  other  managing  officer, 
or  where  he  is  the  sole  stockholder,  or  a  majority  stockholder, 
and  takes  advantage  of  his  position  to  obtain  the  preference 
over  other  creditors.*^^ 

In  some  jurisdictions,  as  we  shall  presently  see,  an  insolvent 
corporation  and  its  officers  are  expressly  prohibited  by  statute 
from  making  preferences  to  creditors  who  are  stockholders.^** 

(c)  Set-off  by  stockholders. — When  a  stockholder  is  indebted 
to  the  corporation,  otherwise  than  for  his  stock,  and  the  cor- 
poration is  indebted  to  him,  he  has  the  same  right  as  any  other 
debtor  to  set  off  the  debt  due  him  on  the  insolvency  of  the 
corporation,  as  explained  in  a  former  section.^^"  But,  by  the 
great  weight  of  authority,  this  does  not  apply  to  indebtedness 
of  stockholders  on  account  of  their  stock,^^^  nor,  in  some  juris- 
dictions, to  his  statutory  liability.^^* 

(d)  Rights  as  to  dividends. — As  was  shown  in  a  former  chap- 
ter, the  right  of  creditors  of  an  insolvent  corporation  to  pay- 
ment of  their  claims  before  any  distribution  among  stockhold- 
ers attaches  not  only  to  the  capital  of  the  corporation,  but  also 
to  profits  out  of  which  dividends  might  have  been  declared 
if  the  corporation  had  not  become  insolvent  ;^^^  but  when  a 
dividend  is  declared,  and  the  corporation  afterv/ards  becomes 
insolvent,  the  stockholders  are  creditors  with  respect  to  the 

Wagon  &  Carriage   Co.,   80   Iowa,   ment  is  confessed.    Solomon  v.  C. 

380,  20  Am.  St.  Rep.  427.  M.  Schneider  &  Co.,  56  Neb.  680. 

m,„  f„„^  i.y.„t  „ Att^^  „*  „„  ,•„         ^"^  Sidell  V.  Missouri  Pacific  Ry. 

The  fact  that  a  creditor  of  an  n-  ^     ^   ^         g^g    ^g  p^^    ,^24. 

solvent  corporation  is  a  stockhold-  ^^  Swepson  v.   Exchange  & 

er  therein,  and  is  indebted  to  it  on  .    g^^^^g  ^ea  (Tenn.)  713; 

a  note  given  for  his  subscription  to  ^ortendyke  V.  Salladin,  45  Neb. 
stock,  does  not  deprive  him  of  any  ^^  ^.         gg'j^^    gQg 

right  to  recover  his  claim  possessed  ..'.„.    „     American    Exchange 

by   other   stockholders.    Pondville  ^to7  4T„v  Af  r^^Iln  1^9  iii   fi^^^ 

Pn    V    riarlf    2>;  Pnnn    q?  ^^*-  ^^^^  °^  Chicago,  152  111.  605, 

CO.  v.  Llark,  ^5  t.onn.  a?.  Krause  v.  Malaga  Glass  Co.  (N.  J. 

The  validity  of  a  confession  of  Ch.)   18  Atl.  367.    See,  also,  ante, 

judgment  by  an  insolvent  corpora-  §  635. 
lion  is  not  affected,  as  against  oth-       329  See  post,  §  790. 
er  creditors  of  the  corporation,  by       sao  Ante,  §  782. 
the  fact  that  the  principal  stock-       asi  Post,  §  801. 
holder  of  the  corporation  is  a  sure-       332  Post,  §  827. 
ty  for  the  debt  for  which  the  judg-       ssa  Ante,  §  517(e). 
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dividend,  and  entitled  to  share  pro  rata  with  other  creditors.^^* 
If  the  dividend  has  been  paid  before  insolvency,  it  cannot  be 
recovered  back  for  the  benefit  of  creditors.**^  And  if  a  fund 
has  been  set  apart  and  actually  appropriated  to  payment  of 
the  dividend,  before  insolvency  of  the  corporation,  the  stock- 
holders are  entitled  to  it,  to  the  exclusion  of  other  creditors.**® 

§  789.    Preferred  stockholders  as  creditors. 

As  we  have  elsewhere  seen,  the  holders  of  preferred  stock 
of  a  corporation,  in  the  absence  of  express  provision  to  the  con- 
trary, are  stockholders  and  not  creditors  of  the  corporation, 
except  for  dividends  declared,  and  they  have  no  lien  upon,  and 
are  not  entitled  to,  any  of  the  assets  of  the  corporation  when 
it  beconies  insolvent,  until  all  debts  are  paid.  "The  law  is  per- 
fectly well  settled  that,  as  between  creditors  and  ordinary  pre- 
ferred stockholders,  the  latter,  as  owners  of  the  property  of  an 
insolvent  corporation,  are,  upon  a  distribution  of  its  assets, 
entitled  to  nothing  until  its  creditors  are  first  fully  paid."**'' 
A  statute,  however,  may  authorize  a  corporation  to  issue  pre- 
ferred stock  as  a  means  of  borrowing  or  raising  funds,  and  to 
give  the  holders  a  lien  on  the  assets  of  the  corporation,  which 
will  have  priority  over  the  claims  of  creditors,  and  thus  place 
the  holders  of  such  stock  in  the  position  of  secured  creditors.**® 
This  question  has  been  considered,  and  the  cases  on  the  subject 
collected,  in  a  former  chapter,  in  treating  of  preferred  stock.**' 

§  790.    Statutory  prohibitions  against  preferences  to  officers  and 
stockholders. 

Of  course,   statutory  provisions  prohibiting  generally  the 

334  In  re  Severn  &  Wye  &  Sev-  Bdw.  Ch.  (N.  Y.)  657,  1  Smith's 
em  Bridge  Ry.  Co.,  74  Law  T.  (N.  Cas.  325,  2  Keener's  Gas.  1327. 
S.)  219,  1  Smith's  Cas.  322,  2  And  see  ante,  §  517(e). 
Keener's  Cas.  1342;  Curry  V.  Wood-  337  Heller  v.  National  Marine 
ward,  44  Ala.  305.  And  see  ante,  Bank,  89  Md.  602,  73  Am.  St.  Rep. 
§  517(e).  212. 

335  Stringer's  Case  (In  re  Mer-  sss  Heller  v.  National  Marine 
cantlle  Trading  Co.)  4  Ch.  App.  Bank,  89  Md.  602,  73  Am.  St.  Rep. 
475,  1  Smith's  Cas.  334,  2  Keener's  212;  Burt  v.  Rattle,  31  Ohio  St. 
Cas.  1281.    And  see  ante.  §  517(e).  116. 

336  Le  Roy  v.  Globe  Ins.  Co.,  2  339  Ante,  chapter  xx.,  §  417(c). 


2426  PRIVATE   CORPORATIONS.  §  'jqo 

preference  of  creditors  by  an  insolvent  corporation  apply  to 
preferences  to  officers  or  stockHolders  who  are  creditors.  Such 
provisions  have  already  heen  considered.**"  In  some  jurisdic- 
tions, moreover,  there  are  statutes  specifically  prohibiting  pref- 
erences to  officers  or  stockholders. 

In  'New  York  it  was  provided  as  early  as  1825 :  "Whenever 
any  incorporated  company  shall  have  refused  the  payment  of 
any  of  its  notes,  or  other  evidences  of  debt,  in  specie,  or  lawful 
money  of  the  United  States,  it  shall  not  be  lawful  for  such  com- 
pany or  any  of  its  officers,  to  assign  or  transfer  any  of  the 
property  or  choses  in  action  of  such  company,  to  any  officer  or 
stockholder  of  such  company  directly  or  indirectly,  for  the  pay- 
ment of  any  debt ;  *  *  *  and  every  such  transfer  and  as- 
signment to  such  officer,  stockholder  or  other  person,  or  in  trust 
for  them  or  their  benefit,  shall  be  utterly  void."**^  In  1890 
this  provision  was  substantially  re-enacted  in  section  48  of  the 
stock-corporation  law,  as  follows :  "No  corporation  which  shall 
have  refused  to  pay  any  of  its  notes  or  other  obligations  when 
due,  in  lawful  money  of  the  United  States,  nor  any  of  its  officers 
or  directors,  shall  assign  any  of  its  property  to  any  of  its  offi- 
cers, directors  or  stockholders,  directly  or  indirectly,  for  the 
payment  of  any  debt;  *  *  *  and  every  such  transfer  or 
assignment  to  such  officer,  director  or  other  person,  or  in  trust 
for  them  or  for  their  benefit,  shall  be  void."**^     This  section 

340  Ante,  §  781.  sion  or  connivance  on  the  part  of 

341 1  Rev.  St.  N.  Y.  c.  18,  tit.  4,  the    other    officers.      Throop    v. 

§  4.  Hatch  Lithographic  Co.,  125  N.  Y. 

842  Laws   N.  Y.   1890,   c.   564,   §  530,     distinguishing     Varnum     v. 

48.  Hart,  119  N.  Y.  101.     Three  of  the 

It  was  held,  "with  some  hesita-  judges — Earl,  Peckham,  and  Gray 

tion,"    that    this    prohibition    pre-  — dissented.   See,  also,  Kingsley  v. 

vented  an  oiflcer  of  an  insolvent  First  Nat.  Bank  of  Bath,  31  Hun, 

corporation,  who  was  also  a  cred-  329. 

itor,  from  obtaining  a  preference  It  is  within  this  prohibition  for 

over    other    creditors    by    an    at-  a  creditor  of  an  insolvent  corpo- 

tachment  of  property  of  the  cor-  ration,  who  is  also  a  stockholder 

poration,  although  the  assets  of  the  and  officer,  to  obtain  a  judgment 

corporation  were  not  in  any  way  against  the  corporation,  and  sell 

under   his   control,   and   although  its  property  thereunder,  with  the 

he  proceeded  in  hostility  to  the  co-operation  of  his  associates  on 

corporation,  and  without  any  collu-  the    board    of   trustees.    King   v. 
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was  amended  in  1892,  and  again  in  1901,  so  as  to  read  now: 
"No  corporation  which  shall  have  refused  to  pay  any  of  its 
notes  or  other  obligations,  when  due,  in  lawful  money  of  the 
United  States,  nor  any  of  its  officers  or  directors,  shall  transfer 
any  of  its  property  to  any  of  its  officers,  directors  or  stockhold- 
ers, directly  or  indirectly,  for  the  payment  of  any  debt,  or  upon 
any  other  consideration  than  the  full  value  of  the  property  paid 
in  cash,"  etc.^*^ 


Union  Iron  Co.,  58  Hun   (N.  Y.) 
601. 

Payment  of  salary  to  an  officer 
or  stockholder  of  an  insolvent  cor- 
poration is  within  the  statute. 
Dwight  V.  Williams,  25  Misc.  Rep. 
(N.  Y.)  667. 

The  prohibition  prevents  a  cor- 
poration, on  charging  to  its  treas- 
urer a  loan  made  by  him,  from  as- 
signing to  him  the  claim  against 
the  borrower.  Cheever  v.  Gilbert 
Elevated  Ry.  Co.,  11  Jones  &  S.  (N. 
Y.)  478. 

Where  a  director,  who  had  made 
advances  to  the  corporation  just 
about  the  time  he  obtained  a  bill 
of  sale  from  the  president  as  se- 
curity, transferred  his  stock  to 
some  of  his  employes,  one  of 
whom  took  his  place  as  officer  of 
the  corporation,  but  continued  to 
direct  its  affairs  as  he  had  done 
before  the  transfer,  and  the  testi- 
mony of  one  of  the  transferees 
showed  that  the  transfer  of  the 
stock  was  not  absolute,  and  that 
nothing  was  paid  therefor,  it  was 
held  that  the  bill  of  sale  was  void 
as  a  transfer  to  an  officer  with  in- 
tent to  give  a  preference,  within 
the  meaning  of  the  statute.  Olney 
V.  Baird,  7  App.  DIv.  (N.  Y.)  95, 
affirming  15  Misc.  Rep.  385. 

A  transfer  by  a  corporation  to  a 
partnership,  of  which  one  of  its 
officers  or  stockholders  is  a  mem- 
ber, is  within  such  a  statute.  Jones 
V.  Blun,  145  N.  Y.  333. 

The  statute  does  not  prohibit  the 
assignment  by  an  officer  to  his 
wife,  in  consideration  of  the  can- 
cellation by  her  of  a  valid  pre- 
existing debt,  owing  by  him  to  her. 


of  a  claim  which  he  has  against 
the  corporation,  with  the  intent 
that  its  enforcement  shall  be  for 
her  sole  benefit.  Jefferson  County 
Nat.  Bank  v.  Townley,  159  N.Y.  490, 
reversing  92  Hun,  172. 

A  mortgage  to  a  stockholder  by 
a  corporation,  made  for  the  pur- 
pose of  raising  money  to  pay  its 
acceptance,  which  has  laid  over, 
but  payment  of  which  has  not  been 
refused,  is  not  within  this  prohibi-, 
tion,  although  the  corporation  may 
be  greatly  embarrassed.  Parish  v. 
Wheeler,  22  N.  Y.  494. 

343  Laws  N.  Y.  1892,  c.  688,  §  48; 
Laws  N.  Y.  1901,  c.  354,  §  48. 

Where  the  directors  of  a  corpo- 
ration loaned  it  money,  taking  the 
transfer  of  certain  accounts  as  se- 
curity, under  an  agreement  that, 
until  default,  the  company  might 
from  time  to  time  substitute  other 
accounts  in  the  place  of  those 
transferred,  and  the  directors  col- 
lected the  accounts  transferred, 
and  paid  over  the  proceeds  to  the 
corporation,  and  subsequently,  aft- 
er the  debts  to  them  became  due, 
and  after  the  refusal  of  the  com- 
pany to  pay  a  debt,  other  accounts 
were  transferred  to  them  in  the 
place  of  those  which  had  been  col- 
lected, it  was  held  that  the  last 
transfer,  not  being  within  the 
terms  of  the  contract,  was  in  viola- 
tion of  the  statutory  prohibition. 
Milbank  v.  Welch,  74  Hun  (N.  Y.) 
497. 

An  assignment  of  all  its  proper- 
ty by  a  corporation  to  a  director 
for  the  benefit  of  creditors,  with- 
out any  preferences  except  labor 
claims  or  other  liabilities  prefer- 
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IV.    Liability  of  Stockholders  on  Account  op  Unpaid  Subsceiptions, 

AND  Remedies. 

§  791.  In  general. — ^Any  balance  that  may  be  due  from  the 
stockholders  of  a  corporation  on  their  stock  constitutes  a  part  of 
the  assets  of  the  corporation,  and,  on  the  dissolution  or  insolvency 
of  the  corporation,  its  creditors,  having  exhausted  their  legal 
remedies  against  the  corporation,  may  sue  in  equity  to  compel  the 
stockholders  to  pay  in  the  same,  and  have  it  applied  to  the  satis- 
faction of  their  claims. 

S  792.     Stockholders  are  liable  for  the  balance  due  on  their  stock 
for  the  benefit  of  creditors. 

The  liability  of  stockholders  and  the  rights  of  creditors  when 
the  assets  of  a  corporation  have  been  distributed  among  or  with- 
drawn by  the  stockholders  have  been  considered  in  a  former  sec- 


red  by  law,  is  not  prohibited  by  the 
provision  that  it  shall  be  unlawful 
for  a  corporation  to  transfer  any 
of  its  property  to  an  officer,  di- 
rector, or  stockholder,  for  any  oth- 
er than  an  adequate  cash  con- 
sideration. Munzinger  v.  United 
Press,  52  App.  Div.  (N.  Y.)  338. 
See,  also,  Linderman  v.  Axford,  56 
N.  Y.  Supp.  456. 

A  transfer  of  property  by  a  cor- 
poration to  secure  a  debt  due  to 
the  transferee,  made  when  the  lat- 
ter is  not  a  director,  is  not  within 
the  statute  in  so  far  as  the  prohi- 
bition against  transfers  to  officers 
is  concerned,  although  he  may 
have  been  a  director  when  the  debt 
was  contracted.  Milbank  v.  Welch, 
74  Hun  (N.  Y.)  497. 

The  statute  cannot  be  set  up 
to  defeat  an  action  by  a  director 
against  the  corporation  on  a  con- 
tract made  by  the  directors,  but  is 
only  available  to  defeat  an  execu- 
tion or  attachment  in  such  action, 
by  which  a  preference  would  be 
given.  Welling  v.  Ivoroyd  Mfg. 
Co.,  15  App.  Div.  116,  affirmed  162 
N.  Y.  599. 

Where  the  directors  of  an  in- 
solvent corporation,  having  no 
knowledge  that  it  was  insolvent, 


loaned  it  money  for  the  purpose 
of  relieving  it  from  what  they  be- 
lieved to  be  merely  a  temporary 
embarrassment,  upon  the  faith  of 
securities  which,  in  pursuance  of  a 
resolution  of  the  board  of  direct- 
ors, were  subsequently  deposited 
with  them  as  collateral,  it  was  held 
that  the  contract  was  valid,  and 
that  they  were  entitled  to  retain 
and  enforce  the  securities  as 
against  a  receiver  of  the  corpora- 
tion subsequently  appointed.  Con- 
verse V.  Sharpe,  37  App.  Div.  (N. 
Y.)  399. 

As  to  the  suffering  of  judgment 
by  an  insolvent  corporation  with 
intent  to  prefer  an  officer,  in  vio- 
lation of  other  provisions  of  this 
statute  against  suitering  judgment 
with  intent  to  prefer  a  creditor,  see 
Rossman  v.  Seaver,  41  App.  Div. 
(N.  Y.)  603.  And  see  ante,  §  781, 
note  191. 

The  fact  that  a  corporation 
which  gives  its  notes  to  one  of 
its  officers  is  insolvent,  or  on  the 
verge  of  insolvency,  and  that  the 
manifest  purpose  of  the  transac- 
tion is  to  enable  him  to  obtain  a 
preferential  lien  on  the  corporate 
assets  by  obtaining  judgment,  ren- 
ders them  unenforceable  by  him. 
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tion.***  We  are  to  deal  in  this  subdivision  with  the  liability  of 
stockholders  for  a  balance  that  may  be  due  on  their  stock,  of  the 
rights  and  remedies  of  creditors  in  respect  thereto,  and  of  the 
remedies  of  stockholders  inter  se,  upon  payment.*^® 

The  capital  stock  of  a  corporation — that  is,  the  amount  sub- 1 
scribed  and  paid  in  or  secured  to  be  paid  in  by  the  stock- 
holders, either  in  money,  or  in  property,  labor,  or  services,  in 
the  organization  of  the  corporation  or  afterwards,  and  upon 
which  it  is  to  conduct  its  operations  ^*® — is  the  basis  of  its 
credit,  since  the  stockholders  are  not  personally  liable  for  its 
debts  unless  such  liability  is  imposed  by  statute.  Persons  deal 
with  a  corporation  on  the  faith  of  this  fund,  and,  if  it  is  not 
paid  in,  they  have  a  right  to  insist  that  it  shall  be  paid  in, 
when  its  payment  is  necessary  for  the  satisfaction  of  their 
claims  against  the  corporation.  It  is  perfectly  well  settled, 
therefore,  that  when  stockholders  are  indebted  to  a  corporation 
on  account  of  their  stock,  and  the  corporation  becomes  insolv- 
ent, they  may  be  compelled  to  pay  the  amount  due  by  a  credit- 
ors' suit  or  other  proper  proceeding,**'^  so  far  as  such  payment 
may  be  necessary  to  satisfy  the  claims  of  creditors.***     This 

Halpin  v.  Mutual  Brewing  Co.,  20  ^47  As  to  the  remedies  of  credit- 

App.  Div.  (N.  Y.)  583.  ors    and    suits    by    receivers,    as- 

Where  an  officer  of  a  corpora-  signees,  etc.,  see  post,  §§  798,  799. 
tion,  after  some  of  Its  paper  was  ,,"' United  States:  Ogilvie  v. 
protested,  took  a  bill  of  sale  of  a  Knox  Ins.  Co.  22  How.  380,  2  Keen- 
large  part  of  its  personal  proper-  er  s  Cas.  1868,  1  Cum.  Cas.  814; 
ty  to  secure  him  for  advances  Sawyer  v.  Hoag,  17  Wall.  610,  2 
made,  knowing  that  it  would  close  Smith's  Cas.  812,  2  Keener's  Cas. 
the  company's  business,  and  the  1^73,  1  Cum.  Cas.  818;  Upton  v. 
company,  after  the  transfer,  aban-  J"^il'l°p'^'  ^^  '"■  ^-J^'  ^  „9"™- 
doned  its  property  and  did  no  more  g^s  824;  Sanger  v.  Upton,  91  U. 
business,  it  was  held  that  the  S.  56;  Webster  v.  Upton  91  U. 
transfer  was  made  in  contempla-  ^■J^'-?^^^^J-J'^^hJP\  ^- 
tion  of  insolvency,  and  for  this  rea-  205,  2  Keener  s  Cas.  1880,  1  Cum 
son  void,  although,  at  the  time  it  £f^-  ^^^jMarsh  v.  Burroughs,  1 
was  made,  the  company  had  suffi-  Woods,  463,  Fed  Cas.  No.  9,112. 
cient  property,  taken  at  its  cost  „  ^'^^^.'P^  =  ^"j''^  J' ¥°°*S°^^7 
price,  to  pay  its  debts.  Queen  v.  ^- ^"'v"  i^^^"  flT'  ?.?'*  ""■  ^''^' 
Weaver,  38  App.  Div.  (N.  Y.)  628.  ^^^%.^\,t \^^]:k  fTUn   f^"" 

3"  Ante,. §  778.  Arkansas:     Jones  v.  Jarman,  34 

345  For  a  valuable  note  on  this  Ark.  323;   Jones  v.  Arkansas  Me- 

subject,  see  3  Am.  St.  Rep.  806  et  chanical    &    Agricultural    Co.,    38 

seq.  Ark.  17. 

3*8  Ante,  §  375.  California:     Harmon  v.  Page,  62 
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liability  of  stockholders  is  very  generally  based  by  the  courts 
upon  the  ground  that  the  capital  stock  of  a  corporation  is  a 
trust  fund  for  the  benefit  of  creditors,  but  this  is  not  true  in 

Cal.   448;    Baines   v.   Babcock,   95  Bank    v.    Butchers'    &    Drovers' 

Cal.  581,  29  Am.  St.  Rep.  158.  Bank,  107  Mo.  133,  28  Am.  St.  Rep. 

Connecticut:     Ward  v.  Griswold-  405;    Guerney  v.   Moore,    131   Mo. 

ville  Mfg.  Co.,  16  Conn.  593;  Cran-  650;  Van  Cleve  v.  Berkey,  143  Mo. 

dall  v.  Lincoln,  52  Conn.  73,  52  Am.  109;  Haskell  v.  Sells,  14  Mo.  App. 

Rep.  560;  Fish  v.  Smith,  73  Conn.  91. 

377.  Nevada:      Thompson    v.    Reno 

Georgia:      Hightower  v.  Thorn-  Savings  Bank,  19  Nev.  103,  3  Am. 

ton,  8  Ga.  486,  52  Am.  Dec.  412;  St.  Rep.  797;  Id.,  19  Nev.  242,  3  Am. 

Stinson  v.  Williams,   35   Ga.   170;  St.  Rep.  883. 

Reid  V.  Eatonton  Mfg.  Co.,  40  Ga.  New  Jersey:    National  Trust  Co. 

98,    2    Am.    Rep.    563;    Dalton    &  v.  Miller,  33  N.  J.  Eg.  155;  Wether- 

Morganton  R.  Co.  v.  McDaniel,  56  bee  v.  Baker,  35  N.  J.  Eg.  501;  See 

Ga.  191.  V.  Heppenheimer,  55  N.  J.  Eq.  240. 

Illinois:     Clapp  v.  Peterson,  104  New  York:    Briggs  v.  Penniman, 

111.  26;  Fehr  v.  Gasch,  44  N.  E.  724;  8  Cow.  387;  Mann  v.  Pentz,  3  N.  Y. 

Coleman  v.  Howe,  154  111.  458,  45  415;   Gillet  v.  Moody,  5  Barb.  185, 

Am.  St.  Rep.  133 ;  Singer  v.  Hutch-  3  N.  Y.  479 ;   Dayton  v.  Borst,  31 

inson,  183  111.  606,  75  Am.  St.  Rep.  N.  Y.  435;  Bartlett  v.  Drew,  57  N. 

133.  Y.  587;    Hastings  v.  Drew,  76  N. 

Indiana:     Coffin  v.  Ransdell,  110  Y.  9. 

Ind.  417;  Bent  v.  Underdown,  156  Ohio:     Gilmore's  Ex'rs  v.  Bank 

Ind.  516.  of  Cincinnati,  8  Ohio,  62;  Henry  v. 

Iowa:     Osgood  v.  King,  42  Iowa,  Vermillion  &   Ashland  R.   Co.,  17 

478;    Jackson   v.   Traer,   64   Iowa,  Ohio,  187. 

469,  52  Am.  Rep.  449;  Wishard  v.  Pennsylvania:    Bank  of  Virginia 

Hansen,  99  Iowa,  307,  61  Am.  St.  v.  Adams,   1  Pars.   Sel.  Cas.  534; 

Rep.  238.  Germantown  Passenger  Ry.  Co.  v. 

Kentucky:     Haldeman    v.    Ains-  Fitler,  60  Pa.  St.  124,  100  Am.  Dec. 

lie,  82  Ky.  395.  546;  Bunn's  Appeal,  105  Pa.  St.  49, 

Louisiana:      Robertson    v.    Con-  51  Am.  Rep.  166;  Burt  v.  Real  Es- 

rey,   5   La.  Ann.   297;    Belknap  v.  tate  Exchange,  175  Pa.  St.  619,  52 

Adams,  49  La.  Ann.  1350.  Am.    St.    Rep.    858;     Johnston    v. 

Maine:     Libby  v.  Tobey,  82  Me.  Markle  Paper  Co.,  153  Pa.  St.  189. 

i  397;  Barron  v.  Paine,  83  Me.  312;  South  Carolina:     Haslett's  Ex'rs 

I  Barron  v.  Burrill,  86  Me.  66.  v.  Wotherspoon,  1  Strob.  Eq.  209; 

I      Maryland:     Hager  v.  Cleveland,  Efird  v.   Piedmont  Land   Improve- 

36   Md.   476;    Morrison  v.   Dorsey,  ment  &   Investment  Co.,   55   S.  C. 

48  Md.  468;  Musgrave  v.  Morrison,  78. 

54  Md.  161;   Rider  v.  Morrison,  54  Tennessee:      Ohio   Life   Ins.    & 

Md.   429;    Crawford  v.  Rohrer,   59  Trust    Co.    v.    Merchants'    Ins.    & 

Md.  599;  Brant  v.  Ehlen,  59  Md.  1.  Trust  Co.,   11   Humph.   1,   53  Am. 

Michigan:      Peninsular    Savings  Dec.  742;  Kelley  Bros.  v.  Fletcher, 

Bank   of    Detroit   v.    Black    Flag  94  Tenn.  1. 

Stove   Polish   Co.,   105   Mich.   535.  Vermont:     Bassett  v.  St.  Albans 

Minnesota:     Farnsworth  v.  Rob-  Hotel  Co.,  47  Vt.  313. 

bins,  36  Minn.  369;  Wallace  v.  Car-  Washington:     Burch  v.   Taylor, 

penter  Electric  Heating  Mfg.  Co.,  1  Wash.  St.  245. 

70  Minn.  321,  68  Am.  St.  Rep.  530.  Wisconsin:     Adler  v.  Milwaukee 

Mississippi:     Payne   v.    Billiard,  Patent  Brick  Mfg.  Co.,  13  Wis.  57; 

23  Miss,  88.  55  Am.  Dec.  74.  Coleman  v.  White,  14  Wis.  700,  80 

Missouri:      Washington  Savings  Am..  Dec.  797. 
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any  proper  sense.^*®  Nor  is  it  at  all  necessary  to  base  the  lia- 
bility on  this  ground.  Unpaid  subscriptions,  when  there  is  a 
liability  as  between  the  stockholders  and  the  corporation,  are 
like  any  other  assets  of  the  corporation  when  it  becomes  in- 
solvent, and  may  be  collected,  like  any  other  assets,  through  the 
interposition  of  a  court  of  equity,  for  the  purpose  of  paying  its 
debts ;  and  if  the  corporation  has  secretly  agreed  not  to  require 
payment,  or  if  it  has  released  the  subscribers  without  considera- 
tion, the  agreement  or  release  may  be  held  void  as  against  cred- 
itors on  the  ground  of  fraud.^^" 

Dissolution  of  a  corporation  by  expiration  of  its  charter,  judg- 
ment of  forfeiture,  or  otherwise,  does  not  extinguish  the  lia- 
bility of  stockholders  for  a  balance  due  on  their  stock  when  its 
payment  is  necessary  in  order  to  satisfy  the  debts  of  the  cor- 
poration. jSTo  action  at  law  can  be  maintained  by  the  corpora- 
tion, but  creditors  may  sue  in  equity  to  compel  the  stockholders 
to  pay  up  in  full,  if  it  is  necessary  for  the  payment  of  their 
claims.*^* 

§  793.    Liability  on  account  of  watered  or  fictitiously  paid  up 
stock. 

The  liability  of  stockholders  to  or  for  the  benefit  of  creditors 
when  a  corporation  has  issued  watered  or  fictitiously  paid  up 
stock  has  been  considered  at  length  in  a  former  chapter.^^^  As 
we  have  there  seen,  the  following  principles  are  established  by 
the  overwhelming  weight  of  authority : 

Any  agreement  between  a  corporation  and  its  stockholders, 
under  which  its  capital  stock  is  issued  and  held  out  to  the  public 
as  full  paid,  when  it  is  not  paid  for  at  all,  or  is  paid  for  in 
part  only,  either  in  money,  or  in  property,  labor,  or  services, 
while  it  may  be  binding,  in  the  absence  of  special  charter,  stat- 

349  Ante,  §§  767,  768.  sbi  Hightower  v.  Thornton,  8  Ga. 

486,  52   Am.   Dec.   412;    Tarbell  v. 

351)  See  Hospes  v.  Northwestern  Page,  24  III.  46;  Germantown  Pas- 

Mfg.  &  Car  Co.,  48  Minn.  174,  31  senger  Ry.   Co.  v.   Fitler,   60   Pa. 

Am.  St.  Rep.  637,  2  Keener's  Cas.  St.  124,  100  Am.  Dec.  546.    And  see 

1890,   1   Cum.    Cas.    885;    ante,    §  ante,  §§  326,  328,  783. 

401(a).  352  Ante,  §  401. 
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utory,  or  constitutional  provisions,  as  between  the  corporation 
and  the  stockholders,  is  a  fraud  upon  and  invalid  as  against 
persons  vrho  subsequently  deal  with  the  corporation  and  become 
creditors  on  the  faith  of  its  capital  stock  being  full  paid;  and 
the  agreement  will  be  set  aside  or  disregarded  in  equity,  or, 
by  statute  in  some  jurisdictions,  even  at  law,^^*  and  full  pay- 
ment for  the  stock  enforced,  at  the  instance  of  such  creditors, 
or  of  a  receiver  or  other  person  representing  them,  if  such  pay- 
ment is  necessary  for  the  satisfaction  of  their  claims.^^*  This 
principle  applies  whether  stock  is  issued  for  cash  at  a  dis- 
count,^®® or  as  a  gratuity,*®*  or  for  property,  labor,  or  services 
taken  at  an  intentional  overvaluation.*^^  Sometimes  the  lia- 
bility is  determined  by  express  charter,  statutory,  or  constitu- 
tional provisions.*®^ 

In  most  jurisdictions,  except  where  a  contrary  rule  is  pre- 
scribed by  a  charter,  statutory,  or  constitutional  provision, 
when  stock  is  issued  for  property,  labor,  or  services  at  an  over- 
valuation known  to  be  excessive,  the  transaction  is  fraudulent 
and  invalid  as  against  subsequent  bona  fide  creditors,  and  they 
may  insist  upon  payment  of  the  difference  between  the  par  value 
of  the  stock  and  the  actual  value  of  the  property,  labor,  or  serv- 
ices ;  but  it  is  otherwise  if  the  valuation  was  made  in  good  faith, 
and  the  overvaluation  was  due  to  mistake  or  error  of  judg- 
ment,.*®® 

Unless  a  different  rule  is  prescribed  by  special  charter,  statu- 
tory, or  constitutional  provision,  a  transaction  by  which  a  cor- 
poration issues  stock  for  less  than  its  par  value  in  money,  or  in 
property,  labor,  or  services,  or  as  a  gratuity,  or  for  property, 
labor,  or  services  taken  at  an  overvaluation,  is  not  a  fraud  upon, 
and  cannot  be  impeached  by,  persons  who  were  creditors  at  the 
time  of  the  transaction,  nor  by  subsequent  creditors  who  par- 
ses As  to  the  remedy,  see  post,       sBsAnte,  §  401(b),  p.  1250. 

§  798.  856  Ante,  §  401(c),  p.  1250. 

354  See  ante,  §  401,  and  the  sec-  „..  ._,„   „  Amr^^    „   ioro 

tions  preceding,  where  this  ques-  ^"  fnte,  §  401(d),  p   1252. 

tion   is   fully   discussed,   and   the  sssAnte,  §  391,  p.  1204. 

cases  collected.  350  Ante,  §  392,  p.  1213. 
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ticipated  in  or  have  consented  to  the  transaction,  or  who  became 
creditors  with  knowledge  of  the  transaction,  or  who  have  waived 
their  right  to  complain  hy  a  special  contract.^®" 

§  794.    Defenses  available  to  stockholders. 

(a)  In  general.^In  the  absence  of  fraud  or  elements  of  es- 
toppel, creditors  can  compel  an  alleged  stockholder  to  pay  on 
the  ground  of  a  subscription  to  stock  only  when  there  is  a  com- 
plete and  binding  contract  of  subscription,  so  that  payment 
might  be  enforced  in  an  action  by  the  corporation  itself.  When 
a  person,  therefore,  is  sued  by  or  for  the  benefit  of  creditors 
upon  an  alleged  subscription  for  stock,  he  may  set  up  any  de- 
fense which  he  could  have  successfully  set  up  in  an  action  by 
the  corporation,^®^  unless  he  is  for  some  reason  estopped  as 
against  creditors,  as  will  be  explained  in  a  subsequent  section,^*^ 
or  unless  to  allow  the  defense  would  operate  as  a  fraud  upon 
creditors.^®®  Thus,  in  the  absence  of  fraud  or  elements  of  es- 
toppel, a  subscriber  is  not  liable  to  or  for  the  benefit  of  creditors 
if  his  subscription  was  not  accepted  by  the  corporation,  or  if  he 
withdrew  before  its  acceptance,  so  that  no  contract  was  made  f^* 
or  if  a  different  corporation  from  that  contemplated  by  the  sub- 
scription was  formed  f^^  or  if  the  subscriber  was  an  infant,  and 
has  repudiated  his  subscription  before  any  affirmance  on  attain- 
ing his  majority;^®*  or  if  the  subscription  was  by  another  as 
agent  without  authority,  and  has  not  been  ratified  f^''  or  if,  for 
any  other  reason,  no  binding  contract  has  been  made.*** 

300  Ante,  §  401(j),  p.  1263,  544;  Carr  v.  Bartlett,  72  Me.  120; 

seiBbbetts'  Case,  5  Ch.App.  302;  Cozart  v.  Herndon,  114  N.  C.  252; 

White  V.  Kahn,  103  Ala.  308;  Dor-  Gilman  v.  Gross,  97  Wis.  224;  Wal- 

ris  V.  Sweeney,  60  N.  Y.  463 ;  Glenn  lace  v.  Townsend,  43  Ohio  St.  537, 

V.   Garth,   133    N.   Y.    18;    Carr   v.  54    Am.    Rep.    829.     See    ante,    §§ 

Bartlett,    72    Me.    120;    Savage    v.  439,  451. 

Bartlett,  78  Md.  561 ;  Fear  v.  Bart-  sos  Dorris  v.  Sweeney,  60  N.  Y. 

lett,  81  Md.  435;  Gilman  v.  Gross,  463.    See  ante,  §  439(d). 

97  Wis.  224;  and  other  cases  more  As  to  estoppel  in  such  a  case, 

specifically  cited  in  the  notes  fol-  see  post,  §  795. 

lowing.  366  Bbbetts'  Case,  5  Ch.  App.  302 ; 

862  Post,   §   795.  Lumsden's   Case,   4   Ch.   App.   31; 

363  See  infra,  this   section,    (c),  post,  §  797(b).    See  ante,  §  448(b). 

(f).  367  Pirn's  Case,  3  De  Gex  &  S.  11; 

•6*  Cook  v.  Chittenden,  25  Fed.  Drover  v.  Evans,  59  Ind.  454;  Mc- 


2434  PRIVATE  CORPORATIONS.  §  794c 

Issue  of  a  certificate  of  stock  is  not  necessary  to  render  one 
liable  as  a  subscriber,  either  to  the  corporation,  or  to  or  for  the 
benefit  of  creditors.^®* 

(b)  Subscriptions  upon  condition  precedent. — If  a  subscription 
was  upon  a  valid  condition  precedent,  express  or  implied,  the 
subscriber  is  not  liable,  even  to  or  for  the  benefit  of  creditors, 
if  the  condition  has  not  been  performed,  unless  performance 
has  been  waived,  or  he  is  estopped  to  set  up  the  condition  and  its 
nonperformance.*''*'  This  is  true  of  a  condition,  express  or 
implied,  that  the  entire  capital  stock  of  the  corporation,  or  a 
certain  percentage  thereof,  should  be  subscribed.*''^  But  the 
fact  that  the  entire  capital  stock  or  required  percentage  thereof 
was  not  subscribed,  or  that  any  other  express  or  implied  condi- 
tion precedent  was  not  performed,  is  no  defense  if  the  condition 
was  waived,  or  if  the  stockholder  is  estopped.*^  ^ 

(c)  Subscriptions  upon  special  terms. — If  a  subscription  is  not 
upon  a  condition  precedent,  but  upon  special  terms,  or  "condi- 
tions subsequent,"  as  they  are  sometimes  called,*''*  nonperform- 
ance of  the  special  terms,  even  assuming  them  to  be  valid,*'^* 
constitutes  no  defense  against  the  right  of  creditors  to  compel 

Clelland  v.  Whiteley,  11  Biss.  (U.  But  subscriptions  which  are  ab- 

S.)  444,  15  Fed.  322.    See  ante,  §  solute  and  unconditional  on  their 

449.  face  cannot  be  qualified  or  limited 

368  Glenn  v.  Garth,  133  N.  Y.  18;  by  proof  of  a  general  understand- 

White  V.  Kahn,  103  Ala.  308;  Gil-  ing    among   the    subscribers    that 

man  v.   Gross,   97  Wis.   224.     See  they  were  not  to  be  collected  un- 

ante,  §  439.  less  ■  a    given    amount    of    stock 

360  Ante,  §  378(b);  post,  §  816(b).  should  be  subscribed.    Hlckllng  v. 

370  Temple  v.  Lemon,  112  111.  51;  Wilson,  104  111.  54. 

Brown  v.  Dibble's  Estate,  65  Mich.  372  Lane   v.   Bralnerd,   30   Conn. 

520;   Hall  v.  Sims, '106  Ala.  561;  565 ;    Slipher  v.   Barhart,   83  Ind. 

Porter  v.  Raymond,  53  N.  H.  519;  173;   Hutchins  v.  Smith,  46  Barb. 

Johnson   v.    Schar,    9    S.    D.    536;  (n.  y.)   235;   Hager  v.  Cleveland, 

Trott  V.  Sarchett,  10  Ohio  St.  241.  35   Md.   476;    Musgrave   v.   Morrl- 

And  see  ante,  §  455  et  seq.  son,  54  Md.  161;  Walter  A.  Wood 

371  Winters  v.  Armstrong,  37  Harvester  Co.  v.  Jefferson,  71 
Fed.    508;    Temple  v.   Lemon,   112  Minn.  367.     See  ante,  §§  463,  507. 

^}-  .T^V.n°''*fl  ""■    ^^y™°^"^'    ^l       As  to  the  estoppel  of  subscrib- 
N.   H.    519;    Johnson   v.   Schar,   9  .    5  ^S? 

S.  D.  536;  Haskell  v.  Worthlngton,  ^'^^^  ^f®  f°f-  ^  J^j"    ,.       .    ,     ,„ 

94  Mo.  560;    Hale  v.   Sanborn,  16  "j  As  to  the  distinction  between 

Neb.  1;  Bray  v.  Farwell,  81  N.  Y.  conditions    precedent   and    special 

600;  Blrge  v.  Browning,  11  Wash,  terms,  see  ante,  §§  457,  46b. 

249.    And  see  ante,  §  503  et  seq.  374  See  ante,  §  465  et  seq. 
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payment  of  the  subscription.^^^  Of  course,  if  a  subscription, 
by  its  terms,  is  payable  in  a  particular  way  or  in  a  particular 
medium  only,  and  the  terms  are  valid  as  against  creditors,  they 
can  enforce  it  only  according  to  its  terms.^^^  In  the  absence  of 
constitutional  or  statutory  restrictions,  a  corporation  may  accept  [ 
subscriptions  for  stock  under  a  special  agreement  by  which  they 
are  to  be  paid  in  property,  labor,  or  services,  provided  the 
agreement  is  free  from  fraud,  and  the  property,  labor,  or  serv- 
ices are  a  fair  equivalent  for  the  stock,  and  provided  it  is  within 
the  general  powers  of  the  corporation  to  contract  therefor;*^* 
and  when  the  property  is  received  by  the  corporation,  or  the 
labor  or  services  performed,  the  liability  of  the  subscriber  is 
extinguished,  even  as  against  creditors.^^® 

Where  the  special  terms  upon  which  subscriptions  are  ac- 
cepted are  in  violation  of  charter,  statutory,  or  constitutional 
provisions,  they  are  void,  and  creditors  may  enforce  the  sub- 
scriptions without  regard  to  them.^®"  Special  terms  of  a  sub- 
scription may  also  constitute  a  fraud  upon  creditors  of  the  cor- 
poration, and  be  void  as  against  them  on  that  ground.  This  is 
true,  for  example,  at  least  as  against  subsequent  creditors  who 
deal  with  the  corporation  on  the  faith  of  its  subscribed  capital 
stock,  of  special  agreements  by  which  subscriptions  are  to  be 
paid  in  part  only,  or  by  which  subscribers  are  to  be  released  in 
whole  or  in  part,  or  by  which  the  whole  or  any  part  of  the  sub- 
scription is  to  be  directly  or  indirectly  returned  to  them,  etc.*^^ 

375  Lane  v.  Brainerd,  30  Conn.  Glllin  v.  Sawyer,  93  Me.  151;  Troup 
565;  Paducah  &  Memphis  R.  Co.  v.  Horbach,  53  Neb.  795;  Van  Cott 
V.  Parks,  86  Tenn.  554.  And  see  v.  Van  Brunt,  82  N.  Y.  535,  2  Keen- 
ante,  §  466.  er's  Gas.  954;  Powers  v.  Knapp,  85 

376  See  the  cases  in  the  notes  Hun,  38,  158  N.  Y.  733 ;  Shannon 
following.  V.    Stevenson,    173    Pa.    St.    419 

378  Ante,  §  384.  Jones  v.  Whitworth,  94  Tenn.  602 

378  Spargo's  Case,  8  Ch.  App.  407,  Woolfolk  v.  January,  131  Mo.  620 

2  Smith's  Cas.  841;    In  re  Wragg  Turner   v.   Bailey,    12   Wash.    634. 

[1897]  1  Ch.  796;  Camden  v.  Stuart,  And  see  ante,  §§  384,  392. 

144  U.  S.  104;  Kellerman  v.  Maier,  sso  Noble  v.  Callender,   20  Ohio 

116  Cal.  416;  Higgms  v.  Lansingh  g^.    ^gg    ^^^^^  ^   f.^^^^     20  Conn. 

154  111.  301;  Coleman  v.  Howe,  154  ^„„      „           ^      »  467 fb> 

111.  458,  45  Am.  St.  Rep.  133;  Cof-  "S"     ^^®  ^'^*^'  ^  ^^^^^>- 

fin    V.    Ransdell,    110     Ind.    417;  asi  Upton  v.  Tribilcock,  91  U.  S. 

Bruner  v.   Brown,    139    Ind.    600;  45,  1  Cum.  Cas.  824;   Webster  v. 
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A  provision  in  a  contract  of  subscription  that  it  shall  be  pay- 
able only  on  the  call  of  the  directors,  while  valid  as  between 
the  stockholders  and  the  corporation,  cannot  prevent  enforce- 
ment of  the  subscription  to  pay  the  debts  of  the  corporation.*®^ 

(d)  Fraud  in  procuring  subscriptions.— This  question  has  been 
considered  at  length  in  a  former  chapter.*®*  As  was  there 
stated,  if  a  subscription  was  induced  by  fraud,  and  has  been 
rescinded  before  the  insolvency  of  the  corporation,  it  cannot 
be  enforced  even  by  or  for  the  benefit  of  creditors.***  And  ac- 
cording to  the  better  opinion,  a  subscription  may  be  rescinded 
for  fraud,  even  after  the  insolvency  of  the  corporation,  if  the 
fraud  was  not  discovered  before  insolvency,  and  if  the  sub- 
scriber has  not  been  guilty  of  laches.**®  Fraud  is  no  defense, 
however,  if  the  subscriber  has  been  guilty  of  laches,  either  in 
discovery  of  the  fraud  or  in  rescinding  after  its  discovery.*** 

(e)  Mistake  of  fact,  when  it  has  any  effect  at  all,  renders  a 
contract  of  subscription,  as  it  renders  other  contracts,  abso- 
lutely void,  both  as  against  the  corporation  and  as  against  cred- 
itors, but  it  is  seldom  that  mistake  of  fact  will  affect  the  valid- 
ity of  such  a  contract.**^     Mistake  due  to  ignorance  of  the  law, 

Upton,  91  U.  S.  65;  Burke  v.  313;  Robinson  v.  Dickey,  14  Tex. 
Smith,  16  Wall.  (U.  S.)  390;  Mann  Civ.  App.  70;  Beal  v.  Dillon,  5  Kan. 
V.  Cooke,  20  Conn.  178;  Northrop  App.  27;  Savage  v.  Bartlett,  78 
V.  Bushnell,  38  Conn.  498;  Wilson  Md.  561;  Fearv.  Bartlett,  81  Md. 
V.  Hundley,  96  Va.  96;  Martin  v.  435;  Newton  Nat.  Bank  v.  New- 
South  Salem  Land  Co.,  94  Va.  28;  begin,  20  C.  C.  A.  339,  74  Fed. 
Hickling   v.   Wilson,    104    111.    54;  135. 

Vance  &  Jones  Co.  v.  Bentley,  92  Contra,  Oakes  v.  Turquand,  L.  R. 

111.  App.   287;    Coleman  v.   Howe,  2  H.  L.  325;  Howard  v.  Glenn,  85 

154  111.  458,  45  Am.  St.  Rep.  133;  Ga.  238,  21  Am.  St.  Rep.  156;  How- 

Wetherbee  v.  Baker,  35  N.  J.  Eq.  ard  v.  Turner,  155  Pa.  St.  349,  35 

501;   Boney  v.  Williams,  55  N.  J.  Am.  St.  Rep.  883;  and  other  cases 

Eq.  691;  Nickerson  v.  English,  142  cited  ante,  §  473(g),  note  482. 

Mass   267.    See  ante,  §  467(c)  3,,  ^j^^^,^  ^  ^pton,  95  U.  S.  665; 

82Curry  V-  Woodward    53  Ala.  ^             ^  ^^^J    ^^5  p^  g^  349 

LA^^fl^sfflsLll^^^"'  35  Am.   St.  Rep.   883;   Hilliard  v. 

!lvli   t    IXt     78    Mfl    Allegheny  Geometrical  Wood  Carv- 

384  Savage   v.   Bartlett,    78    Md.    .       ^      ^^g  p      g^    ^    j^^^y^  ^ 

561;  Fear  v^  Bartlett,  81  Md.  435;    ^^       ^  ^  p      94  y^   28; 

Mrq??.''«Jtp'''?'47q''r.T^        '  a^Kl    other    cases    cited    ante,    I 

Mo.  313;  ante,  §  473(g).  47!)  fs^   notp  48>; 

386  Hall  V.  Old  Talargoch  Lead  *  aXf^' Tf„    *„*   k  aiRfni 
Mining  Co.,  3  Ch.  Div.  749;   Ram-       ^^^'  ^1^°'  P°^*'  §  *^6(*^- 
sey  V.  Thompson  Mfg.  Co.,  116  Mo.       ssrAnte,  §  447. 
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as  a  mistake  as  to  the  legal  effect  of  the  contract,  when  there  is 
no  mistake  of  fact,  is  no  defense.'®* 

(f)  Belease  or  discharge. — A  stockholder  may  defeat  an  ac- 
tion or  call  by  or  for  the  benefit  of  creditors  for  payment  of  his 
subscription  by  setting  up  a  valid  release  by  the  corporation,'*® 
or  a  discharge  by  operation  of  law, — as  by  transfer  of  his 
shares,'®"  by  a  discharge  in  bankruptcy,'®^  by  a  material  altera- 
tion of  the  contract  of  subscription  without  his  consent,'®^  by 
nonperformance  of  conditions  precedent,'®'  by  a  material  altera- 
tion or  amendment  of  the  charter  of  the  corporation  without  his 
consent,'®*  or  by  a  consolidation  without  his  consent.'®® 

As  we  have  seen,  however,  a  corporation  cannot,  except  in 
pursuance  of  a  bona  fide  compromise,  release  a  stockholder  from 
liability  on  his  subscription,  as  against  existing  creditors,  by 
accepting  a  surrender  of  his  shares,  or  purchasing  them,  or  oth- 
erwise. As  against  them,  the  release  is  fraudulent  and  void, 
and  the  stockholder  remains  liable.'®*  This  does  not  apply 
where  a  subscriber  is  released  in  pursuance  of  a  bona  fide  com- 
promise.    Such  a  release  is  binding,  both  upon  the  corporation 

388  Upton  V.  Tribilcock,  91  U.  S.  392  Burrows  v.  Smith,  10  N.  Y. 
45,  1  Cum.  Cas.  824;  ante,  §  447,  550.  See  ante,  §  480,  and  cases 
note  110.  there  cited. 

389  Trevor  v.  Whitworth,  12  App.  393  gee  ante,  §  481,  and  supra, 
Cas.  409,   1  Keener's  Cas.   694,  2  this  section,   (b). 

Smith's  Cas.  977,  1  Cum.  Cas.  384;  394  Ante,  §§  482,  631,  where  this 

TcoTZr^^e^^IrTw^l  <l-stlon  is  considered. 

burn  Lumber  Co.,  97  Wis.  585;  and  ^'^  Ante,  §  484. 

other  cases  in  note  397,  infra.  396  Sawyer  v.  Hoag,  17  Wall.  (U. 

390  See  post,  I  797(d).  S.)    610,    2    Smith's    Cas.    812,    2 

391  Glenn  v.  Abell,  39  Fed.  10;  Keener's  Cas.  1873,  1  Cum.  Cas. 
Carey  v.  Mayer,  25  C.  C.  A.  239,  79  818;  Potts  v.  Wallace,  146  U.  S. 
Fed.  926.  689;    Payne   v.    Bullard,    23    Miss. 

But  it  has  been  held  that  there  88,   55  Am.   Dec.   74;    Harmon  v. 

is  no  discharge  if  the  subscription  Hunt,  116  N.  C.  678;  Slee  v.  Bloom, 

was  not  due  at  the  time  of  the  19  Johns.    (N.  Y.)    456;    Mann   v. 

discharge  in  bankruptcy,  because  Pentz,  2  Sandf.  Ch.  (N.  Y.)  257,  3 

no  call  had  been  made.     Sayre  v.  N.  Y.  415;  Gill  v.  Balis,  72  Mo.  424; 

Glenn,    87    Ala.    631;    Lehman    v.  Boney  v.  Williams,  55  N.  J.  Eq. 

Glenn,    87    Ala.    618;    Semple    v.  691;   Nichols  v.  Stevens,  123  Mo. 

Glenn,  91  Ala.  245,  24  Am.  St.  Rep.  96,   45  Am.   St.  Rep.   514;    Farns- 

894;  Glenn  v.  Howard,  65  Md.  40.  worth  v.  Robbins,  36  Minn.  369; 

Compare,  however,  Carey  v.  May-  Bouton  v.   Dement,   123   111.    142; 

er,  25  C.  C.  A.  239,  79  Fed.  926.  Hall  v.  Henderson,  126  Ala.  449, 

And  see  ante,  §  479.  And  see  ante,  §  476. 

Vol.  3.  P.  Cor.  46. 
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and  as  against  creditors.^®^  And  even  when  there  is  no  com- 
promise, but  simply  a  release,  it  has  been  held  that  subsequent 
creditors  cannot  complain,  for  there  is  no  fraud  as  against 
them.*®^ 

(g)  Forfeiture  or  sale  of  stock  by  corporation  for  nonpayment 
of  subscriptions. — The  effect  of  a  forfeiture  or  sale  of  shares  by 
a  corporation  for  nonpayment  of  calls  upon  the  right  of  credit- 
ors to  afterwards  hold  the  subscriber  liable  for  the  balance  due 
on  his  subscription  has  been  considered  in  treating  of  subscrip- 
tions to  stock.^®* 

(h)  Unauthorized  increase  of  stock. — When  a  corporation  un- 
dertakes to  increase  its  capital  stock  without  legislative  author- 
ity, or,  although  under  legislative  authority,  without  comply- 
ing with  the  mandatory  requirements  of  the  statute,  the  increase 
is  void,*""  and. subscribers  for  the  additional  stock  are  not  liable 
on  their  subscriptions,  even  to  or  for  the  benefit  of  creditors,*"^ 
unless  they  are  estopped  to  set  up  the  illegality  of  the  in- 
crease.**^ 

{i)  Illegality  or  irregularities  in  organization  of  corporation. — 
The  principles  determining  the  right  of  a  stockholder  to  set  up 
illegality  or  irregularities  in  the  organization  of  the  corpora- 
tion for  the  purpose  of  defeating  an  action  on  his  subscription 
have  been  fully  considered  in  former  sections.*"'     If  a  person 

397  Trevor  v.  Whitworth,  12  App.       ^oi  Mackley's    Case,   1  Ch.  Div. 

Gas.   409,   1   Keener's   Gas.   694,   2  247;    Scovill  v.  Thayer,  105  IT.  S. 

Smith's  Cas.  977,  1  Cum.  Cas.  384;  143,  2  Keener's  Cas.  897;  Winters 

New   Albany   v.    Burke,    11   Wall.  v.  Armstrong,  37  Fed.  508;   Clark 

(U.  S.)  96;  New  Haven  Trust  Co.  v.  Turner,  73  Ga.  1;  Page  v.  Aus- 

v.  Gafeney,  73  Conn.  480;   Morgan  tin,  10  Can.  Sup.   Ct.  132;   Kamp- 

V.  Lewis,  46  Ohio  St.  1,  2  Keener's  man  v.  Tarver,  87  Tex.  491;  Cart- 

Cas.  697;  Whitaker  v.  Grummond,  wright  v.  Dickinson,  88  Tenn.  476, 

68  Mich.  249 ;  Gelpcke  v.  Blake,  19  17  Am.   St.   Rep.  910 ;    Lathrop  v. 

Iowa,  263.    And  see  ante,  §  476.  Kneeland,   46   Barb.    (N.   Y.)    432; 

SOS  Shoemaker  V.  Washburn  Lum-  Burrows  v.   Smith,  10  N.  Y.  550; 

ber  Co.,  97  Wis.   585;    Erskine  v.  Ross-Meehan  Brake  Shoe  Foundry 

Peck,  13  Mo.  App.  280,  83  Mo.  465;  Co.  v.  Southern  Malleable  Iron  Co., 

Johnson  v.  Lullman,  15  Mo.  App.  72    Fed.     957.    And     see    ante,    § 

55,  88  Mo.   567.     And  see  Gade  v.  407(g)-(i). 
Forest^  Glen  Brick  &  Tile  Co.,  165       ,„,  g^^  ^^^^^  g  ^95 

sooAnte,  §  494.     And  see  post,  §       "sAnte,  §§  462(e),  504,  509,  515. 
816(f).  And  see  ante,  §§  80  et  seq,  83  et 

400  Ante,  §  407.  seq. 
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subscribes  for  stock  in  a  corporation  prior  to  its  formation,  the 
subscription  is  upon  the  implied  condition  that  the  corporation 
shall  be  legally  created,  and  a  de  jure  incorporation  must  be 
shown  before  he  can  be  held  liable  on  his  subscription,  either  to 
the  corporation,  or  to  or  for  the  benefit  of  creditors,  unless  for 
some  reason  he  is  estopped  to  deny  the  existence  of  the  corpora- 
tion.*"* In  the  case  of  subscriptions  after  the  formation  of  an 
alleged  corporation,  however,  it  is  only  necessary  to  show  a 
de  facto  corporate  existence.*"^ 

As  will  be  shown  in  the  following  section,  stockholders  may 
be  estopped  to  deny  the  existence  of  the  corporation  as  against 
creditors,  whether  the  subscriptions  for  which  it  is  sought  to 
hold  them  liable  were  made  before  or  after  its  formation.***® 

§  795.    Estoppel  of  stockholders  and  others  as  against  creditors. 

Subscribers  for  stock  in  a  corporation  may  be  estopped  to  set 
up  particular  defenses  as  against  creditors,  for  the  purpose  of 
escaping  liability  on  their  subscriptions,  and  persons,  by  act- 
ing as  stockholders,  may  be  estopped  to  deny  that  they  sub- 
scribed for  stock. 

(a)  Fact  or  validity  of  subscription. — ^After  a  corporation  has 
contracted  debts  and  become  insolvent,  persons  who  have  held 
shares  of  stock  therein,  particularly  when  they  have  acted  as 
stockholders  or  ofiicers,  cannot  escape  liability  to  or  for  the  ben- 
efit of  creditors  by  setting  up  the  defense  that  they  never  sub- 
scribed for  the  stock  at  all,  or,  if  they  did,  that  their  subscrip- 
tions were  informal  or  otherwise  invalid.*"''    They  are  estopped 

404Dorris  v.  Sweeney,  60  N.  Y.  565;  Canfleld  v.  Gregory,  66  Conn. 

463;   Coppage  v.  Hutton,  124  Ind.  9;   Barron  v.  Burrill,   86  Me.  66; 

401.     And  see  ante,  §  462(e).  Thompson  v.  Reno  Savings  Bank, 

«5Ante,  §  462(e).  19  Nev.  103,  3  Am.  St.  Rep.  797; 

ioi  See  post,  §  795.    _  Musgrave  v.  Morrison,  54  Md.  161; 

*07  Upton  v.  Tribilcock,  91  V.  S.  Boggs  v.  Olcott,  40  111.  303 ;    Cor- 

45,    1    Cum.    Cas.    824;    Chubb    v.  with  v.  Culver,  69  III.  502;  Jewell 

Upton,   95   U.   S.   665;    Sanger   v.  v.  Rock  River  Paper  Co.,  101  111. 

Upton,    91   U.    S.    56;    Erskine    v.  57;  Hlckling  v.  Wilson,  104  111.  54; 

Loewenstein,  11  Mo.  App.  595,  82  Anderson  v.  Scott  (N.  H.)  49  Atl. 

Mo,  301;   Shickle  v.  Watts,  94  Mo.  568;    Clarke   v.    Thomas,   34   Ohio 

410;  Griswold  v.  Seligman,  72  Mo.  St.  46;   Belknap  v.  Adams,  49  La. 

110;    Lane   v.   Brainerd,   30   Conn.  Ann.  1350;  Blien  v.  Rand,  77  Minn. 
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as  against  creditors  to  set  up  the  defense  that  they  were  not 
eligible  to  membership  because  the  articles  of  association  lim- 
ited the  membership  to  persons  of  a  particular  nationality,*"* 
or  that  their  subscriptions  were  not  in  writing,  as  required  by 
the  charter  or  statute,*"^  or  that  the  corporation  was  formed 
for  a  diiierent  purpose  or  for  a  longer  period  than  was  contem- 
plated by  their  subscription.*^" 

There  is  no  such  estoppel,  however,  against  a  person  to  whom 
stock  has  been  transferred,  or  who  has  been  entered  as  a  stock- 
holder on  the  books  of  the  corporation,  without  his  consent  or 
knowledge,  and  who  has  not  accepted  the  stock  nor  acted  as  a 
stockholder.*^^ 

(b)  Release  or  discharge.— A  stockholder  is  estopped  as 
against  creditors  to  set  up  a  release  or  discharge  from  liability 
on  his  subscription,  either  by  the  corporation  or  by  operation 
of  law,  where,  with  full  knowledge  of  the  facts,  he  has  expressly 
waived  the  discharge,  or  has  continued  to  act  as  a  stockholder.*^^ 

(c)  Fraud. — After  a  corporation  has  beconxe  insolvent,  and  it 
is  necessary  to  enforce  unpaid  subscriptions  for  the  benefit  of 
creditors,  a  subscriber  cannot  escape  liability  on  the  ground 
that  his  subscription  was  induced  by  fraud,  if  he  has  been 
guilty  of  laches  in  not  discovering  the  fraud,  or  in  rescinding 
after  its  discovery,  even  though  he  might  be  entitled  to  rescind 
as  against  the  corporation.*^^ 

(d)  Conditions  precedent. — Persons  who  have  acted  as  stock- 
holders, or  participated  in  holding  out  the  corporation  as  duly 

"  organized,  and  allowing  it  to  do  business  and  contract  debts,  are 

110;   Nulton  v.  Clayton,  54  Iowa,  brier      Industrial     Exposition     v. 

425,  37  Am.  Rep.  213 ;  Calumet  Pa-  Squires,  40  W.  Va.  307,  52  Am.  St. 

per  Co.  V.  Stotts  Investment  Co.,  Rep.  884. 

96  Iowa,  147,  59  Am.  St.  Rep.  362;  *"  Lathrop  v.  Kneeland,  46  Barb. 

Tulare  Savings  Bank  v.  Talbot,  131  (N.  Y.)  432;  Gleen  v.  Garth,  133  N. 

Cal.  45.    And- see  many  other  cases  Y.  18. 

cited  ante,  §  515,  p.  1571;  post,  §  "2  Canfield  v.  Gregory,  66  Conn. 

818.  9;    Gibbons  v.  Ellis,  83  Wis.  434; 

*o8  Blien  v.  Rand,  77  Minn.  110.  Nickum  v.  Burckhardt,  30  Or.  464, 

409  Perkiomen  Brick  Co.  v.  Dyer,  60    Am.    St.    Rep.    822.    And    see 
187  Pa.  St.  470.  ante,  §  515,  p.  1573. 

410  Wickum  V.  Burckhardt,  30  Or.  413  See  ante,   §   793  (d);    post;   § 
464,  60  Am.  St.  Rep.  822;   Green-  818. 
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estopped,  as  against  creditors,  to  set  up  as  a  defense,  for  the 
purpose  of  escaping  liability  on  their  stock,  that  the  required 
amount  of  stock  was  not  subscribed,  so  as  to  entitle  the  corpo- 
ration to  commence  business,  or  render  them  liable  on  their  sub- 
scriptions, or  that  any  other  conditions  precedent  to  the  right 
to  do  business,  or  to  liability  on  subscriptions,  were  not  per- 
formed.*^* 

They  are  estopped  to  set  up  as  a  defense  that  they  failed  to 
pay  a  certain  percentage  of  their  subscription  at  the  time  of 
subscribing,  or  before  contracting  debts,  etc.,  as  required  by  the 
charter  or  general  law.*^^ 

(e)  Unauthorized  or  irregular  increase  of  stock. — When  a  cor- 
poration undertakes  to  increase  its  capital  stock  without  any 
legislative  authority  at  all,  notice  of  its  want  of  power  is  im- 
putable to  all  persons  who  deal  with  it,  as  they  are  chargeable 
with  knowledge  of  the  law,  and  they  cannot  contend,  as  cred- 
itors of  the  corporation,  that  holders  of  the  unauthorized  stock 
are  estopped  to  deny  its  validity  for  the  purpose  of  escaping 
liability  on  their  subscriptions  therefor.*^®  But  this  does  not 
apply  when  a  corporation  is  authorized  to  increase  its  capital 
stock  -under  certain  circumstances,  and  exceeds  its  powers,  or 
where  there  are  mere  irregularities  or  informalities  in  voting 
or  making  the  increase.  In  such  a  case,  subscribers  for  or  pur- 
chasers of  the  new  stock  are  estopped  to  deny  the  validity  of  the 
increase  as  against  persons  who  may  become  creditors  of  the 
corporation  in  reliance  upon  the  validity  thereof.*^ '^  There  is 
no  such  estoppel,  however,  as  against  creditors  who  are  in  no 

*i4Lane   v.   Bralnerd,   30   Conn.  v.  Dixon,  24  Ga.  273.    See  ante,  § 

565;   Hutchins  v.  Smith,  46  Barb.  510. 

(N.  Y.)  235;  Lee  v.  Imbrie,  13  Or.  4ie  Scovill  v.  Thayer,   105  U.  S. 

510;    Walter  A.   Wood   Harvester  143,  2  Keener's  Cas.  897,  2  Smith's 

Co.  V.   Jefferson,   71    Minn.    367;  Cas.  818;  Kampman  v.  Tarver,  87 

Hager  v.   Cleveland,   36   Md.   476;  Tex.  491;   Clark  v.  Turner,  73  Ga. 

Garling  v.  Baechtel,  41  Md.   305;  1.    See  ante,   §  407(3). 

Morrison  v.  Dorsey,   48  Md.   468 ;  ^i^  in   re   Miller's   Dale   &   Ash- 

Musgrave  v.  Morrison,  54  Md.  161;  wood  Dale  Lime  Co.,.  31  Ch.  Div. 

Gibbons  v.  Ellis,  83  Wis.  434.     And  211;    Chubb    v.    Upton,    95    U.    S. 

see  ante,  §§  463,  507,  515.  665;    Pullman  v.  TJpton,   96  U.   S. 

415  Henry  v.  Vermillion  &  Ash-  328;    Handley  v.   Stutz,   139  TJ.   S. 

land  R.  Co.,  17  Ohio,  187;   Schley  417,  affirming  41  Fed.  531;  Peck  v. 


2443  PRIVATE  CORPORATIONS.  §  795f 

way  prejudiced,  or  who  became  such  with  notice, — as  in  the  case 
of  persons  who  became  creditors  before  the  increase,*^*  or  cred- 
itors who  were  also  managers  and  stockholders  of  the  corpora- 
tion, and  participated  in  the  increase.*^* 

(f)  Corporate  existence — ^Defects  in  organization,  etc. — Stock- 
holders may  also  be  estopped,  as  against  creditors,  as  well  as 
against  the  corporation  itself,  to  attack  the  existence  of  the  cor- 
poration by  setting  up  invalidity  of  the  act  under  which  it  was 
organized,  or  irregularities  or  defects  in  its  organization,  for 
the  purpose  of  escaping  liability  for  a  balance  due  on  their  sub- 
scriptions.*^" By  the  weight  of  authority,  one  who  subscribes 
for  or  purchases  stock  in  an  association  as  an  existing  corpora- 
tion thereby  admits  its  corporate  existence,  and  is  estopped  to 
deny  the  fact  for  the  purpose  of  escaping  liability  for  his 
etock.*^^  But  this  does  not  apply  to  a  person  who  subscribes 
for  stock  in  a  corporation  to  be  organized.  His  subscription  in 
such  a  case  is  conditional  upon  legal  incorporation,  and  he  will 
not  be  estopped  to  deny  that  the  corporation  has  been  legally 
organized,  unless  he  in  some  way  participates  in  the  defective 
organization,  or  in  holding  out  the  corporation  as  legally  organ- 
ized, and  allowing  it  to  do  business  and  contract  debts.*^^  A 
subscriber  for  stock,  whether  before  or  after  formation  of  the 
corporation,  is  estopped  to  deny  the  legality  of  its  organization 
or  its  corporate  existence,  as  against  creditors,  if  he  participated 

Elliott,  24  C.  C.  A.  425,  79  Fed.  Chubb  v.  Upton,  95  U.  S.  665; 
10;  Upton  V.  Jackson,  1  Flip.  413,  Upton  v.  Jackson,  1  Flip.  413,  Fed. 
Fed.  Cas.  No.  16,802;  Latimer  v.  Cas.  No.  16,802;  Upton  v.  Hans- 
Bard,  76  Fed.  536;  Veeder  v.  Mud-  brough,  3  Blss.  417,  Fed.  Cas.  No. 
gett,  95  N.  Y.  295;  Hoeft  v.  Kock,  16,801;  Hause  v.  Mannhelmer,  67 
123  Mich.  171;  Fithian  v.  Weiden-  Minn.  194;  Torras  v.  Raeburn,  108 
borner,  72  Minn.  331;  Palmer  v.  Ga.  345;  Ossipee  Hosiery  &  Wool- 
Bank  of  Zumibrota,  72  Minn.  266;  en  Mfg.  Co.  v.  Canney,  54  N.  H. 
Clark  V.  Turner,  73  Ga.  1.  Com-  295;  McCarthy  v.  Lavasche,  89  111. 
pare  Sayles  v.  Brown,  40  Fed.  8.  270,  31  Am.  Rep.  83;  Cardwell  v. 
See,  also,  ante,  §  407  (j).  Kelly,    95   Va.   570;    Beychaud  v. 

418  Palmer  v.  Bank  v.  Zumbrota,  Lane,  24  La.  Ann.  404.    See  ante, 

72  Minn.  266.  §§   84,  515;    post,   §   818. 

*i!!  Sayles  v.  Brown,  40  Fed.  8.  *22  Dorris  v.  Sweeney,  60  N.  Y. 

420  Ante,   §§  83   et  seq.,  462(e),  463;    Hause    v.    Mannheimer,    67 

515.  Minn.  194;  Torras  v.  Raebunn   108 

121  Casey  v.  Galli,  94  U.  S.  673;  Wash.  249.    See  ante,  §  515. 
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in  its  organization,  or  acquiesced  therein  with  knowledge  of  the 
facts,  or  if  he  has  recognized  it  as  being  legally  organized,  or  if 
he  has  acted  as  an  officer  or  stockholder,  or  otherwise  partic- 
ipated in  holding  it  o.ut  to  the  public  as  a  legally  constituted 
corporationj  and  thus  inducing  persons  to  deal  with  it  as  such.*^' 

i  796.    Extent  of  liability,  and  contribution  among  stockholders. 

Stockholders  are  liable  for  a  balance  due  on  their  stock  in  a 
suit  by  or  for  the  benefit  of  creditors  of  the  corporation  to  such 
extent  only  as  payment  may  be  necessary  for  satisfaction  of 
the  debts  of  the  corporation  ;*^*  but  they  are  liable  for  the  full 
amount  due  if  necessary  for  this  purpose.  The  liability  of  the 
stockholders  is  several  and  not  joint.  Each  is  liable  for  the  full 
amount  due  on  his  stock,  irrespective  of  the  liability  of  others, 
so  far  as  creditors  are  concerned,  although  he  may  be  entitled 
to  contribution  from  the  other  stockholders  if  he  is  compelled 
to  pay  more  than  his  proportion  as  between  the  stockholders.*^^ 
It  has  been  held,  therefore,  that  each  stockholder  is  liable  for 
the  full  amount  due  on  his  stock,  if  its  collection  is  necessary 
for  the  payment  of  debts  of  the  corporation,  notwithstanding  the 
fact  that  some  of  the  stockholders  are  insolvent,  and  nothing  at 

423  Lehman   v.   Warner,    61   Ala.  Ogilvie  v.  Knox  Ins.  Co.,  22  How. 

455;    McDonnell  v.  Alabama  Gold  (U.  S.)  380,  2  Keener's  Cas.  1868,  1 

Life    Ins.   Co.,    85   Ala.    401;    Can-  Cum.    Cas.    814;    Hatch    v.    Dana, 

field  V.  Gregory,  66  Conn.  9;  Torras  101    U.    S.    205,    2    Keener's    Cas. 

V.  Raeburn,  108  Ga.  345;  Hager  v.  1880,   1  Cum.   Cas.   832;    Marsh  v. 

Cleveland,  36  Md.  476;    Musgrave  Burroughs,  1  Woods,  468,  Fed.  Cas. 

v.    Morrison,    54    Md.    161;    Bell's  No.    9,112;    Pierce    v.    Milwaukee 

Appeal,  115  Pa.   St.  88,  2  Am.  St.  Construction    Co.,    38    Wis.    253; 

Rep.  532;   Aultman  v.  Waddle,  40  Coleman  v.  Howe,  154  111.  458,  45 

Kan.  195;   Smith  v.  Heidecker,  39  Am.  St.  Rep.  133;   Siegel  v.  A.  H. 

Mo.   157;    Hickling  v.  Wilson,   104  Andrews  &  Co.,  181  111.  350,  afflrmr 

111.  54;   Dows  v.  Naper,  91  111.  44;  ing    78    111.    App.    611;    Singer    v. 

In  re  Davis'  Estate  v.  Watkins,  56  Hutchinson,  83  111.  606,  75  Am.  St. 

Neb.  288;  Thompson  v.  Reno  Sav-  Rep.  133,  affirming  83  111.  App.  675; 

ings  Bank,  19  Nev.  103,  3  Am.  St.  Baines  v.  Babcock,  95  Cal.  581,  29 

Rep.  797.     See,  also,  ante,   §§   87,  'Am.  St.  Rep.  158;  Thompson  v.  Re- 

515;  post,  §  818.  no   Savings  Bank,   19  Nev.  242,   3 

.  ,  ^     • .,,         m,.            mr  TT    a  Am.    St.    Rep.    883;    BTundage    v. 

..f  o^S?^'"  Y-  J^^^!^!,   o  a^;i,v  Monumental    Gold    &    Silver   Min. 

143,s2  Keener's  Cas.  897,  2  Smiths  ^^    ^g  Or.  322;  Cooper  v.  Adel  Se- 

Cas.  818.  curity   Co.,   127  N.   C.   219.     As  to 

*25  Haslett's    Ex'rs    v.    Wother-  the  statutory  liability,  see  post,  § 

spoon,   1   Strob.   Bq.    (S.   C.)    209;  812. 
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all  can  be  collected  from  them;*^®  and  that  creditors  may  sue 
in  equity  to  reach  the  amount  due  from  particular  stockhold- 
ers, without  proceeding  against  other  stockholders  who  are  also 
liable,  or  making  them  parties.*^^ 

The  fact  that  particular  stockholders  have  severally  paid  their 
proportionate  shares  of  the  debts  of  the  corporation,  under  a 
charter  or  statutory  provision  making  stockholders  liable  for  its 
debts  in  proportion  to  the  number  of  shares  of  stock  held  by 
them,  does  not  relieve  them  from  liability  for  the  amounts  due 
on  their  subscriptions.*^® 

Contribution. — When  several  stockholders  are  indebted  to 

a  corporation  on  account  of  unpaid  subscriptions,  and  one  of 
them  is  compelled  to  pay  more  than  his  proportion  to  or  for 
the  benefit  of  creditors,  he  is  entitled  to  contribution  from  the 
others ;  and  this  is  true,  whether  the  latter  are  residents  or  non- 
residents of  the  state.*^®  The  right  to  contribution  may  be  en- 
forced against  the  estate  of  a  deceased  stockholder,  for  his  lia- 
bility survives.*^" 

The  remedy  to  enforce  contribution  as  between  stockholders 
is  in  equity,  in  the  absence  of  any  statute  prescribing  a  special 
remedy.  A  stockholder  who  is  made  a  defendant  to  a  creditors' 
bill  to  reach  his  unpaid  subscription  may  file  a  cross  bill,  and 
bring  in  any  stockholders  who  are  not  parties  thereto,  and  en- 
force contributions  from  them  in  that  suit."^  Or,  after  having 
been  compelled  to  pay  more  than  his  proportion,  he  may  main- 
tain an  independent  suit  against  the  other  stockholders  for  con- 
tribution.*32 

428  Haslett's    Ex'rs    v.    Wother-  Singer  v.  Hutchinson,  183  111.  606, 

spoon,  1  Strob.  Eq.  (S.  C.)  209.  75  Am.  St.  Rep.  133. 

42,TSee   the   cases    in   note    425,  ,^^,^°}^^  statutory  liability  of 

siiTiT-n      Anrl  <5pp  nnflt    8  TITfeUSI  Stockholders,  see  post,  §  830. 

supra.     And  see  post,  fe  7M7(e)(5).  „o  Allen   v.   Fairbanks,   40   Fed. 

428  Marsh  v.  Burroughs,  1  Woods,  ^^^ 

403,   Fed.   Cas.   No.   9,112.  431  Coleman    v.    Howe,    154    111. 

420  Allen   V.   Fairbanks,    40   Fed.  458,   45  Am.   St.  Rep.  133;   Young 

188,  45  Fed.  445;  Wincock  v.  Tur-  v.  Farwell,  139  111.  326. 

pin,  96  111.  135;  Coleman  v.  Howe,  432  Singer  v.  Hutchinson,  183  111. 

154  111.  458,  45  Am.  St.  Rep.  133;  606,  620,  75  Am.  St.  Rep.  133,  140. 

Young    V.    Farwell,    139    111.    326;  See  Fiery  v.  Emmert,  36  Md.  464. 
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The  right  of  stockholders  to  contribution  where  they  have 
been  held  liable  under  statutes  imposing  individual  liability  to 
creditors  is  considered  in  a  subsequent  section.*** 

§  797.    Who  are  liable  to  creditors  for  unpaid  subscriptions.         | 

(a)  In  general. — Any  person  who  is  liable  to  the  corporation 
for  a  balance  due  on  a  subscription  is  liable,  of  course,  to  or 
for  the  benefit  of  its  creditors,  and,  as  a  general  rule,  persons 
who  are  not  liable  to  the  corporation  are  not  liable  to  creditors. 
To  the  latter  proposition,  however,  there  are  many  exceptions. 
For  example,  as  we  have  already  seen,  a  release  of  a  subscriber 
by  the  corporation  may  be  valid  as  between  the  corporation  and 
the  subscriber,  but  fraudulent  and  void  as  against  creditors,*** 
and  a  stockholder  may  be  liable  to  creditors  on  account  of 
watered  or  fictitiously  paid  up  stock,  although  not  liable  to  the 
corporation.**^  A  person  may  also  be  estopped  to  deny  that 
he  is  liable  as  a  stockholder  as  against  creditors,  although  not 
estopped  as  against  the  corporation.**® 

The  defenses  which  a  stockholder  may  set  up  for  the  purpose 
of  escaping  liability  to  creditors  have  been  considered  in  a 
former  section.**^ 

(b)  Infants  and  married  women. — A  subscription  for  stock 
by  an  infant  may  be  repudiated  by  him  when  he  attains  his 
majority  or  before,  and  in  such  a  case  he  cannot  be  held  liable 
to  or  for  the  benefit  of  creditors  of  the  corporation;**^  but  he 
is  liable  if  he  has  expressly  ratified  the  subscription  after  at- 
taining his  majority,  or  if  he  has  impliedly  ratified  it  by  ac- 
cepting the  benefit  of  it,  or  acting  upon  it,  or  if  he  has  failed 
to  disaffirm  it  within  a  reasonable  time.**® 

At  common  law,  a  married  woman  cannot  be  held  liable  to 

*38  See  post,  §  830.  Baker's    Case,    7    Ch.    App.    115; 

«*Ante,   §   794(f).  Pirn's  Case,   3   De  Gex  &   S.   11; 

435  Ante,  §  401.  Hart's  Case,  L.  R.  6  Bq.  512.    And 

436  Ante,  §  795.  see  ante,  §  448(b). 

437  Ante,  §  •  794.  439  Lumsden's  Case,  4  Ch.  App. 
438EJ)betts'  Case,  5  Ch.  App.  302;  31;  Ebhetts'  Case,  5  Ch.  App.  302; 

Lumsden's  Case,   4  Ch.  App.  31;    Mitchell's  Case,  L.  R.  9  Bq.  363. 
Wilson's   Case,   L.   R.   8   Eq.   240;    And  see  ante,  §  448(b). 
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creditors  on  a  subscription  to  stock,  for  her  contract  is  void,***^ 
but  it  is  otherwise  under  the  statutes  in  most  jurisdictions  re- 
moving the  disability  of  married  women  to  contract.**^ 

(c)  Other  corporations. — When  a  corporation  has  the  power 
under  its  charter  to  subscribe  for  or  purchase  stock  in  another 
corporation,  and  does  so,  its  liability  to  creditors  of  the  corpo- 
ration is  the  same,  of  course,  as  that  of  any  other  stockhold- 
er.**'' 

Whether  it  is  liable  when  its  subscription  or  purchase  was 
ultra  vires  is  a  very  different  question,  and  one  upon  which 
there  is  a  difference  of  opinion.  In  many  states,  as  we  have 
seen,  it  is  held  that  a  corporation  cannot  set  up  the  defense 
of  ultra  vires  to  escape  liability  under  a  contract  when  the  con- 
tract has  been  so  far  executed  that  it  has  received  the  considera- 
tion, so  that  it  would  be  inequitable  and  operate  as  "a  legal 
fraud"  to  allow  the  defense ;  and  undoubtedly  in  these  jurisdic- 
tions a  corporation  which  has  acquired  and  held  stock  in  an- 
other corporation  cannot,  when  the  corporation  becomes  insol- 
vent, escape  liability  to  creditors  for  the  balance  due  on  the 
stock  on  the  ground  that  its  subscription  therefor  or  purchase 
thereof  was  ultra  vires.**^ 

In  other  states,  and  in  the  federal  courts,  and  in  England, 
on  the  other  hand,  it  is  held  that  an  ultra  vires  contract  is  ab- 
solutely void,  and  that  the  corporation  is  not  liable  thereon  be- 
cause it  has  been  executed  by  the  other  party;  and  in  these 
I  jurisdictions  a  corporation  which  has  acquired  and  held  stock 
j  under  an  ultra  vires  purchase  or  subscription  is  not  liable  to 
creditors  as  a  stockholder.***  The  cases  in  which  this  question 
has  arisen  have  been  cases  involving  the  statutory  liability  of 

440  Pugh   &   Sharman's  Case,  L.  **^  In  re  Asiatic  Banking  Corp., 

R.    13    Eq.    566;    Appeal   of   Hahn  4  Ch.  App.  252,  1  Cum.  Cas.  359. 

(Pa.)    7    Atl.    482.     See    ante,    §  See  ante,  §  193  et  seq. 

448(c).  "3  Ante,  §  214(b).    See  Holmes 

As  to  her  statutory  liability  to  &   Griggs   Mfg.   Co.  v.   Holmes  & 

creditors,  see  post,  816 (i).  Wessell  Metal  Co.,  127  N.  Y.  252, 

*4i  Matthewman's  Case,  L.  R.  3  24  Am.   St.   Rep.   448,   1   Keener's 

Eq.    781;    Witters    v.    Sowles,    32  Cas.  730. 

Fed.  767 ;   In  re  Reciprocity  Bank,  ^i*  California  Bank  v.  Kennedy, 

22  N.  Y.  9.  167  U.  S.  362,  1  Keener's  Cas.  737; 
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corporations  as  stockholders,  and  will  be  further  considered  in 
that  connection.**^ 

(d)  Effect  of  transfer  of  stock. — In  the  absence  of  statutory- 
provision  to  the  contrary,  a  bona  fide  transfer  of  stock,  perfected 
on  the  books  of  the  corporation,  when  this  is  required,  dis- 
charges the  transferrer  from  any  further  liability,  either  to 
the  corporation  or  to  creditors,  for  calls  made  after  the  trans- 
fer, but  not  for  calls  made  prior  thereto,  and  the  transferee 
takes  his  place  and  becomes  liable  for  calls  made  after  the  trans- 
fer, but  not  for  calls  made  before.**®  By  express  statutory 
provision  in  some  states,  however,  a  transfer  of  stock,  although 
in  good  faith,  and  to  a  responsible  person,  does  not  relieve  the 
transferrer  from  liability,  but  he  continues  liable  for  future  as 
well  as  past  calls,  although  the  transferee  becomes  liable  also.**'' 
The  liability  for  calls  after  a  transfer  of  stock  depends  upon  the 
law  of  the  state  in  which  the  corporation  was  created,  and  not 
upon  the  law  of  the  state  in  which  the  stockholder  may  reside, 
and  in  which  action  may  be  brought.**® 

Knowles  v.   Sandercock,   107  Cal.  Barb.  (N.  Y.)  413;  Cole  v.  Ryan,  52 

629,  2  Smith's  Cas.  971.  Barb.   (N.  Y.)   168;   In  re  People's 

Compare  Kennedy  v.  California  Live  Stock  Ins.  Co.,  56  Minn.  180; 

Savings  Bank,  101  Cal.  495,  40  Am.  Bell's  Appeal,  115  Pa.  St.  88,  2  Am. 

St.  Rep.  69,  1  Keener's  Cas.  727,  2  St.  Rep.   532;   Errant  v.  Bhlen,   59 

Smith's   Cas.   968,    which   was   re-  Md.    1;    Wishard    v.    Hansen,    99 

versed  by  California  Bank  v.  Ken-  Iowa,   307,   61   Am.   St.   Rep.   238; 

nedy,  supra,  and  distinguished  in  Haynes    v.    Palmer,    13    La.    Ann. 

Knowles  v.  Sandercock,  supra.  240;   Libby  v.  Tobey,  82  Me.  397; 

«6Post,  §  816  (j).  Kellogg   v.    Stockwell,    75    111.    68; 

448  Weston's  Case,  4  Ch.  App.  20;  Efird  v.  Piedmont  Land  Improve- 

Gilbert's    Case,    5    Ch.    App.    559 ;  ment  &  Investment  Co.,  55  S.  C.  78. 

Harrison's  Case,   6  Ch.  App.  286;  See  ante,  §  564. 

Webster  v.   Upton,   91  U.   S.   65;  As  to  the  effect  of  a  transfer  of 

Pullman  v.   Upton,   96  U.   S.   328;  stock  on  the  statutory  liability  of 

Glenn  v.  Porter,  38  U.  S.  App.  422,  stockholders,  see  post,  §  817. 

73     Fed.    275;     Upton     v.     Hans-  447  McKim  v.  Glenn,  66  Md.  479; 

brough,  3  Biss.  417,  Fed.  Cas.  No.  Hambleton  v.  Glenn,  72  Md.  331; 

16,801;  Upton  v.  Burnham,  3  Biss.  Morris  v.  Glenn,  87  Ala.  628;  Ham- 

520,   Fed.   Cas.   No.   16,799;    Id.,   3  ilton  v.  Glenn,  85  Va.  901;   Glenn 

Biss.    431,    Fed.    Cas.    No.    16,798;  v.    Hunt,    120    Mo.   330;    White   v. 

Allen   V.    Montgomery   R.    Co.,    11  Green,    105    Iowa,    176;    Priest    v. 

Ala.   437;    Isham   v.   Buckingham,  Glenn,  51  Fed.  400,  4  U.  S.  App. 

40  N.  Y.  216;  Billings  v.  Robinson,  478;  Sprague  v.  National  Bank  of 

94  N.  Y.  415,  28  Hun,  122;  Tucker  America,  172   111.   149,   64  Am.   St. 

V.  Gilman,  121  N.  Y.  189,  45  Hun,  Rep.  17 ;  Commercial  Nat.  Bank  of 

193;   Mann  v.  Currie,  2  Barb.  (N.  Omaha   v.    Gibson,   37   Neb.    750; 

Y.)   294;   Cowles  v.  Cromwell,  25  Glenn  v.  Scott,  28  Fed.  804;  Ladd 
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Wlien  a  stockholder  is  sued  by  a  creditor,  as  authorized  by 
statute,  to  recover  a  judgment  to  the  extent  of  the  amount  due 
on  his  stock,  it  is  no  defense  that  the  plaintiff  became  a  cred- 
itor after  the  defendant  acquired  his  stock.  It  is  sufficient  if 
he  is  a  stockholder  at  the  time  the  action  is  commenced.**' 

A  transfer  of  shares,  to  discharge  the  transferrer  from  liabil- 
ity to  creditors  for  a  balance  due  thereon,  must  not  be  merely 
colorable;*'"'  and  further  than  this,  it  must  be  to  a  person  ca- 
pable of  assuming  the  liability.*^^  "A  transfer  of  shares  in  a 
failing  corporation,  made  by  the  transferrer  with  the  purpose 
of  escaping  his  liability  as  a  shareholder,  to  a  person  who  from 
any  cause  is  incapable  of  responding  in  respect  of  such  liability, 
is  void  as  to  creditors  of  the  company  and  as  to  other  share- 
holders, although  as  between  the  transferrer  and  the  transferee 
the  transfer  may  be  out  and  out."*®^ 

Thus,  a  stockholder  remains  liable  after  transferring  hia 
shares  to  an  infant,  at  least  unless  the  latter  has  become  liable 
by  affirmance  after  attaining  his  majority.*^* 

After  a  corporation  has  become  insolvent,  a  stockholder,  with 
notice  that  his  stock  is  to  be  sold  for  nonpayment  of  assessments, 
cannot  escape  liability  for  the  balance  due  thereon  by  volun- 
tarily transferring  the  certificate  in  blank,  and  delivering  it  to 
the  treasurer  of  the  corporation  at  the  latter's  request.*^*     And 

V.  Cartwright,  7  Or.  329.  And  see  Estate  Exchange,  175  Pa.  St.  619, 
ante,  §  564(c).  52  Am.  St.  Rep.  858;  Rider  v.  Mor- 
448  Morris  v.  Glenn,  87  Ala.  628;  ''ison,  54  Md.  429;  Wishard  v.  Han- 
Glenn  V.  Hunt,  120  Mo.  330;  Priest  sen,  99  Iowa,  307,  61  Am.  St.  Rep. 
V.  Glenn,  4  U.  S.  App.  478,  51  Fed.  238;  Nathan  v.  Whitlock,  9  Paige 
400;  McKim  v.  Glenn,  66  Md.  479;  (N.  Y.)  152;  Welch  v.  Sargent,  127 
Hambleton  v.  Glenn,  72  Md.  331;  Cal.  72.  See,  also,  post,  §  817(e). 
ante   §  564(d).  452Aultman's  Appeal,  98  Pa.  St. 

T.w^lr'rn^T/  Tnw/-lf7°*.*Q  ^""^  Capper's  Case,  3  Ch.  App.  458, 

Investment  Co     96   Iowa,   147, '59  2  Keener's  Cas.  1183;  Mann's  Case, 

Am.  St.  Rep.  362.  3   ^j^    ^^^    ^gg    ^^^^^    2   Keener's 

«o  Hyam's  Case,  1  De  Gex,  F.  &  J.  cas.  1183,  note,  1  Cum.  .Cas.  942; 

75,  2  Keener's  Cas.  1180.    See,  also,  Symon's  Case,  5  Ch.  App.  298;  Cas- 

post,  §  817  (d.)  tello's  Case,  L.  R.  8  Eq.  504.     See, 

451  Capper's  Case,  3  Ch.  App.  458,  also,  post,  §  817(e). 
2    Keener's    Cas.    1183;    Aultman's       454  Burt  v.  Real  Estate  Exchange, 

Appeal,  98  Pa.  St.  505;  Burt  v.  Real  175  Pa.  St.  619,  52  Am.  St.- Rep.  858. 
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a  stockholder  cannot  escape  liability  by  transferring  his  stock 
to  another  without  his  knowledge  or  consent.**® 

In  this  country,  the  courts  have  held  that  a  stockholder  re- 
mains liable  if  he  transfers  his  shares  to  a  person  whom  he 
knows  to  be  insolvent,  for  the  purpose  of  escaping  liability,  al- 
though the  transfer  may  be  out  and  out.*^®  In  England  this 
rule  is  not  recognized,  but  it  is  held  that  a  transfer,  unless  it 
is  merely  colorable,  discharges  the  transferrer  from  further  lia- 
bility, although  it  may  be  made  to  a  person  known  to  be  in- 
solvent, and  for  the  purpose  of  avoiding  liability.*®'^  Even  in 
England,  however,  the  transfer,  must  be  out  and  out,  and  not 
merely  colorable.*®^ 

A  stockholder  cannot  escape  liability  for  a  balance  due  on  his 
stock  by  transferring  the  same  after  commencement  of  an  ac- 
tion to  enforce  his  liability.*'^® 

Where  it  is  provided  by  the  charter  or  a  general  law,  or  by 
a  provision  in  the  certificates  of  stock,  that  shares  shall  be  trans- 
ferable only  on  the  books  of  the  corporation,  an  unregistered 
transfer  does  not  discharge  the  transferrer  from  liability,  or 
render  the  transferee  liable.''^*' 

A  stockholder  is  not  discharged  from  liability  by  an  informal 
ex  parte  transfer,  not  entered  upon  the  books  of  the  corpora- 
tion, nor  recognized  by  it,  although  the  transfer  may  be  in  writ- 
ing, and  accompanied  by  an  agreement  that  the  transferrer  shall 
not  be  further  liable.*®^ 

If  a  transferrer  is  held  liable  after  the  transfer  becaiise  the 

*55  Rider  v.  Morrison,  54  Md.  429.       *^^  Hyam's  Case,  1  De  Gex,  P.  & 

^^» -..T  ix.  TITVJ.1    1     n  ■□  •  „    J-  75,  2  Keener's  Cas.  1180. 

.M  v^^*?.^,""   A   ^^'^Y\  ^ff'f^       459'calumet  Paper  Co.  v.   Stotts 

4^-J;^nf''^r"i*"'.f''^^^^^  'oQ  Investment  Co.,  96  Iowa,  147,  59 
Pa.  St.  505;  Wishard  v.  Hansen,  99    .       q^.   „„„   qRo 

Iowa,  307,  61  Am  St  Rep.  238;  Ri-  ""  ^^ouooi^:  McNaughton,  54  N.  J. 
der  V.  Morrison,  54  Md  429;  Welch  ^^  ^   Damerel,  23 

""■  .^^'■/Ic^vif  A^^i-  ^  ^f'«  »17  Hun  (N.  Y.)  339,  88  N.  Y.  410; 
ante,  §  564(b).  And  see  post,  §  817   Branson  v.  Oregonian  Ry.  Co.,  10 

'•^'-  Or.  278;  Russell  v.  Basterbrook,  71 

457  Costello's  Case,  2  De  Gex,  F.  &  Conn.  50;  post  §  817(c).    See,  how- 

J.  302;  De  Pass's  Case,  4  De  Gex  ever.  White  v.  G.  W.  Marquardt  & 

&  J.  544;  Weston's  Case,  4  Ch.  App.  Sons,  105  Iowa,  145. 

20;    Harrison's   Case,    6   Ch.   App.  lei  Bell's  Appeal,  115  Pa.  St.  88, 

286;  Master's  Case,  7  Ch.  App.  292.  2  Am.  St.  Rep.  632. 
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transfer  was  not  registered  on  the  books,  he  may  recover  from 
the  transferee,*^^  unless  prevented  by  some  special  agreement 
between  them.*®^ 

The  liability  of  a  transferee  of  stock  which  was  issued  as 
full  paid,  when  it  was  not  so  in  fact,  is  elsewhere  considered.*^* 

(e)  Effect  of  pledge  of  stock.— In  the  absence  of  a  statutory 
provision  to  the  contrary,  a  person  who  has  taken  a  transfer  of 
&tock,  and  appears  on  the  books  of  the  corporation  as  the  owner, 
is  none  the  less  liable  to  creditors  for  a  balance  due  on  the 
stock  because  he  holds  the  same  merely  as  collateral  security  ;*®^ 
but  of  course,  if  the  pledgee  is  compelled  to  pay  assessments, 
he  is  entitled  to  recover  the  same  from  the  pledgor.*^* 

A  pledgee  of  stock  is  not  liable  where  he  does  not  appear  on 
the  books  as  a  stockholder,  but  the  entry  in  the  stock  books  and 
all  the  other  records  of  the  corporation  show  that  he  holds  the 
stock  merely  as  collateral  security.*®'' 

In  some  states  it  is  expressly  provided  by  statute  that  the 
pledgee  shall  not  be  liable.*®* 

(f)  Persons  subscribing  for  or  holding  stock  as  agent  or  trus- 
tee— liability  of  real  owner. — One  to  whom  stock  is  issued,  and 
who  appears  on  the  books  of  the  corporation  as  the  owner,  can- 
not escape  liability  to  creditors  of  the  corporation  for  the  bal- 
ance remaining  unpaid  on  the  stock  by  showing  that  he  holds 
the  same  merely  as  agent  or  trustee  for  another.*** 

462  Kellogg  V.  Stock-well,  75  111.  Compare  Mandion  v.  Firemen's 
68;  Johnson  v.  Underbill,  52  N.  Y.    Ins.  Co.,  11  Rob.  (La.)  178. 

203;  Gordon  v.  Parker,  10  La.  56;  As   to  the   liability  of  pledgees 

Clinton  &  Port  Hudson  R.  Co.  v.  under   statutes  imposing  liability 

Eason,  14  La.  Ann.  816;  Hutzler  v.  upon    stockholders,    see    post,    § 

Lord,  64  Md.  534;  Brinkley  v.  Ham-  816(m). 

bleton,  67  Md.  169.  *e8  McCalla  v.  Clark,  55  Ga.  53. 

463  Treadway  v.  Johnson,  33  Mo.  *6t  Union  Savings  Ass'n  v.  Se- 
App.  122.  ligman,  92  Mo.  635,  1  Am.  St.  Rep. 

«4Ante,  §  564(f).  776.    And  see   post,   816(m),  and 

465  Pullman  v.  Upton,  96  U.  S.  cases  there  cited. 

328;  Hale  v.  Walker,  31  Iowa,  344,*  «s  See  post,  §  816(m). 

7  Am.  Rep.  137;  Calumet  Paper  Co.  ^69  Hoare's  Case,  2  Johns.  &  H. 

V.  Stotts  Investment  Co.,  96  Iowa,  229;  Sugg's  Case,  2  Drew.  &  S.  452; 

147,  59  Am.  St.  Rep.  362;  Baines  V.  Williams'    Case,    1    Cb.    Div.    576; 

Babcock,   95   Cal.   581,   29  Am.   St.  King's  Case,  6  Ch.  App.  196;  Mann 

Rep.  158.    And  see  post,  §  816 (m).  v.   Currie,   2   Barb.    (N.  Y.)    294; 
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On  the  other  hand,  it  has  been  held  that,  under  a  complaint 
alleging  that  stock  of  a  corporation  was  subscribed  for  by  a  per- 
son as  trustee,  and  that,  in  subscribing,  he  acted  as  agent  for 
certain  other  persons  at  their  request,  and  for  the  benefit  of 
each  of  them  in  a  certain  proportion,  the  creditors  of  the  cor- 1 
poration  or  a  receiver  may  maintain  a  suit  against  the  real  par- 
ties in  interest  to  compel  them  to  pay  the  amount  of  their  sub- 
scriptions, and  that  parol  evidence  is  admissible,  without  any 
proof  of  fraud,  to  show  that  the  subscriptions  were  made  by 
the  nominal  subscriber  as  their  agent  and  for  their  benefit.*^" 

(g)  Books  of  the  corporation  as  evidence. — It  is  sometimes  ex- 
pressly provided  by  statute  that  the  register  or  stock  boots  of  a 
corporation  shall  be  prima  facie  evidence  that  the  persons  whose 
names  appear  thereon  are  stockholders.  And  in  some  jurisdic- 
tions it  has  been  so  held,  even  in  the  absence  of  such  a  statute. 
"Where  the  name  of  an  individual  appears  on  the  stock  book 
of  a  corporation  as  a  stockholder,"  said  Mr.  Justice  Clifford  in 
a  case  in  the  supreme  court  of  the  United  States,  "the  prima 
facie  presumption  is  that  he  is  the  owner  of  the  stock,  in  a  case 
where  there  is  nothing  to  rebut  that  presumption;  and,  in  an 
action  against  him  as  a  stockholder,  the  burden  of  proving  that 
he  is  not  a  stockholder,  or  of  rebutting  that  presumption,  is 
cast  upon  the  defendant."*''^ 

Russell  V.  Easterbrook,  71  Conn.       ^^i  TurnbuU  v.  Payson,  95  U.  S. 

50;  McKim  v.  Glenn,  66  Md.  479;  421.    See,  also,  Glenn  v.  Springs, 

Baines  v.  Babcock,  95  Cal.  581,  29  26  Fed.  494;   Glenn  v.  Liggett,  47 

Am.  St.  Rep.  158.    See,  also,  post,  Fed.  472;  Tilden  v.  Young,  39  Mich. 

§  816(1).  58;   Pittsburgh,  Wheeling  &  K.  R. 

Where  a  person  takes  a  transfer  Co.  v.  Applegate,  21  W.  Va.  172; 
of  shares,  and  is  registered  as  own-  South  Branch  R.  Co.  v.  Long's 
er  on  the  books  of  the  corporation,  Adm'r,  43  W.  Va.  131;  Hoagland 
he  cannot  avoid  liability  for  the  v.  Bell,  36  Barb.  (N.  Y.)  57;  Chap- 
balance  due  on  the  shares,  in  an  man  v.  Porter,  69  N.  Y.  276;  Mc- 
action  by  a  receiver,  by  showing  Hose  v.  Wheeler,  45  Pa.  St.  32; 
that  another  is  the  equitable  own-  Glenn  v.  Orr,  96  N.  C.  413;  Semple 
er  of  the  shares,  even  though  the  v.  Glenn,  91  Ala.  245;  Holland  v. 
corporation  may  have  had  notice  Duluth  Iron  Mining  &  Development 
thereof.  Russell  v.  Easterbrook,  71  Co.,  65  Minn.  324,  60  Am.  St.  Rep. 
Conn.  50.  480.    And  see  post,  §  819. 

*7o  Cole  V.  Satsop  R.  Co.,  9  Wash.       Entries  in  the  books  of  a  corpo- 

487,  43  Am.  St.  Rep.  858.    See  post,  ration  other  than  the  stock  book 

816(1).  are  not  admissible  to  show  that  a 
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The  soundness  of  this  view,  however,  may  well  be  donbted. 
It  is  certainly  contrary  to  the  ordinary  rules  of  evidence.  "By 
those  rules,  and  the  rules  of  common  sense  and  justice,  what  a 
man  writes  is  evidence  against  him,  but  not  evidence  in  his 
favor."*^^  And  many  of  the  courts  have  therefore  repudiated 
the  doctrine,  and  held  that  the  books  of  a  corporation,  in  the 
absence  of  a  statute,  are  not  even  prima  facie  evidence  that  a 
person  who  appears  thereon  as  a  stockholder  is  so  in  fact,  in 
an  action  to  charge  him  as  a  stockholder.*''* 

In  no  jurisdiction  are  the  books  more  than  prima  facie  evi- 
dence. A  person  whose  name  appears  on  the  books  as  a  stock- 
holder may  always  show,  in  the  absence  of  an  estoppel,  that  it 
was  put  there  without  authority.*''* 

§  798.    Bemedies  of  creditors  against  stockholders  upon  unpaid 
subscriptions. 

(a)  Action  at  law. — A  contract  of  subscription  for  stock  in  a 
corporation,  express  or  implied,  is  a  contract  between  the  sub- 
scriber and  the  corporation,*''^  and  there  is  no  privity  of  con- 
tract whatever  between  the  subscriber  and  creditors  of  the  cor- 
poration. It  follows,  therefore,  that  creditors  of  a  corporation, 
even  though  it  may  be  insolvent  or  may  have  been  dissolved, 
cannot  maintain  an  action  at  law  against  subscribers,  in  the  ab- 

person  is  a  stockholder.    Hinsdale   N.  Y.   113,   22  Am.   St.  Rep.  816. 

Savings  Bank  v.  New  Hampshire   And  see  post,  §  819. 

Banking  Co.,  59  Kan.  716.  And  it  has  been  held  that  this 

WMte^hl'en^rf uTnes^  ^J.   ^^^^^rX^"^^^^^^ 

S  Ca,  I  H.  L.  C™12. '""*='""    rit'  "'  ^^'"='  ^*r,n*"^.  ''°°^^ 
xvjr.  vyv/.,  o  ii.  ij.  ^ao.  J.,  ic.  gj  ^jjg  company  shall  be  deemed 

473  Bain  V.   Whitehaven  &  Fur-  the  owner  thereof,  as  regards  the 

ness  Junction  Ry.  Co.,  3  H.  L.  Cas.  company,"  as  this  only  estops  the 

1;  Carey  v.  Williams,  25  C.  C.  A.  company  from  denying  that  such  a 

227,  79  Fed.  906;  Sigua  Iron  Co.  v.  person  is  a  stockholder.    Carey  v. 

Greene,  31   C.  C.  A.   477,   88   Fed.  Williams,  25  C.  C.  A.  227,  79  Fed. 

207;   Id.,  44  C.  C.  A.  221,  104  Fed.  906;    National  Express  &  Transp. 

854;   National  Express  &  Transp.  Co.  v.  Morris,  15  App.  D.  C.  262. 

Co.  V.  Morris,  15  App.  D.  C.  262 ;  474  Webster  v.  Upton,  91  U.  S.  65. 

Mudgett   v.   Horrell,    33    Cal.    25;  But  see  Stanley  v.  Stanley,  26  Me. 

Wheeler  v.  Walker,  45  N.  H.  355.  191. 

See,  also,  Rudd  v.  Robinson,  126  476  Ante,  §  439. 
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sence  of  a  statute,  to  recover  against  them  to  the  extent  of  the 
balance  due  on  their  subscriptions.*''® 

Some  of  the  courts  have  also  based  the  rule  that  a  creditor 
cannot  sue  stockholders  at  law  upon  the  ground  that  all  the 
creditors  are  entitled  to  share  in  the  assets  of  the  corporation 
when  it  is  insolvent,  and  "no  one  creditor  can  assume  that  he 
alone  is  entitled  to  what  any  stockholder  owes,  and  sue  at  law, 
so  as  to  appropriate  it  exclusively  to  himself. "*^^  This  reason, 
however,  while  it  applies  in  equity  when  a  corporation  has 
ceased  to  do  business,  or  when  it  is  about  to  be  wound  up,  does 
not  apply  at  law  to  a  going  corporation,  although  it  may  be  in- 
solvent. In  such  a  case,  as  we  have  seen,  one  creditor  may  ob- 
tain a  preference  over  others  by  attaching,  garnishing,  or  levy- 
ing an  execution  on  assets  of  the  corporation,  unless  prevented 
by  statute,*^®  and  he  could  do  so  as  well  by  an  action  at  law 
against  a  stockholder  if  there  were  any  ground  upon  which  such 
an  action  could  be  maintained.  It  cannot  be  maintained  be- 
cause there  is  no  privity  between  the  creditors  and  the  stock- 
holders, in  the  absence  of  a  statute,  and  it  is  not  necessary  to 
look  for  any  other  ground. 

In  some  jurisdictions,  as  we  shall  see  in  subsequent  sections, 
there  are  statutes  expressly  imposing  upon  the  stockholders  of 
corporations,  under  certain  conditions,  a  direct  liability  for  cor- 
porate debts  to  the  extent  of  any  balance  unpaid  on  their  stock, 
and  permitting  creditors  of  the  corporation  to  maintain  actions 
at  law  against  them.^'^^ 

(b)  Gamishment,  attachment,  and  trustee  process. — When 
subscriptions  are  due  and  payable  without  any  call  being  neces- 
sary, or  when  a  call,  if  necessary,  has  been  duly  made,  so  that 
the  subscribers  are  in  default,  creditors  of  the  corporation  may 

476  Brown  v.  Fisk,  23  Fed.  228;  *77  Patterson  v.  Lynde,  106  U.  S. 

Patterson  v.  Lynde,  106  U.  S.  519;  519.    And  see  other  cases  cited  in- 

Cooper  V.  Frederick,   9  Ala.   739;  fra,  tliis  section,  (e)(5). 
Jones    V.    Jarman,    34    Ark.    323; 

Spear  v.  Grant,  16  Mass.  9;  Thomp-  ^'s  Ante,  §  780(b). 
son-Houston  Electric  Co.  v.  Mur- 
ray, 60  N.  J.  Law,  20.  *79  post,  §  403  et  seq. 

Vol.  3.  P.  Cor.  47. 
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reach  the  same  by  garnishment,  attachment  in  execution,  or 
trustee  process,  as  in  the  case  of  any  other  debt  due  the  cor- 
poration.*^" But  this  is  true  only  when  the  subscription  is  ab- 
solutely due  and  payable.  If  a  call  is  necessary,  and  has  not 
been  made,  as  is  elsewhere  explained,*^^  the  subscription  is  not 
due,  and  cannot  be  reached  by  garnishment  or  trustee  process,*  ^^ 
unless  by  reason  of  some  special  statutory  provision  allowing 
debts  not  due  or  equitable  assets  to  be  thus  reached.*^® 

In  some  jurisdictions,  as  we  have  seen,  the  assets  of  an  in- 
solvent corporation  are  held  to  be  a  trust  fund  for  all  its  cred- 
itors, so  that  one  creditor  cannot  acquire  a  preference  by  attach- 
ment or  otherwise  ;***  and  where  this  doctrine  is  recognized,  one 
creditor  cannot  attach  or  garnish  unpaid  subscriptions  when 
the  corporation  has  become  insolvent,  and  suspended  or  com- 
mitted a  positive  act  of  insolvency.**^  The  weight  of  author- 
ity, however,  is  against  this  doctrine.**® 

Of  course,  unpaid  subscriptions  cannot  be  garnished  or  at- 
tached after  the  appointment  of  a  receiver  of  the  assets  of  the 
corporation,  including  its  unpaid  subscriptions.**'' 

In  Illinois  it  is  Expressly  provided  by  statute  that,  whenever 

480  paull  V.  Alaska  Gold  I  &  Silver  403;  Cooper  v.  Frederick,  9  Ala. 
Mining  Co.,  8  Sawy.  (U.  S.)  420,  739;  Paschall  v.  Whitsett,  11  Ala. 
14  Fed.  657;  Prentice  v.  United  472;  McKelvey  t.  Crockett,  18  Nev. 
States  &  Central  American  Steam-  238;  Brown  v.  Union  Ins.  Co.,  3  La. 
ship  Co.,  78  Fed.  106;  Hannah  v.  Ann.  177;  Hannah  y.  Moberly 
Moberly  Bank,  67  Mo.  678;  Simp-  Bank,  67  Mo.  594;  Simpson  v. 
son  V.  Reynolds,  71  Mo.  594;  Bing-  Reynolds,  71  Mo.  594;  Hughes  v. 
ham  V.  Rushing,'  5  Ala.  403;  De  Oregonian  Ry.  Co.,  11  Or.  158; 
Mony  V.  Johnston,  7  Ala.  51;  Bunn's  Appeal,  105  Pa.  St.  49,  51 
Joseph  V.  Davis  (Ala.)  10  So.  830;  Am.  Rep.  166;  Chandler  v.  Siddle, 
Peterson  v.  Sinclair,  83  Pa.  St.  250 ;  10  N.  B.  R.  236,  Fed.  Cas.  No.  2,- 
Bunn's  Appeal,  105  Pa.  St.  49,  51  594. 

Am.  Rep.  166 ;   Meints  v.  East  St.  iss  Robertson    v.    Noeninger,    20 

Louis  Co-operative  Rail  Mill  Co.,  m.    App.    227;    In    re    Glen    Iron 

89    111.    48 ;    Kern   v.    Chicago   Co-  Works,  20  Fed.  674,  disapproved  in 

operative   Brewery  Ass'n,   140   111.  Bunn's  Appeal,  105  Pa.  St.  49,  51 

371;  Brown  v.  Union  Ins.  Co.,  3  La.  Am.  Rep.  166. 

Ann.    177;    Payne    v.    Bullard,    23  4S4  Ante   §780 

Miss.  88,  55  Am.  Dec   74.  ,g,  ^        ,    ^     eal,  105  Pa.  St.  49, 

In   some   states  the   remedy  by  Am  -Ro-n  irr 

garnishment  is  expressly  provided  »^  ^™-  "^P"  ^""'-       . 

by  statute.    See  infra,  this  section.  ^^^  See  the  cases  in  note  482,  su- 

481  Ante,  §  497  et  seq.  Pra.     And  see  ante,  §  780. 
182  Bingham  v.  Rushing,  5  Ala.  48?  See  ante,  §  785(j). 
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an  action  is  brought  to  recover  an  indebtedness  against  a  cor^ 
poration,  it  shall  be  competent  to  proceed  against  stockholders 
to  the  extent  of  any  unpaid  balances  on  the  stock  owned  by  them 
respectively,  "as  in  cases  of  garnishment."*^® 

(c)  Execution. — Unless  such  a  remedy  is  provided  by  statute, 
creditors  of  a  corporation,  having  recovered  a  judgment  against 
it,  cannot  levy  an  execution  upon  the  individual  property  of  its 
stockholders,  even  though  the  latter  may  be  liable  for  a  balance 
on  their  stock.**'  In  some  jurisdictions,  however,  it  is  ex- 
pressly provided  by  statute  that  ^vhen  an  execution  has  been  is- 
sued upon  a  judgment  against  a  corporation,  and  returned  un- 
satisfied, the  judgment  creditor  may  have  execution  against  a 
stockholder  to  the  extent  of  the  unpaid  balance  due  on  his  stock. 
These  statutes  will  be  considered  when  we  come  to  treat  of  the 
individual  liability  of  stockholders  under  statutory  or  constitu- 
tional provisions.*®" 

(d)  Mandamus. — In  England,  mandamus  has  been  held  to 
lie,  at  the  instance  of  creditors,  to  compel  the  officers  of  a  cor- 
poration to  make  calls  upon  unpaid  subscriptions  for  the  pur- 
pose of  raising  funds  to  pay  its  debts.*®^  And  in  this  country 
there  are  dicta  in  some  of  the  cases  to  the  effect  that  this  remedy 
is  available.*®^  There  seem  to  have  been  no  decisions  to  this 
effect,  however,  and  the  question  is  at  least  doubtful.*"'^  As- 
suming that  mandamus  will  lie,  a  creditor  is  not  bound  to  re- 
sort to  such  remedy  instead  of  suing  in  equity.*'* 

(e)  Remedy  in  equity — (1)  In  general. — ^If  calls  are  neces- 
sary to  render  subscriptions  to  stock  in  a  corporation  payable, 
and  have  not  been  made,  so  that  the  subscriptions  cannot  be 

*88As   to   the    procedure   under  *!>i  Reg.  v.  Victoria  Park  Co.,  1 

this  statute,  see  World's  Fair  Ex-  Q.  B.  288;  Reg.  y.  Ledgard,  1  Q.  B. 

cursion  &  Transportation  Boat  Co.  616;  Rex  v.  St.  Katherine  Docli  Co., 

V.    Gasch,    162    111.    402,    reversing  4  Barn.  &  Adol.  360. 

Gasch  V.  World's  Fair  Excursion  &  *»2  Patterson   v.   Lynde,   112   111. 

Transportation    Boat    Co.,    59    111.  196,  206;  Hatch  v.  Dana,  101  U.  S. 

App.    391;    Kern    v.    Chicago    Co-  205,  215,  2  Keener's  Cas.  1880,  1886. 

operative  Brewery  Ass'n,  140  111.  *^^  Hays  v.  Lycoming  Fire  Ins. 

371.  Co.,  98  Pa.  St.  184;  Ward  v.  Gris- 

489  Post,  §  804.  woldville  Mfg.  Co.,  16  Conn.  593. 

"0  Post,  §  803  et  seq.  ^»*  Infra,  this  section,  (e)  (2). 
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reached  by  garnishineiit,  and,  by  the  weight  of  authority,  even 
when  calls  are  not  necessary  or  have  been  made,*®^  a  creditor 
of  the  corporation,  after  having  exhausted  his  legal  remedies 
against  it  by  recovering  a  judgment  and  issuing  an  execution, 
or,  under  some  circumstances,  without  this,*^®  may  maintain  a 
bill  in  equity,  on  behalf  of  himself  and  other  creditors  who  may 
com*  into  the  suit,  or,  in  some  jurisdictions,  on  his  own  be- 
half only,*^^  to  compel  the  stockholders,  or  some  of  them,*'* 
to  pay  in  the  amount  due  on  their  stock,  and  have  the  same  ap- 
plied in  satisfaction  of  his  claim,  or  of  the  claims  of  himself 
and  other  creditors,  according  to  the  rule  in  the  particular  ju- 
risdiction. The  jurisdiction  of  a  court  of  equity  in  such  a  case 
to  reach  and  subject  the  equitable  assets  of  the  corporation  to 
the  payment  of  its  debts  is  too  clear  and  too  well  settled  to 
admit  of  controversy.*'®  The  fact  that  the  contracts  of  sub- 
scription provide  for  payment  upon  call  of  the  directors,  and 
that  no  call  has  been  made,  will  not  defeat  a  creditors'  suit  to 


495  Infra,  this  section,  (2). 

496  Infra,  this  section,  (3) . 

497  Infra,  this  section,  (5). 

498  Infra,  this  section,  (5). 

499  United  States  r  Ogilvie  v. 
Knox  Ins.  Co.,  22  How.  380,  2  Keen- 
er's  Cas.  1868,  1  Cum.  Cas.  814; 
Burke  v.  Smith,  16  Wall.  390; 
Hatch  V.  Dana,  101  U.  S.  205,  2 
Keener's  Cas.  1880,  1  Cum.  Cas. 
832;  Marsh  v.  Burroughs,  1  Woods, 
463,  Fed.  Cas.  No.  9,112;  Holmes  t. 
Sherwood,  3  McCrary,  405,  16  Fed. 
725. 

Alabama:  Allen  v.  Montgomery 
R.  Co.,  11  Ala.  437;  Goodwin  v. 
McGehee,  15  Ala.  232;  Smith  v. 
Huckabee,  53  Ala.  191;  Glenn  v. 
Semple,  80  Ala.  159,  60  Am.  Rep. 
92. 

Arkansas:  Jones  v.  Jarman,  34 
Ark.  323. 

California:  Harmon  v.  Page,  62 
Cal.  448;  Baines  v.  Babcock,  95  Cal. 
581,  29  Am.  St.  Rep.  158 ;  Potter  v. 
Dear,  95  Cal.  578. 

Connecticut:  Ward  v.  Griswold- 
ville  Mfg  Co.,  16  Conn.  593;  Fish 
V.  Smith,  73  Conn.  377. 

Georgia:     High  tower  v.   Thorn- 


ton, 8  Ga.  486,  52  Am.  Dec.  412; 
Stinson  v.  Williams,  35  Ga.  170; 
Dalton  &  Morganton  R.  Co.  v.  Mc- 
Daniel,  56  Ga.  191. 

Illinois:  Coleman  v.  Howe,  154 
111.  458,  45  Am.  St.  Rep.  133;  Singer 
V.  Hutchinson,  183  111.  606,  75  Am. 
St.  Rep.  133. 

Maine:  Barron  v.  Paine,  83  Me. 
312. 

Massachusetts:  Spear  v.  Grant, 
16  Mass.  9. 

Minnesota:  Wallace  v.  Carpen- 
ter Electric  Heating  Mfg.  Co.,  70 
Minn.  321,  68  Am.  St.  Rep.  530. 

Mississippi:  Payne  v.  Bullard^ 
23  Miss.  88,  55  Am.  Dec.  74. 

Missouri :  Washington  Savings 
Bank  v.  Butchers'  &  Drovers'  Bank, 
107  Mo.  133,  28  Am.  St.  Rep.  405. 

Nevada:  Thompson  v.  Reno 
Savings  Bank,  19  Nfev.  103,  3  Am. 
St.  Rep.  797;  Id.,  19  Nev.  242,  3 
Am.  St.  Rep.  883. 

New  Jersey:  Wetherbee  v.  Ba- 
ker, 35  N.  J.  Eg.  501. 

New  York:  Briggs  v.  Penniman, 
8  Cow.  387,  18  Am.  Dec.  454;  Mann 
V.  Pentz,  3  N.  Y.  415;  Gillet  v. 
Moody,  5  Barb.  185,  3  N.  Y.  479  ^ 
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compel  payment  of  the  subscriptions,  for  the  court  has  jurisdic- 
tion to  compel  the  directors  to  make  calls,  or  to  make  the  calls 
itself.^"" 

In  such  a  suit,  the  creditor  may  apply  for  the  appointment 
of  a  receiver  to  collect  the  subscriptions,  and  apply  them  in  the 
payment  of  debts.^"^ 

This  equitable  remedy  of  creditors  to  reach  unpaid  subscrip- 
tions is  not  taken  away  by  a  statute  making  each  stockholder 
of  a  corporation  individually  and  personally  liable  for  such  pro- 
portion of  its  debts  and  liabilities  as  the  amount  of  stock  owned 
by  him  bears  to  the  whole  of  the  capital  stock,  and  for  a  like 
proportion  only  of  each  debt  or  claim  against  the  corporation.^"^ 
The  remedy  thus  given  "is  purely  statutory,  and  furnishes  to 
creditors  of  corporations  additional  security  by  making  the 
stockholder  directly  liable  for  his  proportion  of  the  corporate 
debts,  and  was  not  intended  to  diminish  the  assets  of  the  cor- 
poration by  releasing  the  stockholder  from  his  indebtedness  to 
the  corporation  on  account  of  his  unpaid  subscription  for  stock,. 

Rankine  v.  Elliott,  16  N.  Y.  377;  2  Keener's  Cas.  1880,  1  Cum.  Cas. 

Dayton  v.  Borst,  31  N.  Y.  435.  832;    Scovill  v.  Thayer,  105  V.  S. 

North  Carolina:     Cooper  v.  Adel  143,  2  Keener's  Cas.  897,  2  Smith's 

Security  Co.,  127  N.   C.   219.  Cas.   818;    Hill  v.  Merchants'   Mu- 

Ohio:      Henry    v.    Vermillion    &  tual  Ins.  Co.,  134  U.  S.  519;  Curry 

Ashland  R.  Co.,  17  Ohio,  187;  Um-  v.  Woodward,  53  Ala.  371;  Glenn  v. 

sted  V.  Buskirk,  17  Ohio  St.  113.  Semple,  80  Ala.  159,  60  Am.  Rep. 

Oregon:     Brundage  v.  Monumen-  92;  Henry  v.  Vermillion  &  Ashland 

tal  Gold  &  Silver  Mining  Co.,   12  R.  Co.,  17  Ohio,  187 ;  Dalton  &  Mor- 

Or.  322.  ganton  R.  Co.  v.  McDaniel,  56  Ga. 

Pennsylvania:     Bunn's    Appeal,  191;  Glenn  v.  Semple,  80  Ala.  159, 

105   Pa.  St.  49,  51  Am.  Rep.  166;  60  Am.  Rep.  92;  Glenn  v.  Williams, 

Bell's  Appeal,  115  Pa.  St.  88,  2  Am.  60    Md.    93 ;    Washington    Savings 

St.  Rep.   532;    Johnston  v.  Markle  Bank  v.  Butchers' &  Drovers' Bank, 

Paper  Co.,  153  Pa.  St.  189.  107  Mo.  133,  28  Am.  St.  Rep.  405; 

South  Carolina:      Efird  v.  Pled-  In     re     Minnehaha    Driving-Park 

mont  Land  Improvement  &  Invest-  Ass'n,    53    Minn.    423;    and    other 

ment  Co.,  55  S.  C.  78.  cases  in  note  499,  supra. 

Vermont:     Bassett  v.  St.  Albans       ^oi  Mann  v.  Pentz,  3  N.  Y.  415; 

Hotel  Co.,  47  Vt.  313.  Rankine  v.  Elliott,  16  N.  Y.  377; 

Virginia:     Martin  v.   South   Sa-  g^^^^  3^  N.  Y.  435.    And 

lem  Land  Co.,  94  Va.  28.  olo  T,r,at    s  7Qq 

Washington:    Burch  v.  Taylor,  1  ®^®  P°^^'  ^  ""'■ 
Wash.  St.  245.  502  Harmon  v.  Page,  62  Cal.  448; 

Wisconsin:    Adler  v.  Milwaukee  Balnes  v.  Babcock,  95  Cal.  581,  29 

Patent  Brick  Mfg.  Co.,  13  Wis.  57.  Am.  St.  Rep.  158;  Potter  v.  Dear, 

BOO  Hatch  V.  Dana,  101  U.  S.  205,  95  Cal.  578. 
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or  to  take  away  from  the  creditor  the  right  to  resort  to  a  court 
of  equity  to  compel  its  payment."^"^ 

(2)  Adequate  remedy  at  law. — In  some  of  the  cases  it  has 

been  held  that  when  a  corporation  has  made  a  call  for  payment 
of  subscriptions,  or  when  they  are  payable  without  call,  and  are 
due,  a  judgment  creditor  has  an  adequate  remedy  at  law  against 
the  stockholders  by  garnishment,^"*  and  that  he  cannot  maintain 
a  suit  in  equity  in  such  a  case  to  reach  the  unpaid  subscrip- 
tions.^"^ The  contrary  was  held  in  a  Mississippi  case,  on  the 
ground  that,  "in  cases  in  which  equity  originally  possessed  ju- 
risdiction, such  jurisdiction  is  not  taken  away  by  a  statute  con- 
ferring jurisdiction  on  a  court  of  law.  At  most  the  jurisdic- 
tion from  that  period  becomes  concurrent."®"® 

The  general  principle  is  that  the  jurisdiction  of  a  court  of 
equity  is  not  taken  away  by*  a  statute  providing  a  remedy  at 
law,  even  though  such  remedy  may  be  adequate,  unless  by  ex- 
press language  or  necessary  implication ;  and  this  is  true  of  the 
jurisdiction  of  a  court  of  equity  to  compel  payment  of  unpaid 
subscriptions  at  the  suit  of  creditors  of  a  corporation.  A  suit 
in  equity  will  lie,  therefore,  notwithstanding  the  fact  that  a 
special  remedy  is  given  by  a  charter  or  statutory  provision,  un- 
less the  remedy  so  given  is  made  exclusive,  either  in  express 
terms  or  by  necessary  implication.®"^  A  creditors'  bill  may  be 
maintained  to  reach  unpaid  subscriptions,  notwithstanding  a 
statute  allowing  a  creditor  to  issue  execution  and  levy  on  the 
property  of  a  stockholder,  or  to  bring  suit  directly  against  a 
stockholder.®"^ 

Assuming  that  mandamus  vdll  lie  to  compel  the  officers  of  a 
corporation  to  make  calls  upon  unpaid  subscriptions  for  the  pur- 
ses Baines  v.  Babcock,  95  Cal.  581,       '"^  Holmes   v.    Sherwood,   3   Mc- 
29  Am.  St.  Rep.  158.  Crary,  405,  16  Fed.  725;  Harmon  v. 

504c?„T,ra    this  sprtion     (h)  ^^^e,  62  Cal.  448;   Potter  v.  Dear, 

504bupra,  tnis  section,   (b).  gg  ^^^    ^^^.   -vsrashlngton  Savings 

505  Allen  V.  Montgomery  R.  Co.,  Bank  v.  Butchers'  &  Drovers'  Bank, 
11  Ala.  437.  107  Mo.  133,  28  Am.  St.  Rep.  405. 

506  Payne  v.  Bullard,  23  Miss.  88,  508  Washington  Savings  Bank  v. 
55  Am.  Dec.  74.  And  see  the  cases  Butchers'  &  Drovers'  Bank,  107  Mo. 
In  the  notes  following.  133,  28  Am.  St.  Rep.  405. 
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pose  of  raising  funds  to  pay  its  debts,^"*  creditors  are  not  bound 
to  resort  to  such  remedy  instead  of  suing  in  equity.^^" 

(3)  Exhausting  legai  remedies  against  the  corporation — 

Judgment  and  execution. — It  is  a  general  principle  in  relation 
to  creditors'  suits,  applicable,  of  course,  to  suits  by  creditors 
of  corporations,  that  a  creditor  cannot  maintain  a  bill  in  equity 
to  reach  equitable  assets  of  his  debtor,  and  subject  them  to  the 
payment  of  his  claim,  until  he  has  first  exhausted  his  legal 
remedy ;^^^  and  as  a  general  rule,  therefore,  a  creditor  of  a  cor- 
poration cannot  sue  in  equity  to  reach  and  subject  to  the  pay- 
ment of  his  claim  unpaid  stock  subscriptions  until  he  has  re- 
covered a  judgment  against  the  corporation,  and  an  execution 
thereon  has  been  returned  wholly  or  partly  unsatisfied,  unless 
he  shows  a  good  excuse.®^^ 

This  rule  does  not  apply,  however,  when  the  corporation  has 
been  dissolved,  or  when,  for  any  other  reason,  it  is  not  possible 
to  obtain  a  judgment  against  it.^^^  And  the  issue  and  return 
of  an  execution  is  not  necessary  where  it  appears  that,  by  rea- 
son of  the  bankruptcy  or  notorious  insolvency  of  the  corporation, 
such  a  step  would  have  been  an  idle  and  useless  ceremony.^^* 

503  See  supra,  this  section,  (d).  218;   Sturges  v.  Vaaderbilt,  73  N. 

510  Hatch  V.  Dana,  101  U.  S.  205,  Y.  384;  Wetherbee  v.  Baker,  35  N. 
215,  2  Keener's  Gas.  1880,  1886;  J.  Eq.  501;  Driesbach  v.  Price,  133 
Ward  V.  Griswoldville  Mfg.  Co.,  Pa.  St.  560;  Adier  v.  Milwaukee 
16  Conn.  593;  Dalton  &  Morganton  Patent  Brick  Mfg.  Co.,  13  Wis.  57; 
R.  Co.  V.  McDaniel,  56  Ga.  191;  Burch  v.  Taylor,  1  Wash.  St.  245. 
Thompson  v.  Reno  Savings  Bank,  The  liability  of  a  stockholder  to 
19  Nev.  242,  3  Am.  St.  Rep.  883.  answer  to  the  creditors  of  the  cor- 

511  Ante,  §  775(c).  poration    or    their    representatives 

512  Ogilvie  V.  Knox  Ins.  Co.,  22  for  the  full  par  value  of  his  shares. 
How.  (U.  S.)  380,  2  Keener's  Cas.  where  they  have  been  issued  to  him 
1868,  1  Cum.  Cas.  814;  Terry  v.  at  less  than  par^  is  a  secondary 
Anderson,  95  U.  S.  628;  National  liability  only,  analogous  to  that  of 
Tube-Works  Co.  v.  Ballou,  146  U.  S.  a  guarantor,  and  does  not  arise 
517;  Swan  Land  &  Cattle  Co.  v.  until  default  of  the  corporation 
Frank,  148  U.  S.  603:  Hollins  v.  has  been  judicially  ascertained. 
Brierfleld  Coal  &  Iron  Co.,  150  U.  Gillin  v.  Sawyer,  93  Me.  151. 

S.  371,  2  Keener's  Cas.  1683,  2  Cum.  As  to  the  necessity  for  exhaust- 

Cas.  255;   Holmes  v.  Sherwood,  3  ing  the  legal  remedies  against  the 

McCrary,  405,  16  Fed.  725 ;   Payne  corporation  before  suing  to  enforce 

V.  Bullard,  23  Miss.  88,  55  Am.  Dec.  a   statutory  liability  of   creditors, 

74;    Patterson    v.    Lynde,    112    111.  see  post,  §  814. 

196;   E.  Remington  &  Sons  v.  Sa-  sis  Ante,  §  775.    And  see  post,  § 

mana    Bay    Co.,    140    Mass.    494;  814(b). 

Blake  V.  Hinkle,  10  Yerg.  (Tenn.)  sn  Terry  v.  Anderson,  95  U.  S. 
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A  creditor  proves  that  he  has  exhausted  his  legal  remedy  by 
introducing  in  evidence  his  judgment  against  the  corporation, 
with  the  return  unsatisfied  of  the  execution  thereon.^^'  The 
return  of  execution  unsatisfied  is  conclusive  evidence  that  the 
creditor  has  exhausted  his  legal  remedy,  and  stockholders  can- 
not avoid  its  effect  by  showing  that  the  corporation  was  in  fact 
the  owner  and  in  possession  of  a  large  amount  of  personal 
property  which  might  have  been  levied  upon.^^® 

By  express  statutory  provision  in  some  states,  a  creditor  may 
maintain  a  creditors'  bill  against  an  insolvent  corporation  to 
reach  equitable  assets,  including  unpaid  subscriptions,  without 
first  obtaining  a  judgment  against  the  corporation.^^  ^ 

A  simple  contract  creditor  cannot  maintain  such  a  suit  in 
the  federal  courts,  although  a  statute  of  the  state  may  author- 
ize such  a  proceeding  in  the  state  courts.®^® 

(4)  Joinder  of  causes  of  action. — A  judgment  creditor 

may  unite  in  the  same  action  a  claim  to  compel  stockholders 
to  pay  up  their  subscriptions  and  a  claim  to  enforce  their  stat- 
utory liability  for  debts  of  the  corporation.^^® 

(5)  Parties  to  creditors'  suit. — Most  of  the  courts  hold 

that  a  creditors'  bill  to  reach  unpaid  subscriptions  to  the  cap- 
ital stock  of  a  corporation,  when  it  is  insolvent,  while  it  need 
not  make  all  the  creditors  actual  parties,  must  be  brought  on 
behalf  of  all  who  may  come  in,  on  the  ground  that,  when  a 
corporation  becomes  insolvent,  a  court  of  equity  looks  upon  its 
assets,  including  unpaid  subscriptions,  as  a  trust  fund  for  the 

628,  636;  Salt  Lake  Hardware  Co.  sis  Baines  v.  Babcock,  95  Cal.  581, 

V.  Tintic  Milling  Co.,  13  Utah,  423.  29  Am.  St.  Rep.  158.     See  post,  § 

And  see  post,  §  814(b).     See,  how-  814(b). 

ever,  Burch  v.  Taylor,  1  Wash.  St.  sio  Baines  v.  Babcock,  95  Cal.  581, 

245. '  29   Am.    St.    Rep.    158.     See,   also. 

An  allegation  that  the  stockhold-  Jones  v.  Green,  1  Wall.  (U.  S.)  332. 

ers  have  failed  and  refused  to  elect  si?  Cohn  v.  Waters,  83  111.  App. 

directors  and  officers  shows  no  ex-  387. 

cuse  for  failure  to  obtain  judgment  sis  Hollins  v.   Brierfield   Coal  & 

against  the   corporation,   where   a  Iron  Co.,  150  U.  S.  371,  2  Keener's 

statute  expressly  authorizes  serv-  Cas.  1683,  2  Cum.  Cas.  255.  ' 

ice  of  process  upon  the  late  presi-  sia  Warner  v.  Callender,  20  Ohio 

dent     cashier,     or     any     director.  St.  190;  Barrick  v.  GifEord,  47  Ohio 

Blake  v.  Hinkle,  10  Yerg.  (Tenn.)  St.  180,  21  Am.  St.  Rep.  798.    See 

218  post,  §  821. 
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benefit  of  all  its  creditors,  and  that  no  one  creditor  can  go  into 
equity  and  appropriate  such  assets  exclusively  to  himself.^^" 

Even  when  a  creditors'  bill  is  not  brought  on  behalf  of  all 
creditors  who  may  come  in,  other  creditors  have  a  right  to 
come  in  and  share  in  the  distribution.^^^  [ 

When  a  creditors'  suit  is  brought  on  behalf  of  himself  and ' 
other  creditors  who  may  come  in,  the  other  creditors  must  come 
into  that  suit  if  they  wish  to  enforce  their  claims.     They  can- 
not bring  separate  suits,  and,  if  they  attempt  to  do  so,  they 
may  be  enjoined.®^^ 

A  creditor  is  not  precluded  from  maintaining  a  creditors' 
suit  because  he  happens  also  to  be  a  stockholder  in  the  corpo- 
ration,'^^ but  he  must  pay  anything  due  on  his  stock,  like  the 
other  stockholders,  and  then  share  fro  rata  with  the  other  cred- 
itors.'^* 

In  such  a  suit,  all  the  stockholders  may  be  joined  as  defend- 


520  Patterson  v.  Lynde,  106  U.  S. 
519;  Marsh  v.  Burroughs,  1  Woods, 
463,  Fed.  Cas.  No.  9,112:  Holmes  v. 
Sherwood,  3  McCrary,  405,  16  Fed. 
725;  Cleveland  Rolllng-Mill  Co.  v. 
Texas  &  St.  Louis  Ry.  Co.,  27  Fed. 
250;  First  Nat.  Bank  of  Sioux  City 
V.  Peavey,  75  Fed.  154;  Mann  v. 
Pentz,  3  N.  Y.  415;  Thompson  v. 
Reno  Savings  Bank,  19  Nev.  103,  3 
Am.  St.  Rep.  797;  Wetherbee  v. 
Baker,  35  N.  J.  Eq.  501;  Bickley  v. 
Schlag,  46  N.  J.  Eq.  533;  Adler  v. 
Milwaukee  Patent  Brick  Mfg.  Co., 
13  Wis.  57;  Coleman  v.  White,  14 
Wis.  700,  80  Am.  Dec.  797;  Bunn's 
Appeal,  105  Pa.  St.  49,  51  Am.  Rep. 
166;  Brundage  v.  Monumental 
Gold  &  Silver  Mining  Co.,  12  Or. 
322;  Ladd  v.  Cartwright,  7  Or.  329; 
Crease  v.  Babcock,  10  Mete. 
(Mass.)  525,  531;  Grew  v.  Breed, 
10  Mete.  (Mass.)  569;  First  Nat. 
Bank  of  Barre  v.  Hingham  Mfg. 
Co.,  127  Mass.  563. 

When  a  creditor  sues  in  equity 
on  his  own  behalf  only  to  reach 
unpaid  stock  subscriptions,  he  may 
amend  so  as  to  make  the  suit  on 
behalf  of  himself  and  other  credit- 


ors who  may  choose  to  come  in. 
Thompson  v.  Reno  Savings  Bank, 
19  Nev.  103,  3  Am.  St.  Rep.  797. 

And  when  a  bill  or  complaint  by 
a  creditor  to  reach  unpaid  sub- 
scriptions does  not  show  upon  its 
face  that  there  are  any  other  cred- 
itors, it  is  good  as  against  a  gen- 
eral demurrer,  or  even  a  special 
demurrer,  notwithstanding  a  fail- 
ure to  allege  that  the  suit  is 
brought  for  the  benefit  of  all  the 
creditors.  In  such  a  case,  the  ob- 
jection must  be  raised  by  answer. 
Tatum  V.  Rosenthal,  95  Cal.  129,  29 
Am.  St.  Rep.  97. 

As  to  parties  to  suits  to  enforce 
the  statutory  liability  of  stockhold- 
ers, see  post,  §  822. 

521  TurnbuU  v.  Prentiss  Lumber 
Co.,  55  Mich.  387. 

522  Crease  v.  Babcock,  10  Mete. 
(Mass.)  525;  Pierce  v.  Milwaukee 
Construction  Co.,  38  Wis.  253.  See, 
also,  post,  §  822. 

523  Bickley  v.  Schlag,  46  N.  J. 
Eq.  533;  Wilson  v.  Kiesel,  9  Utah, 
397. 

524  Post,  §  801. 
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ants,  and  in  some  jurisdictions,  as  we  shall  see,  they  must  or- 
dinarily be  joined.^2^  Personal  representatives  of  deceased 
stockholders  may  be  joined  as  defendants.^^^ 

According  to  the  weight  of  authority,  a  creditors'  bill  to  reach 
unpaid  subscriptions  may  be  maintained  against  the  corpora- 
tion and  one  or  more  stockholders,  without  making  all  the  stock- 
holders parties.  The  fact  that  the  other  stockholders  are  also 
liable  is  immaterial.  If  one  of  them  is  thus  compelled  to  pay 
more  than  his  share,  he  may  sue  the  others  for  contribution,  or 
have  them  made  parties  to  the  suit,  in  a  proper  case,  so  that 
all  rights  may  be  adjusted,  but  with  this  matter  the  creditors 
are  not  concerned.  ^^^  This  is  true  of  a  suit  to  compel  pay- 
ment of  the  balance  due  on  watered  or  fictitiously  paid  up 
stock. ^^®  And  it  is  true  of  a  proceeding  under  a  statute  giving 
a  remedy  substantially  like  that  in  equity,  unless  the  statute 
establishes  a  different  rule.^^^  "A  judgment  creditor,  who  has 
exhausted  his  legal  remedy,"  said  Mr.  Justice  Bradley  in  a 
federal  case,  "may  pursue,  in  a  court  of  equity,  any  equitable 
interest,  trust  or  demand  of  his  debtor,  in  whosesoever  hands  it 
may  be.  And  if  the  party  thus  reached  has  a  remedy  over 
against  other  parties  for  contribution  or  indemnity,  it  will  be 

525  Infra,  this  section.  111.  App.  675 ;  Manufacturers'  Paper 

526  Hamilton  v.  Clarion,  Mahon-  Co.  v.  Lindblom,  80  111.  App.  267; 
ing  &  P.  R.  Co.,  144  Pa.  St.  34.  Brundage  v.   Monumental   Gold  & 

527  Ogilvie  V.  Knox  Ins.  Co.,  22  Silver  Mining  Co.,  12  Or.  322;  Mar- 
How.  (U.  S.)  380,  2  Keener's  Gas.  tin  v.  South  Salem  Land  Co.,  94  Va. 
1868,  1  Cum.  Cas.  814;  Hatch  v.  28 ;  Gibbons  v.  Grinsel,  79  Wis.  865 ; 
Dana,  101  U.  S.  205,  2  Keener's  Cas.  Cooper  v.  Adel  Security  Co.,  127 
1880,   1   Cum.   Cas.   832;    Marsh  v.  N.  C.  219. 

Burroughs,  1  Woods,  468,  Fed.  Cas.  Where  only  a  part  of  the  stock- 
No.  9,112;  Bartlett  v.  Drew,  57  N.  holders  are  made  parties,  they  may 
Y.  587;  Pierce  v.  Milwaukee  Con-  bring  the  others  in  by  a  cross  bill, 
struction  Co.,  38  Wis.  253;  Thomp-  and  enforce  contributions,  or  they 
son  V.  Reno  Savings  Bank,  19  Nev.  may  sue  for  contribution  in  an  in- 
103,  3  Am.  St.  Rep.  797;  Id.,  19  dependent  suit,  after  having  been 
Nev.  242,  3  Am.  St.  Rep.  883;  compelled  to  pay  more  than  their 
Baines  v.  Babcock,  95  Cal.  581,  29  share.  See  ante,  §  796. 
Am.  St.  Rep.  158;  Potter  v.  Dear,  528  Ante,  §  401;  Coleman  v. 
95  Cal.  578;  Coleman  v.  Howe,  154  Howe,  154  111.  458,  45  Am.  St.  Rep. 
111.  458,  45  Am.  St.  Rep.  133;  Sie-  133;  Singer  v.  Hutchinson,  183  111. 
gel  V.  A.  H.  Andrews  &  Co.,  181  111.  606,  75  Am.  St.  Rep.  133;  and  other 
350,  aflBrming  78  111.  App.  611;  cases  cited  in  note  527,  supra. 
Singer  v.  Hutchinson,  183  111.  606,  520  pierce  v.  Milwaukee  Con- 
75  Am.  St.  Rep.  133,  affirming  83  struction  Co.,  38  Wis.  253. 
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no  defense  to  the  primary  suit  against  him  that  they  are  not 
parties.  If  a  creditor  were  to  be  stayed  until  all  such  parties 
could  be  made  to  contribute  their  proportionate  shares  of  the 
liability,  he  might  never  get  his  money."^^"  "The  creditors  of 
the  corporation,"  said  Mr.  Justice  Grier  in  such  a  case,  "are 
seeking  satisfaction  out  of  the  assets  of  the  company  to  which 
the  defendants  are  debtors.  If  the  debts  attached  are  sufficient 
to  pay  their  demands,  the  creditors  need  look  no  further.  They 
are  not  bound  to  settle  up  all  the  affairs  of  this  corporation, 
and  the  equities  betAveen  its  various  stockholders  or  partners, 
corporators  or  debtors.  If  A.  is  bound  to  pay  his  debt  to  the 
corporation,  in  order  to  satisfy  its  creditors,  he  cannot  defend 
himself  by  pleading  that  these  complainants  might  have  got 
their  satisfaction  out  of  B.  quite  as  well.  It  is  true,  if  it  be 
necessary  to  a  complete  satisfaction  of  the  complainants  that 
the  corporation  be  treated  as  an  insolvent,  the  court  may  ap- 
point a  receiver,  with  authority  to  collect  and  receive  all  the 
debts  due  to  the  company,  and  administer  all  its  assets.  In 
this  way,  all  the  other  stockholders  or  debtors  may  be  made  to 
contribute.  "°^^ 

This  doctrine  is  not  recognized  in  all  jurisdictions.  In  some 
states  it  is  held  that  when  a  corporation  becomes  insolvent,  and 
it  is  necessary  to  resort  to  unpaid  stock  subscriptions  for  the 
payment  of  its  debts,  only  so  much  of  the  unpaid  capital  can 
be  called  in  as  is  necessary  for  the  payment  of  debts,  after  ex- 
hausting all  the  other  assets,  and  that  it  is  necessary  in  such 
a  case  that  an  account  shall  be  taken  of  the  amount  of  debts, 
assets,  and  unpaid  capital,  and  a  decree  made  for  an  assess- 
ment of  the  amount  due  by  each  stockholder;  and  where  this 
doctrine  is  held,  it  is  necessary,  of  course,  that  all  the  stock- 
holders shall  be  made  parties  to  a  creditors'  suit  to  reach  un- 
paid stock  subscriptions,  unless  sufficient  excuse  is  shown  for 
not  making  them  all  parties.®^^     It  is  not  necessary  to  join 

530  Marsh  v.  Burroughs,  1  Woods,   How.  (U.  S.)  380,  2  Keener's  Cas. 
468,  Fed.  Cas.  No.  9,112.  1868,  1  Cum.  Cas.  814. 

631  Ogilvie  V.  Knox  Ins.  Co.,  22       =32  Bell's  Appeal,  115  Pa.  St.  88, 


2464  PRIVATE  CORPORATIONS. 


§  799a 


stockholders  who  are  beyond  the  jurisdiction  of  the  court,  or 
who  are  insolvent.^^* 

If  the  object  of  a  suit  is  to  wind  up  the  affairs  of  the  cor- 
poration, all  the  stockholders,  so  far  as  they  can  be  ascertained, 
should  be  made  parties,  so  that  complete  justice  may  be  done 
by  equalizing  the  burdens,  and  in  order  to  prevent  a  multi- 
plicity of  suits.^^* 

As  against  an  objection  seasonably  and  properly  made,  the 
corporation  itself  is  a  necessary  party  to  a  creditors'  suit  to 
reach  unpaid  subscriptions,^^^  unless  it  is  beyond  the  jurisdic- 
tion of  the  court,  or  has  been  dissolved,^^®  but  it  is  not  an  in- 
dispensable party.  Objection  to  its  nonjoinder  is  waived  if  it 
is  not  made  by  demurrer  or  answer.^^^ 

i  799.  Remedies  in  case  of  receivership,  bankruptcy  or  insolv- 
ency proceedings,  and  assignments  for  the  benefits  of 
creditors. 

(a)  Receivership. — When  creditors  of  a  corporation  sue  in 
equity  to  reach  and  subject  unpaid  subscriptions  for  stock  to 
the  payment  of  their  claims,  as  explained  in  a  former  section, 
the  court  has  jurisdiction,  as  we  have  seen,  to  make  a  call  upon 
stockholders  for  the  payment  of  the  balance  due  on  their  stock, 
or  so  much  of  such  balance  as  may  be  necessary  to  satisfy  the 
claims  of  creditors,  and  it  may  appoint  a  receiver  to  receive 
and  collect  the  same.^^^  The  decree  making  the  call  will,  ac- 
cording to  the  weight  of  authority,  be  binding  on  all  the  stock- 
holders, whether  they  are  themselves  parties  to  the  suit  or  not, 

2  Am.  St.  Rep.  532;  Bunn's  Appeal,  14  Wis.  700,  80  Am.  Dec.  797;  King 
105  Pa.  St.  49,  51  Am.  Rep.  166.  v.  Sullivan,  93  Ga.  621;  Patterson 

=33  Wilson    V.    California    Wine  ^  ^'^''^%^^  ,V^-  i^^'  .^^^"l^- 

Co.,  95  Mich.  117.  Pentz,  3  NY   415 ;  Brmckerhoff  v. 

Brown,  7  Johns.  Ch.   (N.  Y.)   217, 

534  Hatch  V.  Dana,  101  U.  S.  205,  226;  Perkins  v.  Sanders,  56  Miss. 
2  Keener's  Cas.  1880,  1  Cum.  Cas.  733;  wetherbee  v.  Baker,  35  N.  J. 
832.  Bq.  501. 

535  Walsh  V.  Memphis,  Carthage  "so  Walser  v.  Sellgman,  21 
&  N.  W.  R.  Co.,  2  McCrary,  156,  6  Blatchf.  130,  13  Fed.  415. 

Fed.  797;  First  Nat.  Bank  of  Han-  537  Potter  v.   Dear,   95  Cal.   578. 

nibal  v.  Smith,  6  Fed.  215;   Adler  And  see  Wetherbee  v.  Baker,  35  N. 

V.    Milwaukee    Patent   Brick   Mfg.  J.  Eq.  501. 

Co.,  13  Wis.  57;  Coleman  v.  White,  ossAnte,  §  798(e). 
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since  they  are  represented  by  the  corporation ;  and  when  author- 
ized by  the  court,  the  receiver,  in  most  jurisdictions  by  ex- 
press statutory  provision,  and  in  others  without  any  statutory 
provision,  may  maintain  actions  at  law,  or,  in  a  proper  case,  a 
suit  in  equity,  in  his  own  name,  against  the  stockholders  to  re- 
cover what  may  be  due.®** 

It  has  been  held  that,  when  a  call  has  been  made  by  the  cor- 
poration or  by  the  court,  or  when  no  call  is  necessary,  the  rem- 
edy of  the  receiver  is  by  an  action  at  law,  and  that  he  can- 
not sue  in  equity;^*"  but  this  can  only  be  true  when  no  special 
grounds  of  equitable  jurisdiction  exist.®*^  A  receiver  may  sue 
out  an  attachment  in  a  proper  case  to  collect  an  unpaid  sub- 

539  United  States:  Winans  v.  New  Jersey:  Kinsela's  Adm'r  v. 
McKean  Railroad  &  Navigation  Cataract  City  Banlc,  18  N.  J.  Eq. 
Co.,  6  Blatclif.  215,  Fed.  Cas.  No.  158;  Barkalow  v.  Totten,  53  N.  J. 
17,862;  Cliandler  v.  Siddle,  3  Dill.  Eq.  573;  Cumberland  Lumber  Co. 
477,  Fed.  Cas.  No.  2,594;  Bausman  v.  Clinton  Hill  Lumber  Mfg.  Co., 
V.  Denny,  73  Fed.  69;  Glenn  v.  57  N.  J.  Eq.  627;  Naumberg  v.  See, 
Soule,  22  Fed.  417;  Liggett  v.  56  N.  J.  Eq.  453. 
Glenn,  2  C.  C.  A.  286,  51  Fed.  381;  New  York:  Nathan  v.  Whitlock, 
Glenn  v.  Liggett,  135  U.  S.  533;  9  Paige,  152;  Mann  v.  Pentz,  2 
Glenn  v.  McAllister's  Ex'rs,  46  Fed.  Sandf .  Ch.  257,  3  N.  Y.  415 ;  Ran- 
883.  kine  v.  Elliott,  16  N.  Y.  377;  Day- 

Alabama:  Lehman,  Durr  &  Co.  ton  v.  Borst,  31  N.  Y.  435;  Van 
V.  Glenn,  87  Ala.  618;  Semple  v.  Wagenen  v.  Clark,  22  Hun,  497; 
Glenn,  91  Ala.  245,  24  Am.  St.  Rep.  Armstrong  v.  Danahy,  75  Hun,  405. 
894.  Compare    Tucker    v.    Oilman,    45 

California:     Kohler  v.  Agassiz,   Hun,  193. 
99  Cal.  9.  North  Carolina:    Worth  v.  Whar,- 

Connecticut:     Fish  v.  Smith,  73   ton,  122  N.  C.  376. 
Conn.  377.  Ohio:    Smith  v.  Johnson,  57  Ohio 

Georgia:     Hightower  v.  Thorn-   St.  486. 
ton,  8  Ga.  486,  52  Am.  Dec.  412.  ennsylvania:     Means'    Appeal, 

Illinois:     Chandler  v.  Brown,  77    85  Pa.  St.  75;  Bailey  v.  Pittsburgh 
111.  333;    Great  Western  Telegraph   Coal  R.  Co.,  139  Pa.  St.  213. 
Co.  v.  Gray,  122  111.  630;  Fairbanks       Texas:    Showalter  v.  Laredo  Im- 
V.  Farwell,  141  111.  354.     Compare    provement  Co.,  83  Tex.  162;  Mathis 
Lamar  Ins.  Co.  v.  Gulick,  102  111.  41.  y.  Pridham,  1  Tex.  Civ.  App.  58. 

Indiana:  Gainey  v.  Gilson,  149  Washington:  Elderkin  v.  Peter- 
Ind.  58.  son,  8  Wash.  674;   Cole  v.  Satsop 

Iowa:  Chandler  v.  Keith,  42  R.  Co.,  9  Wash.  487,  43  Am.  St. 
Iowa,  99.  Rep.  858. 

Maryland:    Hall  v.  United  States       Compare,  however,  Adler  v.  Mil- 
Ins.  Co.,  5  Gill,  484;    Stillman  v.   waukee  Patent  Brick  Mfg.  Co.,  13 
Dougherty,  44  Md.  380;   Frank  v.   Wis.  57. 
Morrison,  58  Md.  423.  540  Barkalow  v.  Totten,  53  N.  J. 

Minnesota:  Basting  v.  Ankeny,  Eq.  573;  Smith  v.  Johnson,  57  Ohio 
64  Minn.  133.  St.  486. 

Nebraska:  Wyman  v.  Williams,  s^i  See  Bausman  v.  Denny,  73 
52  Neb.  833,  53  Neb.  670.  Fed.  69;   Ross-Meehan  Brake-Shoe 
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Bcription.^*^  A  receiver  cannot  maintain  an  action  at  law  to 
recover  subscriptions  payable  on  call  unless  a  call  has  been 
made,  either  by  the  corporation  or  by  the  court,^*^  or  unless 
there  is  some  express  statutory  provision  authorizing  the  ac- 
tion.^** A  receiver  can  maintain  an  action  to  recover  an  un- 
paid subscription  only  by  virtue  of  the  authority  conferred  upon 
him  by  the  court,  and  in  such  an  action  his  pleading  must  show 
his  authority.'*^ 

According  to  the  weight  of  authority,  before  a  receiver  can 
be  authorized  to  collect  unpaid  subscriptions,  not  called  in  by 
the  corporation,  the  court  must  ascertain  the  debts  of  the  cor- 
poration, and  take  an  account  of  its  assets,  and  then  make  a 
call  or  assessment  upon  stockholders  for  so  much  only  as  is  nec- 
essary to  pay  debts.®*®  It  has  been  held,  however,  that  the 
court  may  authorize  the  receiver  to  make  calls.®*^ 

A  receiver  appointed  by  a  competent  court  in  the  state  of 
the  corporation's  domicile  may  maintain  actions  against  non- 
resident stockholders  in  other  states.®** 

Foundry  Go.  v.  Southern  Malleable  road  &  Navigation  Co.,  6  Blatchf. 

Iron  Co.,  72  Fed.  957;  Peck  v.  El-  215,  Fed.  Cas.  No.  17,862. 

liott,  24  C.  C.  A.  425,  79  Fed.  10;  A  clause  in  a  decree  appointing 

Calkins  v.  Atkinson,  2  Lans.    (N.  a  receiver,  providing  that,  "if  there 

Y.)  12;  Naumberg  v.  See,  56  N.  J.  shall  be  any  sums  due  upon  the 

Bq.  453,  aflarming  See  v.  Heppen-  shares  of  the  capital  stock    *    *    • 

heimer,  55  N.  J.  Eq.  240.  the    *    *    *    receiver  will  proceed 

In  Calkins  v.  Atkinson,  2  Lans.  to  collect  and  recover  the  same," 

(N.  Y.)  12,  it  was  held  that  a  re-  was  held  not  to  be  a  call  for  the 

ceiver  of  an  insolvent  corporation  .entire  balance  of  subscriptions  not 

may    sue    in    equity,    making   the  previously   called   for,   but  merely 

stockholders  and  creditors  parties,  an  authority  to  collect  any  sums 

to   obtain    an    accounting   of   the  not  paid  on   calls  already  made, 

debts  due  the  creditors,  to  ascer-  Liggett  v.  Glenn,  2  C.  C.  A.  286,  51 

tain   and  enforce  the  liability  of  Fed.  381. 

the   stockholders,   and  to   restrain  5*5  Gainey  v.  Gilson,  149  Ind.  58. 

creditors    from    prosecuting    inde-  546  Chandler  v.  Keith,   42   Iowa, 

pendent   suits   against   the   stock-  99;  Bell's  Appeal,  115  Pa.  St.  88,  2 

holders  Am.  St.  Rep.  532;  State  v.  German 

542Kohler  v.  Agassiz,  99  Cal.  9.  Sav.  Bank,  50  Neb.  734;  Worth  v. 

54S  Chandler  v.  Sidell,  3  Dill.  477,  Wharton,  122  N.  C.  376. 

Fed.    Cas.    No.    2,594;    Liggett    v.  547  Hall  v.  United  States  Ins.  Co., 

Glenn,  2  C.  C.  A.  286,  51  Fed.  381;  5   Gill    (Md.)    484.    And  see  Ran- 

Glenn  v.  Soule,  22  Fed.  417;  Han-  kine  v.  Elliott,  16  N.  Y.  377;  Falk 

nah  V.  Moberly  Bank,  67  Mo.  678;  v.  Whitman  Cigar  Co.,  55  N.  J.  Bq. 

Chandler   v.   Keith,    42    Iowa,   99;  396. 

Mann  v.  Pentz,  3  N.  Y.  415.  548  Stoddard  v.  Lum,  159  N.  Y. 

544  See  Winans  v.  McKean  Rail-  265,  70  Am.  St.  Rep.  541;  Castle- 
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According  to  the  weight  of  authority,  a  judgment  against  a 
corporation  determining  the  amount  of  its  indebtedness  and  of 
its  assets,  and  directing  an  assessment  on  its  stockholders  for  the 
purpose  of  paying  debts,  is  binding  and  conclusive  upon  all  the 
stockholders  in  suits  brought  against  them  to  recover  their  pro- 
portion of  the  assessment,  unless  they  can  show  want  of  juris- 
tion,  or  fraud  or  collusion.  It  can  make  no  difference  that  they 
are  not  themselves  parties  to  the  suit  in  which  the  judgment  is 
rendered,  for  they  are  represented  therein  by  the  corporation.^*® 
And  the  principle  applies  to  stockholders  who  are  residents  of 
other  states,  as  well  as  to  resident  stockholders.^^"  The  rule 
does  not  apply,  however,  when  a  statute  expressly  requires  that 
the  stockholders  shall  be  made  parties  to  the  suit.^®^ 

As  a  rule,  a  receiver  cannot  enforce  a  subscription  unless  it 
could  have  been  enforced  by  the  corporation.^^^  But  the  re- 
ceiver represents  creditors,  as  w?ll  as  the  corporation,  and  may 
enforce  an  equitable  right  of  creditors  to  have  subscriptions 
paid,  as  in  the  case  of  watered  or  fictitiously  paid  up  stock,  or 
subscriptions  released  by  the  corporation  in  fraud  of  the  rights 

man  v.  Templeman,  87  Md.  546,  67  62  Md.  211;  Lehman,  Durr  &  Co.  v. 

Am.  St.  Rep.  363;  Foote  v.  Glenn,  Glenn,    87    Ala.    618;     Semple    v. 

52  Fed.  529;  Hawkins  v.  Glenn,  131  Glenn,  91  Ala.  245,  24  Am.  St.  Rep. 

U.  S.  319;  Glenn  v.  Liggett,  135  U.  894;  Great  Western  Telegraph  Co. 

S.    533;    Lehman,    Durr   &    Co.    v.  v.  Gray,  122  111.  630;  Castleman  v. 

Glenn,    87    Ala.    618 ;     Semple    v.  Templeman,  87  Md.  546,  67  Am.  St. 

Glenn,  91  Ala.  245,  24  Am.  St.  Rep.  Rep.   363;    Sheafe  v.  Larimer,   79 

894;  Parker  v.  Stoughton  Mill  Co.,  Fed.    921;    Howarth    v.    Elwanger, 

91  Wis.  174,  51  Am.  St.  Rep.  881;  86   Fed.   54;    Cumberland   Lumber 

Mutual   Fire   Ins.    Co.   v.    Phoenix  Co.   v.   Clinton   Hill   Lumber   Mfg. 

Furniture   Co.,   108   Mich.    170,    62  Co.,  57  N.  J.  Eq.  627;  Barto  v.  Nix, 

Am.  St.  Rep.  693;  Dayton  v.  Borst,  15  Wash.  563;  State  v.  Union  Stock- 

31  N.  Y.  435;  Crofoot  v.  Thatcher,  Yards  State  Bank,  103   Iowa,   549. 

19  Utah,  212,  75  Am.  St  Rep.  725;  sso  Hawkins  v.  Glenn,  131  U.  S. 

Patterson  v.  Lynde,   112   111.   196;  319;  Mutual  Fire  Ins.  Co.  v.  Phoe- 

Fish  V.  Smith,  73  Conn.  377.  nix  Furniture  Co.,  108  Mich.  170, 

549  Hawkins  v.  Glenn,  131  U.  S.  62   Am.    St.   Rep.    693;    Semple   v. 

319;    Glenn  v.   Liggett,   135   U.    S.  Glenn,  91  Ala.  245,  24  Am.  St.  Rep. 

533;  Mutual  Fire  Ins.  Co.  v.  Phoe-  894;    Castleman  v.  Templeman,  87 

nix  Furniture  Co.,  108  Mich.  170,  62  Md.  546,  67  Am.  St.  Rep.  363;  and 

Am.     St.     Rep.     693;     Parker    v.  other  cases  cited  in  the  note  pre- 

Stoughton  Mill  Co.,  91  Wis.  174,  51  ceding. 

Am.  St.  Rep.  881;  Holland  v.  Du-  ssi  chandler    v.    Brown,    77    111. 

luth  Iron  Mining  &  Development  333;  Lamar  Ins.  Co.  v.  Gulick,  102 

Co.,  65  Minn.  324,  60  Am.  St.  Rep.  111.  41. 

480;  Glenn  v.  Williams,  60  Md.  93;  552  Cutting  v.  Damerel,  88  N.  Y. 

Lycoming  Fire  Ins.  Co.  v.  Langley,  410;  Billings  v.  Robinson,  28  Hun, 
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of  creditors,  although  the  corporation  would  have  no  right  to 
enforce  the  same.^^^ 

By  the  weight  of  authority,  a  stockholder,  when  sued  by  a 
receiver  for  the  balance  due  on  his  stock,  cannot  collaterally 
attack  the  decree  by  which  the  receiver  was  appointed.^^* 

After  the  appointment  of  a  receiver  to  receive  and  collect 
unpaid  stock  subscriptions,  he  alone  is  authorized  to  collect 
the  same,  and  creditors  cannot  institute  independent  suits  for 
such  purpose.  If  they  do  so,  they  may  be  enjoined  at  the  in- 
stance of  the  receiver  or  of  stockholders.®^^  After  the  appoint- 
ment of  a  receiver  with  power  to  collect  unpaid  subscriptions, 
and  to  sue  in  other  states,  a  creditor  cannot  sue  a  stockholder 
in  another  state  to  compel  payment  of  his  subscription.®"® 

If  the  receiver  refuses  or  fails  to  discharge  his  duty  with  re- 
spect to  the  collection  of  unpaid  subscriptions,  the  court  will 
compel  him  to  act,  or  remove  him  and  appoint  another  in  his 
stead,  at  the  instance  of  creditors.®®'^ 

A  decree  appointing  a  receiver  for  an  insolvent  corporation 
cannot  authorize  him  to  compromise,  in  his  discretion,  with 
stockholders  with  regard  to  the  payment  of  their  subscriptions, 

122,  94  N.  Y.  415;  Winters  v.  Arm-  Chicago  v.   Northwestern  Mfg.  & 

strong,  37  Fed.  508;  Republic  Lite  Car  Co.,  48  Minn.  361;   Minnesota 

Ins.   Co.   V.   Swigert,   135  111.  150;  Thresher  Mfg.  Co.  v.  Langdon,  44 

Great    Western    Telegraph    Co.    v.  Minn.  37;  Rouse,  Hazard  &  Co.  v. 

Loewenthal,  154  111.  261.  Detroit  Cycle  Co.,  Ill  Mich.  251; 

553  Cole  V.  Satsop  R.  Co.,  9  Wash.  Castleman  v.  Templeman,  87  Md. 
487,  43  Am.  St.  Rep.  858;  Mathis  546,  67  Am.  St.  Rep.  363;  Wilson 
V.  Pridham,  1  Tex.  Civ.  App.  58.  v.  Book,  13  Wash.  676;  South  Bend 
See  ante,  §  401.  Toy  Mfg.  Co.  v.  Pierre  Fire  &  Ma- 

554  Schoonover  v.  Hinckley,  48  rine  Ins.  Co.,  4  S.  D.  173 ;  Links  v. 
Iowa,  82;  Elderkin  v.  Peterson,  8  Connecticut  River  Banking  Co.,  66 
Wash.  674;  Pish  v.  Smith,  73  Conn.  Conn.  277.  Compare  Hightower  v. 
377.  Thornton,  8  Ga.  486,  52  Am.  Dec. 

555  Branch  v.  Knapp,  61  Ga.  614;  412. 

Big  Creek  Stone  Co.  v.  Seward,  144       556  Castleman  v.  Templeman,  87 

Ind.  205;  Voorhees  v.  Indianapolis  Md.  546,  67  Am.  St.  Rep.  363. 
Car  &  Mfg.  Co.,  140  Ind.  220;  New       557  New  Orleans  Gaslight  Co.  v. 

Orleans  Gaslight  Co.  v.  Bennett,  6  Bennett,  6  La.  Ann.  457;  Gas  Light 

La.  Ann.  456;  Gas  Light  &  Banking  &  Banking  Co.   v.   Haynes,   7  La. 

Co.    V.    Haynes,    7   La.    Ann.    114;  Ann.   114;    Stark  v.   Burke,  9  La. 

Rankine  v.  Elliott,  16  N.  Y.  377;  Ann.    341;    Links   v.    Connecticut 

Calkins  v.  Atkinson,   2  Lans.    (N.  River  Banking  Co.,  66  Conn.  277; 

Y.)  12;  Franklin  v.  Menown,  11  Mo.  In  re  People's  Live  Stock  Ins.  Co., 

App.  592;  Merchants'  Nat.  Bank  of  56  Minn.  180. 
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especially  when  all  the  stockholders  are  not  parties  to  the  pro- 
ceeding.''^^ 

(b)  Bankruptcy  or  insolvency  proceedings. — Unpaid  subscrip- 
tions for  stock  in  a  corporation,  although  in  terms  payable  only 
on  call  by  the  directors,  will  pass  under  a  decree  in  bankruptcy 
under  the  federal  bankruptcy  law  to  the  assignee.  The  court 
has  jurisdiction  to  make  an  assessment  or  call  which  will  be 
binding  upon  all  the  stockholders,  and  the  assignee  may  enforce 
the  same  by  actions  at  law  in  his  own  name  against  the  stock- 
holders, or  by  a  suit  in  equity,  making  all  the  stockholders  par- 
ties.^^®  The  same  is  true,  generally,  of  insolvency  proceedings 
under  state  statutes,  the  court  having  authority  to  make  a  call 
for  payment  of  subscriptions,  which  the  assignee  may  enforce 
by  action-^"" 

When  bankruptcy  or  insolvency  proceedings  have  been  insti- 
tuted against  a  corporation,  and  an  assignee  appointed  therein, 
he  alone  can  enforce  the  liability  of  stockholders  for  unpaid 
subscriptions.     After  his  appointment,  creditors  cannot  sue.^®^ 

(c)  Assignments  for  the  benefit  of  creditors. — A  general  as- 
signment by  a  corporation  for  the  benefit  of  creditors  passes 
to  the  assignee,  with  the  other  assets  of  the  corporation,  the  right 
to  collect,  for  the  benefit  of  creditors,  balances  due  from  the 
stockholders  on  subscriptions  to  stock.^^^  The  assignee  may 
maintain  a  suit  in  equity  against  the  stockholders,  and  the  court 

558  Chandler  V.  Brown,  77  111.  333.  Marson  v.  Deither,  49  Minn.  423; 
Compare  Hambleton  v.  Glenn,  72  In  re  Minnehaha  Driving-Park 
Md.  331.  Ass'n,  53  Minn.  423;  Hurd  v.  Tall- 

559  Sanger  v.  Upton,  91  U.  S.  56;  man,  60  Barb.  (N.  Y.)  272;  Gil- 
Webster  V.  Upton,  91  U.  S.  65;  Up-  more's  Bx'rs  v.  Bank  of  Cincinnati, 
ton  V.   Tribllcock,   91   U.   S.   45,   1  8  Ohio,  71. 

Cum.  Cas.  824;  TurnbuU  v.  Payson,  sei  Lane  v.  Nickerson,  99  111.  284. 

95  U.  S.  418;  Chubb  v.  Upton,  95  U.  562  Glenn  v.  Marbury,  145  U.  S. 

S.  665;  Pullman  v.  Upton,  96  U.  S.  499;  Chamberlain  v.  Bromberg,  83 

328;   Scovill  v.  Thayer,  105  U.  S.  Ala.   576;    Beal  v.  Dillon,  5  Kan. 

143,  2  Smith's  Cas.  818,  2  Keener's  App.  27;  Glenn  v.  Williams,  60  Md. 

Cas.  897;  Payson  v.  Stoever,  2  Dill.  93;  Shockley  v.  Fisher,  75  Mo.  498; 

427,  Fed.  Cas.  No.  10,863;  Upton  v.  Eppright  v.  Nickerson,  78  Mo.  482; 

Hansbrough,  3  Biss.  417,  Fed.  Cas.  Franklin  v.  Menown,  10  Mo.  App. 

No.   16,801;   Upton  v.  Burnham,  3  570,   11  Mo.  App.  592;    Lionberger 

Biss.  520,  Fed.  Cas.  No.  16,799.  v.  Broadway  Savings  Bank,  10  Mo. 

560  Lane  v.  Nickerson,  99  111.  284;  App.  499;  Haskell  v.  Sells,  14  Mb. 

Vol.  3.  P.  Cor.  48. 
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may  make  a  decree  calling  for  payment  of  subscriptions.^"^  At 
common  law,  the  assignee  cannot  sue  in  his  own  name  at  law, 
but  must  sue  in  the  name  of  the  corporation.^®* 

When  the  court  makes  a  call  for  unpaid  subscriptions  at  the 
instance  of  the  assignee,  all  the  stockholders  are  bound  thereby, 
whether  parties  to  the  suit  or  not,  as  they  are  represented  by 
the  corporation;^®^  and  the  assignee  may  enforce  the  calls  by 
actions  against  stockholders  in  other  states.^®® 

It  has  been  held  that,  where  a  corporation  has  made  an  as- 
signment for  the  benefit  of  creditors,  and  the  assignee  sues  to 
recover  unpaid  subscriptions,  there  can  be  no  recovery,  in  the 
absence  of  an  assessment,  unless  the  whole  of  the  unpaid  sub- 
scriptions are  necessary  to  pay  the  debts  of  the  corporation.^®^ 
'No  call  or  assessment  is  necessary  if  all  the  assets  of  the  cor- 
poration, including  the  unpaid  subscriptions,  are  insufficient  to 
pay  the  corporate  debts.^®* 

§  800.     Conclusiveness  of  judgment  against  the  corporation  as 
against  stockholders. 

It  is  a  well-settled  rule  that  a  judgment  rendered  by  a  court 
of  competent  jurisdiction  is  conclusive,  in  the  absence  of  fraud 
or  collusion,  against  the  parties  to  the  suit,  and  against  aU  per- 
sons represented  by  the  parties;  and  it  is  also  well  settled  that 
a  corporation  represents  its  stockholders  in  all  matters  within 
the  scope  of  its  corporate  powers  transacted  in  good  faith  by 

App.    91;    Germantown   Passenger  ings  Bank,  10  Mo.  App.  499;  Glenn 

Ry.  Co.  V.  Fitler,  60  Pa.  St.  124,  100  v.  Williams,  60  Md.  93;    Stoddard 

Am.  Dec.  546;   Citizens'  &  Miners'  v.  Lum,  159  N.  Y.  265,  70  Am.  St. 

Savings  Bank  &  Trust  Co.  v.  Gllles-  Rep.  541,  reversing  35  App.  Dlv.  565. 

pie,  115  Pa.  St.  564 ;  West  Chester  564  Glenn  v.  Marbury,  145  U.  S. 

&  Philadelphia  R.  Co.  v.  Thomas,  2  499. 

Phila.    (Pa.)    344;    Cartwright    v.  see  Glenn  v.  Williams,  60  Md.  93. 

Dickinson,  88  Tenn.  476,  17  Am.  St.  See  supra,  this  section,  (a). 

Rep.  910;   Lewis'  Adm'r  v.  Glenn,  soe  Glenn  v.  Williams,  60  Md.  93; 

84  Va.  947;  Vanderwerken  v.  Glenn,  Stoddard  v.  Lum,  159  N.  Y.  265,  70 

85  Va.  9 ;  McKay  v.  Elwood,  -12  Am.  St.  Rep.  541,  reversing  32  App. 
Wash.  579;  Stoddard  v.  Lum,  159  Div.  565.  See,  supra,  this  section, 
N.  Y.  265,  70  Am.  St.  Rep.  541,  re-  (a),  and  cases  cited  in  note, 
versing  32  App.  Div.  565;  Dunn  v.  567  citizens'  &  Miners'  Savings 
Howe,  96  Fed.  160  (under  the  Bank  &  Trust  Co.  v.  Gillespie,  115 
Maine   statute).     And   see   ante,    §  Pa.  St.  564. 

501.  568  McKay  v.  Elwood,  12  Wash. 

563  Lionberger  v.  Broadway  Sav-   579. 
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its  officers.  In  an  action  against  a  corporation  by  a  creditor, 
the  stockholders  are  represented  by  the  corporation,  within  this 
principle;  and  it  follows  that  the  judgment  rendered  against 
the  corporation  therein,  if  the  court  has  jurisdiction,  is  con- 
clusive upon  the  stockholders,  in  the  absence  of  fraud  or  col- 
lusion, in  any  collateral  suits  or  proceedings  against  them,  in 
equity  or  at  law,  to  compel  payment  of  the  balance  due  on  their 
stock.  They  cannot  attack  the  judgment,  for  example,  in  the 
absence  of  fraud  or  collusion,  on  the  ground  that  the  corpora- 
tion was  not  indebted  to  the  creditor  in  whose  favor  it  has  been 
xendered,^*^  or  on  the  ground  that  the  alleged  indebtedness  arose 
•out  of  an  ultra  vires  transaction,  etc.^^**  -This  principle  applies 
to  stockholders  who  are  residents  of  other  states.^''^ 

The  judgment  may  be  attacked  by  stockholders  for  want  of 
jurisdiction,  or  for  fraud  or  collusion  between  the  officers  of 
the  corporation  and  the  creditor.^^^ 


B69  United  States:  Marsh  v.  Bur- 
roughs, 1  Woods,  463,  Fed.  Cas.  No. 
•9,112;  Bisset  v.  Kentucky  River 
Navigation  Co.,  15  Fed.  353;  Glenn 
V.  Springs,  26  Fed.  494;  Hendrlck- 
son  V.  Bradley,  29  C.  C.  A.  303,  85 
Fed.  508. 

Alabama:  Lehman,  Durr  &  Co. 
V.  Glenn,  87  Ala.  618;  Semple  v. 
Glenn,  91  Ala.  245,  24  Am.  St.  Rep. 
.894. 

California:  Tatum  v.  Rosenthal, 
95  Cal.  129,  29  Am.  St.  Rep.  97; 
Baines  v.  Babcock,  95  Cal.  581,  29 
Am.  St.  Rep.  158. 

Illinois:     Singer  v.  Hutchinson, 
183  111.  606,  75  Am.  St.  Rep.  133, 
affirming  83  111.  App.  675. 
Kansas:  Ball  v.  Reese,  58  Kan.  614. 

Maine:  Barron  v.  Paine,  83  Me. 
312. 

Maryland:  Glenn  v.  Williams, 
60  Md.  93;  Hambleton  v.  Glenn,  72 
Md.  351. 

Michigan:  Mutual  Fire  Ins.  Co. 
V.  Phoenix  Furniture  Co.,  108  Mich. 
170,  62  Am.  St.  Rep.  693. 

Minnesota:  Holland  v.  Duluth 
Iron  Mining  &  Development  Co.,  65 
Minn.  324,  60  Am.  St.  Rep.  480. 

Missouri:  Nichols  v.  Stevens, 
123  Mo.  96,  45  Am.  St.  Rep.  514. 


New  York:  Stephens  v.  Fox,  83 
N.  Y.  313.  And  see  Beardsley  v. 
Johnson,  121  N.  Y.  224.  Compare 
Hastings  v.  Drew,  76  N.  Y.  9. 

Ohio:  Bank  of  Wooster  v.  Stev- 
ens, 1  Ohio  St.  233;  Henry  v.  Ver- 
million &  Ashland  R.  Co.,  17  Ohio, 
187. 

Compare,  however,  Doak  v.  Stahl- 
man  (Tenn.  Ch.  App.)  58  S.  W.  741. 

As  to  the  conclusiveness  of  a 
judgment  against  the  corporation 
in  a  suit  against  stockholders  to 
enforce  their  statutory  liability, 
see  post,  §  824. 

570  Baines  v.  Babcock,  95  Cal.  581, 
29  Am.  St.  Rep.  158. 

571  Hawkins  v.  Glenn,  131  U.  S. 
319;  Glenn  v.  Liggett,  135  U.  S. 
533;  Mutual  Fire  Ins.  Co.  v.  Phoe- 
nix Furniture  Co.,  108  Mich.  170, 
62  Am.  St.  Rep.  693;  Semple  v. 
Glenn,  91  Ala.  245,  24  Am.  St.  Rep. 
894;  and  other  cases  in  the  notes 
preceding. 

572  Bisslt  V.  Kentucky  River  Nav- 
igation Co.,  15  Fed.  353;  Wilson  v. 
Kiesel,  9  Utah,  397 ;  and  other  cases 
in  the  note  preceding.  Compare 
Nichols  V.  Stevens,  123  Mo.  96,  45 
Am.  St.  Rep.  514;  Hambleton  v. 
Glenn,  72  Md.  351. 
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§  801.    Set-off  of  debts  due  to  stockholders. 

When  a  stockholder  is  indebted  to  a  corporation  for  a  bal- 
ance on  his  stock,  and  also  has  a  valid  claim  against  the  corpo- 
ration, he  may  set  off  his  claim  against  his  liability,  provided 
the  corporation  is  not  insolvent,  and  payment  for  the  stock  is 
not  necessary  to  satisfy  the  claims  of  other  creditors.^'^*  If  the 
corporation  allows  such  a  set-off  when  it  is  solvent,  and  after- 
wards becomes  insolvent,  creditors  cannot  hold  the  stockholder 
liable."* 

It  is  well  settled,  however,  in  most  jurisdictions,  that  when  a 
corporation  is  known  to  be  insolvent,  stockholders  who  are  also 
creditors  cannot  set  off  the  debts  due  them  from  the  corpora- 
tion against  their  liability  for  their  stock,  and  thus  obtain  a 
preference  over  the  other  creditors ;  but  they  must  pay  the  full 
amount  due  on  their  stock,  and  then  come  in  and  share  pro  rata 
with  the  other  creditors.^'^ 

This  rule  has  been  based  on  the  ground  that  "the  capital 
stock  of  a  corporation,  especially  its  unpaid  subscriptions,  is 
a  trust  fund  for  the  benefit  of  the  general  creditors  of  the  cor- 
ses Ante,  §  496.  Land   Improvement  &  Investment. 
574  Ante,  §  386.  Co.,    55    S.    C.    78;    Richardson   v. 
516  Sawyer  v.  Hoag,  17  Wall.  (U.    Merritt,  74  Minn.  354. 
S.)    610,   2   Keener's   Cas.    1873,    2       This  is  also  the  rule  in  England 
Smith's  Cas.  812,  1  Cum.  Cas.  818;    under  the  provisions  of  the  wind- 
Scovill  V.  Thayer,  105  U.  S.  143,  2    ing-up  act.     Grissell's  Case,  1  Ch. 
Keener's    Cas.    897;     Scammon    v.   App.  528;  Barnett's  Case,  L.  R.  19 
Kimhall,  92  U.  S.  366;  Williams  v.    Eq.  449;   Calisher's  Case,  L.  R.  5 
Traphagen,  38  N.  J.  Eq.  57-;   Heb-   Eq.  214;  Black  &  Co.'s  Case,  8  Ch. 
herd  v.  Southwestern  Land  &  Cat-   App.  254;   Mudford's  Case,  14  Ch. 
tie  Co.,  55  N.  J.  Eq.  18;  Mathis  v.    Div.  634;   Gill's  Case,  12  Ch.  Div. 
Pridham,    1    Tex.    Civ.    App.    58;    755. 

Thompson  v.  Reno  Savings  Bank,  As  against  creditors  of  an  insolv- 
19  Nev.  103,  3  Am.  St.  Rep.  797;  ent  corporation,  an  agreement  hy 
Wyman  v.  Williams,  53  Neh.  670 ;  the  directors  to  allow  debts  due  by 
Singer  v.  Given,  61  Iowa,  93 ;  Boul-  it  to  certain  of  the  directors  to  be 
ton  Carbon  Co.  v.  Mills,  78  Iowa,  applied  on  the  unpaid  portion  of 
460;  Long  v.  Penn  Ins.  Co.,  6  Pa.  their  stock  is  void.  Wyman  v.  Wil- 
St.  421;  Wilkinson  v.  Bertock,  111  liams,  53  Neb.  670. 
Ga.  187;  Lawrence  v.  Nelson,  21  N.  The  right  of  set-off  may  be  given 
Y.  158;  Bausman  v.  Kinnear,  79  to  a  stockholder  by  an  express  stat- 
Ped.  172,  24  C.  C.  A.  473,  reversing  utory  provision.  Appleton  v.  Turn- 
73  Fed.  69;  Colorado  Fuel  &  Iron  bull,  84  Me.  72. 
Co.  v.  Sedalla  Smelting  Co.,  13  As  to  the  right  of  set-off  in  ac-- 
Colo.  App.  474;  Efird  v.  Piedmont  tions  to  enforce  the  statutory  11a- 
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poration."^''®  As  we  have  seen,  however,  the  capital  stock  of 
a  corporation  is  not  in  any  proper  sense  a  trust  fund  for  its 
creditors,®^  ^  and  the  rule  may  be  sustained  without  resorting 
to  any  such  theory.  When  persons  deal  with  a  corporation, 
they  have  a  right  to  assume  that  the  capital  stock  has  been  or 
will  be  paid  in,  so  that  it  will  be  available  for  the  payment  of 
their  claims,  and  it  would  operate  as  a  fraud  upon  them  to  al- 
low stockholders,  instead  of  paying  this  fund  into  the  treasury 
of  the  corporation,  to  wait  until  the  corporation  becomes  in- 
solvent, and  then  appropriate  what  they  owe  to  their  own  claims 
against  the  corporation,  to  the  exclusion  of  the  other  creditors. 

It  has  been  held  that  this  rule  does  not  apply  when  a  single 
creditor  sues  a  stockholder  at  law,  as  authorized  by  a  statute, 
and  that  in  such  a  case  he  may  plead  as  a  counterclaim  a  debt 
due  to  him  from  the  corporation.  The  decisions  on  this  ques- 
tion, however,  are  not  in  accord.^^* 
§  803.    Application  of  the  statute  of  limitations. 

The  application  of  the  statute  of  limitations  to  actions  by  a 
corporation  upon  subscriptions  to  stock  has  been  considered  in 
a  former  chapter.^'^*  We  are  here  to  consider  the  application 
of  the  statute  when  it  is  sought  to  compel  payment  of  subscrip- 
tions after  the  dissolution  or  insolvency  of  the  corporation,  for 
the  purpose  of  paying  creditors.  In  a  subsequent  section  we 
shall  consider  the  application  of  the  statute  when  it  is  sought 
to  enforce  the  statutory  liability  of  stockholders  to  creditors.^®*' 

It  was  said  in  an  early  Mississippi  case  that  subscribers  for 
stock  in  a  corporation  cannot  oppose  the  statute  of  limitations 
to  a  claim  in  equity  by  creditors  to  have  the  stock  paid  up,  on 
the  groimd  that,  before  payment,  the  stockholders  are  charge- 
able with  a  trust  in  favor  of  creditors,  and  this  trust  "is  a  con- 
tinuing, subsisting  trust  and  confidence  to  which  the  statute  of 
limitations  has  no  application."^®^     And  there  are  decisions  or 

bility-  of  stockholders,  see  post,  §       s"  Ante,  §§  768,  780. 
827.  578  See  post,  §  827. 

576  Sawyer  v.  Hoag,  17  Wall.  (TJ.  579  Ante,  §  490. 
S.)  610,  2  Keener's  Cas.  1873,  2  58o  Post,  §  828. 
Smith's  Cas.  812,  1  Cum.  Cas.  818;        bsi  Payne  v.  Bullard,  23  Miss.  88, 

and  other  cases  in  note  575.  55  Am.  Deq,  74. 
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dicta  to  this  effect  in  other  states.'®^  This,  however,  is  con- 
trary to  the  very  decided  weight  of  authority.  Unpaid  sub^ 
scriptions  to  the  capital  stock  of  a  corporation  are  not,  in  any 
proper  sense,  a  trust  fund  for  creditors,^®*  but  simply  create, 
as  to  the  amount  due  thereon,  the  relation  of  debtor  and  cred- 
itor between  the  subscribers  and  the  corporation,  and  if  the 
statute  of  limitations  runs  against  an  action  by  the  corporation 
to  collect  a  subscription,  as  it  may,®**  it  also  runs,  in  the  ab- 
sence of  fraud,  against  a  suit  in  equity  by  creditors  to  compel 
payment,  or  an  action  by  a  receiver  or  assignee.^®®  The  only 
difficulty  is  in  determining  when  the  statute  begins  to  run  as 
against  creditors. 

By  the  weight  of  authority,  when  subscriptions  are  payable 
upon  call  only,  the  statute  of  limitations  does  not  begin  to 
run,  either  as  against  the  corporation  or  as  against  creditors, 
until  a  call  is  made,  either  by  the  directors  or  by  a  court 
of  competent  jurisdiction,  although  the  corporation  has  ceased 
to  do  business,  and  has  made  an  assignment  of  all  its  prop- 
erty, including  unpaid  subscriptions,  for  the  benefit  of  cred- 
itors; and  it  does  begin  to  run  from  the  time  of  guch  a 
call.®*®      When  a  subscription  is  payable  upon  call  of  the 

582  See  Hightower  v.  Thornton,  8  Gray,  122  111.  630 ;  Williams  v.  Tay- 
Ga.  486,  52  Am.  Dec.  412;  Allibone  lor,  120  N.  Y.  244,  reversing  Wil- 
V.  Hager,  46  Pa.  St.  48;  Appeal  of  Hams  v.  Meyer,  41  Hun,  545;  Cro- 
Mack  (Pa.  St.)  7  Atl.  481;  McGin-  foot  v.  Thatcher,  19  Utah,  212,  75 
nls  v.  Barnes,  23  Mo.  App.  413;  Am.  St.  Rep.  725;  Thompson  v. 
Brown  v.  Union  Ins.  Co.,  3  La.  Ann.  Reno  Savings  Bank,  19  Nev.  171,  3 
177;    Stark  v.  Burke,   9   La.  Ann.  Am.  St.  Rep.  881. 

341;    Succession  of  Shropshire,  12       sse  Glenn  v.  Semple,  80  Ala.  159, 

La.  Ann.  527.    And  see  the  dictum  60  Am.  Rep.  92;  Semple  v.  Glenn, 

in  Crofoot  v.   Thatcher,   19   Utah,  91  Ala.  245,  24  Am.  St.  Rep.  894; 

212   75' Am.  St.  Rep.  725.  Lehman,  Durr  &  Co.  v.  Glenn,  87 

583  Ante,  §  768.  Ala.  618;   Curry  v.  Woodward,  53 
1      584  Ante,  §  490.  Ala.   371;    Glenn  v.   Williams,   60 

585  See  the  cases  in  the  notes  fol-  Md.  93 ;   Glenn  v.  Saxton,  68  Cal. 

lowing.     And  see   South   Carolina  353;  Glenn  v.  Howard,  81  Ga.  383, 

Mfg.  Co.  V.  Bank  of  South  Caro-  12  Am.  St.  Rep.  318;   Washington 

Una,  6  Rich.  Eq.  (S.  C.)  227;  Curry  Savings  Bank  v.  Butchers'  &  Dro- 

V.  Woodward,  53  Ala.  371;   Hamil-  vers'  Bank,  107  Mo.  133,  28  Am.  St. 

ton  V.  Clarion,  Mahoning  &  P.  R.  Rep.  405;  Lewis'  Adm'r  y.  Glenn, 

Co.,  144  Pa.  St.  34;  In  re  Haggert  84Va.  947;  Vanderwerken  v.  Glenn, 

Bros.  Mfg.  Co.,  19  App.  (Can.)  582;  85  Va.  9;  Hawkins  v.  Glenn,  131  U. 

Great   Western    Telegraph   Co.    v.  S.  319;  Glenn  v.  Liggett,  135  U.  S. 


§  802  CREDITORS  OF  CORPOKATIONS.  2475 

directors  only,  and  they  make  no  call  before  the  corporation 
becomes  insolvent  and  goes  into  the  hands  of  a  receiver,  and 
the  court  then  orders  an  assessment  to  be  paid  to  the  re- 
ceiver, and,  if  not  paid,  to  be  collected  by  him,  the  statute  of 
limitations  runs  from  the  date  of  such  order  only.®^^ 

It  has  been  held,  hov?ever,  that,  when  a  corporation  is  dis- 
solved, the  statute  runs  against  the  right  to  collect  unpaid  sub- 
scriptions from  the  date  of  the  dissolution.®^® 

The  laws  of  the  state  by  which  a  corporation  was  created,  in- 
cluding its  statute  of  limitations,  govern  the  liability  of  its 
stockholders  and  the  right  of  creditors  to  compel  them  to  pay 
unpaid  subscriptions ;  and  therefore,  when  a  court  of  that  state 
makes  an  assessment  or  call  upon  stockholders,  and  an  action 
is  brought  against  a  nonresident  stockholder  in  another  state 
to  collect  the  same,  he  cannot  plead  the  statute  of  limitations 
of  the  latter  state.®*^ 

Bonus  or  watered  stock.— The  statute  of  limitations  does  not 
begin  to  run  against  a  suit  by  creditors  of  a  corporation  to  com- 
pel payment  by  holders  of  bonus  or  watered  stock  before  the  in- 
solvency of  the  corporation,®^'*  and  it  may  not  commence  to 

533;  Glenn  v.  Marbury,  145  U.  S.  reversed  or  overruled  by  the  cases 
499;  Glenn  v.  Macon,  32  Fed.  7;  in  the  supreme  court  of  the  Unit- 
Glenn  V.  Soule,  22  Fed.  417;  Glenn  ed  States  above  cited.  See  Glenn  v. 
v.  Foote,  36  Fed.  824.  Compare  Liggett,  135  U.  S.  533. 
Christensen  v.  Quintard,  36  Hun  sst  Great  Western  Telegraph  Co. 
(N.  Y.)  334,  and  Christensen  v.  v.  Gray,  122  111.  630. 
Colby,  43  Hun  (N.  Y.)  362.  If  a  receiver  is  required  by  stat- 

This  is   true   of   demand   stock  ute  to  collect  unpaid  subscriptions 

notes  given  by  the  stockholders  of  at  once,  and  no  order  of  court  is 

an  insurance  company.    Crofoot  v.  necessary   to   entitle   him   to    sue, 

Thatcher,  19  Utah,  212,  75  Am.  St.  the  statute  runs  from  the  date  of 

Rep.  725;  Kilbreath  v.  Gaylord,  34  his  appointment.    Webber  v.  Ho- 

Ohio  St.  305.  vey,  108  Mich.  49. 

In  some  cases  it  has  been  held  sss  Gareschi  v.  Lewis,  15  Mo. 
that,  in  the  case  of  an  insolvency  or  App.  565,  93  Mo.  197. 
an  assignment  for  the  benefit  of  589  Glenn  v.  Liggett,  135  U.  S. 
creditors,  the  statute  runs  from  533;  Glenn  v.  Williams,  60  Md.  93; 
the  time  of  the  insolvency  or  as-  Crofoot  v.  Thatcher,  19  Utah,  212, 
signment.  Glenn  v.  Dorsheimer,  75  Am.  St.  Rep.  725. 
23  Fed.  695;  Glenn  v.  Priest,  28  soo  Hospes  v.  Northwestern  Mfg. 
Fed.  907;  Franklin  Savings  Bank  &  Car  Co.,  48  Minn.  174,  31  Am. 
V.  Bridges  (Pa.)  8  Atl.  611;  St.  Rep.  637,  2  Keener's  Cas.  1890, 
Swearlngen  v.  Sewickley  Dairy  1  Cum.  Cas.  885;  Jones  v.  Whit- 
Co.,  198  Pa.  St.  68.  worth,  94  Tenn.  602.    Compare  Wil- 

But  the  federal  cases  cited  are  son  v.  St.  Louis  &  Western  R.  Co., 
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run  even  then.  It  has  been  held  that,  when  a  corporation  is- 
sues stock  at  less  than  its  par  value,  and  the  agreement  not  to 
require  further  payment  is  binding  as  between  it  and  the  stock- 
holders, but  void  as  against  subsequent  bona  fide  creditors,  as 
elsewhere  explained,^^^  the  statute  of  limitations  does  not  com- 
mence to  run  against  the  right  of  creditors  to  compel  full  pay- 
ment by  the  stockholders  until  such  right  accrues,  and  the 
right  does  not  accrue  until  it  becomes  necessary  to  enforce  pay- 
ment for  the  satisfaction  of  their  debts,  and  therefore  that  the 
statute  does  not  run  against  an  action  by  an  assignee  in  bank- 
ruptcy of  the  corporation  until  he  is  authorized  to  bring  such 
an  action, — ^which  is  only  after  an  order  of  the  court  making 
a  call  upon  the  stockholders  to  pay,  and  directing  the  assignee 
to  collect,  a  sufficient  amount  to  satisfy  the  claims  of  credit- 
ors.s»2 

A  suit  by  a  creditor  of  an  insolvent  corporation  to  compel 
payment  for  bonus  stock  issued  to  a  person  since  deceased  is 
based  upon  a  contingent  claim,  within  the  meaning  of  a  stat- 
ute permitting  claims  to  be  prosecuted  against  a  decedent's  ..es- 
tate after  the  usual  time  for  the  presentation  of  claims,  w|ien 
such  claims  are  contingent.^®  ^ 

V.    Personal  Liability  of  Stockholders  for  Debts  op  the  Corpora- 
tion, AND  Remedies, 

§  803.  In  general.— Unless  they  are  made  so  by  express  charter, 
statutory,  or  constitutional  provisions,  the  stockholders  or  mem- 
bers of  a  corporation  are  not  individually  liable  to  creditors  of 
the  corporation,  either  for  debts  contracted  by  it,  or  for  torts, 
even  when  they  are  indebted  to  the  corporation  for  a  balance  on 
their  stock.  They  may  assume  a  personal  liability  for  corporate 
debts  by  contract  with  the  creditors  of  the  corporation,  but  in 
such  a  case  they  are  liable  as  individuals  only,  by  virtue  of  their 
contract,  and  not  as  stockholders. 

120  Mo.  45,  where  a  creditor  was  592  Scovill  v.  Thayer^  105  V.  S. 
held  to  be  barred  by  laches  in  a  143,  2  Keener's  Cas.  897,  2  Smith's 
case  in  which  stock  was  issued  Cas.  818.  And  see  Mathls  v.  Prid- 
for  services   at  an  overvaluation,    ham,  1  Tex.  Civ.  App.  58. 

693  Hospes  v.  Northwestern  Mfg. 
091  Ante,  §§  395,  401.  &  Car  Co.,  48  Minn.  174,  31  Am. 
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In  most  jurisdictions,  however,  individual  liability  to  creditors 
is  imposed  upon  stockholders  of  corporations,  or  of  corporations 
of  a  particular  class,  by  express  statutory  or  constitutional  pro- 
visions. These  provisions  vary  widely  in  the  different  states, 
both  as  to  the  extent  and  nature  of  the  liability,  and  as  to  the 
mode  of  enforcing  it,  and  no  general  rules  can  be  formulated  on 
the  subject  which  will  apply  in  all  jurisdictions. 

§  804.    Personal  liability  of  stockholders  in  the  absence  of  char- 
ter, statutory,  or  constitutional  provisions. 

(a)  In  general. — A  court  of  equity,  as  we  have  seen,  may 
compel  the  stockholders  of  a  corporation,  at  the  suit  of  cred- 
itors, to  pay  in  any  balance  that  may  be  due  on  their  shares, 
when  such  paymeiit  is  necessary  in  order  to  provide  funds  for 
paying  the  debts  of  the  corporation.^®*  This,  however,  is  not 
holding  the  stockholders  of  the  corporation  personally  liable  for 
its  debts,  but  is  simply  reaching  assets  of  the  corporation,  and 
applying  them  to  the  payment  of  its  debts.  It  is  well  settled 
that  stockholders  are  not  personally  liable  for  debts  of  the  cor- 
poration, either  at  law  or  in  equity,  unless  such  liability  is 
expressly  imposed  by  the  charter,  or  by  some  statutory  or  con- 
stitutional provision.  ^^^     The  reason  is  that  a  corporation  is 

St.  Rep.  637,  2  Keener's  Cas.  1890,  Rep.  563;  Smith  v.  Huckabee,  53 
1  Cum.  Cas.  885.  Ala.  191;  French  v.  Teschemaker, 
594  Ante,  §  791  et  seq.  24  Gal.  518,  540;  Green  v.  Beck- 
As  to  the  liability  in  equity  of  man,  59  Cal.  545;  Ward  v.  Gris- 
holders  of  watered  or  fictitiously  woldville  Mfg.  Co.,  16  Conn.  593; 
paid  up  stock,  see  ante,  §  401.  Atwood  v.  Rhode  Island  Agricul- 
sssCarr  v.  Iglehart,  3  Ohio  St.  tural  Bank,  1  R.  I.  376;  Nimick  v. 
457,  2  Smith's  Cas.  875;  Freeland  Mingo  Iron  Works  Co.,  25  W.  Va. 
V.  McCullough,  1  Denio  (N.  Y.)  184,  199;  Shaw  v.  Boylan,  16  Ind. 
414,  43  Am.  Dec.  685;  Seymour  v.  384;  Woods  v.  Wicks,  7  Lea 
Sturgess,  26  N.  Y.  134;  Lowry  v.  (Tenn.)  40;  Ireland  v.  Palestine, 
Inman,  46  N.  Y.  119;  Chase  v.  B.,  N.  P.  &  N.  W.  Turnpike  Co.,  19 
Lord,  77  N.  Y.  1;  Coffin  v.  Rich,  45  Ohio  St.  369,  2  Smith's  Cas.  879; 
Me.  507,  71  Am.  Dec.  559;  Jones  Salt  Lake  City  Nat.  Bank  v.  Hen- 
V.  Jarman,  34  Ark.  323;  Vose  v.  drickson,  40  N.  J.  Law,  52;  South 
Grant,  15  Mass.  505 ;  Spear  v.  Carolina  Mfg.  Co.  v.  Bank  of  South 
Grant,  16  Mass.  9;  Trustees  of  Carolina,  6  Rich.  Eq.  (S.  C.)  227; 
Free  Schools  in  Andover  v.  Flint,  Warfleld  v.  Marshall  County  Can- 
13  Mete.  (Mass.)  539,  2  Smith's  ning  Co.,  72  Iowa,  666,  2  Am.  St. 
Cas.  876;  inhabitants  of  Norton  v.  Rep.  263.  See  ante,  §§  78,  81(b), 
Hodges,  100  Mass.  241;  Reid  v.  note  85,  and  §  84(g),  note  225. 
Eatonton  Mfg.  Co.,  40  Ga.  98,  2  Am.  In  a  comparatively  late  Tennes- 
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a  legal  entity  or  artificial  person,  distinct  from  the  members  who 
compose  it,  in  their  individual  capacity ;  and  when  it  contracts 
a  debt,  it  is  the  debt  of  this  legal  entity  or  artificial  person, — 
the  corporation, — and  not  the  debt  of  the  individual  mem- 
bers.^^*  "Personal  responsibility  of  stockholders  is  inconsistent 
with  a  body  corporate  at  common  law,  and  can  arise  only  out  of 
some  positive  prescription  by  legislative  act."®^''  This  is  one 
of  the  features  which  distinguishes  a  corporation  at  common 
law  from  an  ordinary  partnership,  partners  being  individually 
liable  for  all  the  debts  of  the  firm,  however  little  they  may  have 
invested  in  the  business,  and  it  is  one  of  the  chief  advantages 
of  incorporation. 

It  follows,  of  course,  that  an  execution  or  attachment  against 
a  corporation  cannot  be  levied  upon  the  individual  property  of 
its  stockholders  or  members,^^®  unless  there  is  a  valid  charter, 
statutory,  or  constitutional  provision  therefor.^^* 

As  we  have  seen,  persons  who  undertake  to  do  business  as  a 
corporation,  and  contract  debts,  after  an  ineffectual  attempt  to 
incorporate,  or  without  any  attempt  at  all,  may  be  personally 
liable  as  partners  for  the  debts  so  contracted;  but  this  is  on 
the  ground  that  there  is  no  corporation  at  all,  and  that  the 
debts  are  their  individual  debts.®""  When  there  is  a  corpora- 
see  case  it  was  said:  "The  gen-  amount  due  in  equity,  as  an  asset 
eral  rule  of  the  common  law  holds  of  the  corporation,  hut  this  is  not 
the  shareholder  of  a  corporation  at  all  equivalent  to  saying  that  a 
liable  for  the  debts  of  the  associa-  stockholder  is  liable  for  corporate 
j  tion  only  so  far  as  he  may  have  debts  to  the  extent  of  his  unpaid 
'  agreed  to  contribute  to  the  capital  subscription.  He  is  no  more  liable 
stock  of  the  company;  his  liabil-  for  corporate  debts  than  any  other 
Ity  is  in  his  corporate  capacity,  debtor  of  the  corporation  whose 
and  is  deemed  the  primary  source  liability  constitutes  a  part  of  its 
for  the  payment  of  the  company's  assets  which  may  be  reached  in 
debts."  Jackson  v.  Meek,  87  Tenn.  equity  by  a  creditors'  bill. 
69,  10  Am.  St.  Rep.  620.  This  596  gee  ante,  §§  5,  6. 
statement,  however,  is  altogether  597  Depue,  J.,  in  Salt  Lake  City 
erroneous.  A  stockholder  is  not  Nat.  Bank  v.  Hendrickson,  40  N. 
liable   at  all  for  corporate   debts   j_  Law    52. 

unless  made  so  by  some  express      "  ,.„.  .', *   „    TTTi„„„„„„+  t3o„v   1 

provision  to  that  effect  in  the  char-    ^^  4    ?0  Im   Dec    88     Itate' v 

ter,  or  by  some  statutory  or  con-   Marshall   69  Miss   486 

stitutional  provision.     If  he  owes    ^^arsnau,  b9  Miss.  4Sb. 

the   corporation   on   his   subscrip-       ^^^  See  post,  i  821. 

tion,    creditors     may     reach    the       eoo  Ante,   §  78;   New  York  Nat. 
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tion,  and  it  contracts  debts,  stockliolders  do  not  become  per- 
sonally liable  therefor  because  the  corporation  exceeds  its  pow- 
ers.®"^ Nor  do  stockholders  become  personally  liable  as  such 
for  debts  of  the  corporation  by  falsely  representing  that  they 
are  liable.  In  such  a  case,  the  remedy,  if  any,  is  against  them 
as  individuals  merely  to  recover  damages  for  the  deceit.  ^"^  'Nov 
do  they  become  personally  liable  for  corporate  debts,  in  the  ab- 
sence of  a  statute,  because  assets  of  the  corporation  have  been 
illegally  distributed  among  or  withdrawn  by  them,  either  be- 
fore or  after  dissolution  of  the  corporation.  The  remedy  of 
creditors  in  such  a  case  is  in  equity  to  compel  restitution  of  the 
assets  or  their  value,  and  their  application  to  payment  of  the 
debts.«°3 

(b)  Liability  of  stockholders  for  torts. — The  stockholders  of 
a  corporation  are  not  individually  liable  for  its  torts,  whether 
they  consist  in  misfeasance,  malfeasance,  or  nonfeasance,  if 
they  have  not  in  any  way  participated  therein,®"*  unless  they 
are  made  liable  by  some  express  charter,  statutory,  or  constitu- 
tional provision.®"^ 

(c)  Power  of  corporation  to  make  stockholders  liable — By- 
laws.— It  is  not  within  the  power  of  a  corporation,  unless  it  is 
authorized  by  the  charter  or  by  some  other  statute,  to  bind  the 
stockholders  to  personal  liability  for  its  debts,  without  their 
consent,  by  agreement  with  its  creditors,  by  resolution,  or  other- 
wise.®"®    A  bank,  for  example,  cannot  make  its  stockholders 

Exchange  Bank  v.  Crowell,  177  Pa.  Hodges,  100  Mass.  241;  Merrick  v. 

St.  313.  Van  Santvoord,  34  N.  Y.  208;  Peck 

601  MedlU  V.  Collier,  16  Ohio  St.  v.  Cooper,  8  111.  App.  403 ;  Belo  v. 
599 ;  Second  Nat.  Bank  of  Cincin-  Fuller,  84  Tex.  450,  31  Am.  St.  Rep. 
nati  V.  Hall,  35  Ohio  St.  166;  Sea-  75;  Atchison,  Topeka  &  S.  F.  R. 
right  V.  Payne,  2  Tenn.  Ch.  175;  Co.  v.  Cochran,  43  Kan.  225;  Poley 
Ohio  Life  Ins.  &  Trust  Co.  v.  Mer-  v.  Lacert,  35  Or.  166;  Doolittle  v. 
chants'  Ins.  &  Trust  Co.,  11  Marsh,  11  Neb.  243;  Bohn  v. 
Humph.  (Tenn.)  1,  53  Am.  uec.  Brown,  33  Mich.  257;  Cable  v.  Mc- 
742.  Cune,  26  Mo.  371,  72  Am.  Dec.  214; 

602  Reid  V.  Eatonton  Mfg.  Co.,  40  Heacock  v.  Sherman,  14  Wend.  (N. 
Ga.  98,  2  Am.  Rep.  563.     See  Sea-  Y.)  58. 

right  V.  Payne,  2  Tenn.  Ch.  175.  eos  See  post,  §  808(e). 

603  Vose  V.  Grant,  15  Mass.  505;  ooe  Ireland  v.  Palestine,  B.,  N.  P. 
Spear  v.  Grant,  16  Mass.  9.  See  &  N.  W.  Turnpike  Co.,  19  Ohio 
ante,  §  778.  St.  369,  2  Smith's  Cas.  879;  Trus- 

604  Inhabitants     of     Norton     v.  tees  of  Free  Schools  in  Andover 
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liable  on  its  notes  or  bills  by  printing  thereon  a  notice  that 
they  are  so  liable  f^'^  and,  in  the  absence  of  charter  or  statutory 
authority  therefor,  a  corporation  cannot  make  a  valid  by-law  im- 
posing upon  stockholders  personal  liability  for  its  debts,*"*  un- 
less they  consent.®"® 

(d)  Agreement  or  consent  of  stockholders. — Stockholders,  of 
course,  may  render  themselves  personally  liable  for  debts  of 
the  corporation  by  express  agreement  or  consent,  provided  their 
promise  has  a  consideration  to  support  it,  and  is  in  writing, 
when  this  is  necessary  under  the  statute  of  frauds,  but  their 
liability  in  such  case  is  not  as  stockholders,  but  as  individ- 
uals.®-"' There  is  a  sufficient  consideration  for  the  promise 
of- a  stockholder  to  pay  a  corporate  debt  if  the  promise  is  made 
at  the  time  the  debt  is  contracted;  but  if  it  is  not  made  until 
afterwards,  there  must  be  some  forbearance  on  the  part  of  the 
creditor,  or  other  independent  consideration. 

An  agreement  among  stockholders  to  pay  corporate  debts,  to 

which  the  creditors  are  not  parties,  could  not  be  enforced  by 

the  creditors  at  common  law,  but  would  be  binding  as  between 

the  stockholders.®^^ 

V.  Flint,  13  Mete.  (Mass.)  539,  2  eoo  infra,  this  section,  (d). 
Smith's  Gas.  876;  Reid  v.  Eaton-  eio  Trustees  of  Free  Schools  In 
ton  Mfg.  Co.,  40  Ga.  98,  2  Am.  Rep.  Andover  v.  Flint,  13  Mete.  (Mass.) 
563;  Lowry  v.  Inman,  46  N.  Y.  539;  2  Smith's  Cas.  876;  Reid  v. 
119;  Vincent  v.  Chapman,  10  Gill  Eatonton  Mfg.  Co.,  40  Ga.  98,  2 
&  J.  (Md.)  279.  Am.  Rep.  563.  See,  as  to  agree- 
As  to  the  power  of  a  majority  ments  of  stockholders  imposing 
of  the  stockholders  to  accept  an  individual  liability,  Wheat  v. 
act  of  the  legislature  authorizing  Frankfort  Cotton  Mill  Co.,  4  Ky. 
the  corporation  to  issue  bonds.  Law  Rep.  620. 
and  making  stockholders  Individ-  Guaranty  by  stockholders'  of  pay- 
ually  liable  thereon  without  their  ment  of  corporate  debt.  London  & 
consent,  see  post,  §  805  (b.)  San  Francisco  Bank  v.  Parrott,  125 

eo.  Lowry  v.  Inman,  46  N.  Y.  119.    ^a^  f^'^^^^^^'J^^^^^^  ««. 

And  see  Reid  v.  Eatonton  Mfg.  „„t,/^^r^  fw^a^i^  =t^oti;.;ill.^  nf 
Co.,  40  Ga.  «8,  2  Am.  Rep.  563.  Poration,  that  each  stockholder  of 

v^u.,  Mu  vjci.  ao,  u  mil.  ivcv.  ouj.  ^    corporatiou    shall    indorse    the 

608  Reid  V.  Eatonton  Mfg.  Co.,  40  company's  paper  to  the  extent  of 

Ga.  98,  2  Am.  Rep.  563;   Trustees  his   stock,   does  not  impose  upon 

of    Free    Schools    in    Andover    v.  the  stockholders  individual  liabil- 

Flint,    13    Mete.     (Mass.)     539,    2  ity  on  paper  of  the  company  in- 

Smlth's  Cas.  876;  Flint  v.  Pierce,  dorsed  by  them  without  recourse. 

99  Mass.  68,  96  Am.  Dec.  691;  Gam-  Martin  v.  Fitch,  65  Ind.  216. 

well  V.   Pomeroy,   121   Mass.   207.  6"  See    Ripley  v.    Sampson,   10 

See  ante,  §§  638(c),  639.  Pick.  (Mass.)  371. 
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A  promise  by  a  stockholder  to  pay  a  debt  of  the  corporation, 
being  a  promise  to  answer  for  the  debt  of  another,  is  within 
the  statute  of  frauds,  and  must  be  in  writing,  unless  there  are 
circumstances  taking  it  out  of  the  statute.®^  ^ 

A  by-law  making  stockholders  personally  liable  for  corpo- 
rate debts,  consented  to  by  all  the  stockholders,  and  relied  upon 
by  a  creditor  in  dealing  with  the  corporation  and  extending  it 
credit,  would  no  doubt  operate  as  an  agreement  between  the 
stockholders,  as  individuals,  and  the  creditor,  so  as  to  render 
them  liable  to  him,  but  they  would  be  liable,  in  the  absence  of 
a  charter  or  statutory  provision  authorizing  such  a  by-law,  as 
individuals  merely,  and  not  as  stockholders.®^^  This  distinc- 
tion may  be  very  important.  For  example,  they  would  not  be 
represented  by  the  corporation  in  an  action  by  the  creditor 
against  it,  as  they  would  be  in  most  jurisdictions  if  liable  as 
stockholders,  so  as  to  render-a  judgment  against  the  corporation 
conclusive  against  them.®^*  It  has  been  held  that  a  stockholder 
does  not  become  liable  to  a  creditor  of  the  corporation,  even 
individually,  under  a  by-law  imposing  personal  liability  upon 
stockholders  for  corporate  debts,  merely  because  he  signed  the 
by-laws,  if  it  does  not  appear  that  he  did  so  for  any  other  pur- 
pose than  to  become  a  member  of  the  corporation,  or  that  the 
creditor  contracted  on  the  faith  of  the  by-law,  or  with  knowl- 
edge of  its  existence.®-'^ 

Where  a  loan  is  made  to  a  corporation  on  its  bond  and  mort- 
gage, and  the  stockholders  become,  by  contract,  sureties  for  re- 
payment of  the  loan,  other  creditors  of  the  company  have  no 
equity  to  compel  the  lender  to  exhaust  his  remedy  against  the 
stockholders  as  sureties  before  resorting  to  the  corporation  and 
the  property  for  payment.®^® 

ei2  Trustees  of  Free  Schools  in  Mfg.  Co.,   40  Ga.  98,  2  Am.  Rep. 

Andover  v.  Flint,  13  Mete.  (Mass.)  563. 

539,  2  Smith's  Cas.  876.  6i4  Ante,  §  800;  post,  §  824. 

613  See  Trustees  of  Free  Schools  »i5  Flint  v.  Pierce,  99  Mass.  68, 

in    Andover    v.    Flint,    13    Mete.  96  Am.  Dec.  691. 

(Mass.)    539,   2   Smith's   Cas.   876;  eis  South    Carolina    Mfg.    Co.   v. 

Flint  v.   Pierce,   99   Mass.   68,   96  Bank  of  South  Carolina,   6  Rich. 

Am.  Dec.   691;   Reid  v.  Eatonton  Eq.  (S.  C.)  227. 
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§  805.     Charter,  statutory,  or  constitutional  provisions  imposing 
liability  upon  stockholders. 

(a)  In  general. — In  most  jurisdictions,  individual  liability 
for  corporate  debts  or  liabilities  has  been  expressly  imposed 
upon  stockholders  by  charter,  statutory,  or  constitutional  provi- 
sions, to  a  greater  or  less  extent.  These  statutes  vary  greatly 
in  the  different  states,  and  have  been  changed  from  time  to 
time  in  the  same  state.  Sometimes  an  unlimited  liability  for 
all  debts  is  imposed,  but  generally  the  liability  is  a  limited  one, 
either  with  respect  to  the  amount  or  with  respect  to  the  char- 
acter of  the  debts,  or  otherwise.  Attention  will  be  called  to 
these  and  other  differences  between  the  provisions  in  subsequent 
sections.  Before  dealing  with  the  various  provisions  more  par- 
ticularly, we  shall,  in  the  following  subdivisions  of  this  section, 
consider  certain  questions  of  general  application,  relating  to  the 
constitutionality  of  the  statutes  on  this  subject,  and  the  con- 
struction of  statutory  and  constitutional  provisions. 

(b)  Constitutionality  of  statutory  provisions — (1)  In  general. 
— The  legislature  clearly  has  the  power  to  impose  upon  the 
stockholders  of  a  corporation  individual  liability  for  its  debts 
to  any  extent  it  may  see  fit,  unless  controlled  by  special  con- 
stitutional provisions,  if  it  imposes  the  liability  at  the  time  the 
corporation  is  created.  It  may  also  impose  such  liability  after 
a  corporation  has  been  created  or  formed,  as  to  future  debts, 
although  not  as  to  debts  already  contracted,  if  it  has  reserved 
the  right  to  alter,  amend,  or  repeal  the  charter  of  the  corpora- 
tion."^ 

In  some  jurisdictions  it  has  been  held  that  the  legislature 
may  pass  a  law,  after  the  creation  of  a  corporation,  imposing 
upon  stockholders  individual  liability  for  its  debts,  contracted 

617  Sherman  v.  Smith,  1  Black  Bailey  v.  Hollister,  26  N.  Y.  112; 
(U.  S.)  587;  Gardner  v.  Hope  Ins.  Hirshfeld  v.  Bopp,  27  App.  Dlv. 
Co.,  9  R.  I.  194,  11  Am.  Rep.  238;  (N.  Y.)  180;  Weidenger  v.  Spru- 
United  States  Trust  Co.  v.  United  ance,  101  111.  278 ;  Sleeper  v.  Good- 
States  Fire  Ins.  Co.,  18  N.  Y.  199;  win,  67  Wis.  577;  McGowan  v.  Mc- 
In  re  Glhson,  21  N.  Y.  9;  In  re  Donald,  111  Cal.  57,  52  Am.  St. 
Reciprocity    Bank,    22    N.    Y.    9;  Rep.  149;  Straw  &  Ellsworth  Mfg. 
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after  the  passage  of  the  law,  even  when  it  has  not  reserved  the 
power  to  alter,  amend,  or  repeal  the  charter  of  the  corporation ; 
and  that  such  a  law  is  not  unconstitutional  as  impairing  the 
obligation  of  contracts. ^^^  But  the  soundness  of  this  view  is 
very  doubtful,  to  say  the  least,  and  there  are  decisions  to  the 
contrary.  When  a  person  becomes  a  stockholder  in  a  corpora- 
tion, in  the  absence  of  any  statute  imposing  upon  stockholders 
individual  liability  for  its  debts,  he  contributes  and  risks  in  the 
enterprise  the  amount  he  pays  in  for  his  stock.  By  his  con- 
tract with  the  corporation,  he  is  subject  to  no  liability  after  he 
has  paid  for  his  stock,  and  the  corporation  cannot  incur  debts 
so  as  to  impose  any  further  liability  upon  him.  An  act  of  the 
legislature,  therefore,  passed  after  he  became  a  stockholder, 
without  his  consent,  making  the  stockholders  of  the  corporation 
personally  liable  for  future  debts  that  may  be  contracted  by  the 
corporation,  would  seem  clearly  to  be  unconstitutional,  as  im- 
pairing the  obligation  of  his  contract  of  membership,  for  it 
gives  the  corporation  the  power  to  contract  debts  to  any  extent 
it  may  see  fit,  and  thereby  renders  him  subject  to  personal  liabil- 
ity. That  such  an  act  is  unconstitutional  has  been  held  in 
several  well-considered  cases.®^® 

A  stockholder  may  waive  his  right  to  complain  of  a  statute 
imposing  individual  liability  for  corporate  debts  on  the  ground 
that  it  impairs  the  obligation  of  his  contract  of  membership, 
and  he  does  so  if  he  makes  no  objection,  and  participates  in  the 
benefits  conferred  by  the  statute.*^" 

The  obligation  of  a  stockholder's  contract  of  membership  in 
a  corporation  is  not  impaired  by  a  statute  giving  creditors  of 
the  corporation  a  special  remedy  to  reach  any  balance  due  from 
him  on  his  stock,  as  by  allowing  an  execution  against  him  to 

Co.  V.  L.  D.  Kilbourne  Boot  &  Shoe  P.  &  N.  W.  Turnpike  Co.,  19  Ohio 

Co.,  80  Minn.  125.  St.  369,  2  Smith's  Cas.  879;  Evans 

618  Stanley    v.    Stanley,    26    Me.  v.  Nellis   (C.  C.  A.)  101  Fed.  920; 

191;  Coffin  v.  Rich,  45  Me.  507,  71  Fairchild  v.   Masonic  Hall  Ass'n, 

Am.   Dec.   559;    Gray  v.   Coffin,   9  71  Mo.  526;  Wincock  v.  Turpin,  96 

Cush.  (Mass.)  192;  Child  v.  Coffin,  111.  135. 
17  Mass.  64. 

6"  Ireland   v.   Palestine,    B.,    N.       e2o  Dows  v.  Naper,  91  111.  44. 
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the  extent  of  the  unpaid  balance  due  on  his  stock,  where  there 
is  no  corporate  property  to  be  levied  upon,  for  such  a  statute 
merely  affects  the  remedy,  and  does  not  in  any  way  enlarge  his 
liability.*" 

Where  the  charter  of  a  corporation  provides  that  no  stock- 
holder of  the  corporation  shall  be  liable  in  his  individual  ca- 
pacity for  any  debt  or  liability  of  the  company  "beyond  the 
amount  of  stock  held  by  him,"  a  stockholder  cannot  object  to 
a  subsequent  statute  fixing  the  individual  liability  of  stockhold- 
ers at  that  amount,  and  prescribing  a  mode  of  enforcing  it,  as 
impairing  the  obligation  of  his  contract.®^^ 

A  corporation  formed  under  a  special  charter  imposing  no 
liability  upon  stockholders  for  corporate  debts  is  subject  to  a 
general  law  afterwards  passed  imposing  such  liability,  where 
it  has  accepted  an  amendment  of  its  charter  subjecting  it  to 
general  laws.®^* 

(2)  Effect  of  constitutional  provisions  as  to  the  liability 

of  stockholders. — When,  as  is  sometimes  the  case,  the  constitu- 
tion of  a  state  makes  the  stockholders  of  a  corporation  liable 
for  its  debts,  and  fixes  the  liability,  the  legislature,  of  course, 
has  no  power  to  exempt  them  from  liability,  or  to  impose  a 
different  liability.*^^ 

621  Hill  V.  Merchants'  Mutual  notes  individually  liable  for  all 
Ins.  Co.,  134  U.  S.  515,  2  Keener's  debts  of  the  corporation  to  the 
Cas.  1780;  Merchants'  Ins.  Co.  v.  amount  of  their  shares  is  confined 
Hill,  86  Mo.  466;  Steam  Stone-Cut-  to  banks  of  issue,  and  does  not 
ter  Co.  V.  Scott,  157  Mo.  520.  limit  the  power  of  the  legislature 

622  Gridley  v.  Barnes,  103  111.  to  fix  the  liability  of  stockholders 
211;  Arenz  v.  Weir,  89  III.  25.  of  banks  not  of  issue.     Foster  v. 

623  Arenz  v.  Weir,  89  111.  25.  Row,  120  Mich.  1,  77  Am.  St.  Rep. 
624McGowan   v.    McDonald,    111    565.    And  see  Allen  v.  Walsh,  25 

Cal.  57,  52  Am.  St.  Rep.  149;  Cen-  Minn.   543;    Harper  v.   Carroll,   66 

tral     Agricultural     &     Mechanical  Minn.    487;    Allen   v.   Clayton,    63 

Ass'n  V.   Alabama  Gold  Life  Ins.  Iowa,  11,  50  Am.  Rep.  716. 

Co.,   70  Ala.   120;    Foster  v.   Row,  The     South    Carolina     constitu- 

120  Mich.  1,  77  Am.  St.  Rep.  565;  tional  provision    (article  12,   §   6) 

State  V.  Sherman,  22  Ohio  St.  411;  that    the   general    assembly   shall 

Anderson  v.  Anderson  Iron  Co.,  65  grant  no  banking  charter,  except 

Minn.  281;   Van  Pelt  v.  Gardner,  on  condition  that  the  stockholders 

54  Neb.  701.  shall  be  liable  to  the  amount  of 

A  constitutional  provision  mak-  their  stock,  is  not  self-executing, 

ing    the    stockholders    of    every  and  does  not  prevent  the  legisla- 

banking  corporation  issuing  bank  ture   from   imposing   upon   stock- 
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If  the  constitution,  however,  merely  provides  that  stockhold- 
ers shall  be  individually  liable  for  corporate  debts,  without  fix- 
ing the  extent  of  their  liability,  or  prescribing  the  mode  of  en- 
forcing it,  these  questions  are  referred  to  the  legislature,  and 
it  has  the  power  to  determine  the  extent  to  which  the  stockhold- 
ers shall  be  liable,  and  the  mode  in  which  their  liability  shall 
be  enforced ;  and  when  the  constitution  fixes  the  extent  of  the 
liability,  the  legislature  may  prescribe  the  mode  of  enforcing 
it.«25 

When  the  constitution  itself  imposes  individual  liability  upon 
stockholders,  or  provides  that  they  shall  be  liable,  leaving  it  for 
the  legislature  to  determine  the  extent  of  the  liability,  the  leg- 
islature cannot  constitutionally  relieve  them  from  liability.®^* 

If  a  constitutional  provision  directs  or  authorizes  legislation 
imposing  individual  liability  upon  stockholders,  every  person 
who  becomes  a  stockholder  takes  his  stock  subject  thereto,  and 
the  legislature  may  at  any  time  impose  such  liability  as  to  fu- 
ture debts,  without  impairing  the  obligation  of  contracts. ®^'^ 

holders  of  banks  a  greater  liabil-  personally  liable  for  his  propor- 
ity  than  to  the  extent  of  their  tion  of  all  its  debts  and  liabilities, 
stock,  in  pursuance  of  the  further  it  is  within  the  power  of  the  legis- 
constitutional  provision  (section  lature  to  make  each  stockholder 
4)  that  dues  from  corporations  liable  for  his  proportion  of  all  the 
shall  be  secured  by  such  Individ-  debts  of  the  corporation  contract- 
ual liability  and  other  means  as  ed  while  he  is  a  stockholder.  Lar- 
may  be  prescribed  by  law,  and  the  rabee  v.  Baldwin,  35  Cal.  155. 
provision  (section  5)  that  all  laws  When  the  constitution  provides 
passed  pursuant  to  it  shall  provide  that  "stockholders  shall  be  subject 
for  fixing  the  personal  liability  of  to  such  liabilities  and  restrictions 
stockholders  under  proper  limita-  as  shall  be  provided  by  law,"  a 
tions,  etc.  Parker  v.  Carolina  Sav-  statute  may  provide  that,  when  no 
ings  Bank,  53  S.  C.  583,  69  Am.  St.  corporate  property  can  be  found 
Rep.  888.  on    which    to    levy    an    execution 

625  Larrabee  v.  Baldwin,  35  Cal.  against  the  corporation,  the  execu- 

155;    French  v.   Teschemaker,   24  tion  may,  on  motion  and  an  order 

Cal.   518;    Hampson  v.   Weare,    4  of  court,  be  levied  on  the  individ- 

lowa,  13,  66  Am.  Dec.   116;   Bor-  ual  property  of  the  stockholders, 

land  V.  Haven,  37  Fed.  394;  Willis  Hampson  v.  Weare,  4  Iowa,  13. 
V.  Mabon,  48  Minn.  140,  31  Am.  St.       eae  Milroy    v.     Spurr    Mountain 

Rep.  626,  2  Smith's  Cas.  895;  Mil-  iron    Mining    Co.,    43    Mich.    231; 

roy  V.  Spurr  Mountain  Iron  Min-  Central  Agricultural  &  Mechanical 

ing  Co.,  43  Mich.  231.  Ass'n  v.  Alabama  Gold  Life  Ins. 

Where  the  constitution  provides  Co.,  70  Ala.  120;  McGowan  v.  Mc- 

that  each  stockholder  of  a  corpo-  Donald,   111   Cal.   57,   52   Am.   St. 

ration   shall   be   individually   and  Rep.  149;  French  v.  Teschemaker,. 
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(c)  Alteration  and  repeal  of  constitutional  or  statutory  provi- 
sions.— It  was  held  in  Maine  that  a  creditor  of  a  corporation 
has  no  vested  right  against  stockholders  under  a  constitutional 
or  statutory  provision  making  them  individually  liable  for  cor- 
porate debts  until  he  has  recovered  a  judgment  against  them, 
and  that,  until  then,  the  provision  may  be  altered  or  repealed.®^* 
But  this  view  cannot  be  sustained  when  the  liability  imposed 
upon  stockholders  is  contractual  in  its  nature.  In  such  a  case, 
there  is  a  contract  liability  on  the  part  of  stockholders  to  cred- 
itors, and  to  take  away  or  impair  the  right  of  existing  creditors 
to  resort  to  the  liability  of  the  stockholders  is  to  impair  the  ob- 
ligation of  their  contracts,  and  therefore  unconstitutional.  It 
has  been  so  held,  not  only  in  many  of  the  state  courts,  but  also 
in  the  supreme  court  of  the  United  States,  and  the  decision  of 
the  latter  court  settles  the  question.^^® 

The  constitutional  prohibition  against  laws  impairing  the 
obligation  of  contracts  does  not  prevent  the  legislature  from 
changing,  as  to  existing  creditors,  the  remedy  for  enforcing  the 
individual  liability  of  stockholders,  if  the  right  is  not  im- 
paired.^^"  The  change  in  the  remedy,  however,  may  be  so  great 
as  to  affect  and  impair  the  creditor's  right,  and  in  such  a  case 

24  Cal.  518;  Whitman  v.  National  37  Am.  Dec.  246;   Provident  Sav- 

Bank  of  Oxford,  176  U.  S.  559.  ings  Institution  v.  Jackson  Place 

«o, Tir„-j„„™„_   „    a„,„o«.,«    ^M  Skating  &  Batliing  Rink,   52  Mo. 

Tn    97T    «tf!i^i.  '^    rl^vl    s  T?i  552;  Jerman's  Adm'r  v.  Benton,  79 

i"-  ^l^A  ^"^""^^^^^  ^-  ^^'''^'-  ^  '"•  Mo.  148;    St.  Louis  Railway  Sup- 

•^PP-  °*°-  plies  Mfg.  Co.  V.  Harbine.  2  Mo. 

628  Coffin  v:  Rich,  45  Me.  507,  71  App.  134;  Blakeman  v.  Benton,  9 
Am.  Dec.  559;  Cummings  v.  Max-  mo.  App.  107;  Donworth  v.  Cool- 
well,  45  Me.  190.  baugh,  5  Iowa,  300.    And  see  West- 

629  Hawthorne  v.  Calef,  2  Wall,  ern  Nat.  Bank  v.  Reckless,  96  Fed. 
(U.  S.)   10,  2  Keener's  Cas.  1777;  70. 

Webster  v.  Bowers,  104  Fed.  627;        63o  Fourth  Nat.  Bank  v.  Franck- 

Evans    v.    Nellis,    101    Fed.    920;  lyn,  120  XJ.  S.  747,  2  Keener's  Cas. 

Woodworth    v.    Bowles,    61    Kan.  1838.     See,    also.   Merchants'   Ins. 

569;    McDonnell  v.  Alabama  Gold  Co.  v.  Hill,   86   Mo.   466;     Hill  v. 

Life  Ins.  Co.,  85  Ala.  401;  National  Merchants'   Mut.   Ins.   Co.,   134  U. 

Commercial    Bank    v.    McDonnell,  S.  515,  2  Keener's  Cas.  1780;  Per- 

92   Ala.   387;    In  re  Warren's   Es-  sons  v.  Gardner,  42  App.  Div.  (N. 

tate,    52   Mich.   557;    Barton   Nat.  Y.)  490;  Steam  Stone-Cutter  Co.  v. 

Bank  v.  Atkins,  72  Vt.  33 ;  Story  v.  Scott,  157  Mo.  520.    And  see  Shick- 

Furman,  25  N.  Y.  214;   Van  Hook  ell  v.  Berryville  Land  &  Improve- 

T.  Whitlock,  26  Wend.  (N.  Y.)  43,  ment  Co.  (Va.)  37  S.  E.  813. 
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it  ■will  be  ■within  the  constitutional  prohibition.  Thus,  it  ■was 
held  that  the  Kansas  law  of  1898,  providing  for  the  enforce- 
ment of  the  constitutional  liability  of  stockholders  by  a  re- 
ceiver for  the  benefit  of  the  corporation  and  all  the  creditors 
alike,  did  not  supersede,  as  to  existing  creditors,  the  former  stat- 
ute, ■which  gave  each  creditor  the  right  to  enforce  the  liability 
of  any  particular  stockholder  for  his  own  individual  benefit, 
since  the  right  thereby  given  became  a  part  of  contracts  entered 
into  while  the  statute  was  in  force,  and  the  contract  obligations 
would  be  materially  impaired  by  substitution  of  the  restricted 
remedy.®*^ 

Of  course,  a  creditor  of  a  corporation  may  waive  the  right  to 
object  to  an  act  removing  or  lessening  the  individual  liability 
of  stockholders,  on  the  ground  that  it  impairs  the  obligation  of 
his  contract,  and  he  does  waive  the  objection  if  he  accepts  the 
benefit  of  the  act.^^^ 

A  statute  imposing  upon  stockholders  a  penal  liability  for 
•corporate  debts,  as  distinguished  from  a  contractual  liability,®^* 
— as  a  liability  for  failure  to  file  or  publish  an  annual  report  of 
■debts,  etc., — may  be  repealed  at  any  time,  even  as  against  ex- 
isting creditors.**^*  And  if  such  a  statute  is  unconditionally 
repealed  after  a  creditor  has  commenced  an  action  against  a 
stockholder  thereunder,  but  before  any  judgment  has  been  ren- 
dered, the  action  abates.^^® 

Repeal  or  alteration  of  a  provision  imposing  individual  lia- 
bility upon  stockholders,  even  when  the  liability  is  contractual, 
is  effectual  as  to  subsequent  creditors,  provided  the  new  provi- 
sion is  otherwise  constitutional,®^^  and  such  creditors  acquire 

831  ■Webster  v.  Bowers,  104  Fed.  es*  Globe  Publishing  Co.  v.  State 

■627;     ■Woodworth    v.    Bo-wles,     61  Bank,    41   Neb.    175;    Kleclmer   v. 

Kan.  569;  Evans  v.  Nellis,  101  Fed.  Turk,  45  Neb.  176;  Hogue  v.  Capi- 

S20;   ■Western  Nat.  Bank  v.  Reck-  tal  Nat.  Bank  of  Lincoln,  47  Neb. 

less,  96  Fed.  70.  929;  La-wler  v.  Burt,  7  Ohio  St.  340. 

632  Van    Hook   v.    Whitlock,    26  T^n'^l^i'^^Mfn'^^'if '"if  ^°- ^- ^n^^^ 

IVend.  (N.  Y.)  43.  37  Am.  Dee.  246.  B-k.^^'  B^k  'oFiiS  4^7  ^ll 

833  See  post,  §  809,  as  to  this  dis-  929. 

tinction.  eae  See  supra,  this  section,  (b). 
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no  right  against  stockholders  under  the  original  provisions.®^'' 
It  has  been  held  that,  when  the  individual  liability  of  stock- 
holders of  a  corporation  imposed  by  a  statutory  or  constitutional 
provision  is  lessened  by  an  amendment,  a  person  who  becomes 
a  stockholder  after  the  amendment  is  not  liable,  under  the  orig- 
inal provision,  for  the  debts  contracted  prior  to  the  amend- 
ment.®^* 

A  statute  imposing  liability  upon  stockholders  may  be  re- 
pealed by  a  subsequent  statute,  either  in  express  terms  or  by 
implication.  In  the  latter  case,  the  question  is  one  of  inten- 
tion. There  is  an  implied  repeal  if  the  later  statute  is  in- 
consistent with  the  former,  or  if  it  appears  that  the  legislature 
intended  that  it  should  cover  the  whole  subject;®^"  but  there  is 
no  implied  repeal  if  the  two  statutes  are  entirely  consistent,  and 
can  stand  together.®*" 


03'  See  Ochiltree  v.  Iowa  Rail- 
road Contracting  Co.,  54  Mo.  113, 
21  Wall.  (U.  S.)  249;  Gilbert  v. 
Southern  Indiana  Coal  &  Iron  Co., 
62  Ind.  522;  and  other  cases  cited 
in  the  notes  following. 

638  Ochiltree  v.  Iowa  Railroad 
Contracting  Co.,  54  Mo.  113,  21 
Wall.   (U.  S.)   249. 

Compare,  however,  National 
Commercial  Bank  v.  McDonnell,  92 
Ala.  387,  wherein  it  was  held  that 
one  who  becomes  a  stockholder  in 
a  corporation  after  the  passage  of 
a  law  lessening  the  liability  of 
stockholders  to  creditors  is  equal- 
ly liable  with  the  other  stockhold- 
ers, under  the  former  law,  to  cred- 
itors whose  claims  existed  prior 
to  the  change. 

639  Strauss  v.  Heiss,  48  Md.  292; 
Bnisby  V.  Riley,  6  S.  D.  401 ;  Barton 
Nat.  Bank  v.  Atkins,  72  Vt.  33; 
City  of  Rochester  v.  Barnes,  26 
Barb.  (N.  Y.)  657;  Milliken  v. 
Whitehouse,  49  Me.  527;  Poor  v. 
Willoughby,  64  Me.  379;  Fairchild 
v.  Masonic  Hall  Ass'n,  71  Mo.  526. 
See  Wood  v.  Harrison,  50  Ind.  480. 

It  has  been  held  that  a  constitu- 
tional provision,  making  stock- 
holders of  corporations  liable  for 


corporate  debts  to  the  extent  of 
their  unpaid  subscriptions  only, 
repeals  a  statute  making  stock- 
holders of  a  particular  class  of 
corporations  liable  for  corporate 
debts  to  an  amount  equal  to  their 
stock.  -Van  Pelt  v.  Gardner,  54 
Neb.  701. 

640  Whitney  v.  Hammond,  44  Me. 
305;  Musselman  v.  Wright,  107 
Mich.  639;  Close  v.  Potter,  2  Misc. 
Rep.  (N.  Y.)  1.  And  see  Gilbert  v. 
Southern  Indiana  Coal  &  Iron  Co., 
62  Ind.  522. 

Under  the  New  York  statutory 
construction  la,w  (sections  31,  32), 
providing  that  rights  and  liabili- 
ties accruing  under  former  stat- 
utes shall  be  continued  notwith- 
standing the  repeal  of  the  acts, 
and  that  new  enactments  substan- 
tially similar  to  the  provisions  of 
repealed  acts  shall  be  construed 
as  continuations  of  the  latter,  the 
liability  of  stockholders  in  a  cor- 
poration for  debts  incurred  before 
the  passage  of  the  amended  stock- 
corporation  law  of  1892  (Laws 
1892,  c.  688),  upon  the  ground  that 
the  whole  stock  of  the  corporation 
had  not  been  paid  in,  continued 
under  the  act  of  1892,  which  went 
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Where  certificates  of  deposit  issued  by  a  bank  before  the 
passage  of  an  act  changing  the  statutory  liability  of  stockhold- 
ers are  renewed  after  passage  of  the  act,  the  old  certificates  be- 
ing surrendered,  and  new  ones  taken  in  their  stead,  and  a  part 
of  the  principal  being  paid  in  some  cases,  and  interest  in  others, 
the  new  certificates  are  to  be  treated  as  new  contracts  for  the 
purpose  of  determining  the  liability  of  stockholders.*** 

(d)  Whether  constitutional  provisions  are  self-executing. — A 
constitutional  provision  in  relation  to  individual  liability  of 
stockholders  for  corporate  debts  may  be  self-executing,  so  as 
to  impose  such  liability  itself,  or  it  may  require  action  by  the 
legislature  to  carry  it  into  effect.  Whether  such  a  provision  is 
self-executing  or  not  depends,  of  course,  upon  the  intention,  to 
be  ascertained  by  construing  its  language.  "The  question  in 
every  case  is  whether  the  language  of  a  constitutional  provision 
is  addressed  to  the  courts  or  the  legislatune, — does  it  indicate 
that  it  was  intended  as  a  present  enactment,  complete  in  itself 
as  definitive  legislation,  or  does  it  contemplate  subsequent  leg- 
islation to  carry  it  into  effect  ?  This  is  to  be  determined  from 
a  consideration  both  of  the  language  used  and  of  the  intrinsic 
nature  of  the  provision  itself.  If  the  nature  and  extent  of  the 
right  conferred  and  of  the  liability  imposed  is  fixed  by  the  pro- 
vision itself,  so  that  they  can  be  determined  by  the  examina- 
tion and  construction  of  its  own  terms,  and  there  is  no  language 
used  indicating  that  the  subject  is  referred  to  the  legislature 
for  action,  then  the  provision  should  be  construed  as  self-exe- 
cuting, and  its  language  as  addressed  to  the  courts."®*^  Thus, 
the  courts  have  construed  as  self -executing  a  constitutional  pro- 
vision declaring  that  "each  stockholder  in  any  corporation  [ex- 
cepting specified  corporations]  shall  be  liable  to  the  amount  of 

into  force  simultaneously  with  the  64i  Seymour  v.  Bank  of  Minne- 

statute  construction  law,  although  sota,  79  Minn.  211. 

as  to  debts.subsequently  incurred  q     ^his   question,   see   post,    § 

a   different   rule   of   liability   was  oi7cti'i                                     f     >    <• 

provided.    Close  v.  Potter,  155  N.  ^^'^°' 

T.  145,  reversing  11  Misc.  Rep.  (N.  «*2  Mitchell,  J.,  in  Willis  v.  Ma- 

Y.)    729.     And   see   Thompson   v.  bon,  48  Minn.  140,  31  Am.  St.  Rep. 

Nicolai,  21  Misc.  Rep.  (N.  Y.)  700.  626,  2  Smith's  Cas.  895. 
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stock  held  or  owned  by  him  ;"®**  and  a  provision  declaring  that 
"each  stockholder  shall  be  liable  over  and  above  the  stock  by 
him  or  her  owned,  and  any  amount  unpaid  thereon,  to  a  fur- 
ther sum,  at  least  equal  in  amount  to  such  stock."®** 

If  a  constitutional  provision  in  relation  to  liability  of  stock- 
holders for  corporate  debts  is  in  express  terms  addressed  to  the 
legislature,  or  if  it  does  not  fix  the  extent  of  the  liability,  it  is 
not  self-executing,  but  legislation  is  necessary  to  carry  it  into 
effect.  Where  a  constitution  provided  in  one  section  that  "dues, 
from  corporations  shall  be  secured  by  such  individual  liability 
of  the  corporators  and  other  means  as  may  be  prescribed  by 
law,"  and,  in  a  subsequent  section,  that  "each  stockholder  of  a 
corporation  *  *  *  gliall  be  individually  and  personally 
liable  for  his  proportion  of  all  its  debts  and  liabilities,"  it  was 
held  that  the  section  last  quoted  was  not  self-executing,  because,, 
in  the  first  place,  while  it  provided  that  each  stockholder  should 
be  liable  for  his  proportion  of  corporate  debts,  it  did  not  de- 
termine what  that  proportion  should  be,  or  prescribe  any  rule 
by  which  it  should  be  ascertained,  and  because,  in  the  second 
place,  that  section  shbuld  be  read  in  connection  with  the  former 
section,  which  was  clearly  addressed  to  the  legislature.®*^ 

The  mere  fact  that  a  constitutional  provision  which,  in  posi- 
tive terms,  imposes  upon  stockholders  an  individual  liability  for 
corporate  debts,  does  not  prescribe  any  remedy  for  enforcing 
the  liability,  does  not  render  it  any  the  less  self-executing.  If 
it  in  fact  creates  a  liability  in  favor  of  creditors,  they  may 

843  Willis  V.  Mabon,  48  Minn.  140,  148  N.  Y.  9,  51  Am.  St.  Rep.  654", 
31  Am.  St.  Rep.  626,  2  Smith's  Cas.  2  Keener's  Cas.  1847,  2  Smith's 
895;  McKusick  v.  Seymour,  48  Cas.  924;  Bell  v.  Farwell,  176  111. 
Minn.  158.  See  also.  Fowler  v.  489,  68  Am.  St.  Rep.  194;  Tuttle  v. 
Lamson,  146  111.  472,  37  Am.  St.  National  Bank  of  Republic,  161  111. 
Rep.  163.  497;   Western  Nat.  Bank  of  New 

844  Jones  V.  Jarman,  34  Ark.  323.  York  v.  Lawrence,  117  Mich.  669; 

845  French  v.  Teschemaker,  24  Williams  v.  Citizens'  Enterprise 
Cal.  518.  See,  also,  United  States  Co.,  153  Ind.  496;  Parker  v.  Caro- 
V.  Stanford,  69  Fed.  25,  161  U.  S.  Una  Savings  Bank,  53  S.  C.  583,  69 
412;  Jerman's  Adm'r  V.  Benton,  79  Am.  St.  Rep.  888;  Hancock  Nat. 
Mo.  148;  Blakeman  v.  Benton,  9  Bank  v.  Farnum,  20  R.  I.  466. 
Mo.  App.  107 ;  Morley  v.  Thayer,  3  Compare  Whitman  v.  Oxford 
Fed.   737;    Marshall   v.    Sherman,  Nat.  Bank,  176  U.  S.  559. 
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maintain  an  action  in  accordance  with  the  principle  that  when 
a  statute  gives  a  right,  without  in  express  terms  prescribing  any 
remedy  for  enforcing  the  same,  the  remedy  which 'by  law  is 
properly  applicable  to  that  right  follows  as  an  incident.®**' 

(e)  Construction  of  statutory  or  constitutional  provisions  in 
general. — Some  of  the  courts  have  held  that  statutory  or  con- 
stitutional provisions  imposing  upon  the  stockholders  of  a  cor- 
poration personal  liability  for  its  debts,  although  the  liability 
so  imposed  is  contractual,  and  not  penal,  in  its  nature,"*^  are 
to  be  strictly  construed,  since  they  are  in  derogation  of  the  com- 
mon law.**^  Other  courts  have  held  that,  since  such  provisions 
are  remedial,  they  should  be  liberally  construed  in  favor  of 
creditors.***  According  to  the  better  opinion,  however,  no  ar- 
bitrary rule  of  construction  should  be  applied,  at  least  when 
the  liability  imposed  is  contractual  in  its  nature ;  but  the  court 
should  simply  ascertain  and  give  effect  to  the  intention  of  the 
legislature  or  the  people,  and  with  this  view  the  statute  or  con- 
stitutional provision  should  be  construed  neither  strictly  nor 
liberally,  but  naturally  and  reasonably.®^" 

If  the  liability  imposed  is  not  contractual  in  its  nature,  but 

6*6  Willis  V.  Mabon,  48  Minn.  140,  Co.  v.  Knoxville  Car  Wheel  Co., 
31  Am.  St.  Rep.  626,  2  Smith's  Cas.  95  Tenn.  634,  660,  49  Am.  St.  Rep. 
895.  943,  958;   Wing  v.  Slater,  19  R.  I. 

64,7  Post,  §  809.  597,  2  Keener's  Cas.  1795. 

648  Gray  v.  Coffin,  9  Cush.  649  Preeland  v.  McCilllough,  1 
(Mass.)  192,  2  Smith's  Cas.  883;  Denio  (N.  Y.)  414,  43  Am.  Dec. 
Dane  v.  Dane  Mfg.  Co.,  14  Gray  685;  Gauch  v.  Harrison,  12  111. 
(Mass.)  488;  Chase  v.  Lord,  77  N.  App.  457;  Marion  Township  Union 
Y.  1;  Lowry  v.  Inman,  46  N;  Y.  Draining  Co.  v.  Norris,  37  Ind.  424. 
119;  Diven  v.  Lee,  36  N.  Y.  302;  eso  Rider  v.  Fritchey,  49  Ohio 
Barnes  v.  Arnold,  23  Misc.  Rep.  St.  285,  2  Keener's  Cas.  1791,  2 
(N.  Y.)  197;  Grose  v.  Hilt,  36  Me.  Smith's  Cas.  888;  Carver  v.  Brain- 
22;  Coffin  v.  Rich,  45  Me.  511,  71  tree  Mfg.  Co.,  2  Story,  432,  Fed. 
Am.  Dec.  559 ;  Salt  Lake  City  Nat.  Cas.  No.  2,485 ;  Bohn  v.  Brown,  33 
Bank  v.  Hendrickson,  40  N.  J.  Law,  Mich.  257 ;  Lane  v.  Morris,  8  Ga. 
52;  Moyer  v.  Pennsylvania  Slate  475;  Davidson  v.  Rankin,  34  Cal. 
Co.,  71  Pa.  St.  293,  2  Smith's  Cas.  503;  Ingalls  v.  Cole,  47  Me.  540; 
883;  Appeal  of  Means,  85  Pa.  St.  Hicks  v.  Bums,  38  N.  H.  141; 
75;  O'Reilly  v.  Bard,  105  Pa.  St.  Knowlton  v.  Ackley,  8  Cush. 
569;  Nimick  v.  Mingo  Iron  Works  (Mass.)  93;  Priest  v.  Essex  Hat 
Co.,  25  W.  Va.  184;  Steel  v.  Dunne,  Mfg.  Co.,  115  Mass.  380;  Bassett 
65  111.  298.  v.    St.   Albans   Hotel   Co.,   47  Yt. 

See,  also,  Tradesman  Publishing   313. 
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penal,®^^  then,  of  course,  the  statute  is  to  be  strictly  con- 
strued f^''  but  not  so  as  to  defeat  the  manifest  intention  shown 
by  its  language. 

(f)  What  law  governs  a  stockholder's  liability. — Of  course, 
the  liability  of  a  stockholder  for  corporate  debts,  and  its  extent 
and  character,  are  determined  by  the  law  of  the  state  under 
the  laws  of  which  the  corporation  was  created,  and  not  by  the 
laws  of  the  state  in  which  the  stockholder  may  reside.  And  the 
decisions  of  the  highest  court  of  that  state  construing  the  stat- 
utory or  constitutional  provision  by  which  the  liability  is  im- 
posed will  be  followed  by  the  courts  of  other  states  in  which 
it  is  sought  to  enforce  the  liability  against  nonresident  stock- 
holders.*®*  This  question,  and  the  question  whether  such  lia- 
bility can  be  enforced  in  other  states,  and  questions  as  to  the 
mode  of  enforcing  the  same,  will  be  considered  in  subsequent 
sections.®^* 

(g)  Consolidation  of  corporations. — ^When  consolidating  cor- 
porations are  dissolved,  and  an  entirely  new  corporation  creat- 
ed,®^^  the  liability  of  the  stockholders  in  the  new  corporation 
is  determined  by  the  law  in  force  at  the  time  of  the  consolida- 
tion,®^® subject,  of  course,  to  such  future  changes  in  the  law 
as  may  be  within  the  powers  of  the  legislature.®^'^ 

When  corporations  are  consolidated  under  legislative  author- 
ity, and  a  new  corporation  created,  the  new  corporation  is  sub- 
ject to  a  constitutional  provision  in  force  at  the  time  of  the 
consolidation,  imposing  individual  liability  upon  stockholders 
of  such  corporations,  although  the  original  corporations  may 

651  Post,  §  809.  Ellis,  166  Mass.  414,   55  Am.   St. 

652  Wing  V.  Slater,  19  R.  I.  597,  Rep.  414;  Id.,  172  Mass.  39,  70  Am. 
2  Keener's  Gas.  1795;   Garrison  v.    St.  Rep.  232. 

Howe,  17  N.  Y.  458;   Esmond  v.  654  Post,  |§  821,  825. 

Bullard,  16  Hun  (N.  Y.)  .65;  Cable  055  Ante    8  354 

V.    MeCune,    26    Mo.    371,    72    Am.  f^?J^^,!        r-^^     ^„  „,   ,.,. 

Dec.  214;  Cady  v.  Smith,  12  Neb.  ^  "^'Tibballs  v  Libby,  87  IlL  142 

g2g  Gardner    v.    Minneapolis    &    St. 

653  Bal  V.  Anderson,  196  Pa.  St.  Louis  Ry.  Co  73  Minn  517;  Mln- 
86,  79  Am.  St.  Rep.  693;  Fowler  neapolis  &  St.  Louis  Ry.  Co.  v. 
V.  Lamson,  146  111.  472,  37  Am.  St.  Gardner,  177  U.  S.  332. 

Rep.  163;   Hancock  Nat.  Bank  v.       957  See    ante,   this   section,    (b). 
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iave  been  exempt;  and  the  legislature  cannot  exempt  the  new 
corporation  from  the  provision  as  to  individual  liability  of  stock- 
holders without  violating  the  constitution.®^* 

A  grant  to  a  consolidated  corporation  of  the  franchises,  ex- 
emptions, and  immunities  of  the  old  companies  does  not  in- 
clude an  exemption  from  individual  liability  for  corporate 
debts,  imposed  upon  stockholders  of  corporations,  and  which 
the  stockholders  of  the  old  companies  had  by  mere  implication, 
Tvithout  any  express  provision  therefor,  even  assuming  it  to  be 
Tvithin  the  power  of  the  legislature  to  grant  such  an  exemp- 
tion.«»9 

i  806.    Extent  of  liability  under  particular  charter,  statutory, 
or  constitutional  provisions. 

The  provisions  imposing  upon  stockholders  individual  liabil- 
ity for  corporate  debts  and  liabilities  vary  greatly  in  the  dif- 
ferent states,  and  have  varied  from  time  to  time  in  the  same 
state.  In  this  section,  we  shall  consider  the  most  important 
of  these  provisions,  for  the  purpose  of  showing  the  extent  of  the 
liability  imposed,  and  in  the  sections  following  we  shall  con- 
.sider  the  nature  of  the  liability, — whether  contractual  or  penal, 
joint  or  several,  primary  or  secondary,  etc., — ^the  corporations 
to  which  the  provisions  apply,  the  debts  or  liabilities  of  the 
■corporation  which  are  within  particular  provisions,  and  other 
■questions. 

(a)  Liability  to  amount  due  on  stock. — Sometimes  a  consti- 
tutional or  statutory  provision  declares  that  stockholders  shall 
be  individually  liable  to  creditors  of  the  corporation  to  the 
amount  due  on  their  stock.  Such  a  provision. imposes  no  great- 
er liability  than  exists  in  equity  in  the  absence  of  any  provision 
on  the  subject,  although  it  may  render  stockholders  liable  di- 
■rectly  to  creditors.®'"' 

658  Minneapolis  &  St.  Louis  Ry.  Co.  v.  Gardner,  177  U.  S.  332,  af- 
Co.  v.  Gardner,  177  U.  S.  332,  af-  firming  Gardner  v.  Minneapolis  & 
firming  Gardner  v.  Minneapolis  &  St.  Louis  Ry.  Co.,  73  Minn.  513. 
St.  Louis  Ry.  Co.,  73  Minn.  517.  oeo  See  Patterson  v.  Lynde,  112 

659  Minneapolis  &  St.  Louis  Ry.  111.   196,   106  U.   S.   519;    Mills  v. 
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Under  a  statute  providing  that  the  stockholders  of  a  corpora- 
tion shall  be  severally  and  individually  liable  to  its  creditors 
to  the  amount  of  unpaid  stock  held  by  them  respectively,  for 
aU  acts  of  and  contracts  made  by  the  company,  until  the  whole 
amount  of  capital  stock  subscribed  for  shall  have  been  paid 
in,  stockholders  are  liable  if  their  stock  was  issued  for  prop- 
erty transferred  to  the  corporation  at  a  valuation  known  to  be 
excessive.  In  such  a  case,  it  is  not  necessary  to  allege  or  prove 
actual  fraud  in  order  to  hold  the  stockholders  liable  to  the  ex- 
tent of  the  difference  between  the  par  value  of  the  stock  and 
^  the  actual  value  of  the  property.  This  question  has  been  con- 
sidered at  length  in  a  former  chapter."*^ 

Persons  who  do  not  become  creditors  of  a  corporation  until 
after  its  capital  stock  is  reduced  under  statutory  authority,  and 
the  certificate  and  notice  filed  and  given  as  required  by  the 
statute,  cannot  collect  their  debts  out  of  subscriptions  to  the 
capital  stock  canceled  by  the  reduction.*®^ 

(b)  TJnlimited  liability. — Sometimes  a  charter  or  statute  goes 
to  the  other  extreme,  and  imposes  an  unlimited  liability  upon 
stockholders.  Such  is  the  effect  of  a  statute  providing  that  the 
stockholders  of  a  corporation,  or  of  particular  kinds  of  corpo- 
rations, shall  be  jointly  and  severally  liable  in  their  individual 
capacities  and  estates  for  all  debts,  contracts,  or  other  liabilities 
of  the  corporation  contracted  or  incurred  during  the  time  they 
respectively  own  their  stock,  or  are  beneficially  interested  there- 
in. The  liability  thus  imposed  is  without  reference  to  the 
amount  that  may  have  been  paid  in  by  the  stockholders  for  their 
stock,  and  is  unlimited.  In  effect,  it  does  away  altogether  with 
the  common-law  exemption  of  stockholders  from  individual  lia- 
bility for  corporate  debts,  and  renders  them  liable  as  part- 


Stewart,  41  N.  Y.  384;    Stephens  eei  Kelly  v.  Clark,  21  Mont.  291, 

V.    Fox,    83    N.    Y.    313;    Bush   v.  69  Am.  St.  Rep.  668.    See  ante,  §§ 

Cartwright,    7   Or.   329;    Brundage  392,  401(c). 

V.  Monumental  Gold  &  Silver  Min-  662  Gade  v.  Forest  Glen  Brick  & 

ing  Co.,  12  Or.  322;  Kelly  v.  Clark,  Tile   Co.,   165  111.   367.     See,   also, 

21  Mont.  291  69  Am.  St.  Rep.  668.  ante,  §  794(f). 

See  post,  §  821.  eea  Corning  v.  McCullough,  1  N. 
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(c)  Limited  liability  to  the  amount  or  extent  of  stock. — ^As  a 
general  rule,  the  individual  liability  imposed  upon  stockholders 
is  neither  limited  to  the  amount  that  may  be  due  on  their  stock, 
nor  unlimited,  but  is  for  an  amount  equal  to  the  nominal  or 
par  value  of  their  stock,  in  addition  to  what  may  have  been 
paid  or  may  be  due  therefor.  Such  is  the  effect  of  a  provi- 
sion that  each  stockholder  in  any  corporation  shall  be  liable  for 
its  debts  "to  the  amount"  of  his  stock,  or  "to  the  extent"  of  his 
stock,  etc.  Such  a  provision  renders  stockholders  liable  to  the 
extent  of  the  face  value  of  their  stock,  although  they  may  have 
paid  for  it  in  full,  and  does  not  mean  simply  that  they  shall 
be  bound  to  pay  once  for  their  stock  its  face  value.  In  other 
words,  it  imposes"  what  is  called  a  "double  liability."®®* 

It  has  been  held  in  Missouri,  however,  that  a  provision  that 
"in  no  case  shall  any  stockholder  be  individually  liable  in  any 
amount  over  and  above  the  amount  of  the  stock  owned  by  him 
or  her"  does  not  make  a  stockholder  liable  for  any  amount  after^ 
he  has  paid  in  the  full  amount  of  his  stock.®®^ 

(d)  Liability  in  proportion  to  amount  or  value  of  stock. — 
Sometimes  stockholders  are  made  individually  liable  for  corpo- 
rate debts,  neither  generally  nor  merely  to  the  extent  of  the 
stock  held  by  them,  but  in  proportion  to  the  amount  or  value 
of  their  stock.     Under  these  statutes,  each  stockholder  is  liable 

Y.  47,  49  Am.  Dec.  287;  Harger  v.  White,  14  Wis.  700,  80  Am.  Dec. 

McCullough,  2  Denio   (N.  Y.)   119,  797;  Pettibone  v.  McGraw,  6  Mich. 

2   Smith's  Cas.   893;    Patterson  v.  441;  Perry  v.  Turner,  55  Mo.  418; 

Wyomissing  Mfg.   Co.,  40   Pa.   St.  Sackett's   Harbor   Bank  v.   Blake, 

117.  3  Rich.  Bq.  (S.  C.)  225;  Ohio  Life 

664  Willis  V.  Mabon,  48  Minn.  140,  Ins.  &  Trust  Co.  v.  Merchants'  Ins. 

31  Am.  St.  Rep.  626,  2  Smith's  Cas.  &  Trust  Co.,   11  Humph.   (Tenn.) 

895;   Root  v.  Sinnock,  120  111.  350,  1,  53  Am.  Dec.  742. 

ma^^'s  Cow    w'  If  3l7''-irim        ^"^  ^outh  Carolina,  stockholders 

Dec    454     United'  Jtates  Trust  C™"  "^  ^'^  insolvent  corporation  are  lia- 

^  ^y^■,h  Qtot!=  ^,vi  Tr,e    ^1     ifi  ble  to  its  creditors  for  a  sum  equal 

V.  United  States  Fire  Ins.  Co.,  18  j.„  .,  „  „„„„„+  „r  +i,„!„  „+„„!,    „„j 

N.  Y.  199,  218;   McDonnell  v.  Ala-  *°  ^^^  amount  of  their  stock,  and 

T,„«,o  r.„i/i  Tii„  T„,,    n«     OK    Aio  five  per  cent,  in  addition  thereto, 

bama  Gold  Life  Ins.   Co.,  85  Ala.  „        Parker    v     Carolina    Savinec, 

401;  Zang  v.  Wyant,  25  Colo.  551,  l^nk  53  S   C   583    69  Am   It  Ren 

71  Am.  St.  Rep.  145;   Matthews  v.  f^^^'  ^^  ^-  ^-  ^^^'  ^^  ^™-  ^*-  ^®P- 

Albert,  24  Md.  527;  Norris  v.  John-  '^'^°- 

son,  34  Md.  485 ;  Booth  v.  Camp-       ses  Schricker  v.  Ridings,  65  Mo. 

bell,    37    Md.    522;     Coleman    v.  208;  Gausen  v.  Buck,  68  Mo.  545; 
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for  such  a  proportion  of  the  corporate  debts  as  the  amount  or 
value  of  the  stock  held  by  him  bears  to  the  whole  amount  or 
value  of  the  capital  stock  of  the  corporation.®**  Under  a  char- 
ter provision  making  stockholders  liable  in  proportion  to  "the 
amount  of  shares  and  the  value  thereof"  held  by  them,  the  value 
of  the  stock  is  that  placed  upon  it  by  the  charter.®*'' 

Under  statutes  making  stockholders  liable  in  proportion  to 
their  stock,  or  "equally  and  ratably,"  the  liability  is  several, 
and  the  liability  of  one  stockholder  is  not  increased  by  the  fact 
that  others  are  insolvent  or  nonresidents,  so  that  nothing  can 
be  collected  from  them.*®*  Ifor  is  a  stockholder's  liability  in- 
creased beyond  the  proportion  which  his  stock  bears  to  the  whole 
capital  stock  by  the  fact  that  a  part  of  the  capital  stock  is  held 
hj  the  corporation  itself.®*® 

Under  a  statute  making  each  stockholder  of  a  corperation 
liable  individually  for  such  proportion  of  all  its  debts  as  the 
amount  of  stock  owned  by  him  bears  to  the  whole  amount  of 
the  capital  stock,  any  creditor  may  collect  his  demand  from  any 
stockholder  to  the  extent  of  the  latter's  liability.*^'* 

Under  the  California  provision,  by  which  each  stockholder 
of  a  corporation  is  made  liable  individually  and  personally  for 
such  proportion  of  all  its  debts  and  liabilities  as  the  amount  of 
its  capital  stock  owned  by  him  bears  to  the  whole  of  the  capital 
stock,  it  has  recently  been  held  that  a  stockholder  is  liable  to 
the  corporation  for  assessments  to  the  full  amount  that  may  be 
due  on  his  subscription  to  the  capital  stock  for  the  payment  of 

Lewis  v.   St.  Charles  County,   13  seTLane  v.  Morris,  10  Ga.  162. 

Mo.  App.  48.  .  „  .            „,       i        ,n   ^ 

666  Lane  v.  Morris,  10  Ga.  162;  ««« Adkins   v    Thornton,   19   Ga. 

Adlfins  V.  Thornton,  19  Ga.  325;  325;   United  States  v.  Knox    102 

Robinson    v.   Lane,    19    Ga.    337;  U.  S.  422;   Crease  y.  Babcock,  10 

Branch  v.  Baker,  53  Ga.  502;  Mor-  Mete.  (Mass.)  525;  Maine  Trust  & 

row  V.  Superior  Court  of  City  &  Banking  Co.  y    Southern  Loan  & 

County  of  San  Francisco,  64  Cal.  Trust  Co.,  92  Me.  444. 

383;  Larrabee  v.  Baldwin,  35  Cal.  eeo  Crease  v.  Babcock,  10  Mete. 

155 ;    Sacramento  Bank  v.   Pacific  /Mass  )  525 

Bank.  124  Cal.  147,  71  Am.  St.  Rep.  ^           ' 

36;   Crease  v.  Babcock,  10  Mete.  ero  Larrabee  v.  Baldwin,  35  Cal. 

(Mass.)    525;    Dane  v.  Young,   61  155;   Lane  v.  Harris,  16  Ga.  217. 

Me.  160.  And   see   post,   §§   821,   822. 
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creditors  of  the  corporation,  and  that  he  is  also  individually 
answerable  to  each  creditor  for,  such  proportion  of  the  latter's 
claim  as  the  amount  of  stock  held  by  him  bears  to  the  whole 
of  the  capital  stodj ;  that  these  two  liabilities  and  the  remediea 
based  thereon  are  concurrent;  and  therefore  that  no  part  o£ 
what  a  stockholder  may  hare  paid,  either  directly  to  the  corpo- 
ration by  way  of  assessments,  or  on  account  of  his  personal  lia- 
bility directly  to  a  creditor,  can  be  recovered  back  by  him,  either 
by  subrogation-  or  otherwise.  Therefore,  where  a  creditor 
proved  his  claim  against  an  insolvent  bank  in  liquidation,  and 
received  his  proportion  of  several  dividends  from  the  assets  of 
the  bank,  and  also  recovered  from  a  stockholder  his  proportion 
of  the  debt,  it  was  held  that  he  was  still  entitled  to  share  in 
subsequent  dividends  from  the  assets  of  the  bank,  until  his  claim 
should  be  paid  in  full,  in  proportion  to  the  amount  of  his 
claim,  as  originally  proved  and  allowed,  and  without  regard 
to  the  payment  coerced  from  the  stockholder ;  and  also  that  the 
stockholder  who  had  made  the  payment  was  not  entitled  to  any- 
thing out  of  such  dividend,  by  way  of  subrogation  or  other- 
wise.^ ^^ 

(e)  Liability  until  payment  of  capital  stock. — The  statutes 
sometimes,  instead  of  imposing  an  absolute  liability  upon  stock- 
holders for  debts  of  the  corporation,  impose  such  liability,  either 
to  the  extent  of  their  stock,  or  without  any  limit  at  all,  until 
the  whole  amount  of  the  capital  stock,  or  a  certain  amount 
thereof,  shall  have  been  paid  in,  and,  generally,  until  a  cer- 
tificate thereof  has  been  recorded  or  filed  in  some  specified  of- 
fice. Under  such  a  statute,  each  stockholder  is  individually 
liable  until  the  entire  amount  of  stock,  or  the  specified  amount 
thereof,  has  been  paid  in,  and  the  certificate  filed  or  recorded  f^^ 
and  it  is  no  defense  for  him  to  show  that  he  has  paid  in  full 
for  his  own  shares.®''^ 

«7i  Sacramento  Bank  v.   Pacific  295;  Butler  v.  Walker,  80  111.  345; 

Bank,  124  Cal.  147,  71  Am.  St.  Rep.  Tibballs  v.  Llbby,  87  111.  142;  Close 

36.  V.  Potter,  155  N.  Y.  145;  Thompson 

672Vee(ler  v.  Mudgett,  95  N.  Y.  v.  Nicolal,  21  Misc.  Rep.  (N.  Y.) 
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When  the  whole  amount  of  the  capital  stock  is  paid  in,  and 
the  certificate  of  the  fact  filed,  when  required,  the  individual 
liability  of  the  stockholders  ceases.®''*  And  this  is  true,  even 
though  the  stock  is  paid  in  and  the  certificate  filed  after  a  cred- 
itor has  commenced  an:  action  against  stockholders.®''® 

As  was  pointed  out  in  a  former  chapter,  a  statute  making 
stockholders  liable  for  corporate  debts  until  the  full  amount  of 
the  capital  stock  is  paid  in,  and  a  certificate  thereof  filed,  ap- 
plies to  an  increase  of  capital  stock,  as  well  as  original  stock, 
but,  as  to  the  increase,  it  applies  only  to  the  holders  of  the  new 
stock.  When  the  original  stock  is  fully  paid  in,  and  a  cer- 
tificate filed,  the  individual  liability  of  the  holders  of  that 
stock  is  at  an  end,  and  cannot  be  revived  by  a  subsequent  in- 
crease of  the  capital  stock.  He  will  not  be  liable  because  of  a 
failure  to  pay  in  the  increased  stock,  but  the  liability  will  rest 
upon  the  holders  of  that  stock  only.®''® 

It  has  been  held  that,  when  a  certificate  of  payment  of  the 
w^hole  capital  stock  is  filed  in  accordance  with  the  statiite,  it 
is  conclusive  evidence  in  favor  of  stockholders  for  the  purpose 
of  exempting  them  from  liability  for  debts  afterwards-  contract- 
^(j_677     rjij^g  better  opinion,  however,  is  to  the  contrary.®''* 

The  question  of  what  constitutes  payment  for  stock  has  been 
fully  considered  in  a  former  chapter.®" 

(f)  Liability  for  special  debts. — Charter  or  statutory  provi- 
sions sometimes  make  stockholders  of  a  corporation  liable,  not 
for  all  debts  of  the  corporation,  but  only  for  debts  of  a  cer- 
tain kind,  as  debts  due  laborers,  servants,  etc.,  or  for  materials. 
The  liability  so  imposed  may  be  unlimited,  except  as  to  the 

700;   Heinze  v.  South  Green  Bay  e'e  Veeder  v.  Mudgett,  95  N.  Y. 

Land  &  Dock  Co.,  109  Wis.  99.  295;   GrifCeth  v.  Green,  129  N.  Y. 

673Veeder  v.  Mudgett,  95  N.  Y.  517;    Sayles  v.  Brown,  40  Fed.  8; 

295;  Butler  v.  Walker,  80  111.  345;  ante,  §  410,  p.  1296. 

Tibballs  V.  Llbby   87  111   142;  Nor-  «77  stedman  v.  Eveleth,  6  Mete. 

"  w'  •^°^^"?f'Q^/.?^^'.a^^=  ^""""^    (Mass.)   114. 
V.  Wrenschall,  34  Md.  492. 

874  Booth  V.  Campbell.  37  Md.  «"Veeder  v.  Mudgett,  95  N.  Y. 
522.  295. 

"5  Booth  V.  Campbell,  37  Md.  879  Ante,  §§  383  et  seq.,  389  et 
522.  seq. 
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character  of  the  indebtedness,  or  it  may  be  limited,  as  explained 
in  the  preceding  sections.  Generally,  if  not  always,  the  lia- 
hility  is  over  and  above,  and  without  reference  to  the  amount 
paid  for  or  due  upon  the  stock.  A  provision  that  the  stock- 
holders of  a  corporation  "shall  be  individually  liable  for  all 
labor  performed  for  such  corporation"  imposes  liability  over 
and  above  what  may  have  been  paid  or  may  be  due  for  stock.®*" 

Of  course,  in  order  that  a  creditor  may  hold  stockholders 
liable  under  such  a  statute,  he  must  show  that  his  demand  is  of 
such  a  character  as  to  come  within  the  terms  of  the  statute. 
This  question  will  be  considered  in  a  subsequent  section.**^ 

(g)  Liability  on  debts  contracted  in  violation  of  a  prohibition. 
— A  statute  sometimes  prohibits  banks  or  other  corporations 
from  contracting  certain  debts,  and  provides  that  stockb  older s 
shall  be  individually  liable  for  all  debts  contracted  in  violation 
of  the  statute.®*^  Such  a  statute,  as  we  shall  see,  is  penal  in 
its  character.®*^ 

(h)  liability  on  failure  to  file  report  or  statement. — ^In  some 
jurisdictions  there  are  statutes  requiring  corporations,  or  cor- 
porations of  a  particular  class,  to  file  an  annual  report,  stating 
the  amount  of  its  capital  stock,  the  amount  paid  in,  and  the 
amount  of  its  existing  indebtedness,  or  other  facts  which  the 
public  are  interested  in  knowing,  and  providing  that,  if  any 
-corporation  shall  fail  to  do  so,  its  stockholders  shall  be  liable 
individually  for  its  debts.®**  Such  a  statute  imposes  a  penal 
aiability.8«5 

Under  a  statute  requiring  corporations  to  file,  on  or  before 
a  certain  day,  an  annual  certificate  of  the  amount  of  the  capital 
stock  paid  in,  the  amount  of  their  assets,  and  the  amount  of 
their  debts  or  liabilities,  and  declaring  that,  if  any  corporation 
shall  fail  to  do  so,  the  stockholders  shall  be  liable  for  "all  the 

«8o  Milroy    v.     Spurr    Mountain  «83  Post,  §  809. 

Iron  Mining  Co.,  43  Mich.  231,  and  «»*  Cable  v.  McCune,  26  Mo.  371, 

other  cases  cited  post,  §  808(f)(2).  72  Am.  Dec.  214;  Wing  v.  Slater, 

681  Post,  §  808(f).  19  R.  I.  597,  2  Keener's  Cas.  1795; 

682  Lawler  v.  Burt,   7   Ohio   St.  Sayles  v.  Brown,  40  Fed.  8. 
.540.  685  Post,  §  809. 
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debts  of  the  company  then  existing,  and  for  all  that  shall  be 
contracted  before"  such  certificate  is  filed,  it  has  been  held  that, 
failure  to  file  such  a  certificate  on  or  before  the  time  specified, 
does  not  make  the  stockholders  liable  under  a  contract  previ- 
ously made  by  the  corporation  unless  the  contract  creates  a  debt 
against  the  corporation  before  a  certificate  is  filed,  and  there- 
fore that  there  is  no  liability  under  a  contract  by  the  corpora- 
tion to  purchase  goods  to  be  delivered  in  the  future,  where  there- 
is  no  delivery  of  goods  under  the  contract  until  after  a  proper- 
certificate  is  filed.^*® 

(i)  Liability  of  stockholders  of  national  banks. — The  national 
bank  act  provides  that  the  shareholders  of  a  national  bank  shall 
be  individually  responsible,  equally  and  ratably,  and  not  one; 
for  another,  for  all  contracts,  debts,  and  engagements  of  such 
association  to  the  extent  of  the  amount  of  their  stock  therein, 
at  the  par  value  thereof,  in  addition  to  the  amount  invested  in 
such  shares.  In  order  to  ascertain  the  amount  of  the  separate 
liability  of  each  shareholder,  it  is  necessary  to  ascertain  the- 
whole  amount  of  the  par  value  of  all  the  stock  held  by  all  the 
shareholders,  and  the  amount  of  the  deficit  to  be  paid  after  ex- 
hausting all  the  assets  of  the  bank,  and  then  to  apply  the  rule 
that  each  shareholder  shall  contribute  such  sum  as  will  bear  the- 
same  proportion  to  the  whole  amount  of  the  deficit  as  his  stock 
bears  to  the  whole  amount  of  the  capital  stock  of  the  bank  at 
its  par  value.  The  liability  of  all  the  shareholders  together' 
cannot  exceed  the  entire  amount  of  the  capital  stock  of  the 
bank  at  its  par  value,  and  the  liability  of  no  one  shareholder 
can  exceed  such  sum  as  bears  the  same  proportion  to  the  whole 
amount  of  the  deficit  to  be  paid  as  the  stock  held  by  him  bears 
to  the  whole  amount  of  the  capital  stock.  ®*'^ 

The  fact  that  one  stockholder  is  insolvent,  or  beyond  the  ju- 
risdiction of  the  court,  does  not  in  any  way  affect  the  liability 
of  another  stockholder.*®®     And  if  the  bank  itself  holds  some- 

686  Wing  V.  Slater,  19  R.  I.  597,       os?  United  States  v.  Knox,  102  U.. 
2  Keener's  Cas.  1795;   Garrison  v.    S.  422. 
Howe,  17  N.  Y.  458.  ess  United  States  v.  Knox,  102  U- 
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of  its  stock,  it  is  regarded  in  all  respects  as  if  such  stock  were 
held  by  a  natural  person,  and  the  extent  of  the  individual 
liability  of  the  other  stockholders  is  to  be  computed  according- 

i  807.    What  corporations  are  within  statutory  or  constitutional 
provisions. 

A  statutory  or  constitutional  provision  imposing  upon  stock- 
holders individual  liability  for  corporate  debts  may  be  general, 
and  apply  to  all  corporations,®®"  or  it  may  in  terms  apply  to 
corporations  of  a  particular  class  only,  as  banking  corporations, 
manufacturing  corporations,  etc.,*®^  or  it  may  in  terms  except 
a  certain  class  or  certain  classes  of  corporations.®'^ 

A  constitutional  or  statutory  provision  imposing  individual 
liability  upon  the  stockholders  of  every  corporation  for  banking 
purposes  issuing  bank  notes  or  paper  credits  to  circulate  as 
money  does  not  apply  to  any  banks  except  banks  of  issue. ®®^ 

A  corporation  for  the  purpose  of  constructing  a  railway  is  a 
"railway  corporation,"  within  the  meaning  of  a  statutory  pro- 
vision exempting  stockholders  from  liability  beyond  the  amoiint 
of  their  stock.®®*  The  fact  that  a  corporation  empowered  to 
operate  a  railway  is  nominally  a  construction  company  does  not 
prevent  it  from  coming  within  the  exemption.®®^  It  has  been 
held  that  a  constitutional  provision  excepting  the  stockholders 
of  "railroad  corporations"  from  the  individual  liability  imposed 
upon  stockholders  of  corporations  generally  does  not  apply  to 
stockholders  in  street  railroad  corporations.®*® 

S.  422.    See,  also,  supra,  this  sec-  eas  Foster  v.  Row,  120  Mich.  1,  77 

tion,  (d),  and  cases  there  cited.  Am.  St.  Rep.  565.     See,  also,  Pos- 

689  United  States  v.  Knox,  102  TJ.  ter  v.  Row,  120  Mich.  1 ;  Allen  v. 
S.  422.  Walsh,   25   Minn.    543;    Harper   v. 

690  Poor  V.  Willoughhy,  64  Me.  Carroll,  66  Minn.  487;  Allen  v. 
379 ;  Arenz  v.  Weir,  89  111.  25.  Clayton,  63  Iowa,  11,  50  Am.  Rep. 

691  Johnson  v.  Somerville  Dyeing  716. 

&  Bleaching  Co.,  15  Gray  (Mass.)  694  First  Nat.  Bank  of  Davenport 

216.  V.  Davies,  43  Iowa,  424. 

692  Wood    V.    Harrison,    50    Ind.  695  Langan  v.  Iowa  &  Minnesota 
480;  Burkam  v.  Fitch,  51  Ind.  375;  Construction  Co.,  49  Iowa,  317. 
Gilbert  v.   Southern  Indiana  Coal  696  Ferguson    v.    Sherman,    116 
&  Iron  Co.,  62  Ind.  522;  Whitney  Cal.    169,    construing   the   Kansas 
V.  Hammond,  44  Me.  305.  constitution. 
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In  Minnesota,  tbe  constitution,  in  making  stocMiolders  of 
corporations  liable  for  corporate  debts  to  the  amount  of  their 
stock,  expressly  exempts  from  such  liability  the  stockholders  in 
any  corporation  "organized  for  the  purpose  of  carrying  on  any 
kin,d- of  manufacturing  or  mechanical  business."  The/purpose 
of  this  exemption  is  to  encourage  manufacturing  and  mechan- 
ical enterprises  by  exempting,  those  investing  their.  capitaL  in 
such  a  business  from  personal*' liability,®®^  and  the  exemption; 
applies  to  every  corporation  organized  exclusively  for  such  busi-» 
ness,  and  to  no  others.®®^  Stockholders  cannot  exempt  them- 
selves from  liability  under  the  constitution  by  organizing  in 
form  under  the  manufacturing  corporations  act,  and  alleging, 
their  organization  to  be  for  manufacturing  purposes,  when  it 
is  evident,  not  only  from  their  articles,  but  also  from  the  char- 
acter of  the  business  actually  carried  on,  that  the  primary  ob- 
ject is  to  carry  on  a  business  wholly  foreign  to  manufactur- 
ing.^®^ The  corporation  must  be  organized  exclusively  for  the 
purpose  of  carrying  on  a  manufacturing  or  mechanical  busi- 
ness. If  the  articles  authorize  it  to  carry  on  a  manufacturing, 
or  mechanical  business,  and  also  to  carry  on  some  other  business 
not  incidental  to  such  business, — ras  the  buying  and  selling  of 
goods  manufactured  by  others,  which  is  a  mercantile  business, 
or  a  warehouse  or  elevator  business,  or  the  buying  and  selling 
of  land,  etc., — ^the  stockholders  cannot  claim  the  benefit  of  the 
exemption.'^""     Whether  a  corporation  was  organized  exclusive- 

697  state  V.  Minnesota  Thresher  Minn.  281;  Holland  v.  Duluth  Iron 
Mfg.  Co.,  40  Minn.  213.  Mining    &    Development    Co.,    65 

698  See  the  eases  in  the  notes  Minn.  324,  60  Am.  St.  Rep.  480; 
following.  Nicollet  Nat.  Bank  v.  Frisk-Turner. 

699  State  V.  Minnesota  Thresher  Co.,  71  Minn.  413,  70  Am.  St.  Rep. 
Mfg.  Co.,  40  Minn.  213.  334;    St.   Paul  Barrel  Co.  v.  Min- 

700  state  V.  Minnesota  Thresher,  neapolis  Distilling  Co.,  62  Minn. 
Mfg.  Co.,  40  Minn.  213;  Mohr  v.  448;  Commercial  Bank  of  St  Paul 
Minnesota  Elevator  Co.,  40  Minn.  v.  Azotlne  Mfg.  Co.,  66  Minn.  413. 
343;  Arthur  v.  Willius,  44  Minn.  As  to  what  are  manufacturing 
409;  Densmore  v.  Shepard,  46  corporations,  see  ante,  §  36(e),  p. 
Minn.  54;   First  Nat.  Bank  of  Wi-  78. 

nona  v.  Winona  Plow  Co.,  58  Minn.  The  exemption  applies  to  a  cor- 

167;  Cowling  v.  Zenith  Iron  Co.,  65  poration   organized   for   manufac- 

Minn.   263,  60  Am.   St.  Rep.  471;  turing.  clothing,    and    selling   the 

Anderson  v.  Anderson  Iron  Co.,  65  clothing  so  manufactured    (Nicol- 


§  807 


CREDITORS  Ot  CORFORATIONS. 


2503 


ly  for  a  madufaeturing  or  mechanical  business,  so  as  to  come 
-within  this  sectionj  is  to  be  determined  from  the  purposes  stat- 
ed in  its  articles  of  incorporation.  If  they  bring  the  corpora- 
lion  within  the  exception,  the  stockholders  are  not  liable  because 
the  organizers  intended  to  engage  in  a  nonmanuf  acturing  busi- 


let  Nat.  Bank  v.  Frisk-Turner  Co., 
11  Minn.  413,  70  Am.  St.  Rep.  334) ; 
xind  to  a  corporation  for  the  pur- 
pose of  manufacturing  or  brew- 
ing lager  beer,  and  selling  and  dis- 
jjosing  of  tlie  same  (Hastings. 
Malting  Co.  v.  Iron  Range  Brew- 
ing Co.,  65  Minn.  28) ;  and  to  a 
corporation  organized  "to  acquire 
and  hold  real  estate  and  water 
power,  purchase  or  construct  ca- 
mals  or  water  courses,  lease  and 
•operate  the  water  power  and  nec- 
essary fixtures  connected  there- 
-with,  transmit  the  same  for  busi- 
mess  purposes,  and  dispose  of  its 
property  by  sale  or  lease"  (Cuyler 
-V.  City  Power  Co.,  74  Minn.  22). 

See,  also,  Senour  Mfg.  Co.  v. 
<3hurch  Paint  &  Mfg.  Co.,  81  Minn. 
594. 

But  the  exemption  does  not  ap- 
ply to  a  corporation  organized  for 
■the  purpose  of  "the  manufacture 
and  sale  of  lime,  quarrying  stone 
for  making  lime  and  for  building 
and  other  purposes,  digging  and 
selling  sand,  together  with  the 
"buying  and  selling  of  lime,  hair, 
sand,  cement,  and  like  articles  and 
other  building  materials"  (Dens- 
more  V.  Shepard,  46  Minn.  54) ;  or 
to  a  corporation  for  the  manufac- 
ture and  sale  of  farm  implements, 
and  also  for  the  purpose  of  buy- 
ing and  selling  implements 
Teady  manufactured  (First  Nat. 
"Bank  of  Winona  v.  Winona  Plow 
•Co.,  58  Minn.  167) ;  or  to  a  corpo- 
Tation  for  the  purpose  of  mining, 
smelting,  etc.,  and  also  for  the  pur- 
pose of  "buying,  selling,  *  *  * 
and  dealing  in  mineral  lands"  (An- 
derson V.  Anderson  Iron  Co.,  65 
Minn.  281;  Holland  v.  Duluth  Iron 
TVTining  &  Development  Co.,  65 
Minn.  324.  60  Am.  St.  Rep.  480); 
•or  to  a  corporation  for  the  purpose 


of  manufacturing  flour  and  feed  to 
some  extent,  but  also  for  the  pur- 
pose of  buying,  selling,  shipping, 
and  storing  of  grain,  building  ma- 
terials, cattle,  etc.  (Mohr  v.  Min- 
nesota Elevator  Co.,  40  Minn. 
343) ;  or  to  a  corporation  "to  man- 
ufacture and  deal  in  azotine  and 
other  fertilizing  materials,  grease 
and  stearin"  (Commercial  Bank  of 
St.  Paul  V.  Azotine  Mfg.  Co.,  66 
Minn.  413) ;  or  a  corporation  "to 
manufacture,  sell,  use  and  lease 
machinery  and  manufactured  ar- 
ticles" (Minnesota  Title  Ins.  & 
Trust  Co.  V.  Regan,  72  Minn.  431). 

A  "mechanical  business,"  with- 
in the  meaning  of  the  constitution, 
is  closely  allied  with,  or  incidental 
to,  some  kind  of  manufacturing 
business.  The  mining  of  iron  ore 
is  such  a  mechanical  business,  and 
stockholders  of  a  corporation  or- 
ganized for  such  a  purpose  are 
exempt  from  liability.  Cowling  v. 
Zenith  iTon  Co.,  65  Minn.  263,  60 
Am.  St.  Rep.  471. 

A  "general  laundry  business" 
has  been  held  not  to  be  a  mechan- 
ical business,  within  the  meaning 
of  the  exemption.  Gould  v.  Fuller, 
79  Minn.  414. 

The  fact  that  a  corporation  or- 
ganized for  manufacturing  pur- 
poses was  organized  under  a  stat- 
ute authorizing  it  to  "take,  ac- 
quire and  hold  stock  in  any  other 
corporation,  if  a  majority  in 
amount  of  the  stockholders  shall 
so  elect,"  does  not  prevent  it  from 
being  within  the  exemption  as  a 
manufacturing  corporation  exclu- 
sively, where  it  has  never  taken 
the  benefit  of  the  statute  with  re- 
spect to  the  taking  and  holding  of 
such  other  stock.  Cowling  v.  Ze- 
nith Iron  Co..  65  Minn.  263,  60  Am. 
St.  Rep.  471. 
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ness,  and  actually  did  engage  therein,  and  made  it  appear  from 
the  articles  that  the  corporation  was  to  engage  in  a  manufactur- 
ing business  for  the  purpose  of  avoiding  the  stockholders'  lia- 
bility, for  the  powers  of  the  corporation  are  limited  to  the  pur- 
poses stated  in  the  articles,  and  persons  dealing  with  it  are 
chargeable  with  notice  of  such  limitation.''''^ 

A  general  statutory  or  constitutional  provision,  making  stock- 
holders of  corporations  individually  liable  for  corporate  debts, 
■  applies  to  corporations  created  by  special  act,  as  well  as  to  those 
formed  under  general  laws,  unless  they  are  excluded  in  express 
terms  or  by  necessary  implication  by  the  act  creating  thein,''''^ 
or  unless,  in  the  case  of  a  statutory  provision,  the  corporation 
was  created  before  the  passage  of  the  act,  and  its  charter  is 
not  subject  to  alteration  or  amendment.''"^ 

If  the  constitution  imposes  liability  upon  the  stockholders  of 
all  corporations,  the  legislature  cannot  exempt  the  stockholders 
of  any  corporation  from  liability,  whether  created  by  special 
act  or  under  a  general  law.''"* 

§  808.    Liabilities  to  which  the  statutory  or  constitutional  pro- 
visions apply. 

(a)  In  general. — The  s.tatutory  and  constitutional  provisions 
imposing  individual  liability  upon  stockholders  of  corporations 
differ  in  the  terms  which  they  use  to  designate  the  obligations 

701  Senour  Mfg.  Co.  v.  Church  thus  exceeds  its  powers,  this  does 
Paint  &  Mfg.  Co.,  81  Minn.  294.         not  render  its  stoclfholders  liable. 

A  corporation  whose  articles  Nicollet  Nat.  Bank  v.  Frisk-Turner 
state  that  "its  business  shall  be  Co.,  71  Minn.  413,  70  Am.  St.  Rep. 
the  manufacturing  of  clothing  of   334. 

every  description,  and  the  sale  of       702  Came  v.  Brigham,  39  Me.  35; 
clothing  so  manufactured,  and  the    poor  v.  Willoughby.   64  Me.  379; 
transaction   of  all   other  business    McGowan   v.   McDonald,   111    Cal. 
necessary  and  incidental  to  such    57^  52  Am.  St.  Rep.  149. 
manufacture  and  sale  of  clothing,"       ,„„  „      _^.         ,        m       •     no  m 
is    a    manufacturing    corporation.    ,,1°' ^r7"''=°^^7- ^"""P/.^V^fm 
and   its   stockholders    are   exempt    135.     And   see   ante    §   805b)(l). 
from  nersonal  liability.     Such  ar-   Compare  Arenz  v.  Weir,  89  111.  25. 
tides  do  not  authorize  it  to  engage       t>*  McGowan   v.    McDonald,    111 
also  in  the  mercantile  business  of    Cal.  57,  52  Am.  St.  Rep.  149;  An- 
buying  and  selling  clothing  made    derson  v.  Anderson  Iron  Co.,   65 
by  others,  and  if  it  does  so,  and  Minn.  281.    See  ante,  §  805(b)(2). 
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to  which,  the  liability  shall  extend.  Among  the  terms  used  are 
"debts,"  "demands,"  "debts  and  contracts,"  "debts  contracted," 
"dues,"  "indebtedness,"  etc.  In  construing  these  terms,  the 
courts  have  not  agreed. 

(b)  Liabilities  arising  out  of  contract. — All  of  the  courts 
agree,  no  doubt,  that  these  terms  are  broad  enough  to  include 
any  obligation  on  the  part  of  a  corporation  arising  o\it  of  con- 
tract. The  term  "debts"  in  such  a  statute  is  not  used  in  the 
technical  sense,  so  as  to  be  limited  to  such  demands  as  will  sus- 
tain a  common-law  action  of  debt,  but  includes  a  claim  for  un- 
liquidated damages  arising  out  of  a  breach  of  contract,  express 
or  implied.^"®  A  claim  against  a  corporation  for  breach  of 
warranty  of  title  on  a  sale  of  goods  is  a  "debt,"  within  the 
meaning  of  such  a  statute.'^"®  But  a  statute  making  stockhold- 
ers liable  for  debts  contracted  by  the  corporation,  which  are  to 
be  paid  within  one  year  from  the  time  they  are  contracted,  does 
not  apply  to  a  claim  against  a  corporation  for  breach  of  war- 
ranty of  title  on  sale  of  a  chattel.'"''' 

A  judgment,  if  based  upon  a  contract  liability,  is  clearly  a 
"debt,"  within  the  meaning  of  a  statute  imposing  individual 
liability  upon  stockholders.'^''^  This  is  true  of  a  judgment  re- 
covered against  the  corporation  andothers  jointly.^"® 

To  render  stockholders  liable  for  a  debt  for  money  borrowed 
by  the  corporation,  it  is  not  necessary  to  show  that  the  money 
was  applied  to  the  use  of  the  corporation.''^*' 

Under  a  statute  requiring  every  manufacturing  corporation 
to  file  annually  a  certificate  stating  the  amount  of  its  capital 
stock  actually  paid  in,  the  value  of  its  real  estate  and  personal 

705  Proprietors  of  Mill  Dam  ing  &  Investment  Co.,  57  Minn.  _ 
Foundery  v.  Hovey,  21  Pick.  325;  Powell  v.  Oregonian  Ry.  Co.,' 
(Mass.)  417;  Haynes  v.  Brown,  36    36  Fed.  726,  38  Fed.  187. 

N.  H.  545;  Dryden  v.  Kellogg,  2  As  to  judgments  based  upon 
Mo.  App.  87.  tort,  see  infra,  this  section,  (e). 

706  Dryden    v.    Kellogg,    2    Mo.       ,„,  p^.^^^  ^   g^   p^^l  banking  & 

„?;  ^'  A  xr  11  ■>    nT.,    Investment  Co.,  57  Minn.  325. 

TOT  Dryden    v.    Kellogg,    2    Mo. 

App.  87.  710  Borland    v.   Haven,   37   Fed., 

708  See  Frost  v.  St.  Paul  Bank-   394. 
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assets,  and  the  amount  of  its  4ebts  or  liabilities  on  a  certaia 
date,  and  providing  that,  if  any  corpol-ation  shall  fail  to  do  so, 
its  stockholders  shall  be  jointly  and  severally  liable  *^for  all  the 
debts  of  the  company  then  existing,  and -for  all  that  shall  be 
contracted  before  such  notice  shall  be  given,"  etc.,  failure  to  file 
the  required  certificate  does  not  render  stockholders  liable  un- 
der a  contract  previously  made  by  the  corporation,  unless  the 
contract  created  a  debt  against  it  at  the  time  it  was  made,  or, 
at  the  least,  before  the  filing  of  the  certificate.  It  does  not 
render  them  liable,  therefore,  under  a  contract  by  the  corpora- 
tion to  purchase  goodSj  to  be  delivered  and  paid  for  in  the  fu- 
ture, where  no  goods  are  delivered  under  the  contract  until  after 
a  certificate  is  filed.^^' 

(c)  Claims  under  ultra  vires  contracts.— In  a  late  federal  case 
it  was  held  that,  while  the  word  "dues"  in  the  provision  of  the 
Kansas  constitution  that  "dues  from  corporations"  shall  be  se- 
cured by  individual  liability  of  the  stockholders- is  a  compre- 
hensive term,  and  includes  all  contractual  obligations  ai  cor- 
porations, it  cannot,  under  the  rule  of  equitable  construction 
applicable  to  constitutional  provisions,  be  construed,  as  against 
a  stockholder,  to  include  a  contract  which  is  ultra  vires,  al- 
though, under  the  local  rule,  the  corporation  itself  may  be 
estopped,  by  having  received  the  benefits  of  the  contract,  from 
setting  up  its  ultra  vires  charter  to  defeat  an  action  thereon.'^^'^ 

(d)  Defenses  by  stockholder  against  holder  of  commercial  pa- 
per.— In  a  late  New  York  case  it  was  held  that  an  action  by 
a  creditor  to  charge  a  stockholder  of  a  corporation  for  a  debt 
of  the  corporation  represented  by  a  promissory  note  is  not  gov- 
erned by  the  rules  controlling  commercial  paper,  and  the  fact 

.that  the  plaintiff  is  a  bona  fide  holder  of  the  note  before  ma- 
turity does  not  prevent  the  defendant  from  setting  up  defenses 
to  the  note  of  which  the  corporation  could  not  avail  itself.'^^' 

711  Wing  V.  Slater,  19  R.  I.  597,  2       712  Ward  v.  Joslin,  44  C.  C.  A. 
Keener's  Cas.  1795.    And  see  Gar-    456,  105  Fed.  224. 
risen  v.  Howe,  17  N.  Y.  458.  'is  Close  v.  Potter,  155  N.  Y.  145, 

reversing  11  Misc.  Rep.  729. 
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(0)  Liability  based  upon  tort. — Whether  a  constitutional  or 
Statutory  provision  imposing  individual  liability  upon  stock- 
holders includes  liabilities  of  the  corporation  arising  out  of  a 
tort  is  not  always  clear,  and,  in  construing  some  of  the  terms 
used,  the  courts  have  differed.  It  seems  very  clear  that  the 
term  "contracts,"  used  in  such  a  statute,  cannot  be  held  to  in- 
clude liabilities  arising  out  of  tort. 

Some  of  the  courts  have  held  that  a  statute  making  stock- 
holders liable  for  "debts"  of  the' corporation  is  intended  to  apply 
to  such  obligations  only  as  arise  on  express  or  implied  contracts 
growing  out  of  dealings  between  the  corporation  and  other  cor- 
porations or  individuals  where  the  financial  condition  of  the 
corporation  would  or  might  be  the  foundation  of  credit,  and  that 
it  does  not  render  stockholders  liable  for  an  unliquidated  claim 
for  damages  for  a  tort  committed  by  the  officers  or  agents  of  the 
corporation,^^*  even  though  the  tort  might  have  been  waived, 
and  an  action  ex  contractu  maintained  against  the  corpora- 
tion.''^'' And  it  has  been  held  that  the  term  "demand"  in  such 
a  statute  does  not  include  a  claim  for  unliquidated  damages  for 
tort.''^®  Further  than  this,  it  has  been  held  that  a  judgment 
recovered  against  the  corporation  for  a  tort  is  not  such  a  "debt" 
as  is  contemplated  by  the  statutes.'^^^ 

Other  courts  have  construed  the  word  "debts"  or  "indebted- 
ness" more  broadly,  and  have  held  that  it  includes  any  just  de- 
mand against  the  corporation,  although  the  demand  may  be  for 
unliquidated  damages  for  a  tort,  as  for  infringement  of  a  pat- 
ent.''^®    It  has  even  been  held  that  the  words  "debts  contract- 

7wDoolittle  V.   Marsh,   11   Neb.  Bohn    v.    Brown,    33    Mich.    257; 

243;  Cable  v.  McCune,  26  Mo.  371,  Brown  v.  Trail,  89  Fed.  641. 

72  Am.  Dec.  214;    Cable  v.  Gaty,  715  Heacock     v.      Sherman,     14 

34   Mo.   573;    Proprietors   of   Mill  Wend.  (N.  Y.)  58;  Bohn  v.  Brown, 

Dam  Foundery  v.  Hovey,  21  Pick.  33  Mich.  257;  Cable  v.  McCune,  26 

(Mass.)    417;    Child   v.   Boston    &  Mo.  371,  72  Atti.  Dec.  214. 

Fairhaven  Iron  Works,  137  Mass..  Tie  Heacock     v.     Sherman,     14 

516,  50  Am.  Rep.  328;  Heacock  v.  Wend.  (N.  Y.)  58. 

Sherman,   14  Wend.    (N.   Y.)    58;  '"  Bohn  v.  Brown,  33  Mich.  257; 

Doyle  v.   Kimball,   23   Misc.   Rep.  Brown  v.  Trail,  89  Fed.  641. 

(N.  Y.)  431  (under  section  54  of  the  ^is  Carver  v.  Braintree  Mfg.  Co., 

New  York  stock  corporation  law) ;  2  Story,  432,  Fed.  Cas.  No.  2,485. 


2S08  PRIVATE  CORPORATIONS.  §  808f 

ed"  in  sucli  a  statute  mean,  not  only  debts  in  the  strict  legal 
sense,  but  any  liabilities  incurred  by  the  corporation,  although 
the  liability  may  be  for  unliquidated  damages  for  a  tort.'^^'  It 
has  also  been  held  that  a  provision  making  stockholders  liable 
for  "dues"  from  the  corporation  renders  them  liable  for  an 
unliquidated  claim  for  damages  for  a  tort,^^°  and  that  the  word 
"debt"  or  "indebtedness"  in  a  statute  imposing  liability  upon 
stockholders  includes  a  judgment  recovered  against  the  corpo- 
ration for  a  tort J^^  A  stockholder  is  liable  for  the  torts  of  the 
corporation  under  a  statute  making  stockholders  individually 
liable  "for  all  acts  of  and  contracts  made  by"  the  company.''^? 

(f)  Statutes  imposing  liability  for  special  debts  only — (1)  In 
general. — In  some  jurisdictions  there  are,  or  have  been,  statutes 
imposing  individual  liability  upon  stockholders  of  corporations, 
or  of  corporations  of  a  particular  class,  not  for  all  debts  of  the 
corporation,  but  for  certain  special  debts  only ;  and  in  order  that 
a  creditor  of  a  corporation  may  hold  a  stockholder  liable  un- 
der such  a  statute,  he  must  show  affirmatively  that  his  demand 
is  within  the  terms  of  the  statute.'^^*  If  he  has  recovered  a 
judgment  against  the  corporation,  he  must  show  that  it  was  for 
a  debt  specified  in  the  statute.'^^* 

(2)  Debts  due  laborers,  servants,  clerks,  employes,  etc. — 

Thus,  a  charter  or  statutory  provision  sometimes  makes  the 
stockholders  of  a  corporation  liable  for  debts  due  from  the  cor- 
poration to  laborers,  servants,  apprentices,  clerks,  employes, 
etc.'^^^     Under  such  a  provision,  of  course,  a  creditor  of  a  cor- 

See,   also,   Rider   v.   Pritchey,   49  ing  &   Investment  Co.,   57  Minn. 

Ohio  St.  285,  2  Keener's  Gas.  1791,  325. 

2  Smith's  Cas.  888.  722  Kelly  v.  Clark,  21  Mont.  291, 

718  Carver  v.  Bralntree  Mfg.  Co.,  69  Am.  St.  Rep.  668. 

2  Story   432,  Fed.  Cas.  No   2.485  „3  See  the  cases  specifically  cit- 

c."  o?.'*^\^  J-   ^"!'=''!,y'    ^%^^'°.  ed  in  the  notes  following. 

St.   285,   2   Keener's   Cas.    1791,   2  ^         ^          tt        c  1.   •  1      oa 

Smith's    Cas.    888;    Plenniken    v.  ^''t^?^^^ J'^^"^   Schaick,   24 

Marshall,  43  S.  C.  80'.  Barb.  (N.  Y.)  87. 

721  Powell  V.  Oregonian  Ry.  Co.,  '25  The  statute  extends  to  debts 

36  Fed.  726.  38  Fed.  187.     See,  al-  due  for  labor  performed  in  other 

so,   Child  V.   Boston  &  Fairhaven  states.    Clokus  v.  Hollister  Mining 

Iron  Works,  137  Mass.  516,  50  Am.  Co.,  92  Wis.  325.     See  infra,  this 

Rep.  328;  Frost  v.  St.  Paul  Bank-  section,  (k). 
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poration  cannot  collect  his  demand  from  the  stockholders  unless 
he  shows  that  it  is  such  a  demand  as  to  come  within  the  terms 
of  the  statute,  and  the  burden  of  showing  this  is  upon  him. 

The  term  "laborer"  in  such  a  statute  is  restricted  to  such  per- 
sons as  do  manual  work,  as  the  section  hands  on  a  railroad,  the 
linemen  of  a  telegraph  or  telephone  company,  porters  and  other 
servants  doing  manual  work  in  a  store,  drivers,  truckmen,  and 
the  like.''2«  The  term  "servant"  is  broader  than  "laborer."  It 
applies,  in  its  broadest  sense,  not  merely  to  laborers,  or  per- 
sons employed  to  do  manual  work,  but  to  any  one  who  is  em- 
ployed to  render  personal  services  to  his  employer,  otherwise 
than  in  the  pursuit  of  an  independent  calling,  and  who,  in  such 
service,  remains  under  the  control  and  direction  of  the  em- 
ployer. A  particular  statute,  however,  may  use  the  term  in  a 
narrower  sense.  It  was  said,  speaking  of  the  term  "servant" 
in  a  N'ew  York  case:  "That  term  is  one  in  general  use.  In 
common  parlance,  it  is  understood  to  relate  and  apply  only  to 
a  person  rendering  service  of  a  subordinate,  but  not  necessa- 
rily of  a  menial,  character  to  an  employer,  varying  in  its  nature, 
according  to  the  business  or  occupation  in  which  it  is  ren- 
dered, and  not  to  extend  to  and  include  every  employe  or  party 
Tvho  does  work  for  another.  The  context  in  which  it  is  used, 
in  the  section  referred  to,  being  associated  with  'laborers'  and 
'apprentices,'  indicates  that  it  was  intended  to  apply  to  a  per- 
son employed  to  devote  his  time,  and  render  his  service  in  the 
performance  of  work,  similar  in  its  general  character  to  that 
done  by  those  employes.  "^^^ 

A  statute  imposing  upon  stockholders  of  a  corporation  liabil- 
ity for  debts  due  to  laborers  or  servants  clearly  does  not  apply 
to  debts  due  to  independent  contractors,  as  a  person  who  has 
contracted  for  the  construction  of  part  of  a  railroad,  or  a  person 

726  See  Hovey  v.  Ten  Broeck,  3  186;  Krauser  v.  Ruckel,  17  Hun 
Robt.  (N.  Y.)  316;  BTockway  v.  (N.  Y.)  463;  Coffin  v.  Reynolds,  37 
Innes,  39  Mich.  47,  33  Am.  Rep.  N.  Y.  640;  Vincent  v.  Bamford,  42 
348;  Peck  v.  Miller.  39  Mich.  594;  How.  Pr.  (N.  Y.)  109;  Chapman  v. 
Jones  V.  Avery,  50  Mich.  326.  Chumar,  54  Hun,  636,  7  N.  Y.  Supp. 

727  Hill  V.  Spencer,  61  N.  Y.  274;  230;  Sleeper  v.  Goodwin,  67  Wis. 
Dean  v.  De  Wolf,  16  Hun  (N.  Y.)  577. 
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who  has  contracted  to  furnish  the  labor  and  services  of  others^ 
or  of  teams,  etc.,  for  they  are  neither  laborers  nor  servants.^^^ 
It  has  also  been  held  that  such  a  statute  does  not  render  stock- 
holders liable  to  a  general  agent  or  superintendent  of  a  mining- 
or  other  corporation,^^®  or  t-o  ,a  general  manager  and- bookkeeper 
of -a  manufacturing  company,''^''  or  to  a  secretary  of  corpora- 
tion,^*^ or  secretary  and  bookkeeper,''*^  or  an  attorney  employed, 
by  a  corporation  on  a  salary  to  render  such  professional  serv- 
ices as  may  be  required  of  him.^** 

A  chief  engineer  or  assistant  chief  engineer  of  a  railroad 
company  is  not  a  laborer,  within  a. statute  imposing  liabilitj 
ior  debts  due  for  labor;''**  and  a  consulting  engineer,  rendering- 
professional  services  as  such  for  a  steamship  company,  is  not 
within  a  statute  imposing  upon  stockholders  of  such  a  corpora- 
tion liability  for  debts  due  and  owing  to  laborers  and  opera- 
tives.''** 


728  Peck  V.  Miller,  39  Mich.  594; 
Taylor  v.  Manwaring,  48  Mich. 
171;  Gallagher  v.  Ashby,  26  Barb. 
(N.  Y.)  143;  Aikin  v.  Wasson,  24 
'n.  Y.  482;  Balch  v.  New  Yorlt  & 
Oswego  Midland  R.  Co.,  46  N.  Y. 
521;  Moyer  v.  Pennsylvania  Slate 
Co.,  71  Pa.  St.  293,  2  Smith's  Cas. 
883. 

A  stockholder  Is  not  liable, 
under  such  a  statute,  for  money 
due  under  a  contract  with  the  cor- 
poration, by  which  the  contractor 
was  to  carry  on  certain  quarrying 
operations  at  his  own  expense,  and 
for  a  term  of  years,  in  a  quarry 
owned  by  the  corporation,  and  de- 
liver rock  to  the  corporation  at 
certain  rates.  Taylor  v.  Manwar- 
ing, 48  Mich.  171. 

A  statute  making  stockholders 
of  a  corporation  liable  for  debts 
due  and  owing  to  any  of  its  la- 
borers or  servants  for  services 
performed  for  the  corporation  ap- 
plies only  to  the  immediate  serv- 
ants of  the  corporation,  and  does 
not  render  stockholders  of  a  rail- 
road company  liable  for  labor  per- 
formed by  laborers  employed  by 
contractors  in  the  construction  of 


Its  road.    Gallaghar  v.  Ashby,  26 
Barb.  (N.  Y.)  143. 

728  Hill  V.  Spencer,  61  N.  Y.  274; 
Kincaid  v.  Dwinelle,  59  N.  Y.  548; 
Dean  v.  De  "Wolf,  16  Hun  (N.  Y.) 
186;  Krauser  v.  Ruckel,  17  Hun. 
(N.  Y.)  463.  See,  also.  Cocking  v. 
■Ward  (Tenn.  Ch.  App.)  48  S.  W. 
287.  Compare  Vincent  v.  Bam- 
ford,  42  How.  Pr.  (N.  Y.)  109. 

730  Wakefield  v.  Fargo,  90  N.  Y. 
213. 

A  mere  bookkeeper,  however, 
would  undoubtedly  be  within  the 
statute  as  a  servant,  if  not  as  a 
laborer.  See  infra,  this  section, 
note  744. 

731  Coffin  V.  Reynolds,  37  N.  Y. 
640;  Viele  v.  "Wells,  9  Abb.  N.  C. 
(N.  Y.)  277.  Compare  Kichardson 
V.  Abendroth,  43  Barb.  (N.  Y.)  162. 

732  Viele  V.  "Wells,  9  AVj.  N.  C. 
(N.  Y.)   277. 

733Bristor  v.  Smith,  158  N.  Y. 
157,  29  App.  Div.  624;  Bristor  v. 
Kretz,  22  Misc.  Rep.  (N.  Y.)  55. 

734Brockway  v.  Innes,  39  Mich. 
47,  33  Am.  Rep.  348. 

735  Ericsson  v.  Brown,  38  Barb. 
(N.  Y.)  390. 
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On  the  other  hand,  it  has  been  held  that  a  statute  imposing 
upon  stockholders  of  a  corporation  liability  for  debts  due  to 
laborers  or  servants  renders  them  liable  for  services  of  a  fore- 
man of  a  manufacturing  company,  although  he  may  perform, 
no  manual  labor  f^^  for  the  services  of  a  civil  engineer  and  rod- 
man  of  a  railroad  company/^^  or  of  a  civil  engineer  and  travel- 
ing agent,  employed  at  a  fixed  salary;''^*  or  of  an  employe  o£ 
a  mining  company,  whose  duties  are  to  instruct  new  men  em- 
ployed to  work,  to  act  as  superintendent  in  the  absence  of  th& 
regular  superintendent,  and  to  work  with  the  men  when  the 
superintendent  is  present;''**  or  of  a  reporter  employed  by  a. 
newspaper  company,  or  a  city  or  assistant  editor,  not  being  also- 
an  officer  of  the  company  ;''**'  or  of  one  employed  as  an  overseer 
and  bookkeeper,  and  "man  of  all  work"  of  a  mining  and  manu- 
facturing company  f*^  or  of  one  employed  by  a  manufacturing 
company  to  act  as  foreman,  help  to  manufacture  stone,  keep 
time  o:f  the  hands,  solicit  orders,  and  to  do  whatever  else  may 
be  required  of  him  by  the  superintendent. ''** 

A  bookkeeper  is  not  a  laborer,  within  the  meaning  of  such  a 
statute  f*^  but  he  is  a  servant,^^*  unless  he  is  also  an  officer 
of  the  corporation.''*® 

A  traveling  salesman  employed  by  a  manufacturing  company 
is  not  a  laborer,  within  the  meaning  of  a  statute  imposing  lia- 
bility for  labor  debts,''**  although  he  may  be  within  a  statute 
imposing  liability  for  debts  due  to  servants  as  well  as  labor- 
ers.^*^  A  traveling  salesman  who  spends  about  half  of  his. 
time  on  the  road,  selling  goods  and  collecting,  and  the  rest  of 

T36  Sleeper  v.  Goodwin,  67  Wis.  742  Short  v.   Medberry,   29   Hun 

577.  (N.  Y.)  39. 

"7  Conant   v.   Van    Schaick,    24  743  Sherman  v.  Herbert,  2  City- 
Barb.  (N.  Y.)  87.  Ct.  R.  (N.  Y.)  314. 
Ba'rb  ^<N'T^7<^r  ^^^^^°''*'^'  *^  '"  Chapman  v.  Chumar.  54  Hua 

73^vinceIt^   Bamford,  42,How.  (N-  Y.)  636,  7  N.  Y.  Supp.  230. 

Pr.  (N.  Y.)  109.  ^*^  ^^®  notes  730,  732,  supra,  and 

740  Harris  v.  Norvell,  1  Abb.  N.  cases  there  cited. 

C.  (N.  Y.)  127.  ^*^  Jones  v.  Avery,  50  Mich.  326. 

741  Hovey  v.  Ten  Broeck,  3  Robt.  ■>"  See  Williamson  v.  Wads- 
(N.  Y.)  316.  •  worth,  49  Barb.  (N.  Y.)  294. 
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his  time  at  the  company's  place  of  business,  shipping  and  re- 
ceiving goods,  and  making  sales  and  collections  in  the  city,  is 
a  clerk,  within  the  meaning  of  a  statute  making  stockholders 
liable  for  money  due  "laborers,  servants,  clerks,  and  opera- 
tives."^*8 

An  attorney  employed  by  a  corporation  on  a  salary  is  not 
an  "employe,"  within  the  meaning  of  the  iN'ew  York  statute 
making  stockholders  of  a  corporation  personally  liable  for  debta 
due  "any  of  its  laborers,  servants,  or  employes  other  than  con- 
tractors," for  services  performed  by  them  for  the  corporationJ*® 

The  work  of  a  "boss"  of  a  gang  of  miners  is  within  a  statute 
making  the  stockholders  of  a  mining  company  liable  for  debts 
due  to  "miners,  quarrymen,  and  other  laborers  employed  by  said 
companies."'^''' 

A  charter  provision  making  stockholders  liable  for  debts  due 
mechanics,  workmen,  and  laborers  employed  by  the  company 
does  not  make  them  liable  for  a  claim  against  the  company  for 
repairing  a  wagon  belonging  to  it  by  a  wagon  maker  who  is 
in  business  on  his  own  account,  and  repairs  wagons  for  the  pub- 
lic generally,  as  he  is  neither  a  laborer  nor  a  mechanic,  within 
the  meaning  of  the  provision.''''^ 

A  corporation  aggregate,  it  has  been  held,  cannot  be  an  "em- 
ploye" of  another  corporation,  within  the  meaning  of  a  stat- 
ute making  stockholders  of  a  mining  or  manufacturing  corpora- 
tion liable  for  "all  debts  due  and  owing  laborers,  servants,  ap- 
prentices, and  employes  for  services  rendered  such  corpora- 
tion."'52 

Under  a  statute  making  the  stockholders  individually  liable, 
in  addition  to  the  liability  of  the  corporation,  for  the  wages  of 
servants  and  employes  of  the  corporation,  an  employe  does  not 
v^aive  his  rights  against  individual  stockholders  by  taking  a 

748  Hand  v.  Cole,  88  Tenn.  400.  'si  Moyer  v.  Pennsylvania  Slate 

749  Brlstor  v.  Smith,  158  N.  Y.  Co.,  71  Pa.  St.  293,  2  Smith's  Cas. 
157,  29  App.  Div.  624;   BTistor  v.    883. 

Kretz,  22  Misc.  Rep.  (N.  Y.)  55. 

760  Thomas    v.    Bevans,    2    Luz.       782  Dukes  v.  Love,  97  Ind.  341. 
X,eg.  Obs.  (Pa.)  99. 
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note  from  the  corporation  for  the  amount  due  him,  or  by  ob- 
taining a  judgment  against  the  corporation  on  the  note,  and 
receiving  a  pro  rata  payment  thereon  out  of  the  assets  of  the 
company. ''^^^ 

(3)  Debts  due  for  materials,  supplies,  etc. — Statutes  some- 
times make  stockholders  liable  individually  for  debts  due  from 
the  corporation  for  materials,  machinery,  supplies,  etc.,  fur- 
nished it.  It  has  been  held  that  a  provision  that  stockholders 
of  a  corporation  shall  be  liable  "for  debts  due  to  miners,  quarry- 
men  and  other  laborers  employed  by  such  company  and  for 
machinery,  provisions,  merchandise,  country  produce  and  ma- 
terials furnished  for"  it,  applies  only  in  the  case  of  an  ordinary 
sale  and  delivery  to  the  company  in  the  course  of  its  usual  busi- 
ness.'''^* Such  a  provision  applies  to  debts  due  by  a  corpora- 
tion for  goods  furnished  to  miners  employed  by  it  on  its  or- 
ders.'''^^ 

Under  a  statute  incorporating  a  manufacturing  company,  and 
providing  that  its  stockholders  should  be  individually  liable 
"for  debts  due  mechanics,  workmen,  and  laborers,  employed  by 
said  company,  and  for  materials  furnished,"  it  was  held  that 
the  word  "materials"  referred  only  to  such  as  formed  part  of 
the  products  of  the  company.''^® 

Where  goods  are  sold  to  a  corporation  under  a  contract  by 
which  an  accounting  is  to  be  had  on  each  pay  day,  and  accept- 
ances are  to  be  given  for  the  amount  found  due,  a  judgment  on 
an  acceptance  so  given  is  for  goods  sold,  within  the  meaning 
of  a  statute  providing  that,  after  the  return  unsatisfied  of  an 
execution  against  a  corporation  on  such  a  judgment,  the  stock- 
holders shall  be  liable  thereon. ''^'^ 

(4)  Liability  for  taxes. — Statutes  sometimes  impose  upon 

the  stockholders  of  a  corporation  individual  liability  for  taxes. 

753  Jackson  v.  Meek,  87  Tenn,  69,  ^56  Moyer  v.  Pennsylvania  Slate 

10  Am.  St.  Rep.  620.     See  post,  §  Co.,  71  Pa.  St.  293,  2  Smith's  Cas. 

826.  883. 

764  Weiss  V.  Mauch  Chunk  Iron 

Co.,  58  Pa.  St.  295.  ^^'^  Kirkpatrick  v.  Mehalitch,  113 

755  Reading  Industrial  Mfg.  Co.  Mich.  631. 
V.  Graefe,  64  Pa.  St.  395. 
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tfnd&r  a  statute  imposing^  a  tax  upon  the  gross  earnings  of 
•^'&very"  corporation,  or  corporation  of  a  particular  class,  and 
;providing  that- the  stockholders  of  evfery  such  corporation  shall 

be  personally  liable  for  the  tax,  and  for  the  penalty  imposed 
-for  nonpayment  thereof,  stockholders  of  a  corporation  coming 
-within  the  statute  are  personally  liable  for  the  tax  and  for  its 

nonpayment,  although  the  charter  of  the  corporation  may  ex- 
-empt  stockholders  from  personal  liability  for  its  debts. ''^^ 

(5-)  Banks  —  "Savings    deposits"  —  "Deposits."— Under    a 

•^statute  or  charter  making  stockholders  of  a  bank  personally 
-liable  for  all  funds  deposited  "as  savings,  and  in  trust  with  said 
-corporation,  while  they  are  stockholders,  to  the  extent  of  their 
stock,"  they  are  not  liable  for  ordinary  deposits,  but  only  for 
savings  deposits.''''® 

Where  a  bank  gives  its  certificate  of  deposit  to  another  bank, 
and  in  consideration  thereof  is  allowed  to  draw  on  the  payee 
bank  for  the  same  amount,  and  it  draws  in  excess  of  such 
amount,  and  gives  another  certificate  of  deposit  for  the  excess, 
the  certificates  are  not  entitled  to  a  dividend  of  moneys  col- 
lected by  the  receiver  of  the  former  bank  from  its  stockholders. 
Tinder  a  statute  making  stockholders  of  banks  liable  to  depositors 
-to  the  amount  of  their  stock,  for  the  transaction  resulting  in 
the  issue  of  the  certificates  is  not  a  deposit.'^^" 

(g)  Liability  dependent  upon  time  of  maturity  of  debt,  or  time 
•of  bringing  suit  against  the  corporation. — A  statute  imposing 
liability  upon  stockholders  for  debts  due  laborers  or  servants, 
etc.,  or  other  debts^  may  restrict  the  liability  to  such  debts  as 
-shall  be  payable  within  a  certain  time  after  they  are  contracted, 
•or  to  debts  upon  which  a  suit  shall  be  brought  ^against  the  cor- 
poration within  a  certain  time  after  they  become  due,  etc.  And, 
of  course,  in  order  that  a  stockholder  may  be  held  liable,  the 
■  case  must  be  brought  within  the  statute.'^^^ 

758  Anderson   v.    Com.,    18   Grat.  feo  State   Savings  Bank  v.   Fos- 

(Va.)  295.  ter,  118  Mich.  268. 

750  Bromley  v.   Goodwin,  95  111.  tgi  See,  on  this  cinestion,  Cox  v. 

:118.  Gould,  4  Blatchf.  341,  Fed.  Cas.  No. 
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The  requirement  that  suit  shall  b&  brought  against' the  cor^ 
joration  within  a  certain  time  will  be  considered  in  subsequent 
.sectionsJ*^ 

(h)  Exception  of  mortgagee  debts. — An  agreement  by  a  cor- 
poration to  pay  a  mortgage  debt  of  another  does  not  make  it  a ' 
mortgage  debt  of  the  corporation,  within  a  statute  making 
stockholders  liable  to  creditors  of  the  corporation,  but  excepting 
creditors  whose  claim  consists  of  a  mortgage  debt  of  the  cor- 
poration. This  is  true,  for  example,  where  a  corporation  pur- 
chases land  subject  to  a  mortgage  and  assumes  the  mortgage 
.debt.^«3 

(i)  liability  for  interest. — ^When  a  liability  for  interest  is  a 
-debt  against  the  corporation,  it  is  like  any  other  debt,  and  the 
■stockholders  are  liable  therefor,  as  well  as  for  the  principal, 
provided,  of  course,  they  are  not  thereby  held  to  any  greater 
liability  in  amount  than  is  fixed  by  the  statute.^®*  Where  in- 
terest is  added  to  a  claim  against  a  corporation,  and  a  note 
given  for"  the  amount,  it  becomes  a  debt  for  which  the  stock- 
liolders  are  liable,  and  it  makes  no  difference  that  there  was  no 
Tvritten  agreement  to  pay  interest.'^^^  The  liability  of  stock- 
iolders  on  a  judgment  against  the  corporation  is  commensurate 
Tvith  that  of  the  corporation,  and  extends  to  interest  on  the 

3,301;    Hovey   v.    Ten   Broeck,    3  brought  against  the  company  with^ 

Robt.    (N.   Y.)    316;    Hill  v.  Conk-  in  a  year  after  they  became  due, 

ling,  7  Daly  (N.  Y.)  397;  Dean  v.  although  the  employment  was  to 

Mace,  19  Hun  (N.  Y.)  391;   Mcln-  continue       Indefinitely.     Hovey  v. 

tyre  v.  Strong,  63  How.  Pr.  (N.  Y.)  Ten  Broeck,  3  Robt.  (N.  Y.)  316. 

43;  Gofe  V.  Whitney,  2  City  Ct.  R.  752  See  post,  §§  814(c),  828. 

4r-  VJ^ii  n^"°^^-^-  ^^^^%'  ^n  '«' Barron  v.  Paine,  83  Me.  312; 

^f -i^l'  ^p"  ''•  J.'"'*^'''  ^^  ^-  °-  Barron  v.  Blirrill,  86  Me.  72. 
348,  60  Am.  Rep.  505. 

Under  a  statute  making  stock-  '"'*  Zang  v.  Wyant,  25  Colo.  551, 
holders  liable  for  debts  due  and  71  Am.  St.  Rep.  145;  Knowles  v. 
owing  laborers,  servants,  and  ap-  Sandercock,  107  Oal.  629;  Wells, 
prentices,  "which  are  to  be  paid  Fargo  &  Co.  v.  Enright,  127  Cal. 
within  one  year  from  the  time  the  669;  Wheeler  v.  Millar,  90  N.  Y.  353; 
debt  is  contracted,  and  on  which  Richmond  v  Irons,  121  U.  S.  27; 
a  suit  is  brought  against  the  com-  Haslett's  Ex'rs  v.  Wotherspoon  1 
pany  within  one  year  after  the  Strob.  Bq.  (S.  C.)  209.  See  Ma- 
debt  becomes  due,"  a  stockholder  honey  v.  Bernhard,  45  App.  Div. 

is  liable  for  the  salary  or  wages  (N.  Y.)  499. 

of  a  servant  or  laborer,  payable  by  765  Knowles  v.   Sandercock,  107 

■the  year,  and  for  which  a  suit  is  Cal.  629. 
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judgment,  provided  the' extent  of  the  stockholders'  liability  is 
not  exceeded.^^® 

It  has  been  held,  however,  that,  where  a  stockholder  is  per^ 
sonally  liable  for  a  corporate  debt,  he  is '  liable  for  interest 
thereon  only  from  the  time  of  a  demand  on  him  for  payment 
of  the  debt,  or  the  commencement  of  a  suit  against  him  J®'' 
And  it  has  been  held  that  individual  liability  imposed  upon  the 
stockholders  of  a  bank  to  pay  all  "bills"  which  shall  remain  un- 
paid on  dissolution  of  the  bank  does  not  extend  to  the  payment 
of  interest  thereon,  either  from  the  dissolution  or  from  the  filing 
of  a  bill  to  enforce  the  liability.''®* 

It  has  been  held  in  some  jurisdictions  that  a  stockholder  is 
liable  for  interest  after  he  is  put  in  default  by  a  demand  for 
payment  or  otherwise,  although  the  interest  may  increase  his 
liability  beyond  the  amount  of  his  stock  or  other  limit  fixed  by 
the  statute.''**  In  other  jurisdictions,  the  decisions  are  to  the 
contrary.''^'' 

Under  the  national  bank  act,  making  stockholders  of  national 
banks  individually  responsible,  equally  and  ratably,  for  all  con- 
tracts, debts,  and  engagements  of  the  bank  to  the  extent  of  the 
amount  of  their  stock,  interest  runs  on  the  amount  called  from 
stockholders  from  the  date  of  the  comptroller's  order.''''^ 

(j)  Liability  for  costs. — In  a  suit  by  a  creditor  of  a  corpora- 
tion to  enforce, a  statutory  liability  of  a  stockholder  to  the  ex- 
tent of  his  stock,  the  plaintiff  is  entitled  to  costs  in  addition  to 
the  amount  of  the  stock  held  by  the  defendant.''''^  The  liability 
of  stockholders  on  a  judgment  against  the  corporation  extends 

TseGrund  v.  Tucker,  5  Kan.  70;       770  Cole  v.  Butler,  43  Me.  401; 

In  re  Warren's  Estate,  52  Mich.  Sackett's  Harbour  Bank  .v.  Blake, 

557.  3  Rich.  Eq.  (S.  C.)  225;  Hunger  v. 

767Dutton  V.  Connecticut  Bank,  Jacobson,  99  111.  349. 
13  Conn.  493;   Burr  v.  Wilcox,  22       ,„  q^^^^  ^  q^uj^  94  u.  S.  673. 

Worew    V.    Breed,    10    Mete.       772  Grose  v.  Hilt,  36  Me.  22;  Cole 

(Mass.)  569;  Crease  v.  Babcock,  10  v.   Butler,  43   Me.   401.     See  Has- 

Metc    (Mass)  525.  lett's    Ex'rs     v.    Wotherspoon,    1 

769  Burr  V.' Wilcox,  22  N.  Y.  551;  Strob.  Eg.   (S.  C.)   209;   Bailey  v. 

Handy  v.  Draper,  89  N.  Y.  334,  2  Bancker,  3  Hill  (N.  Y.)  188,  38  Am. 

Keener's  Cas.  1801;   Mason  v.  Al-  Dec.    625;     Kirkpatnck  v.   Meha- 

exander,  44  Ohio  St.  318.  litch,  113  Mich.  631. 
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to  the  costs. ''^^  But  where  the  liability  of  a  stockholder  is  on 
the  original  demand  against  the  corporation,  although  he  may 
be  required  by  the  statute  to  exhaust  his  remedy  against  the  cor- 
poration by  recovering  judgment  and  issuing  execution  before 
proceeding  against  stockholders,  a  stockholder,  in  an  action 
against  him  by  a  creditor,  cannot  be  held  liable  for  the  costs 
of  the  action  against  the  corporation.'^'^* 

In  a  creditors'  suit  against  stockholders,  the  creditors  are  en- 
titled to  recover  receiver's  fees  in  addition  to  their  debts  and 
statutory  costs  and  disbursements,  not  exceeding  the  amount  of 
the  stockholders'  liability.'^^^ 

■  (k)  Debts  contracted  in  other  states. — A  statutory  or  consti- 
tutional provision  making  stockholders  liable  for  the  debts  of 
a  corporation  is  not  restricted  to  debts  contracted  vyithin  the 
state,  but  applies  as  well  to  debts  contracted  in  other  states.^''® 
This  is  true  under  a  statute  making  the  stockholders  of  a  cor- 
poration personally  liable  for  all  debts  that  may  be  due  and 
owing  to  laborers  for  services  performed  for  the  corporation.'^'''^ 

(1)  Debts  contracted  through  fraud  and  collusion. — ^When  a 
stockholder  is  sued  upon  an  alleged  debt  of  the  corporation, 
he  may  show,  for  the  purpose  of  defeating  the  action,  that  the 
debt  was  incurred  through  fraud  and  collusion  virith  the  direct- 
ors.^'^* 

(m)  Judgment  including  debt  for  which  stockholders  are  not 
liable. — It  would  seem  that,  where  a  creditor  has  several  claims 
or  demands  against  a  corporation,  for  some  of  which  stockhold- 
ers are  not  liable,  and  recovers  a  single  judgment  against  the 

773  In  re  Warren's  Estate,  52  fund  obtained  from  the  stockhold- 
Mich.  557.  See,  also,  Fleeson  v.  ers.  Ailing  v.  Wenzell,  27  111.  App. 
Savage  Silver  Mining  Co.,  3  Nev.   511. 

15''-        .,                   ,        „  „.„  ,,,  77eHutcliins    v.    New    England 

774  Bailey  v.  Bancker  3  Hill  (N.  ^oal  Mining  Co.,  4  Allen  (Mass.) 
Y.)  188,  38  Am.  Dec.  625.    And  see  coa 
Rorke  v.  Thomas,  56  N.  Y.  559.  '      ,  ,               „  „.  .        „,.   . 

775  Harper  v.  Carroll,   66  Minn.  "^  Clokus   v.   Hollister    Mining 
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Co.,  92  Wis.  325. 


On  a  bill  to  charge  stockholders  '^s  National  Carriage  Mfg.  Co.  v. 

with  corporate  debts,  the  fees  of  Story   &   Isham   Commercial   Co., 

the    complainant's    solicitors    are  111  Cal.  531.     Compare  Jewell  v. 

not  a  proper  charge  against  the  Rock  River  Paper  Co.,  101  111.  57. 
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corporation  for  all  of  them,  he  cannot  enforce  the  judgment 
against  a  stocldiolder  at  all,  since  all  the  claims  or  demands  are 
merged  therein.''^* 

It  was  held  in  a  Massachusetts  case,  however,  under  a  stat- 
ute making  stockholders  of  a  corporation  jointly  and  severally 
liable  for  its  debts  and  contracts,  that  a  creditor  having  two  or 
more  demands  against  a  corporation,  on  one  only  of  which  the 
stockholders  were  liable,  and  who  had  recovered  a  single  judg- 
ment for  all  the  demands,  could  levy  an  execution  on  the  prop- 
erty of  the  stockholders  to  the  amount  of  the  demand  for  which 
they  were  liable.'^®'' 

This  question  has  also  arisen  under  statutes  exempting  prop- 
erty from  execution,  but  excepting  certain  debts. 

(n)  Notes,  etc.,  given  for  pre-existing  debts,  and  renewal  notes, 
etc. — The  liability  of  stockholders  in  these  cases  is  considered  in 
a  stibsequent  section.^^^ 

(o)  Debts  barred  by  limitation.— Under  a  statute  making 
■stockholders  of  a  corporation  liable  for  its  debts,  there  is  no 
liability  for  a  debt  which  has  become  barred  as  against  the  cor- 
poration by  the  statute  of  limitations.''®^  Where  a  statute  makes 
stockholders  liable  for  debts  of  the  corporation  due  at  the  time 
of  its  dissolution,  debts  barred  by  the  statute  of  limitations  as 
against  the  corporation  at  the  time  of  its  dissolution  cannot  be 
enforced  against  the  stockholders,  although  they  could  not  have 
been  sued  before  the  dissolution.'^®^ 

§  809.    Whether  the  individual  liability  of  stockholders  is  con- 
tractual or  penal. 

There  is  a  very  important  distinction  between  statutory  and 
constitutional  provisions  imposing  a  contractual  liability  upon 
stockholders  for  corporate  debts,  and  provisions  imposing  a 
penal  liability,  or  a  liability  in  the  nature  of  a  penalty.     Thus, 

779  See  Smith  v.  Schmitz,  10  Neb.  '82  Van  Hook  v.  Whitlock,  3 
600.  Paige  (N.  Y.)  409. 

780  stedman  v.  Eveleth,  6  Mete. 

(Mass.)  114.  783  Van    Hook    v.    Whitlock,    3 

781  Post,  §  817(b).  Paige  (N.  Y.)  409. 
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a  statute  imposing  a  penal  liability  is  to  be  strictly  construed, 
Tvhile,  by  the  weight  of  authority,  it  is  otherwise  in  the  case  of 
a  statute  imposing  a  contractual  liability.^®*  When  the  liabil- 
ity is  contractual,  but  not  when  it  is  penal,  it  may  be  enforced 
■outside  of  the  state,''*'  and,  by  the  weight  of  authority,  it  will 
■survive  against  the  personal  representative  of  a  deceased  stock- 
iolderJ*®  When  the  liability  is  contractual,  stockholders  who 
have  been  compelled  to  pay  more  than  their  proportion  of  debts 
are  entitled  to  contribution  from  the  other  stockholders  f^''  and 
an  action  to  enforce  a  contractual  liability  is  not  subject  to  the 
same  limitation  as  an  action  to  enforce  a  penal  liability.'' ^^ 
"There  are  also  other  differences,  as  we  shall  see  in  subsequent 
sections. 

Whether  the  liability  imposed  by  a  statute  upon  the  stock- 
iolders  of  a  corporation  for  its  debts  is  contractual  or  penal  in 
its  nature  depends,  not  necessarily  upon  the  form  of  the  statute, 
but  upon  its  effect.  If  a  statute  commands  or  prohibits  some 
-act,  and  imposes  individual  liability  upon  stockholders  for  vio- 
lation of  the  command  or  prohibition,  as  a  punishment,  the  lia- 
bility is  penal,  and  not  contractual,  although  the  statute  also 
provides  a  remedy  in  favor  of  creditors  for  enforcing  the  pen- 
alty. A  penal  statute  is  one  which  imposes  a  penalty  or  for- 
feiture for  transgressing  its  provisions,  or  for  doing  a  thing 
prohibited,  and  it  is  none  the  less  a  penal  statute  because  it  is 
also  remedial.''**  "It  is  the  effect,  not  the  form,  of  the  statute," 
said  the  Illinois  court,  "that  is  to  be  considered,  and  when  its 
object  is  clearly  to  inflict  a  punishment  on  a  party  for  violating 
it — i.e.,  doing  what  is  prohibited,  or  failing  to  do  what  is  com- 
manded to  be  done, — it  is  penal  in  its  character,  and  the  cir- 
cumstance that  in  punishing,  remedy  is  likewise  afforded  to 
-those  having  an  interest  in  the  observance  of  the  statute,  is  un- 
important."''®*' 

784  Ante,  §  805(e).  789  Sedgwick,  Stat.  &  Const.  La-w, 

785  Post,'  §  825.  14. 

786  Post,  §  813.  ""•  Diversey  v.  Smith,  103  111. 
T87  Post,  §  830.  378,  42  Am.  Rep.  14,  2  Smith's  Cas. 
■788  Post!  §  828.  904. 
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In  accordance  with  this  view,  it  has  been  held  that  a  statute 
authorizing  the  formation  of  a  corporation,  and  providing  that 
they  shall  not  commence  business  until  certain  specified  things 
are  done,  and  that,  until  those  things  are  done,  the  corporators 
shall  be  severally  liable  for  all  the  debts  of  the  company,  either 
vnthout  limit,  or  to  the  extent  of  the  stock  held  by  them  re- 
spectively, is  penal  in  its  character. ''"i  It  has  been  so  held,  for 
example,  of  a  statute  authorizing  the  formation  of  a  corpora- 
tion, but  prohibiting  it  from  commencing  business  until  the 
whole  amount  of  its  capital  stock  is  paid  in,  and  a  certificate 
thereof  by  the  corporators  filed,  and  providing  that,  until  this 
is  done,  the  corporators  shall  be  severally  liable  for  all  the  debts 

and  responsibilities  of  the  company  to  the  amount  of  their 
stock.T92 

A  penal  liability  is  also  imposed  by  a  statute  prohibiting  the 
issuing  and  circulating  of  unauthorized  bank  paper,  and  mak- 
ing the  stockholders  of  a  bank  individually  liable  on  paper  is- 
sued in  violation  of  the  prohibition;''^*  and  by  a  statute  re- 
quiring a  corporation  to  make  and  file  an  annual  report  or  cer- 
tificate stating  the  amount  of  its  capital  stock,  the  amount  paid 
in,  and  the  amount  of  all  existing  debts,  or  other  facts,  and 
providing  that,  if  the  corporation  shall  fail  to  do  so,  its  stock- 
holders shall  be  individually  liable  for  corporate  debts.^®^ 

On  the  other  hand,  if  a  charter,  statutory,  or  constitutional 
provision  imposes  an  individual  liability  for  corporate  debts 
upon  stockholders,  not  as  a  punishment  for  doing  an  act  pro- 
hibited, or  for  omitting  to  do  an  act  commanded,  but  merely 
for  the  purpose  of  doing  away  with  the  common-law  exemption 
of  stockholders  from  individual  liability,  in  whole  or  in  part, 

79iDlversey  v.    Smith,    103    111.  fsa  Lawler  v.  Burt,  7   Ohio   St. 

378,  42  Am.  Rep.  14,  2  Smith's  Cas.  340. 

904.  794  Cable  v.  McCune,  26  Mo.  371, 

7»2Diversey   v.    Smith,    103    111.  72  Am.  Dec.  214;  Sayles  v.  BTown, 

378,  42  Am.  Rep.  14,  2  Smith's  Cas.  40  Fed.  8;  Wing  v.  Slater,  19  R.  I. 

904;    Weidenger  v.   Spruance,   101  597,   2  Keener's  Cas.  1795;   Globe 

111.  285;  Gridley  v.  Barnes,  103  111.  Publishing  Co.  v.   State  Bank,  41 

211;  Norris  v.  Wrenschall,  34  Md.  Neb.   i75;    Kleckner  v.   Turk,   45 

492.  Neb.  176;   Hogue  v.  Capital  Nat. 
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and  affording  additional  seciirity  to  creditors  of  the  corpora- 
tion, the  liability  thereby  imposed  is  not  penal,  but  contractual, 
in  its  nature.  While  it  is  true  that  the  contract  is  made  be- 
tween the  creditor  and  the  corporation,  still  the  stockholders, 
by  becoming  or  being  members  of  the  corporation  when  a  valid 
statutory,  constitutional,  or  charter  provision  expressly  declares 
that  they  shall  be  individually  liable  for  corporate  debts,  im- 
pliedly agree  to  become  so  liable  to  the  extent  prescribed.  The 
liability,  therefore,  is  not  imposed  upon  them  without  their 
consent,  but  is  the  result  of  their  agreement,  and  is  contractual 
in  its  nature.''®''  The  statute  or  constitution  "prescribes  the 
terms  upon  which  individuals  are  permitted  to  transact  busi- 
ness through  the  medium  of  a  corporation,  and  the  necessary 
legal  effect  of  the  conditions  thus  prescribed  is,  that  a  corpo- 
ration when  created  becomes  the  agent  of  its  stockholders  to 

Bank  of  Lincoln,  47  Neb.  929.    See,  Furnace    Co.,    40    Ohio     St.    507; 

also,  Halsey  v.  McLean,  12  Allen  Blakeman  v.  Benton,  9  Mo.  App. 

(Mass.)  438;  Derrickson  y.  Smith,  107;  Nimick  v.  Mingo  Iron  Works 

27  N.  J.  Law,  166,  2  Smith's  Cas.  Co.,   25   W.   Va.   184;    DiverSey  v. 

914.  Smith,  103  111.  378,  42  Am.  Rep.  14, 

As  to  statutes  imposing  liability  2   Smith's   Cas.   904;    Queenan  v. 

upon  officers,  see  post,  §  833.  Palmer,  117  111.  619 ;  Bell  v.  Far- 
well,  176  111.  489,  68  Am.  St.  Rep. 

795  Hawthorne  v.  Calef,  2  Wall.  194;  Ferguson  v.  Sherman,  116 
(IT.  S.)  10,  2  Keener's  Cas.  1777;  Cal.  169;  and  other  cases  cited  in 
Flash  V.  Conn,  109  U.  S.  371,  2  the  notes  following. 
Keener's  Cas.  1783,  2  Smith's  Cas.  There  are  some  decisions  to  the 
909;  Whitman  V.  Oxford  Nat.  Bank,  contrary, — decisions  holding  that 
176  U.  S.  559;  Concord  First  Nat.  the  liability  imposed  upon  stock- 
Bank  V.  Hawkins,  174  V.  S.  364;  holders  for  corporate  debts  is  sim- 
Hancock  Nat.  Bank  v.  Farnum,  176  ply  a  liability  imposed  by  statute, 
XT.  S.  640;  Ward  v.  Joslin,  44  C.  C.  — a  "statutory  liability," — and  not 
A.  456,  105  Fed.  224;  Corning  v.  in  any  sense  a  contractual  liabil- 
McCullough,  1  N.  Y.  47,  49  Am.  ity.  Crippen  v.  Laighton,  69  N.  H. 
Dec.  287;  Cochran  v.  Weichers,  540,  76  Am.  St.  Rep.  192;  Rice  v. 
119  N.  Y.  399,  2  Keener's  Cas.  Merrimack  Hosiery  Co.,  56  N.  H. 
1788,  2  Smith's  Cas.  901;  Close  v.  114,  128;  Hancock  Nat.  Bank  v. 
Potter,  155  N.  Y.  145;  Howarth  v.  Farnum,  20  R.  I.  466.  And  see 
Angle,  162  N.  Y.  179;  Kennedy  v.  First  Nat.  Bank  of  Hawkins  v. 
California  Savings  Bank,  97  Cal.  Hawkins,  24  C.  C.  A.  444,  79  Fed. 
93,  33  Am.  St.  Rep.  163;  Norris  v.  51.  But  these  decisions,  and  the 
Wrenschall,  34  Md.  492;  Sullivan  dictum  to  this  effect  in  Marshall 
V.  Sullivan  Mfg.  Co.,  14  S.  C.  494;  v.  Sherman,  148  N.  Y.  9,  51  Am.  St. 
Woods  v.  Wicks,  7  Lea  (Tenn.)  Rep.  654,  2  Keener's  Cas.  1847,  2 
40;  Foster  v.  Row,  120  Mich.  1,  77  Smith's  Cas.  924,  are  opposed  to 
Am.  St.  Rep.  565;  BTown  v.  Hitch-  the  overwhelming  weight  of  au- 
cock,  36  Ohio  St.  678;  Hawkins  v.  thority. 
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make  such  contracts  and  incur  such  liabilities  as  are  author- 
ized by  law  and  its  articles  of  incorporation,  and  the  contracts- 
which  it  thus  makes  bind  the  stockholders  to  the  extent 
named.""« 

Thus,  the  liability  is  contractual  in  the  sense  of  the  consti- 
tutional prohibition  against  laws  impairing  the  obligation  o£ 
contracts,  so  that  the  legislature  cannot  constitutionally  re- 
lieve stockholders  from  a  liability  for  existing  debts  by  repeal- 
ing a  statute  in  force  when  the  debts  were  contracted.'^*''  And 
the  liability  is  contractual,  within. the  meaning  of  a  statute  to 
facilitate  the  recovery  of  judgment  in  suits  "where  the  cause 
of  action  is  a  contract,  whether  in  writing  or  not,  or  whether 
express  or  implied,"^®*  and  within  a  statute  authorizing  an  at- 
tachment in  an  action  on  a  contract,^**  and  within  a  statute 
defining  the  jurisdiction  of  courts  in  actions  arising  upon  con- 
tracts.*"" 

A  contractual,  and  not  a  penal,  liability  is  also  imposed  by 
a  statutory  or  constitutional  provision  which,  for  the  purpose 
of  affording  additional  security  to  creditors,  and  not  as  a  pun- 
ishment or  penalty  for  doing  or  omitting  any  act  prohibited 
or  commanded,  declares  that  stockholders  shall  be  personally 
liable  for  all  debts  and  demands  contracted  by  the  corporation, 
or  all  debts  and  demands  of  a  particular  kind,  whether  the 
liability  is  unlimited  in  amount,  or  limited  to  the  amount  of 
stock  held  by  the  stockholders  respectively,  or  in  proportion  to 
the  amount  of  their  stock.*"^ 

T88  Kennedy   v.    California    Sav-  (XJ.  S.)  10,  2  Keener's  Cas.  1777; 

ings  Bank,  97  Cal.  93,  33  Am.  St.  Richmond  v.  Irons,  121  U.  S.  27; 

Rep.  163.  Corning  v.  McCulIough,  1  N.  Y.  47^ 

797  Hawthorne  v.  Calef,  2  Wall.  49  Am.  Dec.  287;   Harger  v.  Mc- 

(U.  S.)   10,  2  Keener's  Cas.  1777.  CuUough,  2  Denio   (N.  Y.)   119,  2 

See  ante,  §  805(b).  Smith's     Cas.     893;     Cochran    v. 

T08  Norris  v.  Wrenschall,  34  Md.  Wiechers,  119  N.  Y.  399,  2  Keen- 

492.  er's  Cas.  1788,  2  Smith's  Cas.  901; 

799  Kennedy  v.  California  Sav-  Paine  v.  Stewart,  33  Conn.  516; 
ings  Bank,  97  Cal.  93,  33  Am.  St.  Kennedy  v.  California  Savings 
Rep.  163.  Bank,  97  Cal.  93,  33  Am.  St.  Rep. 

800  Dennis  v.  Superior  Court  of  163 ;  Ferguson  v.  Sherman,  116 
Los  Angeles  County,  91  Cal.  548.  Cal.  169;   In  re  Warren's  Estate, 

801  Hawthorne  v.  Calef,  2  Wall.  52  Mich.  557;  Foster  v..  Row,  120 
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Although  a  statute  prohibiting  a  corporation  from  doing 
business  and  contracting  debts  until  the  whole  amount  of  the 
capital  stock  is  paid  in,  and  a  certificate  filed,  and  making 
stockholders  individually  liable  for  debts  contracted  before  this 
is  done,  imposes  a  penal  liability,^*'^  a  contractual,  and  not  a 
penal,  liability  is  imposed  by  a  statute  which  does  not  prohibit 
doing  business  and  contracting  debts  before  payment  of  the 
capital  stock  and  filing  of  a  certificate,  but,  for  the  protection 
of  creditors,  makes  stockholders  individually  liable  for  debts 
until  this  is  done.*°^  Such  a  statute  "says  the  thing  may  be 
done,  and  the  stockholders,  etc.,  shall  be  liable,  either  abso- 
lutely or  until  some  subsequent  thing  shall  be  done.  In  the 
one  case  the  liability  is  in  consequence  of  violating  the  law, 
or  suffering  it  to  be  violated;  in  the  other  the  liability  is  in- 
curred in  strict  compliance  with  the  law, — in  short,  in  the  one 
case  the  liability  is  for  a  wrong  done — a  tort;  in  the  other  it 
is  upon  contract."*"* 

The  provision  in  the  national  bank  act,  making  stockholders 
of  a  national  bank  individually  responsible,  equally  and  ratably, 
and  not  one  for  another,  for  all  contracts,  debts,  and  engage- 
ments of  the  bank  to  the  extent  of  the  amount  of  their  stock, 
in  addition  to  the  amount  invested  therein,  imposes  a  con- 
tractual liability.®"^ 

t  810.    Whether  the  individual  liability  of  stockholders  is  that 
of  sureties  or  guarantors. 

It  has  often  been  said  that  the  individual  contractual  lia- 

Mich.  1,  77  Am.  St.  Rep.  565;  West-  Chicago,  64  III.  539;  Steele  v. 
em  Nat.  Bank  of  New  York  v.  Dunne,  65  111.  298;  Corwith  v.  Cul- 
Lawrence,  117  Mich.  669;  Cole-  ver,  69  111.  502;  Plash  v.  Conn,  16 
man  v.  White,  14  Wis.  700,  80  Am.  Fla.  428,  26  Am.  Rep.  721,  109  U. 
Dee.  797;  Hencke  v.  Twomey,  58  S.  371,  2  Keener's  Cas.  1788,  2 
Minn.  550;  Young  v.  Rosenbaum,  Smith's  Cas.  909;  Wiles  v.  Suy- 
39  Cal.  646;  Queenan  v.  Palmer,  dam,  64  N.  Y.  173;  Cochran  v. 
117  111.  619;  Bell  v.  Farwell,  176  Wiechers,  119  N.  Y.  399,  2  Keen- 
Ill.  489,  68  Am.  St.  Rep.  194.  er's  Cas.  1788,  2  Smith's  Cas.  901; 

802  Supra,  this  section;  Diversey  Cuykendall  v.  Miles,  10  Fed.  342. 
V.  Smithy  103  111.  378,  42  Am.  Rep.  so*  Diversey  v.  Smith,  103  111. 
14,  2  Smith's  Cas.  904.  378,  42  Am.  Rep.  14,  2  Smith's  Cas. 

803  Diversey    v.   Smith,   103    111.  904. 

378,  42  Am.  Rep.  14,  2  Smith's  Cas.  805  Richmond  v.  Irons,  121  U.  S. 
904;  Culver  v.  Third  Nat.  Bank  of   27. 
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bility  of  stockholdera  for  corporate  debts,  imposed  by  a  char- 
ter, statutory,  or  constitutional  provision,  is  that  of  sureties 
or  guarantors.*"®     And  on  this  theory  it  has  been  held,  under 
some  of  the  statutes,  that  a  stockholder  is  discharged  from  lia- 
bility to  a  creditor  by  the  latter's  extending  the  time  for  pay- 
ment by  the  corporation,  and  accepting  its  note,-*"''  that  a  pro- 
vision in  the  insolvency  law  that  the  release  of  any  insolvent 
debtor  under  the  act  "shall  not  operate  to  discharge  any  other 
party  liable  as  surety,  guarantor,  or  otherwise  for  the  same 
debt,"  applies  to  stockholders  who  are  by  statute  or  by  the  con- 
stitution made  liable  for  debts  of  the  corporation;®"*  that  a 
judgment  recovered  against  a  corporation  is  not  even  prima 
facie  evidence  of  indebtedness  in  an  action  against  stockholders 
to  enforce  their  individual  liability  ;*""  and  that  a  creditor  can- 
not maintain  an  action  against  a  stockholder  without  notice  of 
the  corporation's  neglect  to  pay  the  debt.*'" 

In  other  cases  it  has  been  expressly  and  emphatically  de- 
nied that  the  liability  of  stockholders  is  that  of  sureties  or 
guarantors,  and  this  is  the  proper  view.*''     It  is  true  that  a 

80S  Moss  V.  McCuUough,  5  Hill  N.  Y.  597;  Jagger  Iron.  Co.  v. 
(N.  Y.)  131;  Grew  v.  Breed,  10  Walker,  76  N.  Y.  521;  Craig's  Ap- 
Metc.  (Mass.)  569;  Willis  v.  Ma-  peal,  92  Pa.  St.  396;  Aultman's  Ap- 
bon,  48  Minn.  140,  31  Am.  St.  Rep.  peal,  98  Pa.  St.  505  (in  effect  over- 
626;  Hanson  v.  Donkersley,  37  ruling  Patterson  v.  Wyomissing 
Mich.  184;  Peck  v.  Miller,  39  Mich.  Mfg.  Co.,  40  Pa.  St.  117,  on  this 
594;  Milroy  v.  Spurr  Mountain  point);  Mokelumne  Hill  Canal  & 
Iron-MTining  Co.,  43  Mich.  231;  In  Mining  Co.  v.  Woodbury,  14  Cal. 
re  Warren's  Estate,  52  Mich.  557;  265;  Davidson  v.  Rankin,  34  Cal. 
Patterson  v.  Wyomissing  Mfg.  Co.,  503;  Prince  v.  Lynch,  38  Cal.  528, 
40  Pa.  St.  117;  Hicks  v.  Burns,  38  99  Am.  Dec.  427;  Young  v.  Rosen- 
N.  H.  141.  baum,  39  Cal.  646;  Sonoma  Valley 

807  Hanson     v.     Donkersley,    37   Bank  v.  Hill,  59  Cal.  107;  Hyman 
Mich.  184.  V.   Coleman,   82  Cal.   650,  16  Am. 

808  Willis  V.  Mabon,  48  Minn.  140,    St.  Rep.  178;  McGowan  v.  McDon- 
31  Am.  St.  Rep.  626.  aid.  111  Cal.  57,  52  Am.  St.  Rep. 

800  Moss   V.    McCullough,   5   Hill  149;  Fuller  v.  Ledden,  87  111.  310; 
(N.  Y.)  131.  Thompson  v.  Meisser,  108  111.  359; 
810  Hicks  V.  Burns,  38  N.  H.  141.  Schalucky  v.  Field,  124  111.  617,  7 
siiHarger  v.  McCullough,  2  De-  Am.  St.  Rep.  339;  Perkins  v.  Sand- 
nio    (N.    Y.)    119,    2    Smith's    Cas.  ers,  56  Miss.  733;  Foster  v.  How, 
893    (in  effect  overruling  Moss  v.  120  Mich.  1,  77  Am.  St.  Rep.  565; 
McCullough,  5  Hill,  131);  Corning  Jackson  v.  Meek,  87  Tenn.  69,  10 
V.  McCullough,  1  N.  Y.  47,  49  Am.  Am.   St.  Rep.  620;   Hatch  v.  Bur- 
Dec.  287;  Moss  v.  Averill,  10  N.  Y.  roughs,   1   Woods,   439,   Fed.   Cas. 
449;  Parrott  V.  Colly,  6  Hun,  57,  71  No.  6,203;  Marine  &  River  Phos- 
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statute  may  expressly  make  stockholders  liable  as  sureties  or 
guarantors,  or  may  impose  an  analogous  liability,  but  the  lia- 
bility is  sui  generis ^^^  and  not  in  any  proper  sense  that  of  a 
surety  or  guarantor.  It  does  not,  like  the  contract  of  surety- 
ship or  guaranty,  depend  upon  the  consent  of  the  stockholders, 
except  in  so  far  as  their  consent  to  assume  liability  is  im- 
pliedly given  in  becoming  stockholders.  The  liability  is  im- 
posed by  the  statute  or  constitution,  as  the  case  may  be,  and  is 
incurred  by  stockholders,  as  such,  and  because  they  are  stock- 
holders ;  and  the  liability,  although  assumed  by  the  stockhold- 
ers by  reason  of  their  consent  impliedly  given  in  becoming 
stockholders,  and  therefore  contractual  in  its  nature,^^*  is  nev- 
ertheless just  what  the  constitution  or  statute  makes  it.  Gen- 
erally, the  liability  imposed  is  an  original  liability,  both  the 
corporation  and  the  stockholders  becoming  liable  as  principal 
debtors.*^* 

Under  a  statute  making  the  stockholders  of  a  corporation 
"personally  liable,  jointly  and  severally,  for  the  payment  of  all 
debts  or  demands  contracted  by  the  said  corporation,"  they  are 
liable,  not  as  guarantors  or  sureties,  but  as  principal  debtors, 
although  the  statute  may  require  the  recovery  of  a  judgment 
against  the  corporation,  and  the  return  of  an  execution  un- 
satisfied, as  a  condition  precedent,  to  enforcing  their  liability.*^' 
Under  a  provision  that  each  stockholder  of  a  corporation  "shall 
be  individually  and  personally  liable  for  such  proportion  of  all 
its  debts  and  liabilities  as  the  amount  of  its  capital  stock  owned 
by  him  bears  to  the  whole  of  the  capital  stock,"  stockholders  are 
liable  as  principal  debtors.  Each  stockholder  is  "primarily 
liable  in  the  same  sense  as  the  corporation  is  primarily  lia- 
]j]g_»8i6     ^  statute  declaring  that,   "when   default  shall   be 

phate  Min.  &  Mfg.  Co.  v.  Bradley,       si4  gee   the   cases   in  note   811, 

105  U.  S.  175;  Brown  V.  Merrill,  107    supra. 

Cal.    446,    48    Am.    St.    Rep.    145;        .„  „  ht  r,  „       v,    „  t, 

Schrader    y.    Helnzelman,    51    111       .'",5.^%^^  ^Vi  ^''^T"?^.'  ^r?^" 
^pp  31  mo    (N.   Y.)    119,   2   Smith's   Cas. 

812  Willis  v.Mabon,  48  Minn.  140,    8?3    and   other  New   York   cases 
31  Am.  St.  Rep.  626;   In  re  War-   *='ted  in  note  811,  supra. 

ren's  Estate,  52  Mich.  557.  sie  Prince  v.  Lynch,  38  Cal.  528, 

813  Ante,  §  809.  99  Am.  Dec.  427,  and  other  Call- 
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made  in  the  payment  of  any  debt  or  liability  contracted"  by 
a  corporation,  "tbe  stockholders  shall  be  held  individually  re- 
sponsible for  an  amount  equal  to  the  amount  of  stock  held  by 
them  respectively,"  imposes  a  primary  liability  upon  stock- 
holders as  principal  debtors.*^'' 

When  the  stockholders  are  liable  as  principal  debtors,  they 
are  not  discharged  from  liability  for  a  corporate  debt  because 
of  the  fact  that  the  creditor  has  extended  the  time  of  payment 
by  agreement  with  the  corporation.^^* 

§  811.    Whether  the  individual  liability  of  stockholders  is  that  of 
partners. 

It  has  repeatedly  been  held  that  the  effect  of  a  statutory  or 
constitutional  provision  that  the  stockholders  of  a  corporation 
shall  be  personally  liable  jointly  and  severally  for  all  debts  or 
demands  contracted  by  the  corporation,  or  for  a  particular 
class  of  debts,  or  that  they  shall  be  so  liable  in  proportion  to 
their  stock,  or  to  the  extent  or  amount  of  their  stock,  is  to 
make  them  liable  as  partners  or  members  of  an  unincorporated 
association  to  the  extent  prescribed, — in  other  words,  that  such 
a  provision  merely  does  away  with  the  common-law  exemption 
of  the  stockholders  from  individual  liability,  to  the  extent  pre- 
scribed, and  leaves  them  liable  as  if  they  were  unincorpora- 
ted.^i®     In  a  New  York  case,  under  a  statute  making  stock- 

fornia    cases    cited    in   note    811,  25  N.  Y.  214;   Wiles  v.  Suydam, 

snnra  64  N.  Y'.  173;  Thompson  v.  Nicolai, 

?i7^Schalucky   v.   Field,    124   111.  21  Misc.  Rep.  (N-  Y.)  700;  South- 

617  7  Am.  St.  Rep.  399,  and  other  mayd  v.  Russ,  3  Conn    52,  Uem 

nLis   cases   citid   in   note   811,  -^:^^l^,-r^- 

893;  Tultman's  Appeal,  98  Pa.  St.  Meisser  108  111.  359;  SchahacUy  v. 

505      Grew    v.    Breed,    10    Mete.  Field,  124  III.  617    7  Am.  St   Kep. 

rMaas  1   569  399;     Gauch    v.    Harrison,  12    II. 

810  Hlrger  v.  McCuUough,  2  De-  App.  457;  Erickson  v.  Nesmith,  46 

nio    (N.    Y.)    119,   2    Smith's   Cas.  N.  H.  371;  Perkins  v.  Sanders,  56 

893;    Moss  v.    Oakley,   2  Hill    (N.  Miss.   733;    Coleman  v.  Wh  te    14 

Y.)  265;  Bailey  v.  Bancker,  3  Hill  Wis.  700,  80  Am.  Dec    797     Mer 

(N.  Y.)  188,  38  Am.  Dec.  625;  Allen  chants'  Bank  v.  Chandler   19  Wis- 

V.   Sewall,  2   Wend.    (N.  Y.)    327;  434;     New    England    Commercial 

Corning  v.  McCulIough,  1  N.  Y.  47,  Bank  v.  Newport  Steam  Factory, 

49  Am.  Dec.  287;  Story  v.  Furman,  6  R.  I.  154,  75  Am.  Dec.  688,  Plant- 
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holders  personally  liable,  jointly  and  severally,  for  the  payment 
of  all  debts  or  demands  contracted  by  the  corporation,  Judge 
Bronson  said :  "I  think  the  stockholders  in  their  individual,  as 
well  as  their  corporate  capacity,  are  principal  debtors.  Al- 
though they  have  been  incorporated  with  many  of  the  privileges 
usually  granted  to  men  associated  in  that  form,  yet  the  privi- 
lege of  exemption  from  personal  liability  for  the  debts  of  th& 
company  has  been  denied  to  them,  and  their  personal  liability 
has  been  expressly  declared.  They  are  thus  placed,  in  rela- 
tion to  the  creditors  of  the  company,  upon  the  same  footing  aa 
though  they  were  an  unincorporated  association,  or  partner- 
ship."«2<' 

Of  course,  when  it  is  said  that  the  stockholders  are  liable 
as  partners,  it  is  not  meant  that  they  are  partners  for  all  pur- 
poses, but  only  with  respect  to  their  liability,  and  even  with 
respect  to  their  liability  only  to  the  extent  prescribed  by  the 
statute. 

When  the  stockholders  are  thus  liable  substantially  as  part- 
ners, one  stockholder,  who  is  also  a  creditor  of  the  corporation,, 
cannot  maintain  an  action  at  law  against  the  other  stockholders^ 
for  one  partner  cannot  sue  the  other  partners  for  a  debt  due 
from  all.^^^ 

§  812.    Whether  the  individual  liability  of  stockholders  is  joint, 
or  several,  or  joint  and  several. 

The  statutes  often  provide  in  express  terms  that  stockhold- 
ers shall  be  "jointly,"  or  "severally,"  or  "jointly  and  severally" 
liable  for  corporate  debts,  but  this  is  not  always  the  case. 
Sometimes  it  is  merely  provided  that  they  shall  be  liable  to  a 
certain  extent,  or  without  any  limit,  and  in  such  a  case  the 
question  whether  they  are  jointly  or  severally  liable,  or  jointly 
and  severally  liable,  must  be  determined  by  a  construction  of 
the  statute. 

ers'  Bank  of  Fairfield  v.  Bivings-  nlo    (N.   Y.)    119,   2   Smith's   Cas. 

vllle  Cotton  Mfg.  Co.,  10  Rich.  Law  893. 
(S.  C.)  95. 

820  Harger  v.  McCuUough,  2  De-  sai  See  post,  §  820. 
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Under  a  statutory  or  constitutional  provision  that  stockhold- 
ers shall  be  liable  for  corporate  debts  to  the  amount  of  their 
stock  subscribed  and  unpaid,  their  liability,  like  the  liability 
to  the  corporation  on  subscriptions  for  stock,  is  several.*^*  If 
it  is  provided  that  stockholders  shall  be  liable,  without  any 
limit,  for  all  corporate  debts,  their  liability  is  joint.*** 

The  liability  of  stockholders  is  Several,  however,  in  the  ab- 
sence of  anything  to  show  a  contrary  intention  on  the  part  of 
the  legislature,  where  they  are  made  liable  to  the  extent  or 
amount  of  their  stock,  or  in  proportion  to  their  stock,  etc.®** 
The  liability  is  several  under  a  provision  declaring  that  "each" 
stockholder  shall  be  liable  for  corporate  debts  to  a  certain 
amount;**'  and  under  a  provision  that  stockholders  shall  be 
"severally  and  individually"  liable.***  The  national  bank  act 
imposes  a  several  liability  in  providing  that  stockholders  "shall 
be  held  individually  responsible,  equally  and  ratably,  and  not 
one  for  another."**^ 

A  statute  sometimes  expressly  provides  that  stockholders 
shall  be  "jointly  and  severally"  liable  for  corporate  debts,  thus 
making  them  liable,  not  jointly  only,  nor  severally  only,  but 
either  jointly  or  severally.***     But  where  a  statute  declaring 

822  Hodges  V.  Silver  Hill  Mining  sas  Wright  v.  McCormack,  17 
Co.,  9  Or.  200.  Ohio   St.   86;   Uinsted  v.  Buskirk, 

823Shafer  v.  Moriarty,  46  Ind.  9;  17  Ohio  St.  113;  Brown  v.  Hltch- 
Deming  v.  Bull,  10  Conn.  409.  cock,  36  Ohio  St.  667;  McCarthy  v. 

824  Terry  v.  Little,  101  U.  S.  216,  Lavasche,  89  111.  270,  31  Am.  Rep. 
2  Keener's  Cas.  1836;  Shafer  v.  83;  Vick  v.  Lane,  56  Miss.  681. 
Moriarty,  46  Ind.  9;  Bank  of  Pough-  826  Flash  v.  Conn,  109  U.  S.  371, 
keepsie  v.  Ibbotson,  24  Wend.  (N.  2  Keener's  Cas.  1783,  2  Smith's 
Y)  473 ;  Paine  v.  Stewart,  33  Conn.  Cas.  909 ;  Week  v.  Love,  50  N.  Y. 
517;  Perry  v.  Turner,  55  Mo.  418;  568;  Mathez  v.  Neidig,  72  N.  Y. 
Ohio  Life  Ins.  &  Trust  Co.  v.  Mer-  100;  Pfohl  v.  Simpson,  74  N.  Y. 
chants'  Ins.  &  Trust  Co.,  11  Humph.  137;  Culver  v.  Third  Nat.  Bank  of 
(Tenn.)  1,  53  Am.  Dec.  742;  Bright-  Chicago,  64  111.  528;  Wincock  v. 
■well  V.  Mallory,  10  Yerg.  (Tenn.)  Turpin,  96  111.  135;  Norris  v.  John- 
198;  Pettibone  v.  McGraw,  6  Mich,  son,  34  Md.  485;  Norris  v.  Wren- 
441;  New  York  Life  Ins.  Co.  v.  schall,  34  Md.  492. 
Beard,  80  Fed.  66  (Kansas  stat-  s27  Kennedy  v.  Gibson,  8  Wall, 
ute);  Lane  v.  Harris,  16  Ga.  217;  (U.  S.)  498;  United  States  v. 
Adkins  v.  Thornton,  19  Ga.  325;  Knox,  102  TJ.  S.  422;  Bailey  v. 
Crease  v.  Babcock,  10  Mete.  Sawyer,  4  Dill.  463,  Fed.  Cas.  No. 
(Mass.)   525;    Hancock  Nat.  Bank    744. 

V.  Ellis,  172  Mass.  39,  70  Am.  St.       828  Hall  v.  Klinck,  25  S.  C.  348, 
Rep.  232.  60  Am.  Rep.  505;  Grund  v.  Tucker, 
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Stockholders  jointly  and  severally  liable  further  provided  that 

such  sums  as  might  be  decreed  to  be  paid  by  stockholders  in 

a  suit  in  equity  should  be  assessed  upon  them  in  proportion  to 

the  amount  of  stock  held  by  them  respectively,  and  that  no 

stockholder  should  be  required  to  pay  a  larger  sum  than  the 

amount  of  stock  held  by  him  at  its  par  value,  it  was  held  that 

each  stockholder  was  only  liable  severally  for  his  proportion  of 

the  corporate  debts.*^® 

When  stockholders  are  made  severally  liable,  each  must  be 

sued  severally  at  law.®^"     If  several  of  them  are  joined  in  a 

suit  in  equity,  a  judgment  in  solido  cannot  be  entered  against 
them.«" 

When  the  liability  of  stockholders  is  several,  and  is  limited, 
the  liability  of  one  stockholder  cannot  be  increased  because 
other  stockholders  are  beyond  the  jurisdiction  of  the  court,  so 
that  they  cannot  be  reached  by  process,  or  because  they  are  in- 
solvent.®^^ 

§  813.    Whether  the  individual  liability  of  stockholders  survives 
their  death. 

Whether 'the  individual  liability  of  stockholders  for  corpo- 
rate debts  imposed  by  a  charter,  statutory,  or  constitutional 
provision  survives  their  death,  so  that  it  may  be  enforced 
against  their  personal  representatives,  depends  upon  whether 
the  liability  is  contractual  or  penal  in  its  nature,  as  explained 
in  a  former  section.**'  If  the  liability  is  penal,  as  in  the  case 
of  a  liability  imposed  for  failure  to  file  an  annual  statement 
of  the  amount  paid  in  as  capital  stock,  and  of  assets  and  lia- 
bilities, it  does  not  survive,  for  a  cause  of  action  for  a  penalty 

5  Kan.  70;  Hicks  v.  Bums,  38  N.  (Mass.)  525;  Vick  v.  Lane,  56  Miss. 

H.  141.  681. 

829  Burnap  v.  Haskins  Steam-En-  832  Crease  v.  Babcock,  10  Mete, 
gine  Co.,  127  Mass.  586.  (Mass.)  525;  Adkins  v.  Thornton, 

830  Perry  v.  Turner,  55  Mo.  418.  19  Ga.  325. 

831  Crease  v.  Babcock,  10  Mete.  833  Ante,  §  809. 
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■does  not  survive.***     It  is  otherwise,  however,  if  the  liaHlrtf 
is  not  penal,  but  contractual,  in  its  nature.*'^     - 

Of  course,  if  a  statute  imposing  individual  liability  upon 
stockholders  prescribes  a  special  and  exclusive  remedy  for  en- 
forcing the  same,  and  the  remedy  is  such  that  it  cannot  be  en- 
forced against  the  estate  of  a  deceased  stockholder,  the  liabil- 
ity does  not  survive.®*' 

*  814.  Primary  or  secondary  liability— Necessity  to  exhaust  rem- 
edies against  the  corporation — ^Demand  upon  or  action 
against  corporation. 

(a)  Primary  liability.— When  a  statutory  or  constitutional 
provision  declares  that  stockholders  of  a  corporation  shall  be 
personally  and  individually  liable  for  its  debts,  and  does  not 
-expressly  or  by  necessary  implication  require  that  creditors 
shall  proceed  against  the  corporation  and  exhaust  their  rem- 
edies against  it  before  proceeding  against  the  stockholders,  the 
liability  of  the  stockholders  to  creditors  is  primary,  and  not 
secondary,  and  creditors  may  sue  and  collect  from  them  to  the 
■extent  of  their  liability,  without  first  exhausting  their  rem- 
•edies  against  the  corporation  by  recovering  a  judgment  against 
it,  and  issuing  an  execution  thereon,  or  otherwise.^*^     It  has 

ss^Diversey   v.    Smith,    103    111.  Weed,  44  Conn.  569;  Grew  v.  Breed, 

378,  42  Am.  Rep.  14,  2  Smith's  Cas.  10  Mete.  (Mass.)   569;   In  re  War- 

:904;     Mitchell    v.    Hotchkiss,     48  ren's  Estate,  52  Mich.  557;  Nolan 

Conn.  9,  40  Am.  Rep.  146;   Moies  v.   Hazen,    44   Minn.    478;    Barton 

V.  Sprague,  9  R.  I.  541.  Nat.  Bank  v.  Atkins,  72  Vt.  33. 

835  Richmond  v.  Irons,  121  XJ.  S.       sae  See  Child  v.  Coffin,  17  Mass. 

27;    Irons   v.   Manufacturers'  Nat.  64;    Ripley  v.   Sampson,   10  Pick. 

3ank,    21    Fed.    197;    Mechanics'  (Mass.)   371;   Dane  v.  Dane  Mfg. 

Savings  Bank  v.  Fidelity  Insurance,  Co.,  14  Gray  (Mass.)  488 ;  Bacon  v. 

Trust  &  Safe-Deposit  Co.,  87  Fed.  Pomeroy,    104    Mass.    577;     Cum- 

113  (under  Kansas  statute);  Coch-  mings  v.  Wright,  11  Mo.  App.  348; 

ran  v.  Wiechers,  119  N.  Y.  399,  2  Donnelly  v.  Hodgson,  13  Mo.  App. 

Keener's  Cas.  1788,  2  Smith's  Cas.  15. 

■901;   Chase  v.  Lord,  77  N.  Y.  1;       Compare  In  re  Warren's  Estate, 

Bailey  v.  Hollister,  26  N.  Y.  112;  52  Mich.  557. 

X)iven  v.  Duncan,  41  Barb.  (N.  Y.)        sst  Knowles   v.   Sandercock,   107 

520;  Manville  v.  Edgar,  8  Mo.  App.  Cal.  629;  Morrow  v.  Superior  Court 

324;  Marks  v.  Hardy,  86  Mo.  232;  of  City  &  County  of  San  Francisco, 

New  England  Commercial  Bank  v.  64  Cal.  383 ;   Davidson  v.  Rankin, 

T^ewport    Steam   Factory,   6   R.   I.  34  Cal.   503;   Prince  v.  Lynch,  38 

154,    75   Am.    Dec.    688;    Davis   v.  Cal.  528,  99  Am.  Dec.  427;  Young 
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•been  so  held,  for  example,  under  a  provision  that  each  stock- 
holder of  a  corporation  "shall  be  individually  and  personally 
liable  for  such  proportion  of  all  its  debts  and  liabilities  as  the 
amount  of  its  capital  stock  owned  by  him  bears  to  the  whole  of 
the  capital  stock  ;"*^^  and  under  a  provision  that,  "when  de- 
fault shall  be  made  in  the  payment  of  any  debt  or  liability 
■contracted"  by  a  corporation,  "the  stockholders  shall  be  held 
individually  responsible  for  an  amount  equal  to  the  amount  of 
stock  held  by  them  respectively."*^* 

Under  such  statutes,  it  has  been  further  held  that  the  fact 
that  a  creditor  has  in  his  hands,  and  undisposed  of,  property 
of  the  corporation  pledged  as  security  for  his  claim,  does  not 
prevent  him  from  suing  a  stockholder;®*"  that  a  creditor  may 
■enforce  the  liability  of  stockholders  on  a  note  of  the  corpora- 
tion without  first  exhausting  his  remedy  against  sureties  on 
the  note  ;**^  and  that  a  stockholder  cannot  defend  an  action  by 
a  creditor  on  a  corporate  debt  by  showing  that  the  corporation 

T.  Rosenbaum,  39  Cal.  646;  Fay-  Dawson  v.  Sholley,  4  Kan.  App. 
jnonville  v.  McCoIlough,  59  Cal.  367.  Compare  the  cases  in  some 
285;  McGowan  v.  McDonald,  111- of  the  above  states  cited  in  note 
Cal.  57,  52  Am.  St.  Rep.  149;   Cul-    843,  infra. 

ver  V.  Third  Nat.  Bank  of  Chicago,  A  statute,  by  providing  that 
64  111.  528;  Queenan  v.  Palmer,  stockholders  may  be  joined  as  de- 
117  111.  619;  Schalucky  v.  Field,  fendants  in  an  action  against  the 
124  111.  617,  7  Am.  St.  Rep.  399;  corporation,  does  not  impliedly 
Marshall  v.  Harris,  55  Iowa,  182;  prohibit  separate  and  concurrent 
First  Nat.  Bank  of  Garretsville  v.  actions  against  the  company  and 
■Greene,  64  Iowa,  445;  Gibbs  v.  the  stockholders.  Walton  v.  Coe, 
Davis,  27  Fla.  531;  Gebhard  v.  110  N.  Y.  109. 
Eastman,  7  Minn.  56;  Planters'  sss  Morrow  v.  Superior  Court  of 
Bank  of  Fairfield  v.  Bivingsville  City  &  County  of  San  Francisco, 
Cotton  Mfg.  Co.,  10  Rich.  Law  (S.  64  Cal.  383;  Knowles  v.  Sander- 
C.)  95;  Bird  v.  Calvert,  22  S.  C.  cock,  107  Cal.  629;  Davidson  v. 
592 ;  Parker  v.  Carolina  Saving^  Rankin,  34  Cal.  503 ;  and  other  Cal- 
Bank,  53  S.  C.  583,  69  Am.  St.  Rep.  ifornia  cases  in  note  837,  supra. 
888;  Perkins  v.  Church,  31  Barb.  839  Schalucky  v.  Field,  124  111. 
(N.  Y.)  84;  McMahon  t.  Macy,  51  617,  7  Am.  St.  Rep.  399;  Culver  v. 
N.  Y.  155;  Walton  v.  Coe,  110  N.  Third  Nat.  Bank' of  Chicago,  64  111. 
T.  109;  National  Park  Bank  v.  528;  and  other  Illinois  cases  cited 
Remsen,  23  Jones  &  S.  (N.  Y.)  144;  in  note  837,  supra. 
Richards  v.  Beach,  5  N.  Y.  Supp.  84o  Sonoma  Valley  Bank  v.  Hill, 
574,  reversing  19  Abb.  N.  C.  84;  59  Cal.  107.  See,  however,  Albritz- 
■Cleveland  v.  Marine  Bank  of  Mil-  tigui  v.  Guadalupe  y  Caloo  Mining 
-waukee,  17  Wis.  545;  Merchants'  Co.,  92  Tenn.  598. 
Bank  v.  Chandler,  19  Wis.  434;  84i  Connecticut  River  Savings 
Sleeper  v.  Goodwin,  67  Wis.  577;    Bank  v.  Fiske,  60  N.  H.  363. 
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has  given  the  creditor  a  mortgage  to  secure  the  debt,  and  that 
he  has  made  no  effort  to  foreclose  the  same.**^ 

(b)  Secondary  liability.— Statutes  thus  imposing  upon  stock- 
holders a  primary  liability  for  corporate  debts,  which  may  be 
enforced  by  creditors  without  exhausting  their  remedies  against 
the  corporation,  are  the  exception.  G-enerally,  either  by  ex- 
pressly so  providing,  or  by  clear  implication,  the  statutes  im- 
pose a  secondary  liability, — a  liability  to  be  resorted  to  only  in 
case  the  assets  of  the  corporation  shall  be  insufficient  to  satisfy 
its  debts, — and,  in  such  a  case,  creditors  cannot  sue  stockhold- 
ers to  enforce  their  liability  until  they  have  exhausted  their 
legal  remedy  against  the  corporation  by  recovery  of  a  judg- 
ment against  it,  and  return  of  an  execution  wholly  or  partly 
unsatisfied,  or  unless  they  show  that  this  was  impossible,  or 
would  have  been  useless.®** 

842Knowles  v.   Sandercock,   107  Hilt,  36  Me.  22;  Whitney  v.  Ham- 

Cal.  629.  mond,    44    Me.    305;    Hathorn    v. 

813 United     States:       Flash     v.  Calef,  53  Me.  471. 

Conn,   109   U.    S.   371,   2   Keener's  Massachusetts:     Cambridge Wa- 

Cas.    1783,    2    Smith's    Cas.    909;  ter  Works  v.  Somerville  Dyeing  & 

.  Fourth  Nat.  Bank  of  New  York  v.  Bleaching    Co.,    4    Allen    (Mass.) 
Francklyn,  120  U.  S.  747,  2  Keen-'  239;     Peele    v.  Phillips,    8    Allen 

er's  Cas.  1838;  Haskins  v.  Harding,  (Mass.)  86;  Brown  v.  Eastern  Slate 

2    Dill.    99,    Fed.    Cas.    No.    6,196;  Co.,  134  Mass.  590;  E.  Remington 

Toncey  v.  Bowen,  1  Biss.  81,  Fed.  &   Sons  v.   Samana  Bay  Co.,  140 

Cas.  No.  14,107.  Mass.  494. 

Georgia:     Thornton  v.  Lane,  11  Michigan:     Hanson  v.  Donkers- 

Ga.  459;  Lane  v.  Harris,  16  Ga.  217.  ley,  37  Mich.  184;  Milroy  v.  Spurr 

Illinois:      Cutright   v.    Stanford,  Mountain     Iron     Mining    Co.,    43 

81  111.  240;  Harper  v.  Union  Mfg.  Mich.    231;    Ripley    v.    Evans,    87 

Co.,    100   111.   225;    Turner  v.   Ala-  Mich.   217;    Macomber  v.  Wright, 

bama     Mining     &    Manufacturing  108  Mich.  109. 

Co.,  25  111.  App.  144.    Compare  the  Nebraska:        Globe     Publishing 

Illinois  cases  in  note  837,  supra.  Co.  v.   State  Bank,  41  Neb.  175; 

Indiana:     Todhunter  v.  Randall,  Commercial  Nat.  Bank  of  Omaha 

29     Ind.    275;     Marion    Township  v.    Gibson,    37   Neb.    750;    Ball   v. 

Union  Draining  Co.  v.  Norris,  37  Wicks,  45  Neb.  367. 

Ind.  424;  Shafer  V.  Moriarty,  46Ind.  New  York:     Freeland  v.  McCul- 

9;  Swing  v.  Stultz,  9  Ind.  App.  1.  lough,  1  Denio,  414,  43  Am.  Dec. 

Kansas:      Valley   Bank   &    Sav-  685;  Harger  v.  McCullough,  2  De- 

ings  Inst.  v.  Ladies'  Congregation-  nio,  119,  2  Smith's  Cas.  893;  Handy 

al  Sewing  Soc,  28  Kan.  423;  Carey  v.  Draper,  89  N.  Y.  334,  2  Keener's 

Lumber  Co.  v.  Neal,  3  Kan.  App.  Cas.  1801,  reversing  23  Hun,  256; 

399.  Rocky    Mountain    Nat.    Bank    v. 

Maine:     Drinkwater  v.  Portland  Bliss,  89  N,  Y.  338,  2  Keener's  Cas. 

Marine  Ry.  Co.,  18  Me.  35;    Stan-  1800;    Kincaid  v.  Dwindle,   59  N. 

ley  V.  Stanley,  26  Me.  191;  Grose  v.  Y.  548,  2  Keener's  Cas.  1806;  Shell- 
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There  can  be  no  recovery  against  stockholders  by  creditors 
who  have  in  their  possession,  in  trust  for  themselves  and  other 
creditors,  assets  of  the  company  which  are  more  than  sufficient 
to  pay  all  corporate  debts,  and  which  they  have  a  right  to  sub- 
ject to  the  payment  of  their  claims.*** 

Ordinarily,  nothing  further  is  required  with  respect  to  ex- 
hausting remedies  against  the  corporation,  unless  by  express 
provision,  than  to  show  that  a  judgment  has  been  recovered 
against  it,  and  an  execution  thereon  returned  unsatisfied,®*^ 
and,  as  we  shall  presently  see,  even  this  is  not  necessary  if  it 
is  shown  that  it  was  impossible,  or  would  have  been  useless.®*^ 

Generally,  when  a  statute  makes  stockholders  of  a  corpora- 
tion individually  liable  for  its  debts  on  the  return  of  an  execu- 
tion against  the  corporation  unsatisfied,  or  on  the  insolvency 
of  the  corporation,  the  return  of  an  execution  unsatisfied  is 
conclusive  against  the  stockholders,  as  showing  that  the  cor- 
poration has  no  property  subject  to  execution.**^  But  both 
the  judgment  and  the  return  of  execution  must  be  valid  and  in 

ington  V.  Howland,  53  N.  Y.  371,  Mean's    Appeal,    85    Pa.    St.    75; 

2  Keener's  Cas.  1803;  Lindsley  v.  Craig's  Appeal,  92  Pa.  St.  396. 

Simonds,   2  Abb.  Pr.    (N.   S.)    69;  Rhode    Island:       New    England 

Richards  v.  Coe,  19  Abb.  N.  C.  79;  Commercial     Bank     v.     Newport 

Hill  V.  Spencer,  2  Jones  &  S.  304;  Steam  Factory,  6  R.  I.  154,  75  Am. 

Dean  v.  Mace,  19  Hun,  391;   Ber-  Dec.  688. 

wind- White     Coal-Mining     Co.    v.  Vermont:     Dauchy  v.  Brown,  24 

Ewart,   90   Hun,    60;    Birmingham  Vt.   197. 

Nat.  Bank  v.  Keck,  55  How.  Pr.  As  to  the  rule  with  respect  to 

222;  Young  v.  Brice,  19  Abb.  N.  C.  the  recovery  of  judgment  and  is- 

79,  note.    Compare  the  New  York  sue  of  execution  before  proceed- 

cases  in  note  837,  supra.  ing  against  stockholders  in  other 

Ohio:      Wright   V.    McCormack,  ^*!*f ^; ,S?f  P°®*'  §  ^^^-    ^  , 

17  Ohio  St.  86;   Brown  v.  Hitch-  ^ '"  ^i^J^^^^'^ui    v     Guadalupe    y 

cock,  36  Ohio  St.  667;  Hawkins  v.  ^^„l°°  "^3^"^!  ^°-  l^  ^enn.  598. 

Iron  Valley  Furnace  Co.,  40  Ohio  ^,f '  Todhunter  v^  Randall,  29  Ind. 

St.  507;  Bronson  v.  Schneider,  49  275;      Marion     Township     Union 

Ohio  St.  438,  2  Keener's  Cas.  1815;  framing  Co.  v.  Norris  37  Ind.  424; 

Barrick  v.  Gifford,  47  Ohio  St.  180,  ^°™™®""'='4  A^*V^^i?  °*  °'°^^^^ 

21  Am.   St.  Rep.  798,  2  Keener's  ^•„?„'^^°°'.  \^  Neb'  750. 

Cas.    1817;    Younglove    v.    Kelly  !f,  l^^''^'"^' *^^  ^^'^t'""-   ,,.  , 

Island  Lime  Co.,  49  Ohio  St.  663.       „,r^V^T    ^-    ^oT°^/    ^^^^if' 

217;    Stanley   v.   Stanley,    26   Me. 

Oregon:  Ladd  v.  Cartwnght,  7  191 ;  chaffin  v.  Cummings,  37  Me. 
Or.  329.  76;  Whitney  v.  Hammond,  44  Me. 

Pennsylvania:  Patterson  v.  Wy-  305;  Hathorn  v.  Calef,  53  Me.  471. 
omissing  Mfg.  Co.,  40  Pa.  St.  117;    But  see  Lane  v.  Harris,  16  Ga.  217. 
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substantial  compliance  with  any  special  provisions  of  the  statute 
as  to  form,  etc.***  A  judgment  by  default  and  the  return  of 
an  execution  thereon  unsatisfied  is  sufficient.**^  And  the  same 
is  true  of  a  judgment  in  a  justice's  court,  and  a  return  of  an 
execution  thereon.*^" 

The  execution  must  not  only  be  levied  upon  the  property  of 
the  corporation,  if  any  be  found,  but  the  property  must  be 
sold,  and  it  is  immaterial  that  the  sale  will  not  satisfy  the  judg- 
ment.*^^  Issue  of  an  execution  in  one  county,  and  its  return 
unsatisfied,  is  sufficient,  although  the  corporation  may  be  doing 
business  in  two  or  more  counties.*^^  When  a  statute  requires 
execution  on  a  judgment  against  the  corporation  to  be  issued 
to  the  county  in  which  its  principal  office  is  situated,  it  is  not 
necessary  that  the  execution  be  issued  to  any  other  county,  al- 
though the  corporation  may  do  business  and  may  have  prop- 
erty there.*^^ 

When  a  statute  expressly  or  impliedly  requires  that  a  cred- 
itor of  a  corporation  shall  exhaust  his  remedy  against  the  cor- 
poration by  recovery  of  judgment  and  issue  of  execution  there- 
on, before  proceeding  against  stockholders,  it  contemplates  the 

848  See  E.  Remington  &  Sons  v.  Isfied,  the  auditor  may  have  a  scire 

Samana  Bay  Co.,  140  Mass.  494.  facias    against    the    stockholders, 

Under    a    statute    making    the  the  remedy  may  be  had  as  well  on 

stockholders   of  a  corporation  in-  a  second  as  on  a  first  execution, 

dividually  liable  for  its  debts  on  Whitney  v.  Hammond,  44  Me.  305. 

the  return  of  no  "property  or  es-  840  But  the  issue  of  an  execution 

tate"  found  belonging  to  the  cor-  on  a  default  judgment  does  not  en- 

poration,  a  return  of  "No  property  title  a  creditor  to  sue  a  stockhold- 

found"    is    sufficient.      Stanley    v.  er  for  the  debt,  where  the  default 

Stanley,   26  Me.  191.  was   afterwards   opened,    and   the 

A  certificate  by  an  officer  that  creditor's   recovery  reduced  on  a 

he  "made  diligent  search"  for  cor-  trial  on  the  merits,  on  which  re- 

porate  property,  and  a  return  that  covery  the  creditor  entered  a  new 

such     property     "could     not     be  judgment,  but  did  not  issue  a  new 

found,"  is  a  sufficient  compliance  executi6n  thereon.    Terry  v.  Roths- 

with   a   statute   requiring   an   offi-  child,  83  Hun  (N.  Y.)  486. 

cer,  before  proceeding  against  the  85o  Voight  v.   Dregge,   97   Mich 

property  of  a  stockholder,  to  "first  322. 

ascertain"  that  no  corporate  prop-  85i  Berwind-White      Coal-Mining 

erty  is  in  existence.     Hathorn  v.  Co.  v.  Ewart,  90  Hun  (N.  Y.)  60. 

Calef,  53  Me.  471.  ssa  Maher  v.   Carman,   38  N.  Y. 

Under  a  statute  providing  that,  25;   Bagley  v.  Tyler,  43  Mo.  App. 

when  an  execution  against  a  cor-  195. 

poration  has  been  returned  unsat-  sss  Ripley  v.  Evans,  87  Mich.  217. 
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recovery  of  a  judgment  and  issue  of  an  execution  within,  the 
state,  and  a  judgment  and  execution  in  an  attachment  pro- 
ceeding or  other  action  in  another  state  is  not  enough.®®^ 

Even  when  a  statute  expressly  or  by  necessary  implication 
requires  recovery  of  a  judgment  against  the  corporation,  and 
return  of  an  execution  unsatisfied,  before  stockholders  can  be 
held  liable,  or  when  it  requires  that  an  action  shall  be  brought 
against  the  corporation  within  a  certain  time,  such  steps  are 
not  necessary,  as  a  rule,  when  they  are  impossible,  or  when 
they  would  be  useless.^®^  Thus  it  has  been  held  that  failure 
to  recover  judgment  against  the  corporation  and  issue  execu- 
tion thereon  before  suing  a  stockholder  is  excused  where  it  is 
otherwise  shown  that  the  corporation  is  insolvent,  and  has  no 
property  subject  to  execution,®^^  or  where  it  has  gone  into 
bankruptcy  or  insolvency,  or  into  the  hands  of  a  receiver  for 
the  purpose  of  winding  up,  or  has  made  an  assignment  of  all 

854  Rocky  Mountain  Nat.  Bank  v.  Bird  v.  Calvert,  22  S.  C.  292;  Paine 
Bliss,  89  N.  Y.  338,  2  Keener's  Cas.  v.  Stewart,  33  Conn.  516;  Salt 
1800;  Dean  v.  Mace,  19  Hun  (N.  Lake  Hardware  Co.  v.  Tintic  Mill- 
T.)  391;  Boutwell  v.  Townsend,  37  ing  Co.,  13  Utah,  423.  See,  also. 
Barb.  (N.  Y.)  205.  Rule  v.  Omega  Stove  &  Grate  Co., 

855  Flash  V.  Conn,  109  U.  S.  371,  64  Minn.  326. 

2    Keener's    Cas.    1783,    2    Smith's  jt  may  be  otherwise,  of  course, 

Cas.  909;   Shellington  v.  Howland,  under   particular    statutory   provi- 

53  N.  Y.  371,  2  Keener's  Cas.  1803;  giong,     gge  Fourth  Nat.  Bank  of 

Klncaid  v.  Dwinelle,  59  N.  Y.  548,  j^gw  York  v.  Francklyn,  120  U.  S. 

2  Keener's  Cas.  1806;  Hardman  v.  747^  2  Keener's  Cas.  1838;  E.  Rem- 

Sage,   124  N.   Y.   25,   affirming  47  jngton  &  Sons  v.  Samana  Bay  Co., 

Hun,   230;   Hirshfeld  v.  Bopp,  145  140  Mass.  494;  Burch  v.  Taylor,  1 

N.  Y.  84;   Moosbrugger  v.  Walsh,  wash.  245;   and  other  cases  cited 

89   Hun    (N.   Y.)    564;    Hodges   v.  j^  notes  following. 
Silver  Hill  Mining  Co.,  9  Or.  200; 

Morgan  v.  Lewis,  46  Ohio  St.  1;  8^6  Hodges  v.  Silver  Hill  Mining 

Barrick  v.  Gifford,  47  Ohio  St.  180,  Co.,  9  Or.  200 ;  Salt  Lake  Hardware 

21  Am.   St.   Rep.   798,    2   Keener's  Co.  v.  Tintic  Milling  Co.,  13  Utah, 

Cas.  1817;    Bronson  v.   Schneider,  423;    Parker   v.   Carolina   Savings 

49   Ohio  St.  438,   2  Keener's   Cas.  Bank,  53  S.  C.  583,  69  Am.  St.  Rep. 

1815;    Younglove   v.    Kelly   Island  888;  Brobston  v.  Downing,  95  Ga. 

Lime  Co.,  49  Ohio  St.  663;   Peter  505;    Guerney  v.   Moore,    131   Mo. 

V.  Farrel  Foundry  &  Machine  Co.,  650;  Marks  v.  Hardy,  12  Mo.  App. 

53  Ohio  St.  534;  Guerney  v.  Moore,  595;  Knight  v.  Frost,  14  Mo.  App. 

131  Mo.  650;   State  Savings  Ass'n  331;  Morgan  v.  Lewis,  46  Ohio  St. 

of  St.  Louis  V.  Kellogg,  52  Mo.  583;  1;  Latimer  v.  Citizens'  State  Bank, 

Bryden  v.  Kellogg,  2  Mo.  App.  87;  102  Iowa,  162. 

Parker  v.  Carolina  Savings  Bank,  Compare,  however,  Burch  v.  Tay- 

53  S.  C.  583,  69  Am.  St.  Rep.  888;  lor,  1  Wash.  245. 
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its  property  for  the  benefit  of  creditors,**^  or  where  it  has  been 
dissolved,  so  that  no  action  can  be  maintained  against  it.*®* 

(c)  Requirement  of  action  against  corporation  within  a  limited 
time. — The  statutes  imposing  upon  stockholders  individual  lia- 
bility for  corporate  debts  sometimes  expressly  provide  that 
creditors  shall  bring  an  action  against  the  corporation  within 
a  specified  time,  before  proceeding  against  the  stockholders, 
and  such  an  action  within  the  time  limited  is  a  condition 
precedent  to  the  right  to  proceed  against  the  stockholders  un- 


SBT  Flash  V.  Conn.  109  U.  S.  371, 
2  Keener's  Gas.  1783,  2  Smith's 
Cas.  909;  Shellington  v.  Rowland, 
53  N.  Y.  371,  2  Keener's  Cas.  1803; 
Hirshfeld  v.  Bopp,  145  N.  Y.  84; 
Hunting  v.  Blun,  143  N.  Y.  511,  2 
Keener's  Cas.  1824;  State  Savings 
Ass'n  of  St.  Louis  v.  Kellogg,  52 
Mo.  583;  Dryden  v.  Kellogg,  2  Mo. 
App.  87;  Paine  v.  Stewart,  33 
Conn.  516;  Morgan  v.  Lewis,  46 
Ohio  St.  1;  Barrick  v.  Gifeord,  47 
Ohio  St.  180,  21  Am.  St.  Rep.  798, 
2  Keener's  Cas.  1817;  Younglove 
V.  Kelly  Island  Lime  Co.,  49  Ohio 
St.  663;  Peter  v.  Parrel  Foundry 
&  Machine  Co.,  53  Ohio  St.  534; 
Minneapolis  Paper  Co.  v.  Swin- 
burne Printing  Co.,  66  Minn.  378; 
Sturtevant-Larrabee  Co.  v.  Mast, 
Buford  &  Burwell  Co.,  66  Minn. 
437. 

Compare,  however,  Fourth  Nat. 
Bank  of  New  York  v.  Francklyn, 
120  V.  S.  747,  2  Keener's  Cas.  1838; 
Birmingham  Nat.  Bank  v.  Keck, 
55  How.  Pr.  (N.  Y.)  222;  Birming- 
ham Nat.  Bank  v.  Mosser,  14  Hun 
(N.  Y.)  605;  United  Glass  Co.  v. 
Vary,  79  Him,  10.3,  152  N.  Y.  121; 
Tarbell  v.  Page,  24  111.  46. 

In  a  late  New  York  case,  where 
a  complaint  by  a  creditor  against 
a  stockholder  alleged  that  the  cor- 
poration was  insolvent,  that  a  re- 
ceiver had  been  appointed,  and 
that  the  court  had  made  an  order 
restraining  creditors  of  the  corpo- 
ration from  suing  it,  and  that  no 
final  decree  had  been  rendered 
dissolving  the  corporation,  but  did 
not   allege   that   the   plaintiff  had 


made  any  effort  to  procure  a  modi- 
fication of  the  restraining  order, 
the  court  of  appeals  held  that  it 
did  not  show  sufficient  excuse  for 
noncompliance  with  Laws  1848,  c. 
40,  §  24,  requiring  suit  to  be  first 
brought  against  the  corporation, 
and  an  execution  against  it  re- 
turned unsatisfied.  United  Glass 
Co.  V.  Vary,  152  N.  Y.  121,  79  Hun, 
103. 

A  creditor  of  an  insolvent  cor- 
poration may  enforce  the  individ- 
ual liability  of  stockholders  under 
the  Kansas  statute  (Gen.  St.  1897, 
c.  66,  §  50)  when  there  is  no  prop- 
erty subject  to  be  taken  on  execu- 
tion, although  there  may  be  assets 
of  the  corporation  In  the  hands  of 
an  assignee  to  be  ultimately  ap- 
plied in  payment  of  corporate 
debts.  Sleeper  v.  Norris,  59  Kan. 
555. 

858  Kincaid  v.  Dwinelle,  59  N.  Y. 
548,  2  Keener's  Cas.  1806;  Hard- 
man  v.  Sage,  124  N.  Y.  25,  afllrm- 
ing  47  Hun,  230;  Hetzel  v.  Tanne- 
hill  Silver  Mining  Co.,  4  Abb.  N. 
C.  (N.  Y.)  40;  Cuykendall  v. 
Douglas,  19  Hun  (N.  Y.)  577; 
Moosbrugger  v.  Walsh,  89  Hun  (N. 
Y.)  564;  Spence  v.  Shapard,  57 
Ala.  598. 

This  does  not  apply,  however, 
where,  notwithstanding  the  disso- 
lution, a  statute  allows  the  cred- 
itor to  proceed  against  the  corpo- 
ration. Andrew  v.  Vanderbilt,  37 
Hun  (N.  Y.)  468. 

In  E.  Remington  &  Sons  v.  Sa- 
mana  Bay  Co.,  140  Mass.  494,  un- 
der a  statute  requiring  a  judgment 
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less  there  is  some  sufficient  excuse  for  not  bringing  it.^®^  Tail- 
tire  to  bring  suit  against  the  corporation,  however,  is  excused 
if  it  was  impossible  because  of  the  dissolution  of  the  corpora- 
tion, or  appointment  of  a  receiver  preventing  the  bringing  of 
an  action,  or  bankruptcy  proceedings,  etc.®®" 

When  a  statute  provides  that  no  stockholder  shall  be  per- 
sonally liable  for  a  corporate  debt  which  is  not  payable  within 
one  year  from  the  time  it  is  contracted,  nor  unless  a  suit  for 
the  collection  of  the  debt  shall  be  brought  against  the  company 
within  one  year  after  the  debt  shall  become  due,  the  liability 
of  a  stockholder  cannot  be  extended  by  any  agreement  between 
the  corporation  and  a  creditor  renewing  or  extending  the  in- 
debtedness.^®^ 

(d)  Requirement  of  demand  upon  corporation. — A  statute  some- 
times provides  that  no  suit  shall  be  commenced  to  enforce  the 
individual  liability  of  a  stockholder  for  a  corporate  debt  until 
after  a  legal  demand  of  payment  shall  have  been  made  upon 
the  corporation,  or  that  an  execution  against  a  corporation  shall 
not  be  levied  upon  the  individual  liability  of  the  stockholders 
imtil  there  has  first  been  a  demand  upon  officers  of  the  corpo- 

against  the  corporation  as  a  con-  Ass'n  of  St.  Louis  v.  Kellogg,  52 
dition  precedent  to  the  liability  of  Mo.  583;  Dryden  v.  Kellogg,  2  Mo. 
stockholders,   it  was   held   that  a   App.  87. 

stockholder  could  not  be  held  lia-  See,  also,  supra,  this  section  (b), 
ble  without  a  judgment  against  notes  843,  854-858. 
the  corporation,  although  it  had  seo  Jones  v.  Butler,  146  N.  Y.  55 ; 
been  dissolved,  and  that  a  judg-  Hunting  v.  Blun,  143  N.  Y.  511, 
ment  rendered  against  it  after  its  69  Hun,  562,  2  Keener's  Cas.  1824; 
dissolution,  being  void,  was  not  Kincaid  v.  Dwinelle,  59  N.  Y.  548, 
sufficient.  2    Keener's    Cas.    1806;    Arnot    v. 

859Haskins  v.  Harding,  2  Dill.  Sage,  52  Hun,  613,  5  N.  Y.  Supp. 
99,  Fed.  Ca§.  No.  6,196;  Shelling-  477;  Hardman  v.  Sage,  124  N.  Y. 
ton  V.  Howland,  53  N.  Y.  371,  2  32;  State  Savings  Ass'n  of  St. 
Keener's  Cas.  1803;  Kincaid  v.  Louis  v.  Kellogg,  52  Mo.  583;  Dry- 
Dwinelle,  59  N.  Y.  548,  2  Keener's  den  v.  Kellogg,  2  Mo.  App.  87. 
Cas.  1806;  Birmingham  Nat.  Bank  See,  however,  Birmingham  Nat. 
V.  Mosser,  14  Hun  (N.  Y.)  605;  Bank  v.  Mosser,  14  Hun  (N.  Y.) 
Parrott  v.  Colby,  6  Hun,  55,  71  N.    605. 

Y.  597;  Jagger  Iron  Co.  v.  Walker,  soi  parrott  v.  Colby,  6  Hun,  55, 
76  N.  Y.  521;  Hardman  v.  Sage,  71  N.  Y.  597;  Jagger  Iron  Co.  v. 
124  N.  Y.  25,  47  Hun,  230;  Griffith  Walker,  76  N.  Y.  521,  11  Jones  & 
V.  Green,  59  Hun,  619,  13  N.  Y.  S.  275;  Hardman  v.  Sage,  47  Hun, 
Supp.  470;  United  Glass  Co.  v.  230,  124  N.  Y.  25.  Compare  Fisher 
Vary,  152  N.  Y.  121;  State  Savings  ,v.  Marvin,  47  Barb.  (N.  Y.)  159. 
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ration  by  the  officer  holding  the  execution  to  show  to  him  prop- 
erty of  the  corporation  sufficient  to  satisfy  the  execution.  And 
there  is  no  liability  upon  the  part  of  stockholders  under  such  a 
statute  until  a  demand  has  been  made  in  substantial  compliance 
with  the  provisions  of  the  statute.®** 

§  815.    Dissolution,  failure,  insolvency,  etc.,  as  a  condition  piece- 
dent  to  liability  of  stockholders. 

The  statutes  imposing  individual  liability  upon  stockholders 
for  corporate  debts  sometimes  expressly  provide  that  they  shall 
be  liable  on  the  dissolution  of  the  corporation,  or  on  its  failure, 
or  insolvency,  etc.,  and  in  such  a  case,  of  course,  the  prescribed 
conditions  must  exist  before  any  liability  upon  the  part  of  the 
stockholders  will  arise. 

Under  an  insurance  company's  charter  providing  that,  "in 
all  cases  of  losses  exceeding  the  means  of  the  corporation,  each 
stockholder  shall  be  held  liable,"  etc.,  it  must  be  alleged  and 
proved,  in  an  action  against  a  stockholder,  that  the  losses  of 
the  company,  or  its  liabilities,  exceed  its  assets.*^^ 

Under  a  bank  charter  providing  that  the  stockholders  shall 
be  personally  liable  for  the  ultimate  redemption  of  its  bills  and 
notes  in  proportion  to  the  amount  of  stock  held  by  them,  the 
liability  attaches  when  the  bank  refuses  or  ceases  to  redeem  its 
bills  and  notes,  and  is  notoriously  and  continually  insolvent.^®* 

Under  statutes  making  stockholders  liable  for  corporate  debts 
on  "dissolution"  of  the  corporation,  or  for  debts'  due  at  the 
time  of  its  dissolution,  it  has  been  held  that  the  term  "dissolu- 
tion" is  not  used  in  its  strict  legal  sense,  so  as  to  make  the  in- 
dividual liability  of  stockholders  dependent  upon  the  corpora- 
tion's ceasing  to  exist  by  expiration  of  its  charter  or  otherwise, 
but  that  the  statute  contemplates  a  practical  dissolution,  and 
that  there  is  such  a  dissolution  when  a  corporation  becomes  in- 

862  See  Haynes  v.  Brown,  36  N.  First  Nat.  Bank  of  Barre  v.  Hing- 

H.  545 ;  Harvey  v.  Chase,  38  N.  H.  ham  Mfg.  Co.,  127  Mass.  563. 

272;     Connecticut    River    Savings  ses  Rlair  v    arav    104  TI    S    769 

Bank  V.  Piske,  60  N.  H.  363;  Stone  '==  Blair  v.  Gray,  104  U.  b.   /M. 

V.  Wiggln,  5  Mete.    (Mass.)   316;       864  Terry  v.   Tubman,   92  U.   S. 
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solvent,  and  goes  into  the  hands  of  a  receiver  for  the  purpose 
of  being  wound  up,  or  into  bankruptcy  or  insolvency,  or  makes 
an  assignment  for  the  benefit  of  creditors,  or  when  it  loses  all 
its  property,  and  ceases  to  do  business.^^''  There  is  a  disso- 
lution, within  the  meaning  of  such  a  statute,  said  the  Alabama 
court,  ''whenever  the  corporation  becomes  'a  nominal,  inert 
body,'  its  property  and  funds  gone,  and  it  is  reduced  to  insol- 
vency, rendering  legal  remedies  against  it  fruitless  and  unavail- 
ing."**® In  Kansas  it  is  expressly  provided  that  suspension 
of  its  business  by  a  corporation  for  a  year  shall  be  deemed  a 
dissolution  for  the  purpose  of  rendering  its  stockholders  liable 
for  its  debts.  ®®^  This  statute  applies  where  a  corporation  sus- 
pends for  a  year  all  the  business  for  which  it  was  created,  and 
transacts  such  business  only  as  is  incidental  and  necessary  to 
the  final  closing  up  of  its  affairs.®^*  A  bank  suspends  business, 
within  the  meaning  of  this  statute,  where  it  suspends  payment, 
although  a  receiver  is  appointed,  and  afterwards  pays  divi- 
dends to  creditors.^®® 

When  the  stockholders  are  made  individually  liable  on  the 
insolvency  of  the  corporation,  they  become  liable  when  a  judg- 
ment has  been  recovered  and  an  execution  thereon  has  been 
returned  unsatisfied,  or  when  it  is  otherwise  shown  that  it  has 
ceased  to  do  business,  and  that  it  has  no  property  subject  to 

156;  Terry  v.  Anderson,  95  tJ.  S.  ser  Brlgham  v.  Nathan  (Kan.)  62 
628.  Pac.  319;  Jones  v.  Bdson  (Kan.)  62 

865  Slee  V.  Bloom,  19  Johns.  (N.  Pac.  249;  Sleeper  v.  Norris,  59 
Y.)  456,  10  Am.  Dec.  273,  1  Keen-  Kan.  555;  Cottrell  v.  Manlove,  58 
er's  Gas.  358,  2  Cum.  Cas.  113;  Kan.  405;  First  Nat.  Bank  v.  King, 
Briggs  V.  Penniman,  8  Cow.  (N.  60  Kan.  733;  Fox  v.  First  Nat. 
Y.)  387,  18  Am.  Dec.  454;  Bradt  v.  Bank,  9  Kan.  App.  18;  Seattle  Nat. 
Benedict,  17  N.  Y.  99;  Hollings-  Bank  v.  Pratt,  103  Fed.  62. 
head  v.  Woodward,  107  N.  Y.  96,  2 

Keener's  Cas.  1810  (distinguish-  see  prigham  v.  Nathan  (Kan.)  62 
ing  Kincaid  v.  Dwinelle,  59  N.  Y.    Pac.  319. 

548,  2  Keener's  Cas.  1806) ;  Cen-  A  suspension  of  a  part  of  its 
tral  Agricultural  &  Mechanical  business  only  by  a  corporation 
Ass'n  V.  Alabama  Gold  Life  Ins.  does  not  bring  it  within  the  stat- 
Co.,  70  Ala.  120 ;  McDonnell  v.  Ala-  ute.  Mechanics'  Savings  Bank  v. 
bama  Gold  Life  Ins.  Co.,  85  Ala.  Fidelity  Insurance,  Trust  &  Safe- 
401.  Deposit  Co.,  91  Fed.   456. 

see  Central    Agricultural    &    Me- 
chanical  Ass'n   V.   Alabama   Gold       seo  Stebbins  v.  Scott,  172  Mass. 
Life  Ins.  Co.,  70  Ala.  120.  356. 
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execution,  or  where  it  has  executed  an  assignment  of  all  its 
property  for  the  benefit  of  creditors,  or  gone  into  the  hands 
of  an  assignee  or  receiver  in  bankruptcy  or  insolvency  proceed- 
ings.®'* But  it  is  not  enough  to  show  merely  that  the  prop- 
erty of  the  corporation  is  insufficient  to  pay  all  its  debts,  where 
it  is  still  engaged  in  business,  or  even  that  it  has  gone  into  the 
hands  of  a  receiver,  where  the  receiver  was  appointed  to  con- 
tinue the  business,  and  not  for  the  purpose  of  winding  up  the 
corporation  because  of  insolvency.*'^ 

Under  a  charter  or  statutory  provision  making  the  stock- 
holders of  a  corporation  individually  liable  for  its  debts  on  its 
"failure,"  stockholders  clearly  become  liable  when  the  corpora- 
tion becomes  insolvent  and  ceases  to  do  business,  or  goes  into 
the  hands  of  a  receiver,  or  makes  an  assignment  for  the  benefit 
of  creditors.  Suspension  of  specie  payment  by  a  bank  was  held 
sufficient  to  render  stockholders  liable  under  a  charter  provision 
making  them  liable  in  case  of  its  "failure,"*'"  although  it  con- 
tinued to  do  a  banking  business  for  several  years  afterwards.*" 

§  816.  Persons  liable  as  stockholders  under  charter,  statutory,  or 
constitutional  provisions, 
(a)  In  general. — It  is  clear  that  a  person  cannot  be  held  liable 
for  corporate  debts  under  a  charter,  statutory,  or  constitutional 
provision  imposing  such  liability  upon  stockholders,  unless  he 
has,  at  the  very  least,  at  some  time  become  a  stockholder  in  the 
corporation,  or  unless  the  circumstances  are  such  as  to  estop 
him  from  denying  that  he  is  or  was  a  stockholder.  On  this 
question  the  reader  must  refer  to  what  has  been  said  in  treating 

870  Morgan  v.  Lewis,  46  Ohio  St.  er's  Gas.  1817  (distinguishing 
1;  Barrick  v.  GifEord,  47  Ohio  St.  Hawkins  v.  Iron  Valley  Furnace 
180,  21  Am.  St.  Rep.  798,  2  Keen-  Co.,  40  Ohio  St.  507) ;  Bronson  v. 
er's  Cas.  1817;  Bronson  v.  Schnei-  Schneider,  49  Ohio  St.  438,  2  Keen- 
der,  49  Ohio  St.  438,  2  Keener's  er's  Cas.  1815;  Younglove  v.  Kelly 
Cas.  1815 ;  Younglove  v.  Kelly  Island  Lime  Co.,  49  Ohio  St.  663. 
Island  Lime  Co.,  49  Ohio  St.  663;  sm  Terry  v.  Calnan,  13  S.  C.  220; 
Peter  v.  Farrel  Foundry  &  Ma-  Godfrey  v.  Terry,  97  TJ.  S.  171; 
chine  Co.,  53  Ohio  St.  534.  Lane  v.  Morris,  8  Ga.  468. 

871  Barrick  v.  Gifford,  47  Ohio  St.  873  Terry  v.  Calnan,  13  S.  C.  220; 
180,  21  Am.  St.  Rep.  798,  2  Keen-  Godfrey  v.  Terry,  97  U.  S.  171. 
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of  subscriptions  to  stock,^''*  and  liability  on  subscriptions  for 
the  benefit  of  creditors.^'^® 

A  person  is  not  liable  to  creditors  as  a  stockholder  merely 
because  his  name  appears  on  a  subscription  paper  or  on  the  cor- 
porate books  as  a  subscriber  or  stockholder,  if  his  name  was 
placed  there  without  his  consent,  and  he  has  not  acquiesced 
therein.*^®  And  a  person  cannot  be  made  liable  as  a  stock- 
holder by  a  transfer  of  stock  to  him  without  his  consent,  unless 
he  has  notice  of  the  transfer,  and  acquiesces  therein.*^^ 

A  person  may  defeat  an  action  to  hold  him  liable  as  a  stock- 
holder, even  though  he  may  have  subscribed  for  stock,  provided 
he  is  not  estopped,*'^®  by  showing  that  his  subscription  was  never 
accepted  by  the  corporation,  so  that  he  never  became  a  stock- 
holder;®''® by  showing  that  the  subscription  was  revoked  or 
withdrawn  by  him  before  acceptance,  if  he  had  a  right  to  do 
gQ.88o  Qp  ^jj^^  j^  ^^g  upon  a  condition  precedent,  which  has  not 
been  performed  or  waived  ;**^  or  that  it  was  induced  by  fraud, 
provided  it  has  been  seasonably  rescinded  by  him,  but  not  oth- 
erwise ;**^  or  that  it  was  for  stock  in  excess  of  the  amount  of 
authorized  capital  stock,  or  for  part  of  an  unauthorized  in- 
crease of  capital  stock.*®* 

If  an  issue  of  stock  is  absolutely  void  by  reason  of  an  express 
statutory  or  constitutional  provision,  or  otherwise,  the  holders 
thereof  do  not  become  stockholders,  and  cannot  be  held  liable 

87*  Ante,  §  437  et  seq.  882  Ante,  §§  473(g),  794(d);  Pos- 

875  Ante,  §  797.  ter  v.  Row,  120  Mich.   1,   77   Am. 

876  Stephens  v.  Follett,  43  Ped.  St.  Rep.  565;  Scott  v.  Latimer,  33 
842;  Mudgett  v.  Horrell,  33  Cal.  C.  C.  A.  1,  89  Fed.  843;  Wallace 
25;  Powler  v.  Ludwig,  34  Me.  455.  ■*"•    Hood,    89    Fed.    11;    Lantry    v. 

But  he  will  be  estopped  if  he  Wallace,  38  C.  C.  A.  510,  97  Fed. 
acquiesces  or  acts  as  a  stockhold-   ^"P'    ,    .      .  ..„,   .     ,.,     ... 

er.    McHose  v.  Wheeler,  45  Pa.  St.       ^f -^^t'  §  *^\^^,'' y>'  '■i'- 

32.  If  all  the  capital  stock  of  a  cor- 

See  post   §  818  poration    is    subscriBed    for    and 

877  Stephens  y.'  Follett,  43  Fed.  !^^^^^  ^*  ^^^^  "™®  *?,^  articles  of 
842;  Robinson  v.  Lane,  19  Ga.  337;  ^corporation  are  filed,  persons 
Simmons  v.  Hill    96  Mo.  679.  ^^°  afterwards  sign  their  names 

878  Post    5  818  °^  *'^®  books  as  subscribers  do  not 
870  A„to   ss  d-ia    7Qira->  become  stockholders,  and  are  not 

880  t^t!'  II  f.i  '7q//  ?•  ''^^'«  ^°''  ^^^  ^^^^^  °'  the  corpo- 

880  Ante,  §§  451,  794(a).  ration.     Lathrop  v.  Kneeland,   46 

881  Ante,  §§  455-464,  794(b).  Barb.  (N.  Y.)  432. 
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as  such  for  corporatfe  debts,  unless  it  is  shown  that  the  creditors 
seeking  to  hold  them  liable  have  been  especially  misled.  It 
has  been  so  held,  for  example,  of  stock  issued  by  a  corporation 
as  collateral  security,  and  which  was  void  under  the  Wisconsin 
statute,^**  and  of  increased  stock  issued  by  a  corporation  hav- 
ing no  authority  to  increase  its  capital  stock.*** 

Mere  irregularities  in  subscribing  for  stock  cannot  be  set  up 
to  escape  liability,  where  the  irregularities  have  been  waived 
by  the  corporation,  and  the  subscriber  recognized  as  a  stock- 
holder.**® 

And  a  person  who  appears  on  the  books  of  a  corporation  as 
a  stockholder,  and  who  has  acted  as  an  officer,  cannot  escape 
liability  by  showing  that  the  stock  was  transferred  to  him 
merely  for  the  purpose  of  qualifying  him  to  become  an  offi- 
cer.**^ 

Subscribers  for  stock  cannot  escape  liability  by  showing  that 
they  subscribed  merely  as  agents  or  trustees  for  the  corporation 
itself.*** 

(b)  Issue  of  a  certificate  of  stock,  and  payment. — As  we  have 
seen  in  a  former  chapter,  neither  the  issue  of  a  certificate  of 
stock  nor  payment  for  stock  is  necessary  to  make  one  a  stock- 
holder, unless  it  is  expressly  so  provided,  and  therefore,  in  the 
absence  of  such  a  provision,  a  person  cannot  escape  liability 
as  a  stockholder  for  corporate  debts  by  showing  that  no  certifi- 
cate of  stock  has  been  issued  to  him,  or  that  he  has  paid  nothing 
for  his  stock.**® 

884  Andrews  v.  National  Foun-  ssoAnte,  §§  378(b),  383,  462(c), 
dry  &  Pipe  Works,  22  C.  0.  A.  110,  (d) ;  Mitchell  v.  Beckman,  64  Cal. 
76  Fed.  166;  Sturtevant  v.  Nation-  117;  Spear  v.  Crawford,  14  Wend, 
al  Foundry  &  Pipe  Works,  32  C.  (N.  Y.)  20,  28  Am.  Dec.  513;  Burr 
C.  A.  57,  88  Fed.  613.  v.  Wilcox,  22  N.  Y.  551;  Wheeler 

885  See  ante  5  794(h)  '^^  Millar,  90  N.  Y.  353;  Corwith  v. 
«.  S-  t  7  i  ,  n  ^  Culver,  69  111.  502;  Hawes  v.  Anglo- 
886Holyok6    Bank    V.    Goodman    g^^^^^   Petroleum    Co.,    101   Mass. 

Paper  Mfg.   Co.,   9   Cush.    (Mass.)  ggg.   Holland  v.  Duluth  Iron  Min- 

°^°-  ing  &  Development  Co.,  65  Minn. 

887  Wolf  V.  St.  Louis  Independ-  324,  60  Am.  St.  Rep.  480;  Chaffin 
ent  Water  Co.,  15  Cal.  319.  v.  Cummings,  37  Me.  76;   Schaef- 

888  Allibone  v.  Hager,  46  Pa.  St.  fer  v.  Missouri  Home  Ins.  Co.,  46 
48.  Mo.  248. 
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(c)  Unregfistered  stockholders. — If  a  person  is  the  owner  of 
stock  in  a  corporation,  he  cannot  escape  individual  liability  as 
a  stockholder  by  showing  that  the  stock  has  never  been  trans- 
ferred to  him  on  the  books  of  the  corporation.  Where  the  pur- 
chaser of  stock  in  a  bank  deposited  it  with  the  bank  as  collateral 
for  a  loan,  with  which  the  stock  was  purchased,  but  on  repay- 
ment of  the  loan,  the  bank  having  suspended,  refused  to  take 
the  stock,  it  was  held  that  he  was  the  owner  of  the  stock,  and 
individually  liable,  notwithstanding  the  stock  had  never  been 
transferred  to  him  on  the  books  of  the  bank.*^" 

The  effect  of  unregistered  transfers  of  stock  will  be  consid- 
ered in  a  subsequent  section.®*^ 

(d)  "Corporators." — In  a  New  York  case  it  was  held  that  the 
term  "corporators"  in  a  statute  providing  that  the  trustees  and 
corporators  should  be  liable  for  corporate  debts  until  the  whole 
capital  stock  should  be  paid  in  and  a  certificate  filed  was  not 
synonymous  with  "stockholders,"*®^  but  in  this  case  the  statute 
was  strictly  construed.  In  other  jurisdictions,  the  term  "cor- 
porators" in  such  a  statute  has  been  construed  to  include  all 
stockholders.®^^ 

(e)  Holders  of  preferred  stock. — ^Holders  of  preferred  stock 
in  a  corporation,  when  they  are  stockholders,  and  not  merely 
creditors,*®*  are  within  a  statutory  or  constitutional  provision 
imposing  individual  liability  upon  stockholders  for  corporate 
debts,  and  they  cannot  be  exempted  from  such  liability  by  any 
agreement  with  the  corporation,  unless  by  virtue  of  some  valid 
statutory  provision.*^^ 

(f)  Forfeited  shares. — A  stockholder  whose  shares  have  been 
validly  and  in  good  faith  forfeited  or  sold  by  the  corporation 
for  nonpayment  of  assessments  is  no  longer  a  stockholder,  and 
is  not  liable  for  debts  afterwards  contracted,  nor  -for  debts  pre- 
viously contracted,  where  stockholders  are  only  liable  while 

880  Foster  V.  Row,  120  Mich.  1.       141;    Shufeldt    v.    Carver,    8    111. 

881  Post,   §   817(c).  App.  545. 

892  Chase  v.  Lord,  77  N.  Y.  1.  894  See  ante,  §  417(c). 

883  GfuUiver    v.    Roelle.    100    111.       895  Railroad    Co.    v.    Smith,   48 
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-they  remain  stockholders.s's  But  where  a  stockholder  remains 
liable  for  debts  already  contracted,  notwithstanding  a  disposal 
of  his  shares/9^  it  would  seem  that  a  forfeiture  of  stock  will 
not  relieve  the  stockholder  from  liability  for  debts  contracted 
prior  to  the  forfeiture.*'* 

(g)  Infants. — Since  a  contract  or  purchase  of  property  by  an 
infant  is  voidable  at  his  option,  an  infant  who  has  subscribed 
for  or  purchased  stock  in  a  corporation  cannot  be  held  liable 
to  creditors  of  the  corporation  as  a  stockholder  unless  he  has 
expressly  or  impliedly  affirmed  the  contract  of  subscription  or 
purchase  after  attaining  his  majority ;  but  he  impliedly  affirms 
the  same,  and  becomes  liable,  if  he  acts  as  a  stockholder  or  con- 
tinues to  hold  the  stock  after  attaining  his  majority.*'* 

(h)  Subscriber  for  or  purchaser  of  stock  in  name  of  infant. — 
One  who  purchases  or  subscribes  for  stock  in  the  name  of  an 
infant  becomes  himself  liable  as  a  stockholder  to  creditors  of 
the  corporation,'"**  and  his  liability  is  not  affected  by  the  fact 
that,  after  the  insolvency  of  the  corporation,  and  an  assessment 
against  him,  but  before  an  action  is  commenced  by  the  receiver 
to  collect  the  assessment,  the  infant  becomes  of  age,  and  affirms 
the  subscription  or  purchase.'**^ 

(i)  Married  women. — ^A  married  woman  may  take  and  hold 
stock  in  a  corporation,  even  when  her  common-law  disability 
to  contract  has  not  been  removed  by  statute,  and,  if  she  does 
so,  she  is  subject  to  a  statutory  or  constitutional  provision  im- 
posing upon  stockholders  individual  liability  for  corporate 
debts,  as  the  statute  or  constitution  imposes  the  liability.'"^ 

Ohio   St.   219.     And   see  Burt  v.  sosAnte,  §  797(b). 

Rattle,  31  Ohio  St.  116.  soo  Weston's    Case,    5    Ch.    App. 

896  Lexington  &  Ohio  R.  Co.  v.  614;    Richardson's  Case,  L.  R.  19 

Bridges,  7  B.  Mon.   (Ky.)    556,  46  Eq.  588;  Poster  v.  Chase,  75  Fed. 

Am.  Dec.  528;  Macauly  v.  Robin-  797;  Castleman  v.  Holmes,  4  J.  J. 

son,    18    La.    Ann.    619;    Mills    v.  Marsh.    (Ky.)    1;    Roman   v.   Fry, 

Stewart,   62    Barb.    444,   41   N.   Y.  5  J.  J.  Marsh.  (Ky.)  634. 

384.  '"i  Foster  v.  Wilson,  75  Fed.  797. 

Compare  Dixon  v.  Firemen's  Ins.  sos  Witters    v.    Sowles,    32    Fed. 

Co.,  11  Rob.  (La.)  252.  767,  35  Fed.  640;   Keyser  v.  Hitz, 

807  See  post,  §  817(a).  2  Mackey,  D.  C.  473,  133  U.  S.  138; 

808  But   see  the   cases   cited   in  Anderson  v.   Line,   14   Fed.    405; 
note  896,  supra.  Robinson   v.   Turrentine,   59   Fed. 
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(j)  Other  corporations. — ^Whether  a  corporation  which  has 
subscribed  for  or  purchased  stock  in  another  corporation  incurs 
a  statutory  liability  for  corporate  debts  depends,  first,  upon 
■whether  the  subscription  or  purchase  was  ultra  vires  or  not, 
and,  second,  if  it  was  ultra  vires,  upon  whether  it  cannot  re- 
pudiate the  subscription,  and  set  up  such  a  defense  as  against 
creditors  of  the  other  corporation. 

If  a  corporation  has  the  power  to  take  and  hold  stock  in  an- 
other corporation,  and  does  so,  it  is  clearly  liable  to  creditors 
of  the  other  corporation  to  the  same  extent  as  any  other  stock- 
holder.    This  can  admit  of  no  question.'"^ 

In  some  jurisdictions,  as  was  shown  at  length  in  a  former 
chapter,  it  is  held  that,  when  a  corporation  enters  into  an  ultra 
vires  contract,  and  receives  the  benefit  of  the  contract,  it  cannot 
set  up  the  defense  of  ultra  vires  to  escape  liability  thereon ;  or, 
to  state  the  doctrine  generally,  that  this  defense  "should  not, 
as  a  general  rule,  prevail,  whether  interposed  for  or  against  a 
corporation,  when  it  would  not  advance  justice,  but,  on  the 
contrary,  would  accomplish  a  legal  wrong."^"*  And  it  seems 
clear  that,  in  these  jurisdictions,  a  corporation  which  has  made 
an  ultra  vires  subscription  for  or  purchase  of  stock  in  another 
corporation,  and  has  received  and  held  the  stock,  cannot  be  al- 
lowed to  set  up  its  want  of  power  to  take  and  hold  the  stock 
for  the  purpose  of  escaping  liability  as  a  stockholder  to  cred- 
itors-^o^ 

In  other  jurisdictions,  on  the  other  hand,  it  is  held  that, 
when  a  corporation  enters  into  a  contract  which  is  altogether 
beyond  its  power^  the  contract  is  absolutely  void,  that  the  cor- 
poration, although  it  may  be  liable  quasi  ex  contractu  for  what 

554;  Sayles  v.  Bates,  15  R.  I.  342;  App.  423,  71  Fed.  369,  1  Keener's 

In  re  Reciprocity  Bank,  22  N.  Y.  Cas.   734;    Kennedy  v.   California 

9;   Simmons  v.  Dent,  16  Mo.  App.  Savings  Bank,  101  Cal.  495,  40  Am. 

288;  Kerr  V.  Urie,  86  Md.  72;  Bundy  St.  Rep.  69,  1  Keener's  Cas.  727, 

V.  Cocke,  128  U.  S.  185.  2  Smith's  Cas.  968. 

003 In  re  Asiatic  Banking  Corp.,       ^oi  Ante,  §  214(b),  pp.  569,  571. 
4  Ch.  App.  252,  1  Cum.  Cas.  359;  '  "        ^   ■"  f*-        > 

National  Bank  v.  Case,  99  U.  S.       »05  See   Holmes   &   Griggs   Mfg. 

628,  2  Keener's  Cas.  1186,  1  Cum.  Co.   v.   Holmes   &   Wessell   Metal 

Cas.  948;   Citizens'  State  Bank  of  Co.,  127  N.  Y.  252,  24  Am.  St.  Rep. 

Noblesville  v.  Hawkins,  34  U.  S.  448,  1  Keener's  Cas.  730. 
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it  may  have  received  under  such  a  contract,  cannot  be  held  lia- 
ble on  the  contract  itself,  and  that  it  is  not  estopped  to  set  up 
the  defense  of  ultra  vires  to  escape  liability  on  the  contract  by 
reason  of  the  fact  that  the  other  party  has  executed  the  same 
on  his  part,  and  that  it  has  received  the  consideration.®"*  And 
in  some  of  these  jurisdictions  it  has  been  held  that,  vrhen  a  cor- 
poration is  not  authorized  by  its  charter  to  subscribe  for  or 
purchase  stock  iii  another  corporation  for  any  purpose,  so  that 
its  taking  and  holding  stock  is  altogether  beyond  its  powers, 
and  it  does  subscribe  for  or  purchase  stock,  and  receives  and 
holds  the  same  until  the  other  corporation  becomes  insolvent, 
it  may  nevertheless  set  up  its  want  of  power  to  defeat  an  action 
against  it  to  enforce  a  statutory  liability  to  creditors.®"^ 

Even  in  these  jurisdictions,  however,  it  is  held  that,  if  a 
corporation  has  the  power,  under  some  circumstances,  to  ac- 
quire and  hold  stock  in  another  corporation,  and  it  exceeds  its 
powers  by  acquiring  and  holding  stock  for  an  unauthorized  pur-  ' 
pose,  it  cannot  set  up  the  ultra  vires  character  of  the  transaction 
to  escape  liability  as  a  stockholder  to  ereditors.*"* 

(k)  Partners. — When  stock  is  owned  by  a  partnership,  the 
partners  are  clearly  liable  for  corporate  debts  to  the  same  ex- 
tent as  any  other  stockholders.®"®  When  stock  is  owned  by  a 
partnership,  and  a  statute  making  stockholders  liable  for  cor- 
porate debts  allows  execution  upon  a  judgment  against  the  cor- 

80G  Ante,  §  214(b),  p.  569.  Savings  Bank,  101  Cal.  495,  40  Am. 

907  California  Nat.  Bank  v.  Ken-  St.  Rep.  69,  1  Keener's  Cas.  727,  2 

nedy,  167  U.  S.  362,  1  Keener's  Cas.  Smitli's  Cas.  968,  as  construed  in 

737  (reversing  Kennedy  v.  Califor-  tlie  later  case  of  Knowles  v.  Sand- 

Tiia  Savings  Bank,  101  Cal.  495,  40  ercock,    107    Cal.    629,    2    Smith's 

Am.  St.  Rep.  69,  1  Keener's  Cas.  Cas.  971. 

727  2  Smith's  Cas.  968) ;  First  Nat.  The  case  of  Kennedy  v.  Call- 
Bank  V.  Hawkins,  174  U.  S.  364;  fornia  Savings  Bank,  supra,  was 
reversing  24  C.  C.  A.  444,  79  Fed.  reversed  by  the  supreme  court  of 
51  •  Knowles  v.  Sandercock,  107  the  United  States,  the  case  having 
Cal.  629,  2  Smith's  Cas.  971.  involved  the  liability  of  stockhold- 

i")8  Germanla  Nat.  Bank  of  New  ers  in  a  national  bank;   but  the 

Orleans  v.   Case,   99  U.   S.   628.  2  reversal,   of   course,   does   not  af- 

Keener's  Cas.  1186,   1  Cum.  Cas.  feet   the    decision   as    applied   to 

948 ;      Citizens'     State     Bank     of  stockholders  in  other  corporations 

Noblesville  v.  Hawkins,  34  U.   S.  than  national  banks. 

App.  423,  71  Fed.  369,  1  Keener's  ooq  As     to     enforcing     liability 

Cas.   734;    Kennedy   v.   California  against  the  estate  of  a  deceased 
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poration  to  be  levied  upon  the  individual  property  of  the  stock- 
holders, execution  may  be  levied  upon  the  individual  property 
of  a  member  of  the  partnership.*^" 

A  partner  who  subscribes  for  stock  in  his  own  name,  although 
for  the  benefit  of  himself  and  his  copartner,  is  liable  as  a  stock- 
holder. He  is  not  a  trustee  as  to  the  interest  of  his  copartner, 
within  the  meaning  of  a  statute  providing  that  one  who  holds 
stock  as  trustee  shall  not  be  individually  liable  as  a  stockholder 
for  the  debts  of  the  corporation.®^^ 

(1)  Real  and  apparent  owner — Trustees,  agents,  executors, 
etc. — Election. — The  general  rule  is  that  the  person  who  appears 
on  the  books  of  the  corporation  is  liable  as  a  stockholder  to 
creditors,  although  he  may  not  be  the  real  owner  of  the  stock. 
Thus,  as  we  shall  hereafter  see,  a  transferrer  of  stock  remains 
liable  as  a  stockholder  if  he  continues  to  appear  as  a  stock- 
holder on  the  books.®^^  And  so  it  is  of  a  pledgee  of  stock,  if 
he  appears  on  the  books  as  the  absolute  owner."^^ 

And  in  the  absence  of  provision  to  the  contrary,  a  person  who 
appears  on  the  books  of  a  corporation  as  a  stockholder  is  liable 
to  creditors  under  a  charter,  statutory,  or  constitutional  provi- 
sion imposing  individual  liability  upon  stockholders,  although 
he  may  in  fact  hold  the  stock  merely  as  trustee  or  agent,  and 
may  in  fact  have  no  beneficial  interest  therein.®^*  It  has  been 
held  that  a  person  is  liable  as  a  stockholder,  although  it  appears 
on  the  books  that  he  holds  the  stock  as  trustee,®!^  but  the  better 
opinion  is  to  the  contrary.*^^ 

When  a  person  holds  stock  merely  as  trustee  or  agent  for  an- 

partner,  where  stock  was  owned  Larrabee,  36  Fed.  866;  Mann  v. 
by  a  partnership,  see  Barton  Nat.  Gurrie,  2  Barb.  (N.  Y.)  294;  Ad- 
Bank  V.  Atkins,  72  Vt.  33.  derly  v.  Storm,  6  Hill  (N.  Y.)  624- 

010  Bray's   Adm'r  v.    Seligman's  United  States  Trust  Co.  v.  United 

Adm'r,  75  Mo.  31.  States  Fire  Ins.  Co.,  18  N.  Y.  199; 

911  Stover  V.  Flack,  41  Barb.  162,  McKim  v.  Glenn,  66  Md.  479. 
30  N.  Y.  64. 

012  Post,  §  817(c).  015  Grew    v.     Breed,    10     Mete. 

013  Infra,  this  section,   (m).  (Mass.)  569. 

01*  Grew  v.  Breed,  10  Mete.  oie  Welles  v.  Larrabee,  36  Fed 
(Mass.)  569;  Crease  v.  Babcock,  866;  Adderly  v.  Storm,  6  Hill  (n' 
10  Mete.   (Mass.)    525;    Welles  v.   Y.)  628. 
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other,  but  appears  on  the  books  of  the  corporation  as  the  real 
owner,  creditors  of  the  corporation  may  hold  either  the  real  or 
the  apparent  owner  liable;*"  but  they  must  elect  which  they 
will  hold, — ^they  cannot  hold  both.  If  they  proceed  against 
the  real  owner,  and  recover  a  judgment,  they  cannot,  upon  fail- 
ing to  collect  the  judgment  from  him,  change  their  position 
and  proceed-  against  the  apparent  owner.  This  applies  to  na- 
tional banks.*^® 

In-  some  jurisdictions  it  is  expressly  provided  by  statute  that 
persons  holding  stock  in  a  representative  capacity,  as  trustee, 
executor,  guardian,  etc.,  shall  not  be  personally  liable  as  stock- 
holders, but  that  the  person  or  estate  represented  shall  be  lia- 
ble. It  has  been  held,  however,  that  such  a  provision  does  not 
exempt  one  who  subscribes  for  stock  in  his  own  name,  although 
for  the  benefit  of  another.^  ^*  A  partner  subscribing  for  stock 
for  the  benefit  of  himself  and  his  copartner,  but  in  his  own 
name  individually,  is  not  a  trustee,  within  the  meaning  of  such 
a  statute.®^" 

A  person  holding  in  trust  an  estate  consisting  in  part  of  cor- 
porate stock,  when  not  personally  liable,  is  bound  to  contribute 
from  the  trust  property  in  his  hands^®^^ 

Executors  and  administrators  are  not  personally  liable  for 
corporate  debts  on  account  of  stock  belonging  to  the  estate,  but 
the  estate  is  liable,  if  there  is  any  liability  at  all."^^ 

(m)  Liability  of  pledgees. — In  the  absence  of  statutory  provi- 
sion to  the  contrary,  a  person  who  appears  on  the  books  of  a 
corporation  as  a  stockholder  is  liable  as  such  to  creditors,  al- 
though the  stock  may  have  been  transferred  to  him  merely  as 
collateral  security.®^^     This  is  true  of  a  person  who  appears 

9ii7  Houghton  V.  Hubbell,  33   C.  And  see  Richmond  v.  Irons,  121 

C.  A.  574,  91  Fed.  453.  TJ.  S.  27. 

018  Yardley   v.    Wilgus,    56   Fed.  »22  See  Markell  v.  Ray,  75  Minn. 

965.  138.      And    see    infra,    this    sec- 

010  Stover  V.  Flack,  41  Barb.  162,  tion,  (o). 

SO  N.  y.  64.  023  Pullman  v.  Upton,   96  U.   S. 

010  Stover  V.  Flack,  41  Barb.  162,  328;  Germania  Nat.  Bank  of  New 

30  N.  Y.  64.  Orleans  v.  Case,  99  U.  S.  628,  2 

021  Sayles  v.  Bates,  15  R.  I.  342.  Keener's  Cas.  1186,  1  Cum.  Cas. 
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on  the  books  of  a  national  bank  as  a  stockholder.®^*  And  it  is 
true,  although  the  debt  for  which  the  stock  was  pledged  has 
been  paid,  if  there  has  been  no  retransfer  on  the  books  of  the 
corporation.®^^  "For  this  rule  several  reasons  are  given.  One 
is,  that  he  [the  pledgee]  is  estopped  from  denying  his  liability 
by  voluntarily  holding  himself  out  to  the  public  as  the  owner 
of  the  stock,  and  his  denial  of  ownership  is  inconsistent  with 
the  representations  he  has  made ;  another  is,  that  by  taking  the 
legal  title  he  has  released  the  former  owner;  and  a  third  is, 
that  after  having  taken  the  apparent  ovsoiership  and  thus  be- 
come entitled  to  receive  dividends,  vote  at  elections,  and  enjoy 
all  the  privileges  of  ownership,  it  would  be  inequitable  to  allow 
him  to  refuse  the  responsibilities  of  a  stockholder."®^® 

A  person  to  whom  a  certificate  of  stock  has  been  transferred 
as  collateral  security  is  not  liable  as  a  stockholder  if  the  stock 
has  not  been  transferred  to  him  at  all  on  the  books  of  the  cor- 
poration, or  if  it  has  been  transferred  to  him  in  terms,  not  as 
absolute  owner,  but  as  pledgee  merely.®^^     "It  has  never,  to 

948;  Anderson  v.  Philadelphia  stein,  82  Mo.  301,  affirming  11  Mo. 
Warehouse  Co.,  Ill  U.  S.  479,  2  App.  595;  Bagley  v.  Tyler,  43  Mo. 
Keener's  Cas.  1224;  Adderly  v.  App.  195;  National  Commercial 
Storm,  6  Hill  (N.  Y.)  624;  Rose-  Bank  v.  McDonnell,  92  Ala.  387; 
velt  V.  Brown,  11  N.  Y.  148;  United  Chatham  Bank  v.  Brobston,  99  Ga. 
States  Trust  Co.  v.  United  States  801;  Sleeper  v.  Goodwin,  67  Wis. 
Fire  Ins.  Co.,  18  N.  Y.  199;  John-  577.  And  see  In  re  Argus  Print- 
son  V.  Underhill,  52  N.  Y.  203;  ing  Co.,  1  N.  D.  435,  26  Am.  St. 
Holyoke    Bank    v.    Burnham,    11  Rep.  639. 

Cush.  (Mass.)  183;  Crease  v.  Bab-  •    92*  Germania  Nat.  Bank  of  New 

cock,  10  Mete.   (Mass.)   525;   Grew  Orleans  v.  Case,  99  U.  S.  628;  An- 

V.   Breed,   10   Mete.    (Mass.)    569;  derson  v.  Philadelphia  Warehouse 

Johnson  v.   Somerville  Dyeing  &  Co.,  Ill  U.  S.  497,  2  Keener's  Cas. 

Bleaching    Co.,    15    Gray    (Mass.)  1224. 

216;   First  Nat.  Bank  of  Barre  v.  025  Bowden  v.  Farmers'  &  Mer- 

Hingham  Mfg.  Co.,  127  Mass.  563;  chants'    Bank     of    Baltimore,     1 

Magruder  v.  Colston,  44  Md.  349,  Hughes,  307,  Fed.  Cas.  No.  1,714; 

22  Am.  Rep.  47;  Wheelock  v.  Kost,  Johnson  r.   Somerville   Dyeing  & 

77  111.  296;   State  v.  Bank  of  New  Bleaching    Co.,  15    Gray    (Mass.) 

England,  70  Minn.  398,  68  Am.  St.  216;    Ersklne   v.    Loewenstein,    82 

Rep.   538;    Harper  v.   Carroll,    66  Mo.    301,    affirming   11    Mo.    App. 

Minn.    487;    Hale    v.    Walker,    31  595. 

Iowa,  344,  7  Am.  Rep.  137;  Tuthill  ose  Germania  Nat.  Bank  of  New 

Spring  Co.  v.  Smith,  90  Iowa;  331;  Orleans  v.  Case,  99  U.  S.  628,  2 

Aultman's  Appeal,  98  Pa.  St.  505;  Keener's  Cas.   1186,   1  Cum.   Cas. 

Ball  Electric  Light  Co.  v.   Child,  948. 

68  Conn.  522;   Erskine  v.  Lowen-  927  Henkle  v.  Salem  Mfg.  Co.,  39 
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our  knowledge,"  said  Chief  Justice  Waite  in  the  supreme  court 
of  the  United  States,  "been  held  that  a  mere  pledgee  of  stock 
is  chargeable  where  he  is  not  registered  as  owner.'"^* 

In  some  jurisdictions  it  is  expressly  provided  by  statute  that 
persons  holding  stock  merely  as  collateral  security  shall  not  be 
liable  as  stockholders,  but  that  the  pledgor  shall  be  liable;  and 
under  such  a  provision  it  has  been  held  that  a  person  who  has 
taken  a  transfer  of  stock  absolute  on  its  face  may  escape  liabil- 
ity to  creditors  by  showing  that  the  transfer  was  in  fact  as  col- 
lateral security  merely.®^*  It  was  held  in  some  of  the  earlier 
cases  that  such  a  statute  did  not  apply  to  stock  not  issued  in 
the  usual  course,  and  Uierefore  that  it  did  not  exempt  persons 
holding  unsubscribed  stock  issued  by  the  corporation  to  them 
as  collateral  security,®^"  but  these  cases  have  been  overruled, 
and  the  contrary  held  in  the  later  cases.®^^  Under  such  a  stat- 
ute, a  person  who  holds  stock  merely  as  collateral  security  does 
not  become  liable  to  creditors  as  a  stockholder  because  he  votes 
the  stock  at  corporate  meetinga.^^^ 

(n)  Assignees  in  insolvency  or  bankruptcy. — The  assignees  in 
bankruptcy  or  insolvency  of  an  insolvent  debtor,  a  portion  of 
whose  assets  consists  of  shares  of  stock,  are  not  personally  liable, 
as  stockholders,  either  at  law  or  for  contribution  in  equity,  to 

Ohio  St.  547;  Anderson  v.  Phila-  928  Anderson  v.  Philadelphia 
delphia  Warehouse  Co.,  Ill  U.  S.  Warehouse  Co.,  Ill  U.  S.  479,  2 
479,  2  Keener's  Cas.  1224;  Beal  v.  Keener's  Cas.  1224. 
Essex  Savings  Bank,  15  C.  C.  A.  oasMcMahon  v.  Macy,  51  N.  Y. 
128,  67  Fed.  816,  33  U.  S.  App.  101;  155;  Burgess  v.  Seligman,  107  U. 
Pauly  V.  State  Loan  &  Trust  Co.,  g.  20;  Union  Savings  Ass'n  v. 
7  C.  C.  A.  422,  58  Fed.  666,  15  U.  geligman,  92  Mo.  635,  1  Am.  St. 
S.  App.  259,  165  V.  S.  606;  An-  Rep.  776;  Borland  v.  Nevada  Bank 
drews  v.  National  Foundry  &  Pipe  of  San  Francisco,  99  Cal.  89,  37 
Works,  22  C.  C.  A.  110,  76  Fed.  ^m.  St.  Rep.  32;  May  v.  Genesee 
166;  Wilson  v.  Merchants'  Loan  County  Savings  Bank,  120  Mich. 
&  Trust  Co.,  39  C.  C.  A.  231,   98    330 

Fed^688 ;  First  Nat.  Bank  of  Barre       „;„  Oriswold  v.  Seligman,  72  Mo. 
L,^'^l',?„^  5'?-  £°K.3",A^^"    110;    Fisher  v.    Seligman, '75   Mo. 
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563;   Welles  v.  Larrabee,  36  Fed. 

866;    Robinson    v.    Southern    Nat.  „                    „  ,.              ..„_  „ 

Bank,    180    U.    S.    295.     See,    also,  »"  Burgess  v.  Seligman,  107  U. 

Frater  v.  Old  Nat.  Bank  of  Provl-  S.    20;    Union    Savings    Ass'n    v. 

deuce,  42  C.  C.  A.  133,  101  Fed.  391.  Seligman,   92  Mo.   635,   1  Am.   St. 

Compare,     however.     Grew     v.  R®P-  ''''^■ 

Breed,  10  Mete.  (Mass.)  569.  932  Union  Savings  Ass'n  v.  Selig- 
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creditors  of  the  corporation  under  a  statute  making  stockhold- 
ers personally  liable  for  corporate  debts,  although  they  may 
have  attended  meetings  of  the  corporation,  and  acted  as  stock- 
holders.®** 

(o)  Liability  of  estate  of  decedent  and  of  distributees. — ^When 
stock  in  a  corporation  belongs  to  the  estate  of  a  deceased  stock- 
holder, the  estate  is  subject  to  the  statutory  liability  imposed 
upon  stockholders  for  corporate  debts,  if  the  liability  is  con- 
tractual, and  if  the  remedy  for  its  enforcement,  when  a  remedy 
is  provided  by  statute,  is  such  that  the  liability  can  be  en- 
forced.®** This  question  has  been  somewhat  considered  in  a 
former  section.®*®  In  order  to  establish  a  liability  against  the 
estate  of  a  decedent  on  account  of  stock  belonging  to  the  estate, 
the  stock  need  not  be  registered  in  the  name  of  the  executor  or 
administrator.®*  ® 

If  executors  invest  in  the  stock  of  a  corporation  without  au- 
thority, the  estate  will  not  be  liable  as  a  stockholder.®*'^ 

The  widow  and  heirs  of  a  shareholder  in  a  corporation,  to 
whom  the  probate  court  allots  the  shares  of  stock  in  division,  in 
proportion  to  their  interests  in  the  estate,  but  who  let  the  stock 
stand  in  the  name  of  the  deceased  without  any  notice  of  their 
title  to  it,  are  liable  to  assessment  as  stockholders  on  the  in- 
solvency of  the  corporation.®** 

man,  92  Mo.  635,  1  Am.   St.  Rep.  ton  Nat.  Bank  v.  Atkins,  72  Vt.  33; 

776;   Burgess  v.  Seligman,  107  U.  In   re   Warren's   Estate,    52   Mich. 

S.  20.  557;  Nolan  v.  Hazen,  44  Minn.  478. 

933  Gray  y.  Coffin,  9  Gush.  (Mass.)        ^s  to  enforcing  liability  against 

192;  American  File  Co.  v.  Garrett,  the  estate  of  a  deceased  partner, 

110  U.  S.  288.  where   stock   was   owned   by  the 

93*  Bailey  v.  Hollister,  26  N.  Y.  partnership,  see  Barton  Nat.  Bank 

112;   Gianella  v.  Bigelow,  96  Wis.  v.  Atkins,  72  Vt.  33. 
185;  Richmond  v.  Irons,  121  U.  S.       „„  .    +     s  oiq 
27;  Cochran  v.  Weichers,  119  N.  Y.  ^^^^'  ^  '*^''- 

399,  2  Keener's  Cas.  1788,  2  Smith's        936  Gianella  v.  Bigelow,  96  Wis. 

Cas.  901;  Manville  v.  Edgar,  8  Mo.  185. 

App.  324;  Marks  v.  Hardy,  86  Mo.       937 -n,-™-  v  t  eo   qfi  iM  v   sn? 
232;     New    England    Commercial       »"  Diven  v.  Lee,  36  N.  Y.  302. 

Bank  v.  Newport  Steam  Factory,  6       938  Matteson  v.  Dent,  176  U.  S. 

R.  I.  154,  75  Am.  Dec.  688;  Davis  521,    affirming   Dent  v.   Matteson, 

V.  Weed,  44  Conn.  569;  Stedman  v.  73  Minn.  170  (under  the  national 

Eveleth,  6  Mete.  (Mass.)  114;  Bar-  bank  act). 
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§  817.    Effect  of  transfers  of  stock  on  individual  liability  for  cor- 
porate debts. 

(a)  In  general. — There  has  been  much  difficulty  in.  construing 
charter,  statutory,  and  constitutional  provisions  for  the  purpose 
of  determining  the  effect  of  transfers  of  stock  upon  the  indi- 
vidual liability  of  stockholders,  and  the  decisions  on  the  ques- 
tion are  conflicting. 

Under  provisions  simply  making  "the  stockholders"  of  a  cor- 
poration liable  for  its  debts,  some  of  the  courts  have  held  that 
individual  liability  for  a  debt  attaches  to  those  persons,  and  to 
those  persons  only,  who  vs^ere  stockholders  at  the  time  the  debt 
was  contracted, — ^that  persons  who  have  become  stockholders 
since  the  debt  was  contracted  are  not  liable,  and  that  persons 
who  were  stockholders  at  the  time  it  was  contracted  are  not 
relieved  from  liability  by  the  fact  that  they  have  since  trans- 
ferred their  stock,  and  ceased  to  be  stockholders.®^'  In  an  In- 
diana case,  in  which  this  construction  was  adopted,  it  was  said : 
"The  holder  of  stock  in  the  corporation  has  a  voice  in  conduct- 
ing the  affairs  of  the  corporation,  so  far,  at  least,  as  the  selec- 
tion of  its  officers  is  concerned,  and  has  the  means  of  knowing 
the  situation  of  its  affairs  and  business,  and  he  should  not  be 
permitted  to  avoid  his  liability  for  the  debts  of  the  corporation 
by  transferring  his  stock  to  another  person.  On  the  other 
hand,  the  purchaser  of  stock  who  has  previously  had  no  connec- 

938  California:     Larrabee  v.  Bald-  Pierce,  32  N.  H.  388,  1  Cum.  Cas. 

win,    35    Gal.    155;     Danlelson    v.  936. 

Yoakum,  116  Cal.  382.  New  York:     Moss  v.  Oakley,  2 

Indiana:     Williams  v.  Hanna,  40  Hill,  265;  Harger  v.  McCullough,  2 

Ind.   535;    Reeder  v.  Maranda,   66  S^^'o^i  V    °'^  ^'^f    \7it^ 

Ind    485  Barb.  279 ;  Tracy  V.  Yates,  18  Barb. 

■       ,'  „      .  -r  ^  152;  Judson  v.  Rbssie  Galena  Co., 

Maryland:      Norris  v.   Johnson,  g    p^^j        ggg    gg   j^j^    j^ec.   569; 

^*  f^-  fl'  ^°"'^  y-  "^o^''?.^    1,^  Phillips  V.  Therasson,  11  Hun,  141; 

34  Md.  492;  Emmert  v.  Smith    40  ^  ^_  ^ew  York  &  Liverpool 

Md.  123;  Weber  v.  Fickey,  47  Md.  steamship   Co.,    10    Abb.   Pr.   229. 

13^-  But   see   McCullough   v.   Moss,   5 

Michigan:     See  Voight  v. Dregge,  Denio,  567. 
97  Mich.  322 ;  Macomber  V.  Wright,       Tennessee:      See     Jackson     v. 

108  Mich.  109.  Meek,  87  Tenn.  69,  10  Am.  St.  Rep. 

New    Hampshire:      Chesley    v.  620. 
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tion  with  the  corporation,  has  not  the  means  of  knowing  very 
definitely  the  amount  of  debts  owed  by  the  corporation.  He 
may  know  the  market  value  of  the  stock,  but  this  furnishes  no 
very  safe  criterion  by  which  to  determine  the  amount  of  in- 
debtedness. The  creditor,  if  he  looks  to  the  individual  liabil- 
ity of  the  stockholders  at  all,  looks  to  those  who  are  stockhold- 
ers at  the  time  he  lends  his  credit,  and  to  those  he  should  be 
content  to  look  for  the  collection  of  his  debt."**"  And  in  a  New 
York  case  it  wag  said,  as  the  reason  for  this  construction :  "A 
man  who  purchases  stock,  and  comes  into  a  corporation  after 
it  has  been  engaged  in  business,  may  often  be  deceived  in  rela- 
tion to  the  number  and  magnitude  of  its  debts.  But  while  he 
is  a  stockholder,  he  can  know  something  about  the  extent  of  ob- 
ligation contracted  by  the  company,  and  is  not  wholly  without 
the  means  of  exerting  an  influence  over  those  who  manage  its 
concerns.  And  as  to  those  who  may  deal  with  the  corpora- 
tion, they  bestow  their  labor,  or  part  with  their  property  on 
the  credit  of  those  who  are  known  to  be  stockholders."®*^ 

In  some  states  the  courts  have  not  adopted  this  construction 
of  statutes  imposing  individual  liability  upon  stockholders,  but 
have  held  that  those  persons,  and  those  persons  only,  are  liable 
who  are  stockholders  at  the  time  the  liability  is  enforced.  Un- 
der a  charter  providing  that  the  members  of  the  corporation 
should  at  all  times  be  liable  for  all  debts  due  by  the  corpora- 
tion, it  was  held  that  persons  who  were  members  of  the  corpora- 
tion at  the  time  a  debt  was  contracted,  but  who  had  transferred 
their  stock  before  commencement  of  an  action  to  enforce  their 
liability,  were  not  liable.®**  And  where  a  statute  provided 
that  the  stockholders  of  a  corporation  should  be  individually 
responsible,  to  the  amount  of  their  respective  shares  of  stock, 
for  aU  of  its  indebtedness  and  liabilities,  it  was  held  that  it 
was  not  the  persons  who  were  stockholders  at  the  time  the  debt 

940  Williams  v.   Hanna,   40   Ind.  9*2  Middleton  Bank  v.  Magill,  5 

535.  Conn.  28,  1  Cum.  Cas.  912.     Com- 

»4i  Moss  V.  Oakley,  2  Hill  (N.  Y.)  pare  Deming  v.  Bull,  10  Conn.  409. 
265. 
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accrued  who  were  liable,  but  those  who  were  stockholders  at  the 
time  the  action  was  commenced.**^ 

In  other  states  the  courts  have  placed  a  different  construc- 
tion on  the  statutes.  In  some  of  the  states,  charter  or  statutory 
provisions  that  "all"  the  members  or  stockholders  of  a  corpo- 
ration shall  be  individually  liable  for  its  debts  have  been  con- 
strued as  rendering  liable  all  who  were  stockholders  or  mem- 
bers when  the  debt  was  contracted,  although  they  may  have 
since  transferred  their  stock,  and  also  all  who  are  stockholders 
or  members  when  an  action  is  commenced  to  enforce  the  lia- 
bility, although  they  may  not  have  been  members  when  the  debt 
was  contracted ;  and  in  other  states  the  courts  have  so  construed 
statutes  or  charters  not  using  the  word  "all,"  but  simply  mak- 
ing stockholders  or  members  liable.^**  Where  this  construction 
has  been  given,  a  person  is  not  liable  for  debts  contracted  be- 
fore he  became  a  stockholder,  if  he  has  ceased  to  be  a  stock- 
holder before  commencement  of  the  action  to  enforce  the  lia- 
bility.»« 

943  Cleveland    v.    BTirnham,    55  Burnham,  11  Cush.  183 ;   Johnson 

Wis.    598.     See,    also,    Dauchy    v.  v.  Somervllle  Dyeing  &  Bleaching 

Brown,    24   Vt.    197;    Barton   Nat.  Co.,  15  Gray,  216.     Compare  Bond 

Bank  v.  Atkins,   72  Vt.  33;    First  v.Appleton,   8   Mass.   472,   5  Am. 

Nat.   Bank  of  Winona  v.  Winona  Dec.  111. 

Plow  Co.,  58  Minn.- 167;   Olson  v.  New  York:     Freeland  v.  McCul- 

Cook,   57   Minn.    552;    Geljhard   v.  lough,  1  Denio,  414,   43  Am.  Dec. 

Eastman,    7   Minn.    56;    Foster   v.  685.    But  see  the  cases  in  note  939, 

Row,  120  Mich.  1,  77  Am.  St.  Rep.  supra. 

565;    McClaren   v.   Franciscus,   43  Ohio:     Brown  v.  Hitchcock,   36 

Mo.  452;  Miller  v.  Great  Republic  Ohio  St.  667;   Wheeler  v.  Faurot, 

Ins.   Co.,   50  Mo.   55;    Simmons  v.  37  Ohio  St.  26;  Barrick  v.  Gifford, 

Dent,  16  Mo.  App.  288;   Bagley  v.  47  Ohio  St.  180,  21  Am.  St.  Rep. 

Tyler,  43  Mo.  App.  195;   Skrainka  798;  Bonewitz  v.  Van  Wert  County 

V.  Allen,  76  Mo.  384;  Van  Demark  Bank,  41  Ohio  St.  78;  Railroad  Co. 

V.    Barons,    52    Kan.    779;    Rhode  v.  Smith,  48  Ohio  St.  219;   Mason 

Island   Mortgage   &   Trust   Co.   v.  v.    Alexander,    44    Ohio    St.    318; 

Moulton,   82   Fed.   979    (under  the  Boice  v.  Hodge,  51  Ohio  St.  236,  46 

Kansas  statute);   Brown  v.  Trail,  Am.  St.  Rep.  569;   Peter  v.  Union 

89   Fed.   641    (under   Kansas   stat-  Mfg.  Co.,  56  Ohio  St.  181,  2  Keen- 

ute) ;  Chatham  Bank  v.  Brohston,  er's  Cas.  1221 ;  Harpold  v.  Stobart, 

99    Ga.   801;    Foster   v.   Row,   120  46  Ohio  St.  397,   15  Am.  St.  Rep. 

Mich.  1.  618;  Wick  Nat.  Bank  v.  Union  Nat. 

""Illinois:    Root  v.  Sinnock,  120  Bank,  62  Ohio  St.  446,  78  Am.  St. 

HI.  350,  60  Am.  Rep.  558;  Sprague  Rep.  734;   Wehrman  v.  Reakirt,  1 

V.  National  Bank  of  America,  172  Cin.  R.  230. 

HI.  149,  64  Am.  St.  Rep.  17.  Rhode  Island:     Sayles  v.  Bates, 

Massachusetts:     Curtis  v.  Har-  15  R.  I.  342. 

low,  12  Mete.  3;  Holyoke  Bank  v.  oio  Holyoke   Bank  v.   Burnham, 
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Under  a  constitutional  provision  that  in  all  cases  each  stock- 
holder of  a  corporation  shall  be  indiTidually  liable  in  a  cer- 
tain amount  for  its  debts,  and  a  statutory  provision  that,  if  any 
execution  shall  have  been  issued  against  the  property  and  ef- 
fects of  a  corporation,  and  if  there  cannot  be  found  property 
whereon  to  levy  the  same,  then  it  may  be  issued,  on  motion, 
against  any  of  the  stockholders  to  the  extent  of  their  liability, 
it  has  been  held  that  the  liability  attached  to  those  who  were 
stockholders  at  the  time  the  execution  was  issued,  and  not  to 
those  who  had  in  good  faith  transferred  their  stock,  although 
they  were  stockholders  when  the  debt  was  contracted.®*®  In 
a  later  case  in  Missouri  it  was  held  that  the  liability  of  a  stock- 
holder was  measured  by  the  number  of  shares  held  by  him  at 
the  time  of  the  return  of  the  execution  against  the  corporation 
unsatisfied,  and  not  by  the  number  held  by  him  at  the  time  of 
the  motion  for  execution  against  him.®*'' 

Under  a  bank  charter  providing  that,  if  the  bank  should  re- 
fuse or  neglect  to  pay  its  bills  on  demand,  "the  original  stock- 
holders, their  successors,  assigns,  and  the  members  of  the  said 
corporation,"  should  be  jointly  and  severally  liable  to  the  hold- 
er, it  was  held  that  only  such  of  the  original  stockholders,  their 
successors  and  assigns,  as  were  members  of  the  corporation  at 
the  time  the  payment  of  its  bills  was  refused  were  liable.®** 

Under  a  statute  providing  that,  "in  case  of  deficiency  of  at- 
tachable corporate  property  or  estate,  the  individual  property, 
rights  and  credits  of  any  stockholder  shall  be  liable,  to  the 
amount  of  his  stock,  for  all  debts  of  the  corporation  contracted 
prior  to  the  transfer  thereof,  for  the  term  of  one  year  after  the 
record  of  the  transfer  in  the  books  of  the  corporation,  and  for 
the  term  of  six  months  after  judgment  recovered  against  said 

11  Cush.    (Mass.)    183;    Sayles  v.  Rhode   Island   Mortgage   &  Trust 

Bates,  15  R.  I.  342.  Co.  v.  Moulton,  82  Fed.  979  (Kan- 

»i6McCIaren   v.    Franciscus,    43  sas  statute).     Compare  Leland  v. 

Mo.  452;  Miller  v.  Great  Republic  Marsh,  16  Mass.  389. 

Ins.   Co.,   50  Mo.   55;    Simmons   v.  "47  Skrainka  v.  Allen,  76  Mo.  384, 

Dent,  16  Mo.  App.  288;   Bagley  v.  reversing  7  Mo.  App.  434. 

Tyler,  43  Mo.  App.  195;  Van  De-  948  Bond   v.   Appleton,    8    Mass, 

mark    v.    Barons,    52    Kan.    779;  472,  5  Am.  Dee.  111. 
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corporation  in  any  suit  commenced  within  the  year  aforesaid," 
it  was  held  that  a  stockholder  might  be  liable  for  a  debt  con- 
tracted before  he  became  a  stockholder.^*' 

Somolimcs  the  statutes  contain  an  express  provision  as  to  the 
effect  of  a  bona  fide  transfer  on  the  liability  of  the  parties,  and 
thus  leave  no  room  for  doubt  as  to  the  meaning.  The  national 
banking  act,  for  example,  expressly  provides  that,  in  the  case 
of  a  transfer  of  shares,  the  transferee  shall  succeed  to  all  the 
liabilities  of  the  transferrer,  and  under  this  provision  a  bona 
fide  and  complete  transfer  of  shares  relieves  the  transferrer 
from  any  further  liability,  even  for  debts  contracted  before  the 
transfer,  and  the  transferee  becomes  liable.'^" 

On  the  other  hand,  a  statute  sometimes  expressly  provides 
that  a  transfer  of  stock  shall  not  relieve  the  transferrer  from 
liability  for  debts  previously  contracted.*^^  In  Iowa  it  is  ex- 
pressly provided  by  statute  that  a  transfer  of  stock  shall  not 
exempt  the  person  making  it  from  any  liability  of  the  corpora- 
tion created  prior  thereto,  and  this  applies  to  the  liability  im- 
posed by  statute  to  corporate  creditors,  after  the  corporate  as- 
sets have  been  exhausted,  to  the  amount  remaining  due  on 
stock.»s2 

A  person  who  has  been  a  stockholder  in  a  corporation  is  not 
in  any  jurisdiction  liable  for  debts  contracted  by  the  corpora- 
tion after  he  parted  with  his  stock,'^'  unless,  as  will  presently 
be  explained,  he  has  permitted  the  stock  to  remain  in  his  name 

»*9  Longley  v.  Little,  26  Me.  162.    527;  Emmert  v.  Smith,  40  Md.  123; 

950  Johnson  v.  Laflin,  5  Dill.  65,  Bp'-dman  v.  Osborn  23  Pick 
Fed.  Gas.  No.  7,393,  1  Cum.  Cas.    (Mass.)  295;   Chemical  Nat.  Bank 

608;  Johnston  v.  LaHin,  103  U.  S.  Y-  9°^^^^}-  ^^^  ^^Ahfn  W    i f  1    2 

800  2  Keener's  Cas.  1065;  Whitney  Umon  FS-f"-.  56  Ohio  St.  181,  2 

V.  Butler,  118  U.  S.  655;  Sykes  v.  teener's    Gas.    1216;    Johnson    v. 

xT«ii«wa^  SI  pprl    4<!2  Laflm,  5  Dill.  65,  Fed.  Cas.  No.  7,- 

Holloway,  81  Fed.  432.  ^  ^^^   ^^^   g^^.  j^^^^^^^  ^. 

951  White  V.  Green,  105  Iowa,  laflin,  103  U.  S.  800,  2  Keener's 
176;  Gunnison  V.  United  States  In-  (,^^  j^Qgg.  Rjcaud  v.  Wilmington 
vestment  Co.,  70  Minn.  292.  Savings  &  Trust  Co.,  25  U.  S.  App. 

052  White  v.  Green,  105  Iowa,  434,  70  Fed.  424,  17  C.  C.  A.  170; 
176.  Taylor  v.  West  Liberty  Wheel  Co., 

»f  8  Matthews  v.  Albert,  24  Md.    6  Ohio  Dec.  947. 
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on  tHe  books  of  the  corporation,^^*  or  unless  there  is  an  express 
provision  that  he  shall  remain  liable.®^^ 

A  charter  or  statute,  however,  sometimes  makes  stockholders 
liable  for  a  certain  time  after  a  transfer  of  their  stock,  or  after 
a  transfer  and  notice  thereof.  Under  a  statute  providing  that 
each  stockholder  of  a  corporation  should  be  liable  to  double  the 
araoimt  of  stock  held  or  owned  by  him,  and  for  three  months 
after  giving  notice  of  transfer,  it  was  held  that  a  stockholder 
was  liable  for  all  debts  incurred  while  he  was  a  stockholder,  and 
-for  all  debts  incurred  within  three  months  after  his  giving  no- 
tice of  a  transfer  of  his  stock.®®*  Under  a  bank  charter  pro- 
viding that  no  stockholder  shall  be  relieved  from  personal  lia- 
bility for  the  ultimate  redemption  of  bills  and  notes  issued 
by  the  bank  by  the  sale  of  his  stock  until  he  shall  have  caused 
to  be  given  sixty  days'  notice  of  such  sale  in  a  newspaper,  and 
in  case  of  failure  of  the  bank,  all  the  stockholders  who  may 
have  sold  their  stock  at  any  time  within  six  months  prior  to 
said  failure  shall  be  liable  in  the  same  manner  as  if  they  had 
not  sold  their  stock,  all  the  stockholders  who  have  sold  their 
stock  at  least  six  months  before  failure  of  the  bank,  and  who 
have  given  the  required  notice,  are  exempt  from  liability,  while 
all  who  have  not  sold  their  stock,  or  who  have  sold  their  stock 
within  six  months  prior  to  the  failure,  or  who  have  done  so 
more  than  six  months  prior  to  the  failure,  but  have  omitted  to 
give  the  required  notice  thereof,  remain  liable.®®^  Under  a 
statute  declaring  that  the  liability  of  a  stockholder  for  corpo- 
rate debts  contracted  during  his  ownership  of  the  stock,  to  the 
extent  of  his  unpaid  subscription,  shall  continue  for  a  year  after 
the  sale  or  transfer  of  his  stock,  and  providing  that  the  stock 
shall  be  transferable  by  the  indorsement  and  delivery  of  the 

95*  See  infra,  this  section,  (c).  Thornton    v.    Lane,    11    Ga.    459; 

955  See  the  cases  in  the  notes  fol-  Rol'ison  v.  Beall,  26  Ga  17;  Brob- 
inwiTiP-  ston  V.  Downing,  95  Ga.  505;  Chat- 
lowmg.  ham  Bank  V.  Brobston,  99  Ga.  201; 

956  Hull  V.  Burtis,  90  111.  213;  p^,.^^  ^  Dahlonega  Tanning  & 
Fuller  V.  Ledden,  87  111.  310.  Leather  Mfg.  Co.,  22  Ga.  86;  Ma- 

957  Lane  v.   Morris,  8   Ga.   468;,  son  r.  Force,  30  Ga.  99. 
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stock  certificate,  and  registration  of  the  transfer  on  the  books 
of  the  corporation,  the  year  does  not  begin  to  run  until  a  trans- 
fer is  registered.®^* 

(b)  Time  when  debt  is  contracted — Renewal  or  change  in  char- 
acter of  debt. — ^Although  a  person  may  not  be  a  stockholder  in  a 
corporation  at  the  time  it  enters  into  a  contract,  he  may  be  lia- 
ble for  an  indebtedness  incurred  by  the  corporation  under  the 
contract  after  he  became  a  stockholder.  Thus,  where  a  statute 
made  the  stockholders  of  a  corporation  liable  for  all  debts  con- 
tracted by  it,  a  person  who  was  not  a  stockholder  when  the  cor- 
poration entered  into  a  contract  was  held  liable  for  installments 
which  became  due  under  the  contract  after  he  became,  and  while 
he  continued,  a  stockholder.'®' 

On  the  other  hand,  a  person  is  not  necessarily  liable  for  a 
debt  incurred  by  a  corporation  after  he  ceases  to  be  a  stock- 
holder, although  under  a  contract  entered  into  while  he  was  a 
stockholder.  Where  a  statute  made  stockholders  of  a  corpo- 
ration liable  for  "debts"  contracted  by  it,  a  person  who  was 
a  stockholder  when  the  corporation  leased  premises  was  held 
not  liable  for  the  rent  of  a  quarter  which  commenced  after  he 
disposed  of  his  stock.'®" 

It  has  been  held  that,  since  a  debt  is  merged  in  a  judgment 
recovered  therefor,  a  person  who  is  a  stockholder  at  the  time 
a  corporation  contracts  a  debt,  but  who  ceases  to  be  a  stock- 
holder before  a  judgment  is  recovered  against  the  corporation 
on  the  debt,  is  not  liable  on  the  judgment,  although  he  was  lia- 
ble on  the  original  debt.'®^     But,  on  the  other  hand,  it  has  been 

958  Kriger  v.  Hanover  Nat.  Bank,  ers  of  the  company  at  the  time 
72  Miss.  462.  the  contract  was  made,  who  trans- 

959  McMaster    v.    Davidson,    29  ferred  their  stock  to  insolvent  per- 
Hun  (N.  Y.)  542.  sons,   were  liable  for  milk  deliv- 

860  Bordman  v.  Osborn,  23  Pick,  ered  under  the  contract  after  the 

(Mass.)   295.  transfer,  although  all  the  milk  de- 

In  an  Ohio  case,  however,  it  was  livered  prior  to  the  transfer  was 
held  that,  where  milk  was  fur-  duly  paid  for.  Herrick  v.  Ward- 
nished  a  dairy  company  under  a  well,  58  Ohio  St.  294. 
contract  to  furnish  for  one  year,  96i  Handrahan  v.  Cheshire  Iron 
at  a  stipulated  price,  not  less  than  Works,  4  Allen  (Mass.)  396;  Ma- 
a  certain  quantity  of  milk  daily,  son  v.  Cheshire  Iron  Works,  4  Al- 
to be  paid  for  monthly,  stockhold-  len  (Mass.)  398. 
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held  tliat  obtaining  a  judgment  on  a  debt  does  not  make  it  a 
new  debt,  so  as  to  render  liable  a  person  who  took  a  transfer  o£ 
stock  after  the  original  debt  was  contracted.'®^ 

When  a  debt  due  from  a  corporation  is  settled  by  giving  a 
note  therefor,  and  a  new  note  is  given  when  the  note  becomes 
diie,  the  original  liability  is  extinguished,  in  the  absence  of  evi- 
dence of  a  contrary  intent,  and  the  date  of  the  second  note  is 
the  time  when  the  debt  is  incurred  for  the  purpose  of  determin- 
ing who  are  liable  as  stockholders.®*^  But  if  the  taking  of  a 
note  for  an  existing  debt  is  not  a  payment  of  the  debt, — ^which 
is  a  question  of  intention, — it  does  not  release  from  liability  a 
person  who  was  a  stockholder  when  the  debt  was  contracted, 
but  who  has  transferred  his  stock,  in  those  jurisdictions  in 
which  stockholders  remain  liable  for  existing  debts  notwith-  ■ 
standing  a  transfer  of  their  stock.  In  such  a  case,  however, 
the  liability  is  on  the  original  debt,  and  not  on  the  note.'®* 
Under  a  provision  making  stockholders  liable  for  debts  con- 
tracted "during  the  time  they  hold  stock,"  those  who  are  stock- 
holders at  the  time  a  note  is  given  for  a  pre-existing  debt  are 
liable  on  the  note,  and  not  those  who  were  stockholders  when 
the  original  debt  was  contracted,  but  who  have  transferred  their 
stock  before  the  giving  of  the  note.®*® 

When  certificates  of  deposit  issued  by  a  bank  are  renewed, 
the  old  certificates  being  surrendered,  and  new  ones  issued,  and 
a  part  of  the  principal  being  paid  in  some  cases,  and  interest 
in  others,  the  new  certificates  are  new  contracts  for  the  pur- 
pose of  determining  the  liability  of  stockholders.®"* 

The  debts  represented  by  bonds  issued  by  a  corporation  are 
to  be  treated  as  having  been  contracted  at  the  time  the  bonds 
were  issued,  although  the  proceeds  may  have  been  applied  in 

962  Larrabee  v.  Baldwin,  35  Cal.  «64  winona  Wagon  Co.  v.  Bull, 

155.  108  Cal.  1. 

063  Milllken    v.    Whitehouse,    49  „.r  n    ti  ™           tjt  i           a  -r    t 

Me.  527.    And  see  Wheeler  v.  Fau-  '"'^^f^^T?  ^-  ^°^"'^^'  *  '■  ^^ 

rot,  37  Ohio  St.  26;  Taylor  v.  West  ""^^rsn.  iis.y.j  i. 

Liberty  Wheel   Co.,    6   Ohio   Dec.  see  Seymour  v.  Bank  of  Minne- 

947,  9  Am.  Law  Rec.  28.  sota,  79  Minn.  211. 
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paying  existing  debts  of  the  corporation.^®''  When,  by  statute, 
a  transferrer  of  stock  remains  liable  for  all  liabilities  of  the 
corporation  created  prior  to  the  transfer,  he  is  liable  upon  bonds 
issued  by  the  corporation  prior  to  the  transfer,  although  not  ma- 
turing until  afterwards.*** 

A  person  is  not  liable  on  a  note  executed  by  a  corporation 
while  he  was  a  stockholder,  but  not  discounted  or  delivered  un- 
til after  he  transferred  his  stock,  although  the  note  is  dated  as 
of  the  time  of  its  execution.®*® 

(c)  Registration  of  transfers.— If  there  is  no  charter  or  statu- 
tory requirement  that  transfers  of  stock  shall  be  registered  on 
the  books  of  the  corporation,  registration  is  not  necessary  either 
to  relieve  the  transferrer  from  liability  or  to  render  the  trans- 
feree liable.*'"'  By  the  weight  of  authority,  however,  when 
there  is  a  charter  or  statutory  provision  that  transfers  must  be 
made  or  registered  on  the  bookl  of  the  corporation,  an  unreg- 
istered transfer,  although  it  may  be  good  as  between  the  parties, 
is  not  good  as  against  creditors,  and  will  not  relieve  the  trans- 
ferrer from  liability.*''^ 

According  to  the  better  opinion,  if  a  stockholder  sells  his 
stock  and  delivers  to  the  proper  officer  of  the  corporation  his 
certificate  of  stock  with  a  power  of  attorney  which  is  sufficient 
to  effect  a  transfer  of  his  stock  on  the  books,  this  is  sufficient 

»87  Sayles  v.  Bates,  15  R.  I.  342.  v.  Ludwlg,  34  Me.  455;    Dane  v. 

»«8  White  V.  Green,  105  Iowa,  176.  Young,    61    Me.    160;    Johnson   v. 

089  Close  V.  Brady,  4  Misc.  Rep.  Somerville    Dyeing    &    Bleaching 

(N.  Y.)  474.  Co.,    15    Gray    (Mass.)    216;    Mc- 

970  Sayles  v.  Bates,  15  R.  I.  342 ;  Claren  v.  Pranciscus,  43  Mo.  452 ; 
Cutting  V.  Damerel,  88  N.  Y.  410.  PuUis  v.  Pranciscus,  43  Mo.  469; 

971  Shellington  v.  Howland,  53  N.  A.  Wight  Co.  v.  Steinkemeyer,  6 
Y.  371,  2  Keener's  Cas.  1803;  Wor-  Mo.  App.  574;  Topeka  Mfg.  Co.  v. 
rail  V.  Judson,  5  Barb.  (N.  Y.)  210;  Hale,  39  Kan.  23;  Plumb  v.  Bank 
Powers  V.  Knapp,  71  Hun  (N.  Y.)  of  Enterprise,  48  Kan.  484;  Harper 
371,  158  N.  Y.  733;  Cutting  v.  Da-  v.  Carroll,  66  Minn.  487;  Harpold 
merel,  23  Hun,  339,  88  N.  Y.  410;  v.  Stobart,  46  Ohio  St.  397,  15 
Richardson  v.  Abendroth,  43  Barb.  Am.  St.  Rep.  618 ;  Herrick  v.  Ward- 
(N.  Y.)  162;  Irons  v.  Manufactur-  well,  58  Ohio  St.  294;  Parker  v. 
ers'  Nat.  Bank,  27  Fed.  591;  Rich-  Carolina  Savings  Bank,  53  S.  C. 
mond  V.  Irons,.  121  U.  S.  27;  Bor-  583,  69  Am.  St.  Rep.  888;  Kriger  v. 
land  V.  Haven,  37  Fed.  394;  Mat-  Hanover  Nat.  Bank,  72  Miss.  462. 
teson  V.  Dent,  176  U.  S.  521;  Dent  Compare,  however,  Laing  v.  Bur- 
V.  Matteson,  73  Minn.  170;  Fowler  ley,  101  111.  591. 


§  817d  CREDITORS  OF  CORPORATIONS.  2561 

to  put  an  end  to  his  liability,  although  the  corporation  may  neg- 
lect to  register  the  transfer.^^^ 

There  is  some  authority  for  saying  that,  when  a  transfer  of 
stock  is  not  registered  on  the  hooks  of  the  corporation,  the  trans- 
feree cannot  be  held  liable;*''*  but  this  is  doubtful.®''*  How- 
ever this  may  be,  creditors  must  elect  which  they  will  proceed 
against.  They  cannot  proceed  against  one,  and  then,  on  fail- 
ing to  collect  their  claims  from  him  because  of  insolvency,  pro- 
ceed against  the  other.®'® 

Shares  belonging  to  estate  of  decedent. — A  statute  provid- 
ing that  shares  of  stock  shall  be  transferable  only  on  the  books 
of  the  corporation,  and  that  the  transferee  shall  be  liable  as 
a  stockholder,  does  not  require  that  shares  belonging  to  the  es- 
tate of  a  decedent  shall  be  transferred  on  the  books  of  the  cor- 
poration to  the  executor  or  administrator,  in  order  to  estab- 
lish liability  for  corporate  debts  against  the  estate  of  the  de- 
cedent.®'^ 

(d)  Transfers  to  escape  liability,  and  transfers  which  are  merely 
colorable. — If  a  transfer  is  made  in  good  faith  and  to  a  respon- 
sible person,  it  is  none  the  less  effectual  to  relieve  the  trans- 
ferrer from  liability  because  it  is  made  for  the  purpose  of  es- 
caping liability.®'^     But  a  transfer  for  the  purpose  of  escap- 

872  Whitney  v.  Butler,  118  U.  S.  1,  77  Am.  St.  Rep.  565;  Yardley  v. 
655  (under  the  national  bank  act) ;    Wilgus,  56  Fed.  965. 

Earle  v.  Coyle,  38  C.  C.  A.  228,  97  s'^  Yardley   v.   Wilgus,    56    Fed. 

Fed.  410,  affirming  95  Fed.  99;  Cox  965. 

V.    Elmendorf,    97    Tenn.    518,    2  976  Gianella  v.  Bigelow,  96  Wis. 

Keener's     Cas.     1229.     And     see  185. 

Hayes  v.  Shoemaker,  39  Fed.  319 ;  »77  Magruder  v.  Colston,  44  Md. 

Young    V.    McKay,    50    Fed.    394;  349,    22    Am.    Rep.    47;    Miller    v. 

Chemical  Nat.  Bank  v.  Colwell,  132  Great  Republic  Ins.  Co.,  50  Mo.  55; 

N.  Y.  250,  reversing  16  Daly   (N.  Simmons  v.  Dent,  16  Mo.  App.  288. 

Y.)  28;  Young  v.  McKay,  50  Fed.  In  the  absence  of  fraud,  a  sale 

394;  Foster  V.  Row,  120  Mich.  1,  of  stock  by  a  pledgee  in  accord- 

77  Am.  St.  Rep.  565.  ance  with  the  terms  of  the  pledge 

Compare,    however,    Harpold    v.  relieves  him  from  any  further  lia- 

Stobart,   46  Ohio   St.  397,   15  Am.  bility   as   a   stockholder,   although 

St.  Rep.  618.  his    purpose    may    have    been    to 

873  See  Cleveland  v.  Burnham,  64  avoid  liability.     Magruder  v.  Col- 
Wis.    347;    Branson   v.    Oregonian  ston,  44  Md.  349,  22  Am.  Rep.  47. 
Ry.  Co.,  10  Or.  278.  A  retransfer  of  shares  on  the 

»74  See  Foster  v.  Row,  120  Mich,   books  of  the   corporation  by  the 
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ing  liability  will  not  relieve  the  transferrer,  if  it  is  merely  col- 
orable, and  lie  remains  the  beneficial  owner.^^^ 

(e)  Transfers  to  irresponsible  persons. — ^Whether  or  not  a 
transfer  to  an  irresponsible  person  will  relieve  the  transferrer 
from  liability  depends  upon  the  circmnstances. 

In  Engknd  it  is  held  that  a  transfer  of  stock  in  a  failing 
corporation  will  relieve  the  transferrer  from  further  liability 
if  it  is  an  out  and  out  transfer,  and  not  merely  colorable,  al- 
though it  may  be  made  to  a  person  known  to  be  insolvent  and 
irresponsible,  and  for  the  purpose  of  escaping  liability  ;®^^  but 
in  this  country  the  weight  of  authority  is  to  the  contrary.  In 
most  jurisdictions  in  which  the  question  has  arisen  it  has  been 
held  that,  when  a  corporation  is  in  failing  circumstances,  a 
transfer  of  stock  for  the  purpose  of  escaping  liability  to  cred- 
itors, to  a  person  who  is  known  to  be  insolvent,  or  who,  for  any 
other  reason,  is  irresponsible,  is  a  fraud  upon  creditors  of  the 
corporation,  and  void  as  to  them.**"  This  is  the  well-settled 
rule  under  the  national  bank  act.®®^ 

vendee  to  the  vendor,  in  pursu-  la  Nat  Bank  of  New  Orleans  v. 
ance  of  an  agreement  between  Case,  99  U.  S.  628,  1  Cum.  Cas.  948, 
them,  made  contemporaneously  2  Keener's  Cas.  1168;  Anderson  v. 
■with  the  original  transfer  from  the  Philadelphia  Warehouse  Co.,  Ill 
vendor  to  the  vendee,  terminates  V.  S.  479,  2  Keener's  Cas.  1224; 
the  vendee's  individual  liability  to  Cox  v.  Montague,  24  C.  C.  A.  364, 
creditors  of  the  corporation,  al-  78  Fed.  845;  Foster  v.  Lincoln's 
though  it  is  made  for  that  purpose.  Bx'r,  24  C.  C.  A.  470,  79  Fed.  170; 
Holyoke  Bank  v.  Blirnham,  11  Bowden  v.  Santos,  1  Hughes,  158, 
Cush.  (Mass.)  18S.  Fed.  Cas.  No.  1,716;  National  Car- 
e's Hyam's  Case,  1  De  Gex,  F.  &  riage  Mfg.  Co.  v.  Story  &  Isham 
J.  75,  2  Keener's  Cas.  1180;  Ger-  Commercial  Co.,  Ill  Cal.  531; 
mania  Nat.  Bank  of  New  Orleans  Paine  v.  Stewart,  33  Conn.  517; 
V.  Case,  99  XJ.  S.  628,  2  Keener's  Central  Agricultural  &  Mechanical 
Cas.  1186,  1  Cum.  Cas.  948;  Dau-  Ass'n  v.  Alabama  Gold  Life  Ins. 
chy  V.  Brown,  24  Vt.  197;  Tuttle  Co.,  70  Ala.  120;  Mandion  v.  Fire- 
V.  National  Bank  of  Republic,  48  men's  Ins.  Co.,  11  Rob.  (La.)  177; 
111.  App.  481;  Pioneer  Fuel  Co.  v.  Marcy  v.  Clark,  17  Mass.  330;  Veil- 
St.  Peter  Street  Improvement  Co.,  ler  v.  Brown,  18  Hun  (N.  Y.)  571; 
64  Minn.  386;  Peter  v.  Union  Mfg.  Mason  v.  Alexander.  44  Ohio  St. 
Co.,  56  Ohio  St.  181,  2  Keener's  31 8 ;  Rider  v.  Fritchey,  49  Ohio  St. 
Cas.  1221;  ante,  §  797(d).  285;  Herrick  v.  Wardwell,  58  Ohio 

079  De  Pass'  Case,  4  De  Gex  &  J.  St.  294 ;  Peter  v.  Union  Mfg.  Co., 
544;  Costello's  Case,  2  De  Gex,  F.  56  Ohio  St.  181,  2  Keener's  Cas. 
&  J.  302.    See  ante,  §  797(d).  1221;  Aultman's  Appeal,  98  Pa.  St. 

080  Bowden  v.  Johnson,  107  U.  S.  505 ;  Burt  v.  Real  Estate  Exchange, 
251,2  Keener's  Cas.  1191;  German-  175  Pa.  St.  619,  McClaren  v.  Fran- 
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This  principle  applies  when  a  person  purchases  stock  in  a 
corporation,  and,  for  the  purpose  of  escaping  liability  as  a  stock- 
holder, has  the  same  transferred  on  the  books  of  the  corpora- 
tion directly  from  the  seller  to  an  irresponsible  person.  In 
such  a  case,  he  is  himself  liable  to  creditors,  on  insolvency  of 
the  corporation,  as  the  actual  owner  of  the  stock.^*^ 

If  a  transfer  is  made  in  good  faith,  and  not  for  the  purpose 
of  defeating  creditors,  the  mere  fact  that  the  transferee  is  in- 
solvent will  not  render  the  transferrer  liable  to  creditors;  nor 
will  he  remain  liable  merely  because  the  corporation  was  in  a 
failing  condition  at  the  time  of  the  transfer,  unless  it  is  shown 
that  he  knew  of  this  fact,  and  made  'the  transfer  in  anticipa- 
tion of  insolvency,  and  for  the  purpose  of  escaping  liability.®*' 

A  husband  does  not  remain  liable  as  a  stockholder  after  a 
transfer  to  his  wife,  if  the  transfer  is  made  in  good  faith,  and 
a  married  woman  is  capable,  in  the  particular  jurisdiction,  of 
assuming  the  liability  of  a  stockholder.®®* 

A  pledgee  of  shares  of  stock  in  a  national  bank,  who  in  good 
faith  and  with  no  fraudulent  intent  takes  the  security  for  his 

clscus,  43  Mo.  452;  Provident  Sav-  ssa  Davis  v.  Stevens,  17  Blatchf. 

ings  Inst.  v.  Jackson  Place  Skat-  259,  Fed.  Gas.  No.  3,653;    Case  v. 

Ing  &  Bathing  Rink,  52  Mo.  557;  Small,   4  Woods,  78,   10  Fed.  722. 

Tredway  v.  St.  Louis  Commercial  Compare  Anderson  v.  Philadelphia 

Agency,  13  Mo.  App.  582;  Dauchy  Warehouse   Co.,   Ill  U.   S.   479,   2 

V.    Brown,   24   Vt.   197;    Welch   v.  Keener's  Cas.  1224,  referred  to  in- 

Sargent,   127   Cal.   72;    Nenney   v.  fra,  this  section,  note  985. 

Waddill,  6  Tex.  Civ.  App.  244.    And  oss  Foster  v.  Row,   120  Mich.  1, 

see,  ante,  §  797(d).  77  Am.  St.  Rep.  565;  Sykes  v.  Hol- 

See,  also,  Stuart  v.  Hayden,  18  loway,  81  Fed.  432;  Miller  v.  .Great 

C.  C.  A.  618,  72  Fed.  402,  36  U.  S.  Republic  Ins.  Co.,  50  Mo.  55;   Ma- 

App.  462,  169  U.  S.  1.  gruder  v.  Colston,  44  Md.  349,  22 

981  See  the  federal  cases  cited  in  Am.  Rep.  47. 

the  preceding  note.  Although    a    stockholder    in    a 

To   hold   a  person   liable   as   a  bank  may  transfer  his  stock  when 

stockholder  in  a  national  bank  aft-  the  bank  is  in  a  failing  condition, 

er  a  transfer  of  his  stock  to  an  he  cannot  after  its  insolvency  be 

irresponsible  person,  he  need  not  held  liable,  in  the  absence  of  proof 

have  had  actual  knowledge  of  the  of  bad  faith  and  that  he  knew  of 

insolvency  of  the  bank  at  the  time  the  bank's  condition,  and  the  bur- 

of  the  transfer,  but  it  is  sulHcient  den  of  proof  as  to  this  is  on  a 

if  he  had  reason  to  apprehend  its  creditor    or    receiver    seeking   to 

failure,  and  made  the  transfer  to  hold  him  liable.     Foster  v.  Row, 

relieve  himself  from  liability.    Cox  120  Mich.  1,  77  Am.  St.  Rep.  565. 

V.  Montague,  24  C.  C.  A.  364,  78  as*  Simmons  v.  Dent,  16  Mo.  App. 

Fed.  845.  288. 
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benefit  in  the  name  of  an  irresponsible  trustee,  and  who  ex- 
ercises none  of  the  rights  of  a  stockholder,  incurs  no  liability 
as  a  stockholder  to  creditors,  although  his  avowed  purpose  may 
have  been  to  avoid  any  liability  as  a  stockholder.^^'' 

A  person  who  transfers  stock  to  an  infant  will  remain  liable 
to  creditors  unless  the  infant  has  attained  his  majority  and  rati- 
fied the  transfer  f^^  and  a  stockholder  is  not  relieved  from  lia- 
bility as  such  by  a  transfer  to  the  corporation  itself.^®^ 

A  person  does  not  remain  liable  after  a  transfer  of  his  stock 
because  of  the  fact  that  the  transferee  was  and  is  a  nonresident, 
if  the  transfer  was,  in  good  faith.®*® 

(f)  Transfer  without  consent  of  transferee. — A  person  cannot 
be  made  liable  as  a  stockholder  by  a  transfer  of  stock  to  him 
without  his  consent,  unless  he  has  notice  of  the  transfer,  and 
acquiesces  therein  ;*®®  and  such  a  transfer,  of  course,  cannot 
relieve  the  transferrer  from  liability. 

(g)  Transfer  by  stockholder  who  has  satisfied  liability. — ^When 
a  stockholder  who  has  paid  a  creditor  the  full  amount  of  his 
liability,  and  been  thereby  discharged  from  any  further  liabil- 
ity,®®" one  to  whom  he  transfers  his  stock  incurs  no  liability.*®^ 

(h)  Transfers  prohibited  by  statute. — In  some  jurisdictions 
there  are  statutes  expressly  prohibiting  transfers  by  stockhold- 
ers of  a  corporation  when  it  is  insolvent,  or  in  contemplation 
of  its  insolvency. 

»85  Anderson     v.      Philadelphia  be  actually  insolvent,  he  had  rea- 

Warehouse  Co.,  Ill  TJ.  S.  479,  2  son  to   suspect   its   unsoundness, 

Keener's  Cas.  1224;  National  Park  and   with   the   intent   that,   if   all 

Bank  v.  Harmon,  25  C.  C.  A.  214,  came  out  well,  the  children  should 

79  Fed.  891;  Wilson  v.  Merchants'  have  the  stock,  does  not  relieve 

Loan  &  Trust  Co.,  39  C.  C.  A.  231,  him    from    liability    to    creditors. 

98  Fed.  688.  Foster  v.  Lincoln's  Bx'r,  24  C.  C. 

986  Mann's  Case,  3  Ch.  App.  459,  A.  470,  79  Fed.  170. 

note,  2  Keener's  Cas.  1183,  note;  as?  Harper  v.   Carroll,   66  Minn. 

Copper's  Case,  3  Ch.  App.  458,  2  487;  Johnson  v.  Laflln,  5  Dill.  65, 

Keener's  Cas.  1183;  Symon's  Case,  Fed.  Cas.  No.  7,393,  1  Cum.  Cas. 

5  Ch.  App.  298;  Castello's  Case,  L.  608;  Johnston  v.  Laflin,  103  XJ.  S. 

R.  8  Eq.  504;   Foster  v.  Lincoln's  800,  2  Keener's  Cas.  1065. 

Ex'r,  24  C.  C.  A.  470,  79  Fed.  170.  sss  Poster  v.  Row,  120  Mich.  1,  77 

A   transfer   of   his    stock   by   a  Am.  St.  Rep.  565. 

stockholder  in  a  national  bank  to  ass  Robinson  v.  Lane,  19  Ga.  337. 

his  minor  children,  when,  although  boo  post,  §  826. 

perhaps  not  supposing  the  bank  to  8»i  Thebus  v.  Smiley,  110  111.  316. 


§  818  CREDITORS  OF  CORPORATIONS.  2565 

The  New  York  stock-corporation  law  expressly  provides  that 
no  corporation  which  has  refused  to  pay  a  debt  when  due  shall 
transfer  property  otherwise  than  for  its  full  value;  that  no 
transfer  by  it,  if  it  is  insolvent,  or  its  insolvency  is  imminent, 
with  intent  to  give  a  preference,  shall  be  valid;  and  that  "no 
stockholder  of  any  such  corporation"  shall  transfer  his  stock 
"in  contemplation  of  its  insolvency."®^^  This  prohibition 
against  a  transfer  of  stock  applies  to  insolvent  corporations  gen- 
erally, and  not  merely  to  those  which  have  refused  to  pay  a 
debt  when  due.®®* 

§  818.    Estoppel  of  stockholders  and  others  as  against  creditors. 

The  estoppel  of  persons  to  deny  the  fact  or  validity  of  al- 
leged subscriptions  to  stock,  or  that  they  are  stockholders,  and 
liable  as  such,  has  been  considered  at  some  length  in  treating 
of  the  liability  on  account  of  unpaid  subscriptions,  and  what 
is  said  there  applies  very  generally  when  it  is  sought  to  hold  a 
person  under  a  statute  imposing  individual  liability  upon  stock- 
holders.®®* 

Persons  who  have  acted  as  stockholders,  or  who  have  held 
shares  of  stock,  or  who  have  knowingly  allowed  themselves  to 
appear  and  be  held  out  as  stockholders,  will  be  estopped,  as 
against  creditors  seeking  to  enforce  a  statutory  liability  for 
corporate  debts,  to  deny  that  they  were  stockholders,  on  the 
ground  that  they  never  subscribed  for  stock,  or  that  their  sub- 
scriptions were  irregular,  etc.,®®*  or  on  the  ground  that  the 

982  stock  Corporation  Law  N.  Y.  v.    Goodman    Paper    Mfg.    Co.,    9 

§  48.  Cush.  (Mass.)  576;  Corwith  v.  Cul- 

993  Sinclair  V.  Fuller,  9  App.  Div.  ver,   69   111.  502;    Boggs  v.  Olcott, 
(N.  Y.)   297.  40  111.  303;   Calumet  Paper  Co.  v. 

994  Ante,  §  795.  Stotts    Investment    Co.,    96    Iowa, 

995  Ante,  §  795(a);  Herries  v.  147,  59  Am.  St.  Rep.  362;  Wolf  v. 
Wesley,  13  Hun  (N.  Y.)  492;  Seals  St.  Louis  Independent  Water  Co., 
v.  Buffalo  Expanded  Metal  Con-  15  Cal.  319;  Johnston  v.  Allis,  71 
struction  Co.,  49  App.  Div.  (N.  Y.)  Conn.  207;  Allibone  v.  Hager,  46  Pa. 
589 ;  Brskine  v.  Loewenstein,  11  Mo.  St.  48;  In  re  Davis' Estate  v.  Wat- 
App.  595,  82  Mo.  301;  Griswold  v.  kins,  56  Neb.  288;  Tulare  Savings 
Seligman,  72  Mo.  110;  McHose  v.  Bank  v.  Talbot,  131  Cal.  45;  Rand 
Wheeler,  45  Pa.  St.  32;  Barron  v.  v.  Columbia  Nat.  Bank,  36  C.  C.  A. 
Bnrrill,  86  Me.  66;  Holyoke  Bank  292,  94  Fed.  349;  Walter  v.  Merced 
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issue  of  the  stock  was  invalid,®^*  unless  it  was  absolutely  void.*®'' 
And  by  acting,  or  continuing  to  act,  as  a  stockholder,  one  may 
be  estopped,  as  against  creditors,  to  set  up  a  release  or  dis- 
charge or  nonperformance  of  conditions  precedent  on  his  sub- 
scription, etc.,®"*  or  to  set  up  that  his  subscription  was  pro- 
cured by  fraud,*®*  or  that  his  subscription  was  for  inGreased 
stock,  and  that  the  increase  was  irregular,*  or  that  the  law  was 
not  complied  with  in  the  organization  of  the  corporation,  or 
that  the  law  under  which  it  was  organized  was  unconstitu- 
tional, etc.'' 

§  819,    Books  of  the  corporation  as  evidence. 

What  has  been  said  in  a  former  section  as  to  the  competency 
of  the  books  of  a  corporatior.  as  evidence  to  charge  a  person  on 
an  alleged  unpaid  subscription  to  stock^  applies  also  when  it  is 
sought  to  charge  a  person  under  a  statutory  or  constitutional 
provision  making  stockholders  personally  liable  for  corporate 
debts.  In  some  jurisdictions  it  is  held  that  the  stock  books  and 
register  of  transfers  are  not  even  prima  facie  evidence  that  a 
person  whose  name  appears  thereon  is  a  stockholder,*  unless, 

Academy  Ass'n,  126  Cal.  582.    See,  ger  v.  Cleveland,  36  Md.  476;  Sha^ 

also,  Heinze  v.  South  Green  Bay  fer  v.  Morlarty,  46  Ind.  9;  Rlkhoff 

Land  &  Dock  Co.,  109  Wis.  99.  v.  Brown's  Rotary  Shuttle  Sewing 

890  Olson  v.  State  Bank,  67  Minn.  Machine   Co.,   68   Ind.   388;    Pitts- 

267;  Latimer  v.  Bard,  76  Fed.  536.  burg   Mining   Co.   v.    Spooner,   74 

897  See  ante,  §  816(a).  Wis.    307,   17   Am.    St.   Rep.   149; 

998  Ante,  §  795(b),   (d).  Aultman  v.  Waddle,  40  Kan.  195; 

999  Ante,  §  795(c);  Foster  v.  McDonnell  v.  Alabama  Gold  Life 
Row,  120  Mich.  1,  77  Am.  St.  Rep.  Ins.  Co.,  85  Ala.  401;  Garling  v. 
565;  Scott  v.  Latimer,  33  C.  C.  A.  Baechtel,  41  Md.  305;  Gardner  v. 
1,  89  Fed.  843 ;  Wallace  v.  Hood,  89  Minneapolis  &  St.  Louis  Ry.  Co., 
Fed.  11;  Lantry  v.  Wallace,  38  C.  73  Minn.  517.  And  see  Aspinwall 
C.  A.  510,  97  Fed.  865.  v.  Saechi,  57  N.  Y.  331;  Wallace  v. 

lAnte,   §  795(e);   In  re  Miller's  Hood,  89  Fed.  11. 

Dale  &  Ashwood  Dale  Lime  Co.,  31  3  Ante,  §  797(g). 

Ch.    Div.    211;    Latimer   v.    Bard,  4  Bain  v.  Whitehaven  &  Furness 

76  Fed.  536;  Veeder  v.  Mudgett,  95  Junction  Ry.  Co.,  3  H.  L.  Cas.  1; 

N.  Y.  295;  Hoeft  v.  Kock,  123  Mich.  Carey  v.  Williams,  25  C.  C.  A.  227, 

171.  79    Fed.    906;    Sigua   Iron   Co.   v. 

2  Ante,    §    795(f);    McCarthy   v.  Greene,   31  C.  C.  A.  477,  88  Fed. 

Lavasche,  89  111.  270,  31  Am.  Rep.  207;  Id.,  44  0.  C.  A.  211,  104  Fed. 

83;    Dows    v.    Naper,    91    111.    44;  854;  Mudgett  v.  Horrell,  33  Cal.  25; 

Wheelock  v.  Kost,  77  111.  296;  Ha-  Neilson  v.  Crawford,  52  Cal.  248; 
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as  is  sometimes  the  case,  they  are  made  so  by  express  statutory 
provision."  In  other  jurisdictions  it  is  held  that  they  are  prima 
facie  evidence,  and  that  one  whose  name  appears  thereon  has  the 
burden  of  showing  that  he  is  not  a  stockholder.®  In  no  juris- 
diction are  the  books  of  a  corporation  more  than  prima  facie 
evidence.''^  Entries  in  other  books  than  the  stock  book  or  trans- 
fer book  are  not  admissible  to  show  that  one  is  a  stockholder.® 
In  a  suit  by  a  creditor  of  a  corporation  against  a  stockholder, 
the  indebtedness  cannot  be  proved  by  entries  in  the  books  of  the 
corporation  made  by  its  employes.® 

§  820.    Who  may  enforce  the  individual  liability  of  stockholders. 

(a)  In  general. — ^Receivers,  assignees  for  benefit  of  creditors,  etc. 
— In  the  absence  of  provision  to  the  contrary,  the  individual 
liability  for  corporate  debts  imposed  upon  the  stockholders  of 
a  corporation  by  a  charter,  statutory,  or  constitutional  provi- 
sion is  solely  for  the  benefit  of,  and  directly  to,  creditors,  and 
they  only  can  enforce  the  same.^**  The  liability  is  not  imposed 
for  the  benefit  of  the  corporation,  and  is  not  in  any  sense  a 
part  of  its  assets,  like  unpaid  subscriptions  for  stock,  and,  un- 
less so  provided  by  statute,  it  cannot  be  enforced  by  the  corpora- 
tion itself,  by  assessment  or  otherwise,  even  for  the  purpose  of 
raising  a  fund  for  the  payment  of  debts.^^ 

Wheeler  v.  Walker,  45  N.  H.  355.  ^  Webster  v.  Upton,  91  U.  S.  65. 

And  see  Hinsdale  Savings  Bank  v.  Compare,     however,     Stanley     v. 

New  Hampshire  Banking  Co.,   59  Stanley,  26  Me.  191. 

Kan.    716,    68    Am.    St.    Rep.    391.  « Hinsdale  Savings  Bank  v.  New 

And  see  ante,  §  797(g).  Hampshire  Banking  Co.,   59   Kan. 

5  Bain  v.  Whitehaven  &  Purness  716,  68  Am.  St.  Rep.  391. 

Junction  Ry.  Co.,  3  H.  L.  Cas.  1.  »  Neilson    v.    Crawford,    52    Cal. 

sTurnbull  v.   Payson,   95   U.    S.  248;    Hager  v.   Cleveland,   36   Md. 

421;  Hoagland  v.  Bell,  36  Barb.  (N.  476;    Haynes  v.  Brown,   36  N.  H. 

Y.)  57;   Chapman  v.  Porter,  69  N.  545. 

Y.  276;   Thornton  v.  Lane,  11  Ga.  lo  As  to  whether  a  single  credit- 

459;    Holland  v.  Duluth  Iron  Min-  or    may    sue    a    stockholder,    or 

ing  &  Development  Co.,  65  Minn,  whether  the  liability  must  be  en- 

324,  60  Am.  St.  Rep.  480;  Zang  v.  forced  in  equity  for  the  benefit  of 

Wyant,  25  Colo.   551,   71  Am.   St.  all  the  creditors  ratably,  and  other 

Rep.  145.    See,  also,  Evans  v.  Bai-  questions  relating  to  the  mode  of 

ley,  66  Cal.  112;  Weber  v.  Fickey,  enforcing  the  statutory  liability  of 

52  Md.  500;  Congdon  v.  Winsor,  17  stockholders,  see  post,  §§  821,  822. 

B.  I.  236.    And  see  ante,  §-797(g).  "  Umsted    v.    Buskirk,    17   Ohio 
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It  follows  that  the  liability  does  not  pass  under  an  assigfi- 
ment  by  the  corporation  for  the  benefit  of  creditors,  so  as  to 
entitle  the  assigniee  to  enforce  it  ;^^  nor,  in  the  absence  of  provi- 
sion to  «uoh  effect,  can  the  liability  be  enforced  by  an  assignee 
or  receiver  in  bankruptcy  or  insolvency  of  the  corporation,^^  or 
by  an  agent  appointed  by  the  stockholders  to  wind  up  the  af- 
fairs of  the  corporation,^*  or  by  a  receiver  appointed  by  a  court 
of  equity,  whether  appointed  at  the  suit  of  a  stockholder  or 
at  the  suit  of  a  creditor,  and  whether  he  is  a  general  receiver 
invested  with  "all  the  estate,  property,  and  equitable  interests" 
of  the  corporation,  or  a  special  receiver  appointed  for  the  pur- 
pose.-'^    "Neither  a  receiver,  nor  an  assignee  in  bankruptcy, 


St.  113;  Wright  v.  McCormack,  17 
Ohio  St.  86;  Colton  v.  Mayer,  90 
Md.  711,  47  L.  R.  A.  617;  Liberty 
Female  College  Ass'n  v.  Watkins, 
70  Mo.  13;  Lane  v.  Morris,  8  Ga. 
468;  First  Nat.  Bank  of  Barre  v. 
Hingham  Mfg.  Co.,  127  Mass.  563; 
Wincock  v.  Turpin,  96  111.  135;  At- 
wood  V.  Rhode  Island  Agricultural 
Bank,  1  R.  I.  376;  Runner  v.  Dwig- 
gins,  147  Ind.  238 ;  Zang  v.  Wyant, 
25  Colo.  551,  71  Am.  St.  Rep.  145; 
Church  V.  Ayer,  80  Fed.  543;  Mc- 
Laughlin V.  Kimball,  20  Utah,  254, 
77  Am.  St.  Rep.  908;  Parker  v. 
Carolina  Savings  Bank,  53  S.  C. 
583,  69  Am.  St.  Rep.  888;  Mechan- 
ics' Savings  Bank  v.  Fidelity  In- 
surance, Trust  &  Safe-Deposit  Co., 
87  Fed.  113;  and  other  cases  in 
the  notes  following. 

12  Wright  V.  McCormack,  17  Ohio 
St.  86;  First  Nat.  Bank  of  Barre 
V.  Hingham  Mfg.  Co.,  127  Mass. 
563 ;  Jacobson  v.  Allen,  20  Blatchf. 
525,  12  Fed.  454;  Runner  v.  Dwig- 
gins,  147  Ind.  238;  Lane  v.  Morris, 
8  Ga.  468 ;  Zang  v.  Wyant,  25  Colo. 
551,  71  Am.  St.  Rep.  145. 

18  Dutcher  v.  Marine  Nat.  Bank, 
12  Blatchf.  435,  Fed.  Cas.  No.  4,- 
203 ;  Bristol  v.  Sanf ord,  12  Blatchf. 
341,  Fed  Cas.  No.  1,893;  Jacobson 
V.  Allen,  20  Blatchf,  525,  12  Fed. 
464. 

14  Church  V.  Ayer,  80  Fed.   543. 

IB  Jacobson  v.  Allen,  20  Blatchf. 


525,  12  Fed.  454;  Colton  v.  Mayer, 
90  Md.  711,  47  L.  R.  A.  617;  Lane 
V.  Morris,  8  Ga.  468;  Wincock  v. 
Turpin,  96  111.  135;  Arenz  v.  Weir, 
89  111.  25;  McLaughlin  v.  Kimball, 
20  Utah,  254,  77  Am.  St.  Rep.  908; 
Steinke  v.  Loofbourow,  17  Utah, 
252;  Cuykendall  v.  Corning,  88  N. 
Y.  129;  Farnsworth  v.  Wood,  91 
N.  Y.  308;  Billings  v.  Robinson,  94 
N.  Y.  415;  Hirshfeld  v.  Fitzgerald, 
157  N.  Y.  166,  2  Keener's  Cas. 
1826,  reversing  Hirshfeld  v.  Bopp, 
27  App.  Div.  180;  Mason  v.  New 
York  Silk  Mfg.  Co.,  27  Hun  (N. 
Y.)  307;  Hancock  Nat.  Bank  v. 
Ellis,  166  Mass.  414,  55  Am.  St. 
Rep.  414;  Id.,  172  Mass.  39,  70 
Am.  St.  Rep.  232 ;  Minneapolis 
Baseball  Co.  v.  City  Bank,  66 
Minn.  441;  In  re  People's  Live- 
stock Ins.  Co.,  56  Minn.  180;  At- 
wood  V.  Rhode  Island  Agricultural 
Bank,  1  R.  I.  376;  Mechanics'  Sav- 
ings Bank  v.  Fidelity  Insurance, 
Trust  &  Safe-Deposit  Co.,  87  Fed. 
113. 

In  an  action  by  a  receiver  of  a 
foreign  corporation  to  enforce  a 
stockholder's  statutory  liability, 
there  can  be  no  recovery  where 
the  declaration  alleges  that  under 
the  statute  the  stockholders  are 
individually  and  severally  liable 
"to  the  creditors"  of  the  corpora- 
tion, although  the  statute  in  fact 
makes  the   stockholders'   liability 
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nor  an  assignee  under  a  voluntary  general  assignment  for  the 
benefit  of  creditors,  each  of  whom  represents  creditors  as  well 
as  the  insolvent,  acquires  any  right  to  enforce  a  collateral  ob- 
ligation given  to  a  creditor,  or  to  a  body  of  creditors,  by  a  third 
person,  for  the  payment  of  the  debts  of  the  insolvent."^* 

Of  course,  special  statutory  provisions  may  change  this  rule. 
Statutes  making  stockholders  individually  liable  for  corporate 
debts  may  in  express  terms  provide  for  the  enforcement  of  the 
liability  by  a  receiver  of  the  corporation;  and  it  may  be  en- 
forced by  a  receiver,  like  the  liability  of  stockholders  on  un- 
paid subscriptions,  when  it  is  placed  on  the  same  footing  as 
unpaid  subscriptions  by  being  expressly  or  impliedly  made  or 
declared  a  part  of  the  assets  of  the  corporation,  to  be  collected 
for  the  benefit  of  all  the  creditors  ratably.^''' 

When  the  statutory  liability  of  stockholders  is  exclusively  for 
the  benefit  of  creditors,  and  directly  to  them,  as  explained  above, 
so  that  it  cannot  be  enforced  by  an  assignee  in  insolvency  or 
bankruptcy  of  the  corporation,  nor  by  a  receiver  of  the  corpora- 
tion, creditors  are  not  precluded  from  proceeding  directly 
against  stockholders  to  enforce  their  individual  liability  by  the 
fact  that  the  corporation  has  gone  into  the  hands  of  a  receiver, 
or  into  bankruptcy  or  insolvency.^®     But  when  the  statute  ex- 

an.  asset  of  the  corporation,  for  in  mond  v.  Irons,  121  U.  S.  27;  Irons 

such  a  case  there  is  a  variance  v.   Manufacturers'   Nat.   Bank,    27 

between     the    pleading    and    the  Fed.  591;   Story  v.  Furman,  25  N. 

proof.    Wigton  v.  Rosier,  102  Fed.  Y.  214;  Walker  v.  Grain,  17  Barb. 

70.  (N.    Y.)    119;    Herkimer    County 

16  Jacobson  v.  Allen,  20  Blatchf.  Bank  v.  Furman,  17  Barb.  (N.  Y.) 
525,  12  Fed.  454.  116. 

17  Zieverink  v.  Kemper,  50  Ohio  See,  also.  Farmers'  Loan  & 
St.  208;  State  v.  Union  Stock-  Trust  Co.  v.  Funk,  49  Neb.  353; 
Yards  State  Bank,  103  Iowa,  549;  Cushing  v.  Perot,  175  Pa.  St.  66, 
Wilson  V.  Book,  13  Wash.  676;  52  Am.  St.  Rep.  835. 
Watterson  v.  Masterson,  15  Wash.  is  Hancock  Nat.  Bank  v.  Ellis, 
511;  Sheafe  v.  Larimer,  79  Fed.  166  Mass.  414,  55  Am.  St.  Rep.  414; 
921,  and  Howarth  v.  BUwanger,  86  Id.,  172  Mass.  39,  70  Am.  St.  Rep. 
Fed.  54  (under  the  Washington  232;  Mason  v.  New  York  Silk  Mfg. 
statute);  Howarth  v.  Lombard,  175  Co.,  27  Hun  (N.  Y.)  307;  Atwood 
Mass.  570,  49  L.  R.  A.  301;  Ueland  v.  Rhode  Island  Agricultural  Bank, 
V.  Haugan,  70  Minn.  349;  Anderson  1  R.  I.  376;  and  other  cases  cited 
V.  Seymour,  70  Minn.  358;  Brown  in  notes  13,  15,  supra.  Compare 
V.  Brink,  57  Neb.  606;  Kennedy  v.  Minnesota  Thresher  Mfg.  Co.  v. 
Gibson,  8  Wall.  (U.  S.)  498;  Rich-  Langdon,  44  Minn.  37. 
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pressly  or  impliedly  provides  for  enforcement  of  the  individual 
liability  of  stockholders  through  a  receiver,  for  the  benefit  of 
all  the  creditors  ratably,  individual  creditors  cannot  sue  stock- 
holders.^' 

The  question  as  to  who  may  enforce  the  individual  liability 
of  the  stockholders  of  an  insolvent  national  bank  is  considered 
in  a  subsequent  section.^" 

(b)  Creditors  who  are  also  stockholders  in  the  corporation. — 
When  a  statute  makes  the  stockholders  of  a  corporation  liable 
individually,  substantially  as  partners,^'  for  corporate  debts 
generally,  or  for  debts  of  a  particular  kind,  as  debts  due  labor- 
ers or  servants,  etc.,^^  a  creditor  who  is  also  a  stockholder,  and 
liable  as  such,  cannot  enforce  the  liability  by  an  action  at  law, 
or  by  execution,  against  other  stockholders,  for  one  partner  can- 
not sue  a  copartner  for  a  debt  due  from  all.  His  remedy,  if 
any,  is  in  equity  for  contribution.^*  This  is  true  of  a  servant 
or  other  creditor  of  the  corporation  who  has  assigned  his  stock 
to  a  third  person,  but  who  is  still  the  holder  of  the  stock  on  the 
books  of  the  corporation,  since,  while  the  stock  stands  in  his 
name,  he  has  the  legal  titlu,  and  is  legally  liable  for  the  cor- 
porate debts.^* 

19  Anderson  v.  Seymour,  70  Meisser  v.  Thompson,  9  111.  App. 
Minn.  358;  "Wilson  v.  Book,  13  368;  Buchanan  v.  Meisser,  105  111. 
"Wash.  676;  "Watterson  v.  Master-  638;  Thayer  v.  "Union  Tool  Co.j  4 
son,  15  "Wash.  511;  Gushing  v.  Gray  (Mass.)  75;  Perkins  v.  San- 
Perot,  175  Pa.  St.  66,  52  Am.  St.  ders,  56  Miss.  733;  Gocking  v. 
Rep.  835;  Brown  v.  Brink,  57  Neb.  "Ward  (Tenn.  Ch.  App.)  48  S.  "W. 
606;  and  other  cases  cited  in  note  287. 

17,  supra.  And  see  post,  §  821(d). 

See,    also,    Minnesota   Thresher  Gompare,  however,  "Woodruff  & 

Mfg.  Co.  V.  Langdon,  44  Minn.  37.  Beach  Iron  "Works  v.  Chittenden, 

20  See  post,  §  821(k).  4  Bosw.   (N.  Y.)   406. 

21  Ante,  §  811.  According  to  this  doctrine,  when 

22  Ante,  §  808(f).  a  corporation  is  indebted  to  a  firm 

23  Bailey  t.  Bancker,  3  Hill  (N.  of  which  a  stockholder  is  a  mem- 
Y.)  188,  38  Am.  Dec.  625;  Mathez  ber,  the  firm  cannot  sue  the  stock- 
V.  Neidig,  72  N.  Y.  100;  Clark  v.  holder  at  law  to  enforce  his  statu- 
Myers,  11  Hun  (N.  Y.)  608;  Rich-  tory  liability.  Buchanan  v.  Meis- 
ardson  v.  Abendroth,  43  Barb.  (N.  ser,  105  111.  638.  But  see  Hall  v. 
Y.)  162;  "Wait  v.  Ferguson,  14  Abb.  Klinck,  25  S.  C.  348,  60  Am.  Rep. 
Pr.   (N.  Y.)   379;   Beers  v.  "Water-  505. 

bury,  8  Bosw.  (N.  Y.)  396;  Klueg  24  Richardson  v.  Abendroth,  43 
V.  Bosch,  31  Abb.  N.  C.  (N.  Y.)  27;  Barb.  (N.  Y.)  162.  See  ante,  § 
Thompson  v.  Meisser,  108  111.  359;    817(c). 
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The  reason  for  this  rule,  and  therefore  the  rule  itself,  does 
not  apply,  however,  where  a  statute  makes  each  stockholder 
severally  liable  to  any  creditor  for  corporate  debts,  or  severally 
liable  in  proportion  to  the  amount  of  his  stock.  Under  the 
California  statute,  therefore,  making  each  stockholder  of  a  cor- 
poration "individually  and  personally  liable  for  such  propor- 
tion of  all  its  debts  and  liabilities  as  the  amount  of  its  capital 
stock  owned  by  him  bears  to  the  whole  of  the  capital  stock,"  it 
is  held  that  a  stockholder  who  is  also  a  creditor  may  sue  other 
stockholders  at  law  for  their  proportion  of  the  debt  due  to  him.^" 
And  in  a  Colorado  case  it  was  held  that  a  creditor  of  a  corpo- 
ration who  is  also  a  stockholder,  but  who  has  paid  in  full  for 
his  stock,  may  sue  other  stockholders  to  enforce  their  liability 
under  a  statute  making  stockholders  individually  liable  to  cred- 
itors to  the  amount  due  on  their  stock.*® 

When  the  statute  is  such  as  to  prevent  a  stockholder  who  ia 
also  a  creditor  from  suing  the  other  stockholders  at  law,  he  is 
not  for  that  reason  deprived  altogether  of  his  rights  as  a  cred- 
itor against  the  other  stockholders.  He  may  sue  in  equity  for 
contribution,  or  when  the  liability  is  enforced  in  equity  or  other- 
wise, at  the  suit  of  others,  for  the  benefit  of  creditors  generally, 
he  is  entitled  to  come  in  as  a  creditor,  after  paying  in  his  share, 
and  share  with  other  creditors  in  the  fund,*^  unless  it  appears 
that  the  statute  imposing  individual  liability  on  stockholders 
was  intended  for  the  benefit  of  those  creditors  only  who  are 

25  Brown  v.  Merrill,  107  Cal.  446,  der  the  Kansas  statute,  unless  he 
48  Am.  St.  Rep.  145;  Knowles  v.  has  discharged  his  own  statutory 
Sandercock,  107  Cal.  629;  Herman  liability.  Milford  Savings  Bank  v. 
v.  Hecht,  116  Cal.   553;    Myers  v.  Joslyn,  59  Kan.  778. 

Sierra  Valley  Stock  &  Agricultural  2?  See    Briggs    v.    Penniman,    8 

Ass'n,  122  Cal.  669.  Cow.    (N.    Y.)    387,    18    Am."   Dec. 

26  Smith  v.  Londoner,  5  Colo.  454;  Thayer  v.  Union  Tool  Co.,  4 
365.  Gray     (Mass.)     75;      Emmert     v. 

See,  also.  Fowler  v.  Robinson,  31  Smith,  40  Md.  123;   Newberry  v. 

Me.  189;   Woodruff  &  Beach  Iron  Robinson,    41    Fed.    458;    King   v. 

Works  V.  Chittenden,  4  Bosw.  (N.  Armstrong,   50   Ohio   St.   222;    Os- 

Y.)  406;   Brinham  v.  Wellersburg  wald  v.  Minneapolis  Times  Co.,  65 

Coal  Co.,   47  Pa.   St.   43;    Hall  v.  Minn.  249;   Harper  v.  Carroll,  66 

Klinck,  25  S.  C.  348.  Minn.  487;  Aspinwall  v.  Saechi,  57 

One  stockholder  cannot  sue  an-  N.  Y.  331;  Mathez  v.  Neidig,  72  N. 
other  on  his  statutory  liability  un-Y.    100;    Beers    v.    Waterbury,    8 
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not  stockholders.^®  But  lie  cannot  share  as  a  creditor  unless 
he  pays  in  his  proportion  of  liability  as  a  stockholder.^*  If  he 
is  insolvent,  or  has  not  paid,  the  court  will  set  off  the  amount 
of  his  liability  as  a  stockholder  against  his  claim  as  a  creditor.*** 

The  effect  of  an  assignment  of  his  claim  by  a  stockholder,  and 
the  right  of  the  assignee  to  enforce  the  statutory  liability  of  the 
stockholders  is  elsewhere  considered.*^ 

(o)  Creditors  who  are  also  officers  of  the  corporation. — The 
fact  that  a  creditor  of  a  corporation  is  also  an  officer  cannot  af- 
fect his  right  as  a  creditor  to  enforce  the  individual  statutory 
liability  of  the  stockholders,  if  he  is  not  also  a  stockholder,*^ 
unless  there  is  some  special  reason  why  he  is  not  entitled  to  the 
benefit  of  the  statute.** 

The  statute,  however,  may  expressly  exclude  creditors  who 
are  also  officers,  or  it  may  otherwise  appear  that  it  was  not  in- 
tended for  their  benefit.**  Thus  it  has  been  held  that  a  stat- 
ute providing  that  all  the  stockholders  of  a  corporation  shall  be 
individually  liable  to  its  creditors,  until  the  entire  capital  stock 
shall  have  been  paid  in,  is  intended  for  protection  and  benefit 

Bosw.   (N.  Y.)   396;   Clark  v.  My-  poration  are  liable  for  all  its  debts, 

ers,  11  Hun  (N.  Y.)  608;  Perkins  including  debts  evidenced  by  mort- 

V.  Sanders,  56  Miss.  733.  gage  bonds,  and  some  of  the  cor- 

28  Potter  V.  Stevens  Machine  poration's  bonds  are  held  by  stock- 
Co.,  127  Mass.  592,  34  Am.  Rep.  holders,  the  proceeds  of  a  fore- 
428,  where  it  was  held  that  a  stat-  closure  sale  should  be  first  applied 
ute  making  the  stockholders  of  a  to  the  payment  of  the  bonds  held 
corporation  liable  for  debts  until  by  others.  Shaw  v.  Saranac  Horse- 
payment  of  the  entire  capital  stock  Nail  Co.,  78  Hun  (N.  Y.)  7. 

was  not  intended  for  the  benefit  of  Where  the  money  of  a  third  per- 

creditors  who  were  also  stockhold-  son  is  deposited  in  a  bank  in  the 

ers.     See,  also,  McDowall  v.  Shee-  name  of  one  of  its  stockholders, 

han,   129  N.  Y.  200,   reversing  59  the   receiver   of  the  bank  cannot 

Hun,  618.  set  off  the  statutory  liability  of  the 

29  See  Terry  v.  Bank  of  Cape  stockholder  against  the  claim  of 
Fear,  20  Fed.  777;  King  v.  Arm-  the  real  owner  of  the  deposit, 
strong,  50  Ohio  St.  222;  Franklin  Fisher  v.  Knight,  9  C.  C.  A.  582,  61 
V.  Menown,  10  Mo.  App.  570.    Com-  Fed.  491. 

pare    Newberry   v.    Robinson,    41       si  See  infra,  this  section,  (f). 

Fed.  458.                         ■„  ,,j   i,,.  32  Supra,  this  section,  (b). 

30  Emmert  V.  Smith,  40  Md.  123  „,                   -n/r-       t»  T«,q„ci 

Harper  v.   Carroll,  66  Minn.  487;  ^  /V^''^''-/-  ^^Tm^^.  4ss 

King   V.   Armstrong,    50    Ohio    St.  trial  Exposition,  79  Mmn.  488. 

222.  34  Potter  v.  Stevens  Machine  Co., 

Where  the  stockholders  of  a  cor-   127  Mass.  5&2,  34  Am.  Rep.  428. 
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of  "outside  creditors  of  a  corporation,  dealing  with  and  trust- 
ing it,  and  generally  ignorant  of  its  precise  financial  condi- 
tion," and  that  the  term  "creditors"  therein  does  not  include 
directors  to  -whom  the  corporation  is  indebted  for  salaries.^' 

An  officer  who  is  a  creditor  clearly  cannot  enforce  against  the 
stockholders  a  liability  arising  to  creditors  generally  because  of 
some  act  or  omission  of  his  own,  such  as  a  failure  to  file  a  re- 
port required  by  statute,  etc.,  for  he  would  be  estopped  to  set 
up  his  own  fault.*"  A  statute  providing  that  an  officer  of  a 
corporation  making  a  false  certificate  shall  be  liable  for  all  the 
debts  of  the  corporation  contracted  while  he  is  an  officer  or  stock- 
holder applies  to  a  debt  contracted  by  the  corporation  to  the 
officer  during  that  period,  and  he  cannot  recover  upon  it  from 
the  stockholders.*'^ 

(d)  Laborers,  servants,  employes,  etc. — In  some  states,  as  we 
have  seen,  statutes  make  the  stockholders  of  corporations,  or 
of  a  particular  class  of  corporations,  liable,  not  for  debts  gen- 
erally, but  for  debts  due  laborers,  servants,  employes,  etc.,  and 
there  is  no  liability  for  a  debt  unless  it  falls  within  the  terms 
of  the  statute.  The  question  who  are  "laborers,"  "servants," 
"employes,"  etc.,  within  the  meaning  of  such  statutes,  has  been 
considered  in  a  former  section.*® 

(e)  Creditors  who  have  not  recovered  a  judgment  against  the 
corporation. — Under  some  statutes,  the  liability  imposed  upon 
stockholders  for  corporate  debts  is  a  primary  liability,  and  may 
be  enforced  by  creditors  without  first  recovering  a  judgment 
against  the  corporation,  while,  under  others,  the  liability  is 
secondary,  and  cannot  be  enforced  by  a  creditor  until  he  has 
recovered  a  judgment  against  the  corporation,  and  an  execution 
thereon  has  been  returned  unsatisfied,  unless  he  shows  that  this 
was  impossible,  or,  under  some,  but  not  all,  statutes,  that  it 

scMcDowall  v.  Sheehan,  129  N.       so  See  post,  §  833(g). 
Y.    200,    reversing     59     Hun,    618.       3^  -^^^^  ^    Ferguson,  14  Abb.  Pr. 

And  see  Potter  v.  Stevens  Machine  ,„  „  .   079 

Co.,    127   Mass.    592,    34   Am.   Rep.  '■^^'     •'' 
428.    See,  also,  post,  §  833(g).  ss  Ante,  §  808(f)  (2). 
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would  have  been  useless.     This  question  has  been  considered 
and  the  cases  collected  in  a  former  section.*' 

(f )  Effect  of  assignment  of  claims.— Whether  the  assignment 
of  claims  against  a  corporation  carries  with  it  the  right  to  en- 
force an  individual  liability  for  corporate  debts  imposed  upon 
stockholders  by  a  charter,  statutory,  or  constitutional  provision, 
depends  upon  the  terms  of  the  provision  and  the  nature  of  the 
liability.  As  a  general  rule,  a  contractual  liability  imposed 
upon  stockholders  for  corporate  debts  is  not  intended  for  orig- 
inal creditors  only,  and  may  be  enforced  by  assignees  of  claims 
against  a  corporation,*"  even  though  the  assignment  may  have 
been  made  after  insolvency  or  dissolution  of  the  corporation.*^ 

The  assignee  stands  in  the  shoes  of  the  assignor,  and  may  en- 
force the  claim  against  the  stockholders  for  its  full  amount,  to 
the  extent  of  their  liability,  although  he  may  have  purchased 
it  at  a  discount.*^  As  we  shall  see,  however,  a  stockholder  can- 
not purchase  up  claims  against  the  corporation  at  a  discount, 
arid  set  them  off  for  their  full  amount  in  an  action  by  a  creditor 
against  him  to  enforce  his  statutory  liability.** 

so  Ante,  §  814.  might  pay  it,  and  take  an  assign- 

*o  Came  v.  Brigham,  39  Me.  35;  ment  of  the  judgment,  and  main- 

Blakeman    v.   Benton,  9  Mo.  App.  tain  an  action  against  a  stockhold- 

107;    Coquard   v.    Prendergast,    35  er,  in  the  name  of  the  plaintiff  in 

Mo.  App.  237;   Crease  v.  Babcock,  the     judgment,     to     recover     the 

10     Mete.    (Mass.)    525;     Grew   v.  amount.    Harger    v.    McCullough, 

Breed,  10  Mete.  (Mass.)  569;   Her-  2  Denio  (N.  Y.)  119. 

man  v.  Hecht,  116  Cal.  553;  Free-  *i  Creasg    v.    Babcock,  10  Mete, 

land  V.  McCullough,   1  Denio   (N.  (Mass.)      525;      Moosbrugger     v. 

Y)  414,  43  Am.  Dec.  685;  Kincaid  Walsh,  89  Hun   (N.  Y.)    564;    Co- 

V.  Dwinelle,  59  N.  Y.  548,  2  Keen-  quard  v.  Prendergast,  35  Mo.  App. 

'r's  Cas.  1806;    Hunting  v.   Blum,  237. 

143  N.  Y.  511,  2  Keener's  Cas.  Under  the  Kansas  statute  mak- 
1824;  Krauser  v.  Ruckel,  17  Hun  ing  stockholders  liable  for  corpo- 
(N.  Y.)  463;  Pilcher  V.  Brayton,  17  rate  debts  after  dissolution  of 
Hun  (N.  Y.)  429;  Moosbrugger  v.  the  corporation,  one  who  acquires 
Walsh,  89  Hun  (N.  Y.)  564;  Gauch  by  transfer  after  a  corporation's 
V.  Harrison,  12  111.  App.  457.  dissolution  a  negotiable  note  given 
Where  an  indorsee  of  a  bill  of  by  It  before  dissolution  may  en- 
exchange  drawn  by  a  corporation,  force  the  liability.  Kisseberth  v. 
the  stockholders  of  which  were  Prescott,  91  Fed.  611. 
liable  for  its  debts,  recovered  42  Grew  v.  Breed,  10  Mete, 
judgment  thereon  against  the  cor-  (Mass.)  569;  Coquard  v.  Prender- 
poration,  it  was  held  that  an  in-  gast,  35  Mo.  App.  237. 
dorser,  who  was  liable  on  the  bill,  *3  See  post,  §  827. 
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Statutes  imposing  liability  for  special  debts  or  to  a  special 

class  of  creditors. — Under  a  New  York  statute  making  the  stock- 
holders of  certain  corporations  individually  liable  for  debts  due 
to  laborers,  servants,  or  apprentices  for  labor  or  services,  it  was 
held  that  the  right  of  action  against  stockholders  given  by  the 
statute  was  not  a  personal  privilege  of  the  laborers,  servants,  or 
apprentices  alone,  but  could  be  assigned  by  them,  and  enforced 
by  the  assignee.**  But  in  otber  states,  somewhat  similar  stat- 
utes have  been  construed  differently.  Thus,  in  Wisconsin,  un- 
der a  statute  providing  that  the  stockholders  of  any  corporation 
should  be  liable  for  all  debts  due  to  laborers,  servants,  and  ap- 
prentices for  services  performed  within  six  months  preceding 
the  demand,  it  was  held  that  one  seeking  to  enforce  such  liabil- 
ity must  show,  not  only  that  the  demand  was  for  work  and  labor 
performed  for  the  corporation,  but  that  the  work  was  done  by 
him  as  a  laborer,  servant,  or  apprentice  for  the  corporation, 
and  within  six  months  preceding  the  time  demand  was  made.*^ 
And  in  Pennsylvania,  under  a  statute  making  stockholders  of 
a  corporation  liable  for  debts  due  to  miners,  quarrymen,  and 
other  laborers  employed  by  the  corporation,  and  for  machinery, 
provisions,  merchandise,  country  produce,  and  materials  fur- 
nished for  the  corporation,  it  was  held  that  the  liability  did  not 
extend  to  a  promissory  note  held  by  a  third  person,  although 
given  for  materials  furnished  to  the  company,  and  used  by  it 
for  manufacturing.*® 

Rights  of  the  assigfnor. — ^After  a  creditor  of  a  corporation  has 
assigned  his  claim,  he  cannot  commence  an  action  against  stock- 
holders to  enforce  their  statutory  liability;  and  although,  by 
statute,  assignment  of  his  claim  after  he  has  commenced  an 

«  Krauaer  v.  Ruckel,  17  Hun  (N.  was  indebted  for  labor,  might  en- 

Y.)    463;    Pilcher    v.    Brayton,    17  force  the   drawer's   claim  against 

Hun  (N.  Y.)  429;  Kincaid  v.  Dwin-  a  stockholder  under  such   a  stat- 

elle,  59  N.  Y.  548,  2  Keener's  Cas.  ute.     Pilcher  v.  Brayton,  17  Hun 

1806;   Hunting  v.  Blun,  143  N.  Y.  (N.  Y.)  429. 

511,  2  Keener's  Cas.  1824.  ,.„ „,  „  tr„«,.,..  oo  tit-,-^  ian 

It  was  held  that  the  payee  of  a  ''  ^^""^"^  ^-  Earner,  32  Wis.  162. 

bill  of  exchange  drawn  on  a  corpo-  *«  Weighley   v.    Coal-Oil    Co.,    5 

ration  by  a  laborer,  to  whom  it  Phila.  (Pa.)  67. 
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action  against  stockholders  will  not  prevent  him  from  continu- 
ing the  action  for  and  on  behalf  of  the  assignee,  he  cannot  con- 
tinue it  in  opposition  to  the  wishes  and  interests  of  the  assignee. 
If  the  assignee  sees  fit  to  settle 'or  demand  that  the  action  be 
discontinued,  the  assignor  cannot  continue  it.*''' 

^When  a  creditor  who  is  also  a  stockholder  cannot  sue  at 
law  or  in  equity  to  enforce  the  statutory  liability  of  other  stock- 
holders, one  to  whom  a  stockholder  has  assigned  his  claim  for 
the  sole  purpose  of  enabling  him  to  sue,  for  the  stockholder's 
benefit,  is  in  the  same  position  as  the  stockholder,  and  cannot 
sue.** 

§  821.    Mode  of  enforcing  the  individual  liability  of  stockholders. 

(a)  In  general. — Much  difficulty  has  been  experienced  by  the 
courts  in  determining  the  mode  in  which  the  statutory  liability 
of  stockholders  must  be  enforced,  and  the  decisions  on  the  ques- 
tion are  to  some  extent  conflicting.  The  question,  of  course, 
depends  primarily  upon  the  terms  of  the  particular  statute.  If 
the  statute  creating  the  liability  expressly  provides  a  remedy  for 
enforcing  the  same,  this  remedy  is  generally  exclusive,  and  must 
be  followed.  If  the  statute  does  not  prescribe  the  remedy,  then 
the  mode  of  enforcing  the  liability  depends  upon  its  nature. 
If  the  statute,  as  is  often  the  case,  creates  a  liability  directl)' 
to  creditors,  it  may  generally  be  enforced  by  an  action  at  law 
by  any  creditor  against  any  stockholder;  but  if  the  intention 
appears  to  have  been  to  create  a  general  fund  for  the  benefit  of 
all  the  creditors  ratably,  then  the  remedy  is  generally  in  equity. 

(b)  Remedy  prescribed  by  the  statute. — ^When  a  statute  mak- 
ing the  stockholders  of  a  corporation  individually  liable  for 
corporate  debts  prescribes  a  special  remedy  for  enforcing  the 
same,  the  remedy  so  prescribed  is  exclusive,  and  must  be  pur- 
sued, unless  there  is  something  to  show  that  the  legislature  did 

47Hirshfeld   v.    Fitzgerald,    157  Rep.   428;    Richardson   v.   Abend- 

N.  Y.  166,  2  Keener's  Gas.  1826.  roth,  43  Barb.  (N.  Y.)  162.    Com- 

*8  Thayer  v.  Union  Tool  Co.,   4  pare,  however,  Woodruff  &  Beach 

Gray  (Mass.)  75;  Potter  v.  Stevens  Iron  Works  v.  Chittenden,  4  Bosw. 

Machine  Co.,  127  Mass.  592,  34  Am.  (N.  Y.)   406. 
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not  intend  to  make  the  remedy  exclusive.  This  follows  from 
the  general  principle  that,  when  a  statute  creates  a  liability 
which  does  not  exist  at  common  law,  and  prescribes  a  remedy  for 
enforcing  it,  the  statutory  remedy  is  exclusive.*®  "The  in- 
dividual liability  of  stockholders  in  a  corporation  for  the  pay- 
ment of  its  debts  is  always  a  creature  of  statute.  At  common 
law  it  does  not  exist.  The  statute  which  creates  it  may  also  de- 
clare the  purposes  of  its  creation,  and  provide  for  the  manner 
of  its  enforcement.  *  *  *  The  liability  and  the  remedy 
were  created  by  the  same  statute.  This  being  so  the  remedy 
provided  is  exclusive  of  all  others.  A  general  liability  created 
by  statute  without  a  remedy  may  be  enforced  by  an  appropriate 
common-law  action.  But  where  the  provision  for  the  liability 
is  coupled  with  a  provision  for  a  special  remedy,  that  remedy, 
and  that  alone,  must  be  employed."^" 

For  example,  where  a  statute  providing  that  the  stockholders 
of  a  corportion  "shall  be  jointly  and  severally  liable  for  all 

*9 United  States:  Fourth  Nat.  v.  Northwestern  Printing  &  Pub- 
Bank  of  New  Yorlt  v.  Pranclclyn,  lishing  Co.,  61  Minn.  373;  Inter- 
120  U.  S.  747,  2  Keener's  Cas.  1838 ;  national  Trust  Co.  v.  American 
Pollard  V.  Bailey,  20  Wall.  520;  Loan  &  Trust  Co.,  62  Minn.  501. 
Haskins  v.  Harding,  2  Dill.  99,  Fed.  New  York:  Lowry  v.  Inman, 
Cas.  No.  6,196;  Morley  v.  Thayer,  46  N.  Y.  119;  Diven  v.  Lee,  36  N. 
3  Fed.  737.  Y.  302;    Stoddard  v.  Lum,  159  N. 

California:     Russell    v.    Pacific  Y.    265.     Compare,    however.    Ex 

Ry.  Co.,  113  Cal.  258.  parte  Van  Riper,  20  Wend.  614. 

Illinois:     Fowler  v.  Lamson,  146  Pennsylvania:       Patterson      v. 

III.  472,  37  Am.  St.  Rep.  163  (con-  Lane,  35  Pa.  St.  275;   Brinham  v. 

struing  Kansas  statute).  Wellersburg  Coal  Co.,  47   Pa.   St. 

Kansas:     Woodworth  v.  Bowles,  43;   Hoard  v.  Wilcox,   47  Pa.   St. 

61  Kan.  569.  51;    Youghiogheny    Shaft    Co.    v. 

Maine:     Grosse  v.  Hilt,  36  Me.  Evans,  72  Pa.  St.  331;  O'Reilly  v. 

22;  Cummings  v.  Maxwell,  45  Me.  Bard,  15  Pa.  St.  569. 

190.  Rhode  Island :     Moies  v.  Sprague, 

Massachusetts:  Ripley  v.  Samp-  9  R.  I.  541;  New  England  Corn- 
son,  10  Pick.  370;  Knowlton  v.  mercial  Bank  v.  Newport  Steam 
Ackley,  8  Cush.  93;  Kelton  v.  Phil-  Factory,  6  R.  I.  154,  75  Am.  Dec. 
lips,  3  Mete.  61;  Bangs  v.  Lincoln,  688. 

10   Gray,    600;    E.    Remington    &  Vermont:     Dauchy  v.  Brown,  24 
Sons    V.    Samana    Bay    Co.,    140  Vt.   197;    Windham  Provident  In- 
Mass.      494;      Cambridge     Water  stitutlon  v.  Sprague,  43  Vt.  502. 
Works    V.    Somerville    Dyeing    &  West  Virginia:     Nimick  v.  Min- 
Bleaching  Co.,  4  Allen,  239.  go  Iron  Works  Co.,  25  W.  Va.  184. 

Minnesota:     Allen  v.  Walsh,  25 

Minn.  543;  Johnson  v.  Fischer,  30  so  Pollard  v.  Bailey,  20  Wall.  (U. 

Minn.  173;  Winnebago  Paper  Mills  S.)  520,  526,  527. 
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debts  and  contracts  made  and  entered  into  by  sucb  company," 
until  payment  of  the  entire  capital  stock  and  filing  of  a  cer- 
tificate thereof,  further  declares  that,  when  the  stockholders 
shall  be  so  liable  to  pay  the  debts  of  the  company,  "their  per- 
sons and  property  may  be  taken  therefor  on  any  writ  of  attach- 
ment or  execution,  issued  against  the  company  for  such  debt,  in 
the  same  manner  as  on  writs  and  executions  issued  against  them 
for  their  individual  debts,"  or  the  person  to  whom  they  "may 
render  themselves  liable  as  aforesaid  may,  instead  of  the  pro- 
ceedings aforementioned,  have  his  remedy"  against  them  "by 
a  bill  in  equity,"  etc.,  a  creditor  of  the  corporation  cannot  main- 
tain an  action  at  law  on  his  debt  against  a  stockholder,  or  against 
the  personal,  representative  of  a  deceased  stockholder.  The 
remedies  prescribed  by  the  statute  are  exclusive.®^ 

A  corporate  creditor  cannot  prove  his  debt  against  the  estate 
of  a  deceased  or  insolvent  stockholder,  where  some  other  special 
and  exclusive  remedy  is  prescribed  for  enforcing  the  statutory 
liability,  although  the  special  remedy  may  be  such  that  it  can- 
not be  resorted  to  in  such  a  case.'^ 

If  the  statute  provides  for  enforcing  the  remedy  only  by  an 
action  of  debt  against  stockholders  on  a  judgment  against  the 
corporation,  a  creditor  cannot  bring  an  action  at  law,  in  as- 
sumpsit or  debt,  on  the  debt  or  contract  of  the  corporation.^* 

Where  the  statute  imposing  upon  stockholders  personal  lia- 
bility for  corporate  debts  expressly  provides  for  the  enforce- 
ment thereof  by  separate  actions  or  proceedings  by  each  cred- 
itor in  his  own  right,  as  in  Kansas,  a  petition  by  one  creditor 
on  behalf  of  himself  and  others  to  enforce  the  liability  of  stock- 
holders, and  to  distribute  the  amounts  collected,  cannot  be 
maintained.'** 

(c)  Where  the  statute  prescribes  no  special  remedy. — Sonte- 

51  Fourth  Nat.  Bank  of  New  ss  Fourth  Nat.  Bank  of  New 
York  V.  Francklyn,  120  U.  S.  747,  York  v.  Francklyn,  120  U.  S.  747, 
2  Keener's  Cas.  1838.  2  Keener's  Cas.  1838. 

52  Bangs    v.    Lincoln,    10    Gray  . 
(Mass.)  600;  Moies  v.  Sprague,  9  b4  Woodworth  v.  Bowles,  61  Kan. 
R.  I.  541.  569. 
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times  a  charter,  statutory,  or  constitutional  provision  imposes 
an  individual  liability  upon  stockholders  for  corporate  debts, 
■without  saying  anything  at  all  as  to  the  mode  in  which  the 
liability  shall  be  enforced.  In  such  a  case,  the  fact  that  no 
remedy  is  expressly  given  does  not  render  the  provision  inop- 
erative, but  it  is  implied  that  the  creditors  may  resort  to  such 
existing  remedies,  at  law  or  in  equity,  as  may  be  appropriate. 
Thus,  in  Minnesota,  where  the  constitution  provides  that  each 
stockholder  in  any  corporation,  with  certain  exceptions,  shall 
be  liable  to  the  amount  of  stock  held  or  owned  by  him,  without 
prescribing  any  remedy,  it  was  held  that  the  provision  was 
nevertheless  self-executing,  and  that  the  law  would  supply  the 
appropriate  remedy.  ''Every  statute,"  said  the  court,  "made 
against  an  injury,  mischief,  or  grievance  impliedly  gives  a  reme- 
dy, for,  if  no  remedy  be  expressly  given,  a  party  has  his  action 
upon  the  statute.  For  example,  'if  a  penalty  be  given  by  stat- 
ute, but  no  action  for  the  recovery  thereof  be  named,  an  action 
of  debt  for  the  penalty  will  lie.'  *  *  *  So  where  a  statute 
requires  an  act  to  be  done  for  the  benefit  of  another,  or  forbids 
the  doing  of  an  act  which  may  be  to  his  injury,  though  no  ac- 
tion be  given  in  express  terms  by  the  statute  for  the  omission 
or  commission,  the  general  rule  of  law  is  that  the  party  injured 
shall  have  an  action;  for,  where  a  statute  gives  a  right,  there, 
although  in  express  terms  it  has  not  given  a  remedy,  the  remedy 
which  by  law  is  properly  applicable  to  that  right  follows  as  an 
incident."®^ 

The  difficulty,  when  a  statute  makes  stockholders  liable  for 
corporate  debts  without  prescribing  any  remedy,  is  in  deter- 
mining what  remedy  is  applicable, — whether  the  creditors  may 
sue  the  stockholders  at  law,  or  must  sue  in  equity,  or  whether 
they  may  sue  either  at  law  or  in  equity, — :and  on  these  ques- 
tions there  is  some  uncertainty  and  conflict  in  the  cases.^® 

55  Willis  V.  Mabon,  48  Minn.  140,       se  See  infra,  this  section,  (d). 
31  Am.  St.  Rep.  626,  2  Smith's  Cas. 
895. 
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(d)  Whether  the  remedy  is  at  law  or  in  equity — Remedy  by  ac- 
tion at  law. — Sometimes  the  statute  expressly  provides  that  the 
liability  of  stockholders  may  be  enforced  in  an  action  at  law  by 
creditors,  or  by  a  particular  kind  of  an  action  at  law.  And  even 
when  there  is  no  such  provision,  the  right  of  a  creditor  to  sue 
a  stockholder  at  law  and  recover  a  judgment  against  him  to 
the  extent  of  his  liability  is  to  be  implied  when  the  statute  does 
not  show  an  intention  to  provide  a  fund  for  the  common  benefit 
of  all  the  creditors  ratably,^ '^  but  makes  the  stockholders  indi- 
vidually liable,  severally,  or  jointly  and  severally,  directly  to 
creditors,  for  all  the  debts  of  the  corporation,  or  for  debts  of  a 
particular  kind,  either  without  any  limit  as  to  amount,  or  to  a 
limited  extent.  In  such  a  case,  if  the  statute  makes  each  stock- 
holder liable  directly  to  each  creditor,  any  creditor  may  main- 
tain an  action  at  law  against  any  stockholder.,  and  recover  a 
judgment  to  the  extent  of  the  stockholder's  liability,  leaving  it 
for  the  stockholder  to  seek  contribution  from  other  stockholders 
if  he  is  entitled  thereto.^* 

B7  See  infra,  this  section.  Florida:     Gibbs  v.  Davis,  27  Fla. 

B8  United       States:     Plash       v.  531.                                       . 

Conn,    109   V.   S.   371,   2   Keener's  Georgia:     Lane  v.  Morns,  8  Ga. 

Cas.  1783,  2  Smith's  Cas.  909;  Mor-  468;   Lane  v.  Hams,  16  Ga,   217 ; 

ley  V.  Thayer,  3  Fed.  737;  Borland  Branch  v.  Baker,  53  Ga.  502;  Hoyd 

V.  Haven,  37  Fed.  394;  Flour  City  v.  Hall,  56  Ga.  563. 

Nat.  Bank  v.  Wechselberg,  45  Fed.  Illinois:     Schalucky  v.  Field,  124 

547;    Bank   of   North   America  v.  111.  617,  7  Am.  St.  Rep.  399;   Cui- 

Rindge,  57  Fed.  279;  Auer  v.  Lorn-  ver  v.  Third  Nat.  Bank,  64  111.  bZh; 

bard,  19  C.  C.  A.  72,  72  Fed.  209;  Corwith  v.  Culver,  69  111.  502;  Mc- 

McVickar  v.  Jones,  70   Fed.  754;  Carthy   v.    Lavasche,    89    111.    270. 

Mechanics'  Savings  Bank  v.  Fidel-  31  Am.  Rep.  |3:  W'licock  v.  'Tur- 

ity  Insurance,  Trust  &  Safe-Depos-  pin,  96  111.  135 ;  Fuller  v.  Ledden, 

it  Co.,  87  Fed.  113.  87  111.  310;   Tibballs  v.  Libby,  87 

California:      Larrabee   v.   Bald-  111.142;  Hull  v.  Burtis  90  111.  213, 

win.  35  Cal.  155;  Morrow  v.  Supe-  Arenz  v.  Weir,  89  M-  25,  Lane  v. 

rior  Court  of  City  and  County  of  Nickerson,    99    111.    284;    National 

San  Francisco,  64  Cal.  383;  Brown  Bank  of  Chester  v.  Zinser   55  111. 

V.  Merrill,  107  Cal.  446.  48  Am.  St.  App.  510;  Helmle  v.  Queenan,  18 

Rep.  145;  Knowles  v.  Sandercock,  111.  App.  103;   Buchanan  v.  Meis- 

107   Cal.   629;    Ferguson  v.   Sher-  ser,    105    111.    638;    Thompson   v. 

man,  116  Cal.  169;  Myers  v.  Sierra  Meisser,  108  111.  359.                      - 

Valley  Stock  &  Agricultural  Ass'n,  Kansas:     Grund    '^v ^TucKor,    o 

122  Cal.   669;    Herman  v.  Hecht,  Kan.  70;   Howell  v.  Manglesdorf, 

116  Cal  553  33     Kan.     194;      Woodworth     v. 

Connecticut:     Paine  v.  Stewart,  Bowles,    61    Kan.    569;    Chase  v. 

33  Conn.  516.  Bank  of  Horton,  9  Kan.  App.  186, 
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Thus  it  has  been  held  that  any  creditor  may  maintain  an  ac- 
tion at  law  against  any  stockholder  under  a  statute  or  charter 
providing  that  the  stockholders  of  a  corporation  "shall  be  sev- 
erally individually  liable  to  the  creditors  of  the  company 
*  *  *  to  an  amount  equal  to  the  amount  of  stock  held  by 
them  respectively,  for  all  debts  and  contracts  made  by  such 
company,  until  the  whole  amount  of  capital  stock  fixed  and 
limited  by  such  company  shall  have  been  paid  in,"  etc.,®*  or  pro- 
viding that,  "for  all  debts  due  and  owing  by  the  company  at  the 
time  of  its  dissolution,  the  persons  then  composing  it  shall  be 
individually  responsible  to  the  extent  of  their  respective  shares 
of  stock;"®"  or  providing  that,  "when  default  shall  be  made  in 
the  payment  of  any  debt  or  liability  contracted  by  said  corpora- 
tion, the  stockholders  shall  be  held  individually  responsible  for 
an  amount  equal  to  the  amount  of  stock  held  by  them  respec- 
tively;"®^ or  providing  that  "each  stockholder"  of  a  corporation 
"shall  be  jointly  and  severally  liable  to  the  creditors  thereof  in 
an  amount,  besides  the  value  of  his  share  or  shares  therein,  not 
exceeding  ten  per  cent,  of  the  par  value  of  the  share  or  shares 

St.  Louis  Savings  Ass'n  v.  O'Brien,  v.  Neidig,  72  N.  Y.  100;   Handy  v. 

51    Hun    (N.    Y.)    45    (construing  Draper,  89   N.  Y.  334,  2   Keener's 

Kansas  statute).  Cas.   1801;    Rocky  Mountain  Nat. 

Maryland:     Norris    v.    Johnson,  Bank  of  Central  City  v.  Bliss,  89 

34  Md.  485;  Norris  v.  Wrenschall,  N.  Y.  338,  2  Keener's  Cas.  1800; 

34  Md.  492.  Abbott  v.  Aspinwall,  26  Barb.  202. 

Massachusetts:     Pope   v.   Leon-  Pennsylvania:     See  Brinham  v. 

ard,  115  Mass.  286.  Wellersburg  Coal  Co.,  47  Pa.  St. 

Michigan:     Thompson  v.  Jewell,  43;    Hoard  v.  Wilcox,   47  Pa.   St. 

43  Mich.  240.  5I;  Mansfield  Iron  Works  v.  Wil- 

Minnesota:     Hanson  v.  Davison,  eox,  52  Pa.  St.  377. 

73    Minn.   454.  gouth  Carolina:     Hall  v.  Klinck, 

Mississippi:     Vick   v.   Lane,    56  25  S.  C.  348,  60  Am.  Rep.  505. 

Miss.   681.    See  Perkins  v.   Sand-  .t,T;i,„„i,  „   r>^„„    ma  tt   a    o-ri 

ers,  56  Miss.  733.  ,  =»  Flash  v.  Conn   109  U.  S.  371, 

Missouri:     Perry  v.  Turner,   55  ^   Keener's  Cas.    1783,    2    Smith's 

Mo.  418;  Bagley  v.  Tyler,  43  Mo.  '•'^-  ^"^■ 

App.  195.  80  Bank  of  Poughkeepsie  v.  lb- 
New  York:  Bank  of  Pough-  botson,  24  Wend.  (N.  Y.)  473.  And 
keepsie  v.  Ibbotson,  24  Wend.  473;  see  the  other  New  York  cases 
Simonson  v.  Spencer,  15  Wend,  cited  in  note  58,  supra. 
548;  Weeks  v.  Love,  50  N.  Y.  568;  oi  Schalucky  v.  Field,  124  111. 
Shellington  v.  Howland,  53  N.  Y.  617,  7  Am.  St.  Rep.  399,  and  other 
371,  2  Keener's  Cas.  1803;  Wiles  Illinois  cases  cited  in  note  58, 
V.  Suydam,  64  N.  Y.  173;  Mathez  supra. 
Vol.  3-P.  Cor.  55. 
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held  by  him."®^     In  construing  such  statutes,  however,  the 
courts  have  differed.** 

When  an  action  at  law  may  be  maintained  by  a  creditor 
against  a  stockholder,  and  the  liability  is  contractual  in  its 
nature,®*  the  creditor  may  maintain  an  action  of  assumpsit,  or, 
if  the  amount  to  be  recovered  is  a  sum  certain,  he  may  main- 
tain an  action  of  debt.*® 

Under  some  statutes,  the  liability  of  stockholders  is  on  the 
original  debt,  and  an  action  cannot  be  maintained  against  them 
on  a  judgment  recovered  by  the  creditor  against  the  corpora- 
tion,** while  under  others  the  liability  is  a  secondary  one,  and 
the  action  against  them  is  properly  based  upon  the  judgment.*'^ 

An  action  at  law  cannot  be  maintained  by  a  creditor  against 
a  stockholder,  even  when  the  stockholders  are  made  jointly  and 
severally  liable  for  all  corporate  debts  and  contracts,  if  the  stat- 
ute expressly  prescribes  some  other  remedy,  as  attachment,  or 
execution  against  a  stockholder  on  a  judgment  against  the  cor- 
poration, or  bill  in  equity.*^ 

Remedy  in  equity. — On  the  other  hand,  the  statute  impos- 
ing individual  liabilityupon  stockholders  for  corporate  debts  may 
expressly  provide  that  the  liability  shall  be  enforced  in  equity, 
and  thus  exclude  the  right  to  maintain  actions  at  law,  even 
when  it  imposes  a  several  or  joint  and  several  liability;  or  the 
nature  of  the  liability  may  be  such  as  to  require  enforcement  in 
equity  only.  If  the  statute  does  provide  that  the  liability  shall 
be  enforced  in  equity,  and  does  not  authorize  an  action  at  law, 

62  Hull  V.  Klinck,  25  S.  C.  348,  307,  and  other  cases  cited  in  note 
60  Am.  Rep.  505.  58,  supra.     See,  also,  ante,  §§  810, 

63  See  infra,  this  section.  814(a). 

ei  Ante,  §  809.  67  Guerney    v.    Moore,    131    Mo. 

65  Simonson  V.  Spencer,  15  Wend.  650;  Henderson  v.  Turngren,  9 
(N.  Y.)  548;  Norrls  v.  Wrenschall,  Utah,  432.  And  see  ante,  §  814(b). 
34  Md.  492;  National  Bank  of  68  Supra,  this  section,  (b), 
Chester  v.  Zinser,  55  111.  App.  510.  Fourth   Nat.   Bank   of  New   York 

Debt   will   not   lie,    however,    if  v.  Francklyn,  120  U.  S.  747,  2  Keen- 

the    amount   of   the   stockholder's  er's  Cas.  1838;  Hill  v.  Merchants' 

liability     is     uncertain.     Bank    of  Mutual    Ins.   Co.,    134   V.   S.    515; 

Clrcleville  v.   Iglehart,  6  McLean,  Knowlton     v.     Ackley,     8     Cush. 

508,  Fed.  Cas.  No.  860.  (Mass.)   93;  Hadley  v.  Russell,  40 

66  Trippe  v.  Huncheon,   82   Ind.  N.  H.  109. 


§  821d  CREDITORS  OF  CORPORATIONS.  2583 

or  if  it  appears  from  the  whole  statute  that  it  was  the  inten- 
tion of  the  legislature  to  provide  a  common  fund,  like  the  fund 
realized  from  unpaid  suhscriptions,  for  the  benefit  of  all  the 
creditors  ratably,  so  that  the  purpose  of  the  statute  would  be 
defeated  if  a  single  creditor  were  permitted  to  maintain  an  ac- 
tion at  law  against  a  stockholder  to  enforce  his  claim  to  the 
extent  of  the  stockholder's  liability,  and  thus  "appropriate  to 
himself,  without  regard  to  the  rights  of  others,  that  which  is 
to  make  up  the  fund;"®^  or  if  the  nature  of  the  liability  is 
such  that  it  is  necessary  to  take  an  account  of  stock  and  debts 
for  the  purpose  of  determining  the  extent  of  each  stockholder's 
liability, — in  these  cases,  the  remedy  to  enforce  the  liability 
of  the  stockholders  is  in  equity,  and  actions  at  law  cannot  be 
maintained  by  creditors.'"' 

69  Terry  v.  Little,  101  U.  S.  216,  30  Minn.  173;  Harper  v.  Carroll, 
2  Keener's  Cas.  1836.  66  Minn.  487. 

Nebraska:     Farmers'    Loan     & 

70  United  States:  Pollard  v.  Trust  Co.  v.  Funk,  49  Neb.  353; 
Bailey,  20  Wall.  520;  Terry  v.  Tub-  German  Nat.  Bank  of  Lincoln  v. 
man,  92  U.  S.  156;  Mills  v.  Scott,  Farmers'  &  Merchants'  Bank  of 
99  U.   S.   25;    Terry  v.  Little,   101   Holstein,  54  Neb.  593. 

U.   S.   216,   2   Keener's   Cas.   1836;  New      Hampshire:     Hadley     v. 

Cuykendall  v.  Miles,  10  Fed.  342;  Russell,  40  N.  H.  109. 

Andrews  v.  Bacon,  38  Fed.  777.  New   York:      Hlrshfeld  v.   Fitz- 

Alabama:     Smith   v.    Huckabee,  gerald,  157  N.  Y.  166,  2  Keener's 

53  Ala.   191;     Spence  v.   Shapard,  Cas.   1826;    Marshall   v.   Sherman, 

5?  Ala.  598;   Friend  v.  Powers,  93  148  N.  Y.  9,  51  Am.  St.  Rep.  654, 

Ala.  114.  2    Keener's   Cas.    1847,    2    Smith's 

Arkansas:      Jones  v.  Jarman,  34  Cas.  924;  National  Bank  of  Auburn 

Ark.  323.  v.  Dillingham,  147  N.  Y.  603. 

Colorado:     Zang    v.    Wyant,    25  Ohio:      Umsted    v.    Buskirk,    17 

Colo.  551,  71  Am.  St.  Rep.  145.  Qhio    St.    113;    Wright   v.    McCor- 

Illlnois:     Richardson     v.     Akin,  mack,  17  Ohio  St.  86;    Bullock  v. 

87  111.  138;   Harper  v.  Union  Mfg.  Kilgour,  39  Ohio  St.  543;   Barrick 

Co.,  100  111.  225;  Rounds  v.  MeCor-  v.  Gifford,  47  Ohio  St.  180,  21  Am. 

mick,  114  111.   252.  St.  Rep.  798,  2  Keener's  Cas.  1817. 

Indiana:     Overmyer  v.   Cannon,  Oregon:     Ladd  v.  Cartwright,  7 

82  Ind.  457.  Or.  329. 

Maine:     Maine  Trust  &  Banking  Rhode  Island:     Atwood  v.  Rhode 

Co.  V.  Southern  Loan  &  Trust  Co.,  Island  Agricultural  Bank,  1  R.  I. 

92  Me.  444.  376. 

Massachusetts:     Harris  v.  First  South  Carolina:     Terry  v.   Cal- 

Parish  in  Dorchester,  23  Pick.  112;  nan,  4  Rich.  508;  Terry  v.  Martin, 

Bell  V.  Spaulding,  3  Allen,  485.  10  Rich.   263;    Parker  v.   Carolina 

Michigan:     Peck    v.    Miller,    39  Savings  Bank,  53  S.  C.  583,  69  Am. 

Mich.  594.  St.  Rep.  888. 

Minnesota:     Allen  v.  Walsh,  25  Washington:     Burch  v.   Taylor, 

Minn.    543;    Johnson   r.    Fischer,  1  Wash.  St.  245. 
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It  is  perhaps  safe  to  say  that  this  proposition,  in  the  abstract^ 
will  not  be  disputed  by  any  court,  but  the  courts  have  not  agreed 
in  construing  particular  statutes,  and  determining  whether  the 
nature  of  the  liability  imposed  thereby  is  such  as  to  require  that 
it  shall  be  enforced  in  equity.     Some  of  the  courts  have  held 
that  a  statute  making  stockholders  individually  liable  for  the 
debts  of  the  corporation  to  the  extent  of  their  stock,  or  in  pro- 
portion to  the  amount  of  their  stock,  imposes  a  liability  which 
any  creditor  may  enforce  against  any  stockholder  to  the  extent 
of  his  liability/^  while  other  courts  have  held  that  such  a  stat- 
ute is  intended  to  create  a  common  fund  for  the  benefit  of  all 
the  creditors  ratably,  and  that  the  liability  can  only  be  en- 
forced by  a  bill  in  equity  on  behalf  of  all  the  creditors,  in  which 
all  the  stockholders  who  can  be  reached  may  be  compelled  to  pay 
in  so  much  as  may  be  necessary,  not  exceeding  the  extent  of  their 
liability,  and  the  fund  so  realized  distributed  pro  rata  among 
the  creditors.^^     The  latter  is  the  prevailing  view.     It  was  so 
held,  for  example,  under  the  charter  of  a  bank  which  provided 
that  the  stockholders  should  "be  bound  respectively  for  all  the 
debts  of  the  bank  in  proportion  to  their  stock  holden  therein." 
"The  provision,  therefore,  for  a  proportionate  liability,"  said 
Chief  Justice  Waite,  "is  equivalent  to  a  provision  for  an  ap- 
propriate form  of  equitable  action  to  enforce  it.     The  ease  is 
different  from  what  it  would  be  if  the  charter  had  provided  gen- 
erally that  all  stockholders  should  be  individually  liable  for  the 
payment  of  the  debts.     *     *     *     After  an  examination  of  the 
several  sections  of  this  charter,  it  cannot  for  a  moment  be  doubt- 
Wisconsin:     Coleman  v.  White,   rabee   v.    Baldwin,    35    Cal.    155; 
14  Wis.  700,  80  Am.  Dec.  797;  Car-   Lane  v.   Harris,   16   Ga.  217;    and 
penter   v.   Marine   Bank,    14   Wis.   other  cases  in  note  58,  supra. 
705,  note;  Hurlbut  v.  Marshall,  62       72  Pollard  v.  Bailey,  20  Wall.  (U. 
Wis.  590;    Sleeper  v.  Goodwin,  67    S.)  520;  Terry  v.  Little,  101  U.  S. 
Wis.  577;  Day  v.  Buckingham,  87    216;  2  Keener's  Cas.  1836;   Harris 
Wis.  215;    Gianella  v.  Bigelow,  96   v.  First  Parish  in  Dorchester,  23 
Wis.    185;    Poster,  v.    Posson,    105   Pick.     (Mass.)     112;     Coleman    v. 
Wis.  99;  Bau  Claire  Nat.  Bank  v.   White,   14  Wis.   700,  80  Am.  Dec. 
Benson,  106  Wis.  624.  797;  Jones  v.  Jarman,  34  Ark.  340; 

71  Bank  of  Poughkeepsie  v.   lb-  and  other  cases  cited  in  note  70, 
botson,  24  Wend.  (N.  Y.)  473;  Lar-  supra. 
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ed  that  it  was  not  only  the  intention  to  provide  for  a  propor- 
tionate liability,  but  for  a  pro  rata  distribution  *  *  * 
among  the  different  creditors,  according  to  their  several  priori- 
ties. Every  provision  is  entirely  inconsistent  with  the  idea 
that  one  creditor  could,  by  an  individual  suit,  appropriate  to 
himself  the  entire  benefit  of  the  security,  and  exclude  all  others. 
A  common  fund  was  created  for  the  common  benefit,  to  be  col- 
lected and  distributed  by  the  receiver,  who  was  made  the  com- 
mon agent  of  all.  There  was  no  liability  except  for  the  defi- 
ciency. That  was  to  be  apportioned  and  collected  for  the  com^ 
mon  benefit."^^ 

It  has  also  been  held  that  the  remedy  is  in  equity,  and  not  at 
law,  under  a  bank  charter  providing  that,  in  case  of  the  failure 
of  the  bank,  "each  stockholder  *  *  *  having  a  share  or 
shares  in  the  said  bank  at  the  time  of  such  failure,  *  *  *j 
shall  be  liable  and  held  bound  individually  for  any  sum  not  ex- 
ceeding twice  the  amount  of  his  *  *  *  share  or  shares  ;"^* 
under  a  statute  providing  that,  if  any  loss  or  deficiency  shall 
arise  from  the  official  management  of  the  directors  of  a  bank, 
the  stockholders  shall,  in  their  individual  capacity,  be  liable 
to  pay  the  same  •,''^  under  a  statute  providing  that  the  stockhold- 
ers of  a  corporation  "shall  be  individually  responsible  to  the 
amount  of  their  respective  share  or  shares  of  stock,  for  all  its 
indebtedness  and  liabilities  of  every  kind;"^*  and  under  a  stat- 
ute making  the  stockholders  of  every  banking  corporation  "in- 
dividually responsible  equally  and  ratably  and  not  one  for  an- 
other, for  all  contracts,  debts  and  engagements  of  such  corpora- 
tion, to  the  extent  of  the  amount  of  their  stock  therein  at  the 
par  value  thereof,  in  addition  to  the  amount  invested  in  such 
shares."^'^ 
Concurrent  remedies  at  law  and  in  equity. — The  fact  that 

T3  Pollard  V.  Bailey,  20  Wall.  (U.       ^s  Coleman    v.    White,    14    Wis. 

S.)  520.  700,  80  Am.  Dec.  797;   Sleeper  v. 

74  Terry  v.  Little,  101  U.  S.  216,  Goodwin,  67  Wis.  577. 
2  Keener's  Cas.  1836. 

75  Harris  v.  First  Parish  in  Dor-       ^7  Hirshf  eld    v.    Fitzgerald,    157 
Chester,  23  Pick.  (Mass.)  112.  N.  Y.  166,  2  Keener's  Cas.  1826. 
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the  liability  imposed  by  a  statute  upon  stockholders  for  cor- 
porate debts  is  of  such  a  nature  that  the  creditors  may  maintain 
actions  at  law  against  them  does  not  necessarily  exclude  the 
remedy  in  equity.  In  such  a  case,  unless  prevented  by  the 
statute,  creditors  may  sue  either  at  law  or  in  equity,  according 
to  the  nature  of  the  relief  desired  or  made  necessary  by  the  cir- 
cumstances of  the  case.''® 

In  a  New  York  case,  although  the  statute  made  the  stock- 
holders of  a  corporation  "severally"  liable  to  creditors,  it  was 
held  that,  in  order  to  prevent  a  multiplicity  of  suits,  a  court 
of  equity  had  jurisdiction  of  a  suit  by  a  creditor  of  the  cor- 
poration on  behalf  of  himself  and  other  creditors,  against  the 
stockholders  and  an  assignee  in  bankruptcy  of  the  corporation, 
and  such  creditors  as  had  brought  suits  at  law  against  stock- 
holders, to  collect  from  the  stockholders  the  amounts  due  from 
them  under  the  statute,  and  distribute  the  same  among  the  cred- 
itors, and  to  restrain  the  prosecution  of  the  actions  at  law.''* 

^Res  adjudioata — Several  suits. — ^When  a  general  creditors' 

suit  is  brought  to  enforce  the  statutory  liability  of  stockholders, 
and  all  equities  are  adjusted  therein,  and  a  judgment  rendered 

78  United  States:     Marine  &  Riv-  Minnesota:     Harper   v.   Carroll, 

er  Phosphate  Mining  &  Mfg.  Co.  62  Minn.  152. 

V.    Bradley,   105   U.    S.    175;    New  Missouri:     Perry  v.  Turner,  55 

York   Life   Ins.   Co.   v.   Beard,    80  Mo.    418;    Hodgson   v.   Cheever,   8 

Fed.  66.  Mo.  App.  318. 

Compare,    however,    Morley    v.  New    York:     Briggs    v.    Penni- 

Thayer,  3  Fed.  737.  man,  8  Cow.  387,  18  Am.  Dec.  454; 

Illinois:     Culver   v.    Third   Nat.  Bank  of  Poughkeepsie  v.  Ibbotson, 

Bank  of  Chicago,  64  111.  528;  Win-  24  Wend.  473;   Masters  v.  Ro^ssie 

cock  V.  Turpin,  96  111.  135;  Barnes  Lead  Mining  Co.,  2  Sandf.  Ch.  301; 

V.  Doris,  102  111.  350;  Tunesma  v.  Van  Hook  v.   Whitlock,   3    Paige, 

Schuttler,  114  111.  156;   Rounds  v.  409;    Bogardus  v.  Rosendale  Mfg. 

McCormick,  114  111.  252;   Queenan  Co.,  7  N.  Y.  147;  Garrison  v.  Howe, 

V.  Palmer,  117  111.  619.  17  N.  Y.  458;   Weeks  v.  Love,  50 

Kentucky:        Bank     of     United  N.   Y.   568;    Mathez  v.   Neidig,   72 

States   V.   Dallam,    4   Dana    (Ky.)  N.  Y.  100;   Griffith  v.  Mangan,  73 

574.  N.  Y.  611;   Pfohl  v.  Simpson,  74 

Maryland:     Emmert    v.    Smith,  N.  Y.  137. 

40  Md.  123 ;  Norris  v.  Johnson,  34  Jo  Pfohl  v.  Simpson,  74  N.  Y.  137. 

Md.  485;  Norris  v.  Wrenschall,  34  See,  also,  Bagley  &  Sewall  Co.  v. 

Md.  492.  Ehrlicher,  8  App.  Div.  (N.  Y.)  581; 

Mississippi:     Vick   v.   Lane,    56  American  Grocery  Co.  v.  Flint,  5 

Miss.  681.        .  App.  Div.  (N.  Y.)  263. 
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on  the  merits,  the  question  is  res  adjudicata,  and  another  such 
suit  cannot  be  brought  by  other  creditors.*** 

After  a  court  of  equity  has  acquired  jurisdiction  in  a  cred- 
itors' suit  to  enforce  the  statutory  liability  of  stockholders,  and 
for  other  relief,  a  creditor  cannot  sue  a  stockholder  at  law,  or 
in  a  separate  suit  in  equity,  although  he  might  have  done  so  if 
the  suit  in  equity  had  not  been  instituted;  nor  can  a  separate 
suit  in  equity  be  brought.*^ 

^Liability  to  extent  of  unpaid  subscription. — ^According  to 

the  better  opinion,  when  a  statute  merely  declares  that  stock- 
holders shall  be  liable  for  unpaid  subscriptions,  or  shall  be  liable 
for  the  indebtedness  of  the  corporation  to  the  amount  impaid 
on  their  subscriptions,  the  remedy  against  stockholders  is  in 
equity,  as  it  would  be  in  the  absence  of  such  a  provision,®^  to 
compel  payment  of  the  balance  due  on  subscriptions,  and  its  ap- 
plication to  the  payment  of  debts,  after  the  other  assets  of  the 
corporation  are  exhausted;  and  creditors  cannot  maintain  ac- 
tions at  law  against  the  stockholders.** 

It  has  been  held,  however,  in  a  Colorado  case,  that  a  creditor 
may  maintain  an  action  at  law  against  a  stockholder,  and  re- 
cover to  the  amount  due  on  his  stock  under  a  statute  providing 
that  the  stockholders  of  a  corporation  "shall  be  severally  indi- 
vidually liable  to  the  creditors  of  the  company  in  whicli  tliey 
are  stockholders,  to  the  amount  of  unpaid  stock  held  by  them 
respectively,  for  all  debts  and  contracts  made  by  such  com- 
pany."** And  in  some  jurisdictions  the  statute  expressly  gives 
creditors  the  right  to  maintain  actions  or  proceedings  at  law.*^ 

80  Foster  v.  Posson,  105  Wis.  99.  Silver    Mining    Co.,    12    Or.    322; 

81  Tunesma  v.  Schuttler,  114  111.  Burch  v.  Taylor,  1  Wash.  St.  245. 
156;  Wright  v.  McCormack,  17  See,  also,  Mills  v.  Stewart,  41 
Ohio  St.  86;  Barrick  v.  GifEord,  47  N.  Y.  384;  Griffith  v.  Mangam,  73 
Ohio  St.  180,  21  Am.  St.  Rep.  798,  N.  Y.  611;  Stephens  v.  Fox,  83  N. 
2  Keener's  Cas.  1817.  Y.  313. 

82  See  ante,  §  798.  84  Smith   v.    Londoner,    5    Colo. 

83  Patterson  v.  Lynde,  106  T7.  S.  365. 

619,112  111.196;    Smith  v.  Hucka-  ss  Bayliss   v.     Swift,     40    Iowa, 

bee,    53   Ala.   191;    Bush  v.    Cart-  648;    Tama   Water-Power    Co.    v. 

Wright,  7  Or.  329;  Hodges  v.  Sil-  Hopkins,    79   Iowa,   653;    Calumet 

ver  Hill  Mining  Co.,    9   Or.   200;  Paper  Co.  v.  Stotts  Investment  Co., 

Brundage  v.  Monumental  Gold  &  96  Iowa,  147,  59  Am.  St.  Rep.  362; 


2588  PRIVATE  CORPORATIONS.  §  821f 

A  call  for  unpaid  subscriptions  is  not  necessary  to  enable  a 
creditor  to  bring  an  action  against  a  stockholder  under  such  a 
statute,  although  the  subscriptions  may  in  terms  be  payable  only 
on  call,  so  that  a  call  would  be  necessary  as  between  the  cor- 
poration and  the  subscribers.*® 

Creditors  who  are  also  stockholders. — Under  some  statutes, 

as  we  have  seen,  although  not  under  all,  a  creditor  who  is  also 
a  stockholder,  and  liable  as  such,  cannot  maintain  an  action  at 
law  against  other  stockholders,  but  his  remedy  is  in  equity.*^ 
And  if  a  stockholder  is  also  a  creditor  to  the  extent  of  his  lia- 
bility, another  creditor  cannot  maintain  an  action  at  law  against 
him.  As  a  creditor,  he  has  an  interest  in  the  fund  sued  for, 
which  can  only  be  determined  by  an  accounting,  and  the  remedy 
against  him  is  therefore  in  equity.** 

(e)  Bill  for  discovery. — In  a  proper  case,  unless  such  rem- 
edy is  excluded  by  statute,  a  creditor  may  maintain  a  bill  in 
equity  for  discovery,  for  the  purpose  of  ascertaining  the  names 
of  stockholders  subject  to  statutory  liability  for  corporate  debts, 
and  the  amount  of  their  stock,  or  he  may  include  a  prayer  for 
such  relief  in  a  bill  in  equity  for  the  purpose  of  enforcing  such 
liability,  and  afterwards  amend  by  making  the  other  stockhold- 
ers parties.*® 

(f)  Joinder  of  causes  of  action.— When  the  statute  imposing  in- 
dividual liability  upon  stockholders  for  corporate  debts  is  in- 
tended to  provide  a  common  fund  for  the  benefit  of  all  cred- 
itors ratably,  so  that  it  may  be  enforced  by  a  suit  iu  equity,  as 

Nulton  V.  Clayton,   54   Iowa,  425,  458;   Mathez  v.  Neidig,  72  N.  Y. 

37  Am.  Rep.  213;  Chisholm  Bros.  100.    And  see  Agate  v.  Sands,  7d 

V.  Forny,   65  Iowa,   333;    National  N.  Y.   620;   Wheeler  v.  Millar    90 

Park  Bank  v.  Peavey,  64  Fed.  912;  N.  Y.  353.     See,  also,  post,  §  827. 

Libby  v.  Tobey,  82  Me.   397;   Bar-  so  Mlddletown   Bank  v.   Russ,   6 

ron  V.  B-urriU,  86  Me.  66;  Washing-  Conn.  135,  8  Am.  Dec.  164;  Bogard- 

ton  Savings  Bank  v.  Butchers'  &  us  v.  Rosendale  Mfg.  Co.,  7  JN.  i. 

Drovers'  Bank,  107  Mo.  133,  28  Am.  147;  Post  v    Toledo,  Cincinnati  & 

St.  Rep.  405.  St.   L.    R.   Co.,   144   Mass.   341,   59 

86  Washington '  Savings  Bank  v.  Am.  Rep.  86. 

Butchers'    &    Drovers'    Bank,    107  See,  also,  Morgan  v.  New  York 

Mo.  133,  28  Am.  St.  Rep.  405.  &  Albany  R.  Co.,  10  Paige  (N.  Y.) 

87  Ante,  §  820(b).  290.   40  Am.  Dec.  244;   Brewer  v. 

88  Garrison  v.   Howe,   17  N.   Y.  Michigan  Salt  Ass'n,  58  Mich.  351. 


§  821g  CREDITORS  OF  CORPORATIONS.  2589 

explained  in  a  former  paragraph  of  this  section,  a  creditor  in 
bringing  such  a  suit  on  behalf  of  himself  and  other  creditors 
who  may  come  in,  may  unite  in  the  same  bill  or  complaint,  with 
the  claim  to  enforce  the  statutory  liability  of  stockholders,  a 
claim  to  compel  them  to  pay  in  the  balance  due  on  their  sub- 
scriptions.*" 

(g)  Eemedy  by  execution  against  stockholders. — Of  course,  un- 
less there  is  some  provision  therefor  in  the  statute,  the  individ- 
ual liability  of  stockholders  for  corporate  debts  cannot  be  en- 
forced by  issuing  against  tliem  an  execution  on  a  judgment 
against  the  corporation,  and  levying  upon  their  individual  prop- 
erty.®-' In  some  jurisdictions,  however,  such  a  remedy  is,  or 
has  been,  expressly  provided  by  statute,  either  for  the  purpose 
of  enforcing  a  liability  to  the  extent  of  the  unpaid  balance  due 
on  their  stock,  or  an  additional  liability.  The  mode  of  pro- 
cedure in  such  cases,  auJ  the  conditions  under  which  the  ex- 
ecution may  be  issued,  depend  upon  the  provisions  of  the  par- 
ticular statute,  which  must  be  strictly  followed.®*     A  call  for 

90  Warner  v.  Callender,  20  Ohio  -worth  v.  Coolbaugh,  5  lo-wa,  300; 
St.  190;  Barrick  v.  Gifford,  47  Ohio  Bayliss  v.  Swift,  40  Iowa,  648; 
St.  180,  21  Am.  St.  Rep.  798;  New  Singer  v.  Given,  61  Iowa,  93;  Nul- 
York  Life  Ins.  Co.  v.  Beard,  80  Ion  v.  Clayton,  54  Iowa,  425,  37  Am. 
Fed.  66;  Northwestern  Railroader  Rep.  213;  Jackson  v.  Traer,  64 
v.  Prior,  68  Minn.  95.  Iowa,  469,  52  Am.  Rep.  449;  Tama 

31  See  Southmayd  v.  Russ,  3  Water-Power  Co.  v.  Hopkins,  79 
Conn.  52.  Iowa,  653;    Calumet  Paper  Co.  v. 

92  As  to  this  remedy  in  particu-  Stotts  Investment  Co.,  96  Iowa, 
lar  jurisdictions,  see:  147,  59  Am.  St.  Rep.  362. 

United  States:  Thomson-Hous-  Kansas:  McClelland  v.  Cragun, 
ton  Electric  Co.  v.  Dallas  Consoli-  54  Kan.  599;  Howell  v.  Mangles- 
dated  Traction  R.  Co.,  5  C.  C.  A.  dorf,  33  Kan.  194;  Wells  v.  Robh, 
11,  54  Fed.  1001;  Thomson-Houston  43  Kan.  201;  Achenbach  v.  Pome- 
Electric  Co.  V.  Trezevant,  13  U.  S.  roy  Coal  Co.,  2  Kan.  App.  357; 
App.  203  (under  a  Texas  statute);  Carey  Lumber  Co.  v.  Neal,  3  Kan. 
Wilson  v.  Seligman,  36  Fed.  154,  App.  399. 
144  U.  S.  41  (Missouri  statute).  Maine:     Chaffln    v.    Cummings, 

Florida:  Hood  v.  French,  37  37  Me.  76;  Whitney  v.  Hammond, 
Fla.  117.  44  Me.  305. 

Georgia:  Mason  v.  Force,  30  Massachusetts:  Leland  v.  Marsh, 
Ga.  99;  Stone  v.  Davidson,  56  Ga.  16  Mass.  389;  Sargent  v.  Webster, 
179;  Force  v.  Dahlonega  Tanning  13  Mete.  497,  46  Am.  Dec.  743; 
&  Leather  Mfg.  Co.,  22  Ga.  86:  Johnson  v.  Somerville  Dyeing  & 
Heard  v.  Sibley,  52  Ga.  310.  Bleaching  Co.,  15  Gray,  216. 

Iowa:  Hampson  v.  Weare,  4'  Missouri:  Hannah  v.  Moberly 
Iowa,   13,  66  Am.  Dec.  116;   Don-  Bank,  67  Mo.  678;  Marks  v.  Hardy, 
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payment  of  unpaid  subscriptions,  either  by  the  corporation  or 
by  the  court,  is  not  necessary  to  entitle  a  creditor  to  issue  exe- 
cution against  a  stockholder  under  such  a  statute  to  the  extent 
of  the  balance  due  on  his  subscription,  although  subscriptions 
may  in  terms  be  payable  only  upon  call.** 

In  some  jurisdictions  there  have  been  statutes  authorizing 
execution  against  the  person  of  a  stockholder  on  a  judgment 
against  the  corporation.®* 

When  the  statute  making  stoqkholders  individually  liable  for 
corporate  debts  prescribes  the  remedy  by  issue  of  execution 
against  stockholders  upon  a  judgment  against  the  corporation, 
and  no  other  remedy,  the  particular  remedy  is  exclusive,*®  and 
all  the  requirements  of  the  statute  as  to  the  mode  and  condi- 
tions of  issuing  the  execution  must  be  complied  with.  If  they 
are  such  that  they  cannot  be  complied  with  in  order  to  enforce 
the  liability  against  the  estate  of  a  deceased  stockholder,  or 
in  any  other  particular  case,  then  the  liability  cannot  be  en- 
forced in  such  ease."'"' 

(h)  Discontinuance  of  suit. — Of  course,  an  action  at  law  by 
a  creditor  against  a  stockholder  to  enforce  his  statutory  liabil- 
ity, being  for  his  own  benefit  only,  is  under  his  control,  and 
may  be  dismissed  or  discontinued,  as  he  may  see  fit;  and  the 
same  is  true  of  a  suit  in  equity  by  a  creditor  solely  for  his 
own  benefit.  Whether  a  suit  in  equity  to  enforce  the  statutory 
liability  of  stockholders  can  be  discontinued  by  the  creditor 
instituting  the  same,  when  it  is  on  his  own  behalf  and  on  behalf 
of  such  other  creditors  as  may  come  in,  is  not  so  clear.     In  a 

86  Mo.  232;  Wilson  v.  St.  Louis  &  os  Washington   Savings  Bank  v. 

San  Francisco  Ry.  Co.,  108  Mo.  588,  Butctiers'  &  Drovers'  Bank,  107  Mo. 

32  Am.  St.  Rep.  624;   Washington  133,  28  Am.  St.  Rep.  405. 

Savings  Bank  v.  Butchers'  &  Dro-  o*  In  re  Penniman,  11  R.  I.  333 ; 

vers'  Bank,  107  Mo.  133,  28  Am.  St.  Nichols  v.  Thomas,   4  Mass.  232 ; 

Rep.  405;    Paxson  v.  Talmage,  14  Richmond     v.     Willis,     13     Gray 

Mo.  App.  585,  87  Mo.  13;  Mechan-  (Mass.)  182. 

ics'  Savings  Institution  V.  PotthofE,  os  Supra,  this  section,   (b). 

9  Mo.  App.  574;   Scanlan  v.  Craw-  oe  child  v.  Coffin,  17  Mass.  64,-' 

Shaw,  5  Mo.  App.  337.  Ripley  v.  Sampson,  10  Pick.  (Mass.) 

Rhode  Island:     In  re  Penniman,  370;    Dane  v.   Dane   Mfg.   Co.,  14 

11  R.  I.  333.  Gray   (Mass.)    488;   Achenbach  v. 
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late  New  York  case  it  was  held  that,  although  such  a  suit  is  a 
representative  suit  for  the  benefit  of  all  creditors  ratably,  the 
plaintijBf  does  not  become  a  I  rustee  or  representative  of  the  other 
creditors  "to  such  an  extent  as  to  require  him  to  carry  on  the 
litigation  for  their  interests  in  opposition  to  his  own,  or  after 
he  has  settled  his  claim,"  and  that  he  may  discontinue  the  suit, 
unless  other  creditors  have  actually  come  in  and  been  made  par- 
ties, so  as  to  acquire  a  right  to  take  part  in  the  management 
of  the  suit.®^  Of  course,  if  other  creditors  have  actually  come 
in  and  become  parties,  they  may  continue  the  suit.®® 

(i)  Necessity  for  judgment  against  the  corporation, — The  stat- 
ute making  stockholders  individually  liable  for  corporate  debts, 
and  prescribing  a  special  remedy  for  enforcing  the  liability, 
may  expressly  require  the  recovery  of  a  judgment  against  the 
corporation,  as  where  it  provides  for  an  action  of  debt  against 
stockholders  on  a  judgment  against  the  corporation,  or  an  ex- 
ecution against  stockholders  on  a  judgment  against  the  corpo- 
ration. And  in  such  cases,  of  course,  since  the  statutory  rem- 
edy is  exclusive,  a  creditor  cannot  proceed  against  stockholders 
except  on  a  judgment  against  the  corporation,  unless  some  fur- 
ther remedy  is  also  provided  by  the  statute.  And  if,  for  any 
reason,  he  cannot  obtain  a  judgment,  he  cannot  proceed  at  all.®^ 

When  a  judgment  against  the  corporation  is  not  expressly 
required  by  the  statute,  whether  it  is  necessary  or  not  depends 
upon  whether  the  liability  imposed  upon  the  stockholders  is 
primary  or  secondary.  If  the  statute  makes  them  primarily 
liable  for  corporate  debts  directly  to  creditors,  no  judgment 

Pomeroy   Coal   Co.,    2   Kan.   App.  2  Keener's  Cas.  1838;  B.  Reming- 

357;  Cummings  v.  Wright,  11  Mo.  ton  &  Sons  v.  Samana  Bay  Co.,  140 

App.  348.  Mass.  494. 

0'  Hirshfeld    v.    Fitzgerald,    157       Compare    the    New    York    cases 

N.   Y.   166,    2   Keener's   Cas.   1826,  referred  to  ante,  §  814(1)),  (c). 
reversing    Hirshfeld    v.    Bopp,    27       An  execution  returned,  "No  prop- 

App.  Div.  180.    Compare,  however,  erty  found,"  Issued  on  a  judgment 

Atlas    Bank   v.   Nahant    Bank,    23  against  a  corporation,  is  sufficient 

Pick.    (Mass.)    480.  to  justify  a  suit  against  a  stock- 

98  See  the  cases  above  cited.  holder,  under  the  Kansas  statute, 

sa  Fourth    Nat.    Bank    of    New  to   enforce   his   personal   liability. 

York  V.  Francklyn,  120  U.  S.  747,  Thompson  v.  PfeifEer,  60  Kan.  409. 
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against  the  corporation  is  necessary;  but  if  the  liability  is  sec- 
ondary only,  so  that  creditors  cannot  hold  them  until  they  have 
exhausted  their  legal  remedies  against  the  corporation,  a  cred- 
itor cannot  sue  to  enforce  the  liability  of  stockholders  until  he 
has  recovered  a  judgment  against  the  corporation,  and  an  ex- 
ecution thereon  has  been  returned  unsatisfied,  unless  he  shows 
that  recovery  of  a  judgment  and  issue  of  execution  was  impossi- 
ble, or  would  have  been  a  useless  ceremony  because  of  the  cor- 
poration's total  insolvency.^'**' 

(j)  Enforcing  liability  in  foreign  courts.— The  right  to  enforce 
the  statutory  liability  of  stockholders  against  nonresident  stock- 
holders by  actions  in  foreign  courts,  and  the  mode  of  enforcing 
the  same  in  such  courts,  is  considered  in  a  subsequent  sec- 
tion.i" 

(k)  Liability  of  shareholders  in  national  banks. — The  national 
bank  act  provides  that  "tlie  shareholders  of  every  national  bank- 
ing association  shall  be  held  individually  responsible,  equally 
and  ratably,  and  not  one  for  another,  for  all  contracts,  debts,  and 
engagements  of  such  association,  to  the  extent  of  the  amount  of 
their  stock  therein,  at  the  par  value  thereof,  in  addition  to  the 
amount  invested  in  such  shares."^"*  This  imposes  a  several  lia- 
bility upon  each  stockholder  to  the  extent  of  the  amount  of  his 
stock.  The  mode  of  enforcing  the  liability  is  expressly  provid- 
ed. The  stockholders  are  not  liable  directly  to  creditors,  so 
as  to  entitle  them  to  maintain  an  action  at  law,  but  the  liability 
is  to  be  enforced  for  the  benefit  of  all  the  creditors.  When  a 
bank  is  put  into  liquidation  by  order  of  the  comptroller  of  the 
currency,  the  comptroller  is  given  authority  to  determine  wheth- 
er there  is  a  deficiency  of  assets,  and,  if  so,  the  extent  to  which 
the  liability  of  the  shar^Jiolders  shall  be  enforced,  and,  having 
determined  this,  he  makes  an  order  levying  an  assessment  upon 
the  stockholders.^"*     The  comptroller  is  not  restricted  to  one 

100  Ante,  §  814(b).  and  mode  of  determining  the  same, 

101  Post    S  82fi  ^^®  ^^^^'  ^  ^^^  <'^- 

102  Rev.  St.  IT.  S.  §  5151.  lowing. 

As  to  the  extent  of  the  liahility,       The  comptroller  may  appoint  a 
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assessment.  If  the  first  assessment  proves  insufficient,  he  may 
make  others,  until  the  full  liability  of  the  shareholders  is  ex- 
hausted."* 

When  assessments  have  been  made  by  the  comptroller,  they 
are  collected  by  the  receiver  of  the  bank,  who  may  maintain 
against  the  shareholders,  either  in  his  own  name  or  in  the  name 
of  the  bank,  actions  at  law  or  suits  in  equity,  according  to  the 
circumstances.^"®  The  comptroller  cannot  sue.^"*  The  receiv- 
er may  sue  in  the  state  courts  of  the  state  in  which  the  bank  is 
located,  or  in  the  state  courts  of  other  states  in  which  share- 
holders may  reside  or  be  found;"''  or  he  may  sue  in  the  fed- 
eral courts,  and  the  federal  courts  have  jurisdiction,  without  re- 
gard to  the  amount  in  controversy.*"®  In  an  action  by  the  re- 
ceiver against  a  shareholder,  the  order  of  the  comptroller  is  con- 
clusive as  to  the  necessity  for  the  assessments;*"®  and  the  de- 
receiver  for  an  insolvent  national  607;  Brinckerhofl  v.  Bostwick,  88 
bank,  or  make  a  ratable  assess-  N.  Y.  52;  Bank  of  Bethel  v.  Pah- 
ment  upon  the  stockholders,  with-  quioque  Bank,  14  Wall.  (U.  S.)  383; 
out  a  prior  judicial  determination  O'Connor  v.  Witherby,  111  Cal. 
of  the  necessity  for  a  receiver,  or  523. 

as  to  the  liabilities  of  the  bank.  los  Price  v.  Abbott,  17  Fed.  506; 
Bushnell  v.  Leland,  164  U.  S.  684.    Piatt  v.   Beach,    2   Ben.  303,   Fed. 

io4Aldrich  v.  Campbell,  38  C.  C.  Cas.  No.  11,215;  Stanton  v.  Wilke- 
A.  347,  97  Fed.  663;  Aldrich  v.  son,  8  Ben.  357,  Fed.  Cas.  No.  13,- 
Yates,  95  Fed.  78.  See  United  299;  National  Bank  of  Metropolis 
States  V.  Knox,  102  U.  S.  422.  v.  Kennedy,  17  Wall.  (U.  S.)  19; 
Contra,  De  Weese  v.  Smith,  97  Fed.  United  States  v.  Hartwell,  6  Wall. 
309.  (U.  S.)  385 ;  Zimmerman  v.  Carpen- 

105  Kennedy  v.  Gibson,  8  Wall,  ter,  84  Fed.  747;  Brown  v.  Smith, 
(U.    S.)    498;     National    Bank    of   88  Fed.  565. 

Metropolis  v.  Kennedy,  17  Wall.  io9  Kennedy  v.  Gibson,  8  Wall. 
(U.  S.)  19;  Bank  of  Bethel  v.  Pah-  (U.  S.)  498,  505;  Casey  v.  Galli, 
quioque  Bank,  14  Wall.  (U.  S.)  383;  94  U.  S.  673;  Germania  Nat.  Bank 
Stanton  v.  Wilkeson,  8  Ben.  357,  of  New  Orleans  v.  Case,  99  U.  S. 
Fed.  Cas.  No.  13,299;  Bailey  v.  628,  2  Keener's  Cas.  1186;  Cadle  v. 
Sawyer,  4  Dill.  463,  Fed.  Cas.  No.  Baker,  20  Wall.  (U.  S.)  650;  Bush- 
744;  Welles  v.  Stout,  38  Fed.  67;  nell  v.  Leland,  164  U.  S.  684;  De 
Peters  v.  Foster,  56  Hun  (N.  Y.)  Weese  v.  Smith,  97  Fed.  309;  Ald- 
607;  O'Connor  v.  Witherby,  111  Cal.  rich  v.  Campbell,  38  C.  C.  A.  347,  97 
523;  Schaberg  v.  McDonald,  60  Fed.  663;  Aldrich  v.  Yates,  95  Fed. 
Neb.  493;  and  other  cases  in  the  78;  Columbia  Nat.  Bank  v.  Math- 
notes  following.  ews,  56  U.   S.  App.  636;   Nead  v. 

106  Stanton  v.  Wilkeson,  8  Ben.  Wall,  70  Fed.  806;  Bailey  v.  Saw- 
357.  Fed.  Cas.  No.  13,299;  Kennedy  yer,  4  Dill.  463,  Fed.  Cas.  No.  744; 
V.  Gibson,  8  Wall.  (U.  S.)  498.  Peters  v.  Foster,  56  Hun   (N.  Y.) 

107  Piatt  V.  Beebe,  57  N.  Y.  339;  607;  O'Connor  v.  Witherby,  111 
Peters  v.  Foster,  56  Hun  (N.  Y.)  Cal.  523. 
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fendant  cannot  attack  the  legality  of  the  receiver's  appoint- 
ment.*^" Assessments  bear  interest  from  the  time  they  are  pay- 
able."i 

The  effect  of  the  statute  of  limitations  as  against  an  action 
to  recover  the  amount  of  an  assessment  on  a  stockholder  in  a 
national  bank,**^  and  the  right  to  set  off  against  the  assessment 
deposits  in  the  bank  at  the  time  it  became  insolvent,"''  are  else- 
v?here  considered. 

^Voluntary  liquidation.— In  1876,  the  national  bank  act  was 

amended  by  enacting  that,  whenever  "any  national  banking  asso- 
ciation shall  have  gone  into  liquidation  under  section  5220  (re- 
lating to  voluntary  liquidation)  of  the  Revised  Statutes,  the  in- 
dividual liability  of  the  shareholders  *  *  *  may  be  en- 
forced by  any  creditor  of  such  association,  by  bill  in  equity,  in 
the  nature  of  a  creditors'  bill,  brought  by  such  creditor  on  be- 
half of  himself  and  of  all  other  creditors  of  the  association, 
against  the  shareholders  thereof,  in  any  court  of  the  United 
States  having  original  jurisdiction  in  equity  for  the  district  in 
which  such  association  may  have  been  located  or  established."*** 
When  a  creditors'  bill  has  been  filed  against  shareholders  un- 
der this  statute  to  enforce  their  liability,  the  receiver  cannot 
maintain  an  action  against  them  for  the  same  purpose.**^ 

An  agent  selected  by  the  stockholders  of  an  insolvent  national 
bank  for  the  purpose  of  winding  up  its  affairs  has  no  power  to 
enforce  the  statutory  liability  of  the  stockholders.**® 

§  822.    Parties  to  suits  to  enforce  the  individual  liability  of  stock- 
holders. 

The  question  who  are  proper  and  necessary  parties  to  suits 
to  enforce  the  statutory  liability  of  stockholders  depends,  in  the 
absence  of  express  provision  on  the  subject,  upon  the  nature  of 

110  Welles  V.  Stout,  38  Fed.  67.  v.    Manufacturers'    Nat.   Bank   of 

111  Casey  v.  Galli,  94  U.  S.  673;  Chicago,  17  Fed.  308;  Richmond  v. 
Bowden  v.  Johnson,  107  IT.  S.  251;  Irons,  121  U.  S.  27;  Harvey  v.  Lord, 
Davis  V.  Watkins,  56  Neb.  288.  11  Biss.  144,  10  Fed.  236. 

112  Post,  §  828.  "5  Harvey  v.  Lord,  11  Biss.  144, 

113  Post,  §  827.  10  Fed.  236. 

114  Act  June  30,  1876.    See  Irons  no  Church  v.  Ayer,  80  Fed.  543. 
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the  liability  and  of  the  suit  in  which  it  is  sought  to  enforce  the 
same. 

(a)  Actions  at  law. — ^When  the  statute  is  such  as  to  create  a 
liability  directly  to  each  creditor,  and  to  permit  suits  at  law, 
and  the  liability  is  several  only,  any  creditor,  although  there 
may  be  others,  may  sue  any  stockholder,  and  he  must  sue  them 
in  such  a  case  separately,  while,  if  the  liability  imposed  is  joint 
and  several,  he  may  sue  the  stockholders  either  jointly  or  sev- 
erally.^^'' If  the  liability  is  joint  only,  all  the  stockholders 
must  be  sued  jointly.^^*  The  corporation  need  not  be  made  a 
party,  nor  can  it  generally  be  made  a  party,^^®  unless  it  is  so 
provided  by  the  statute.^  ^" 

(b)  Suits  in  equity. — ^When  a  statute  imposing  individual  lia- 
bility upon  stockholders  expressly  or  impliedly  requires  that  the 
liability  shall  be  enforced  in  equity  for  the  purpose  of  provid- 
ing a  fund  for  the  common  benefit  of  all  the  creditors,^^^  a  single 
creditor  cannot  sue  for  his  own  benefit  alone,  but  all  the  cred- 
itors must  join  in  the  bill,  or  else,  if  it  is  brought  by  a  single 
creditor,  it  must  be  brought  on  behalf  of  himself  and  all  other 
creditors  who  may  come  in,  as  in  the  case  of  a  bill  to  reach 
unpaid  subscriptions.^^^ 

117  Terry  v.  Little,  101  U.  S.  216,  "s  Allen  v.  Sewall,  2  WenS.  (N. 

2  Keener's  Cas.   216;   Larrabee  v.  Y.)  327;  Shafer  v.  Moriarty,  46  Ind. 

Baldwin,  35  Cal.  155;    Morrow  v.  9.    See,  also,  Overmyer  v.  Cannon, 

Superior  Court,  64  Cal.  383;   Nor-  82  Ind.  457. 

ns  V.Johnson,  34  Md.  485;  Hall  V.  .^.q^^^^  ^.  E^vis,  27  Fla.   531; 

f<^l'"'h^^  I-  ^JJt    ifi   f^-  ?17^.-  Nolan  v.  Hazen,  44  Minn.  478;  Con- 

jf-   ^   mJ;^,    s  r,'  ifiR     iy^lnti  iiors   v.    Carp   River   Iron   Co.,    54- 

,^  f=  J.w^^rifi  i?H- m  Vl  909     Mich.    168;    Tilden    v.    Young.    39 
v.  Aspmwall,  26  Barb    (N.  Y  )  202  ^^  ^.^^^ 

Bank  of  Poughkeepsie  v.  Ibbotson,  „.  „,  .'     „       „     ,        Aneell   18 

24  Wend.   (N.  Y.)   473;  Weeks  v.  ^"'i  inira  JNai.  uanK  v.  Angeii,  i» 

Love,  50  N.  Y.  568;  Paine  v.  Stew-  "-  ^-  ■^• 

art,  33  Conn.  516;   Perry  v.  Turn-  120  See  Hoard  v.  Wilcox,  47  Pa. 

er,  55  Mo.  418;  Grund  v.  Tucker,  5  St.   51;    Mansfield   Iron  Works   v. 

Kan.  70;   Abbey  v.  W.  B.   Grimes  Willcox,  52  Pa.  St.  377;  Milroy  v. 

Dry  Goods  Co.,  44  Kan.  415;  Scha-  Spurr  Mountain  Iron  Mining  Co., 

lucky  V.  Field,  124  III.  617,  7  Am.  43  Mich.  231. 

.^n*;:?,1P-.?o^'rn^'"'^^''^°''-?J^-®^®'"'       "1  Ante,   §  821(d),  "Remedy  in 
105  111.  638;  Thompson  v.  Meisser,    ^„,,=^,<  '       °'"-^^''     "^    ^"J' 

108  111.  359;  McCarthy  v.  Lavasche,  ^"l""^- 

89  111.  270,  31  Am.  Rep.  83;  McVick-       122  Terry  v.  Little,  101  U.  S.  216, 

ar  V.  Jones,  70  Fed.  754;  Vick  v.  2   Keener's   Cas.   1836;    Crease   v. 

Lane,  56  Miss.  681;  and  other  cases  Babcock,    10   Mete.    (Mass.)    525; 

cited  in  note  58.  supra.  Grew  v.  Breed,  10  Mete.   (Mass.) 
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All  the  stockholders  who  are  within  the  jurisdiction  of  the 
court,  and  the  personal  representatives  of  deceased  stockholders 
whose  estates  are  liable,  should  be  made  parties  defendant,  so 
that  the  liability  of  all  may  be  enforced  in  the  same  suit,  and 
the  rights  of  the  stockholders  inter  se  protected.^^*  It  is  a  suf- 
ficient excuse,  however,  for  omitting  certain  stockholders  as 
parties  defendant,  that  some  of  them  were  dead,  and  their  es- 
tates unrepresented,  and  that  others  cannot  be  found  within 
the  jurisdiction  of  the  court. ■'^^  The  objection  that  all  the  stock- 
holders are  not  joined  as  parties  defendant  is  waived  if  not 
raised  by  answer  or  demurrer.-'^® 

In  a  suit  in  equity  by  creditors  to  enforce  the  statutory  lia- 
bility of  stockholders,  the  corporation  is  a  proper  party  defend- 
ant, and  generally  it  is  a  necessary  party.^^*     If  the  assets  of 


569;  First  Nat.  Bank  of  Barre  v. 
Higham  Mfg.  Co.,  127  Mass.  563; 
Pope  V.  Leonard,  115  Mass.  286; 
Hadley  v.  Russell,  40  N.  H.  109; 
Coleman  v.  White,  14  Wis.  700,  80 
Am.  Dec.  797;  Carpenter  v.  Ma- 
rine Bank,  14  Wis.  705,  note;  Day 
V.  Buckingham,  87  Wis.  215;  Hirsh- 
feld  V.  Fitzgerald,  157  N.  Y.  166,  2 
Keener's  Cas.  1826;  Dodge  v. 
Havenmeyer,  42  Hun  (N.  Y.)  659; 
Marshall  v.  Sherman,  148  N.  Y. 
9,  51  Am.  St.  Rep.  654,  2  Keener's 
Cas.  1847,  2  Smith's  Cas.  924;  Jones 
V.  Jarman,  34  Ark.  323;  Von  Glahn 
V.  Harris,  73  N.  C.  323;  Von 
Glahn  v.  Lattimer,  73  N.  C.  333; 
Von  Glahn  v.  De  Rossett,  76  N.  C. 
292;  Harper  v.  Union  Mfg.  Co.,  100 
111.  225;  Games  v.  Doris,  102  111. 
350;  Wright  v.  McCormack,  17 
Ohio  St.  86;  Umsted  v.  Buskirk, 
17  Ohio  St.  113;  Brown  v.  Hitch- 
cock, 36  Ohio  St.  667;  Terry  v. 
Calnan,  4  S.  C.  508;  Zang  v.  Wy- 
ant,  25  Colo.  551,  71  Am.  St.  Rep. 
145;  Bates  v.  Day,  198  Pa.  St. 
513,  82  Am.  St.  Rep.  811 ;  and  other 
cases  cited  in  note  70,  supra. 

Compare,  however,  Brundage  v. 
Monumental  Gold  &  Silver  Min- 
ing Co.,  12  Or.  322;  Mason  v.  Alex- 
ander, 44  Ohio  St.  318. 

123  Walsh  V.  Memphis,  Carthage 


&  N.  W.  R.  Co.,  6  Fed.  797 ;  Friend 
V.  Powers,  93  Ala.  114;  Coleman  v. 
White,  14  Wis.  700,  80  Am.  Dec. 
797;  Jones  v.  Jarman,  34  Ark.  323; 
De  Wolf  V.  Mallett,  2  J.  J.  Marsh. 
(Ky.)  401;  Von  Glahn  v.  Harris, 
73  N.  C.  323;  Von  Glahn  v.  De  Ros- 
sett, 76  N.  C.  292;  Hadley  v.  Rus- 
sell, 40  N.  H.  109;  Erickson  v. 
Nesmith,  46  N.  H.  371;  Rice  v. 
Merrimack  Hosiery  Co.,  56  N.  H. 
114;  Connecticut  River  Savings 
Bank  v.  Fiske,  60  N.  H.  363;  Um- 
sted V.  Buskirk,  17  Ohio  St.  113. 

Compare,  however,  Pettibone  v. 
McGraw,  6  Mich.  441;  Brundage 
V.  Monumental  Gold  &  Silver  Min- 
ing Co.,  12  Or.  322;  Palmer  v. 
Woods,  149  111.  146. 

In  some  states  there  is  an  ex- 
press statutory  provision  to  this 
effect.  Farwell  v.  Great  Western 
Telegraph  Co.,  161  111.  522. 

i24Brohston  v.  Downing,  95  Ga. 
505. 

125  Arthur  v.  Willius,  44  Minn. 
409. 

126  Masters  v.  Rossie  Lead  Min- 
ing Co.,  2  Sandf.  Ch.  (N.  Y.)  301; 
Patterson  v.  Wyomisslng  Mfg.  Co., 
40  Pa.  St.  117;  Bates  v.  Day,  198 
Pa.  St.  513,  82  Am.  St.  Rep.  811; 
Walser  v.  Memphis,  C.  &  N.  W.  Ry. 
Co.,   19  Fed.  152;   Flour  City  Nat. 
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the  corporation  are  in  the  hands  of  an  assignee  for  the  benefit 
of  creditors,  he  should  be  made  a  party  defendant.^^^ 

§  823.    Priority  as  between  creditors — Distribution. 

When  the  statute  imposes  upon  stockholders  liability  directly 
to  creditors  which  may  be  ei\forced  by  any  creditor  by  an  action 
at  law  against  any  stockholder,^^^  or  by  an  execution  against 
any  stockholder,^^®  a  creditor,  by  suing  a  stockholder  or  issuing 
an  execution  against  him,  may  thereby  obtain  priority  over  other 
creditors,  so  far  as  the  liability  of  that  stockholder  is  con- 
cerned.^^" And  after  such  a  suit  has  been  commenced  against 
a  stockholder,  he  cannot  defeat  it  by  paying  the  claims  of  other 
creditors  to  the  extent  of  his  liability.^^^ 

When  the  statute,  however,  imposes  the  liability  for  the  pur- 
pose of  creating  a  fund  for  the  common  benefit  of  all  the  cred- 
itors ratably,  one  creditor  cannot,  by  a  suit  for  his  own  benefit 
alone,  either  at  law  or  in  equity,  obtain  any  priority  over  the 
other  creditors.  The  liability  of  the  stockholders,  as  we  have 
seen,  must  be  enforced  in  equity  by  a  bill  brought  by  all  the 
creditors,  or  by  one  or  more  for  the  benefit  of  all  who  may 
come  in,  and  the  fund  realized  from  the  stockholders  is  to  be 
distributed  among  them  pro  rata}^^  When  a  general  creditors' 
bill  is  brought,  other  creditors  may  be  enjoined  from  maintain- 
ing independent  actions  at  law  or  in  equity  against  particular 
stockholders.^^^ 

Bank  v.  Wechselberg,  45  Fed.  547;  Cole,  47  Me.  530;  and  other  cases 

Nimick  v.  Mingo  Iron  Works  Co.,  cited  ante,  §  821(d),  note  58. 

25  W.  Va.  184;   Coleman  v.  White,  i3i  Jones   v.   Wiltberger,    42   Ga. 

14  Wis.  700,  80  Am.  Dec.  797;  May  575;    Cole   v.  Butler,   43   Me.  401; 

V.  Black,  77  Wis.  101;  Umsted  v.  Thebus  v.  Smiley,  110  111.  316.    Con- 

Buskirk,  17  Ohio  St.  113;  Jones  v.  tra.  State  Savings  Ass'n  v.  Kellogg, 

Jarman,  34  Ark.  323.  63  Mo.  540.     And  see  City  of  Chi- 

127  Harper  v.  Union  Mfg.  Co.,  100  cage  v.  Hall,  103  111.  342. 

III.  225.  132  Barrlck  v.  GifCord,  47  Ohio  St. 

128  Ante,  §  821(d).  180,  21  Am.  St.  Rep.  798,  2  Keen- 
128  Ante,  §  821(g).  er's  Cas.  1817;  and  many  other 
180  Jones  V.   Wiltberger,  42   Ga.   cases  cited  ante,  §  821(d),  note  70. 

575;  Dowry  V.  Parsons,  52  Ga.  356;  133  pfohl  v.   Simpson,   74  N.   Y. 

Thebus  V.  Smiley,  110  111.  316;  Cole  137;    Mathez  v.  Neidig,   72  N.  Y. 

V.  Butler,  43   Me.  401;   Ingalls  v.  lOO;  Bagley  &  Sewall  Co.  v.  Bhr- 
Vol.  9-P.  Cor.  56. 
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Uiider  some  statutes,  a  stockholder  in  a  corporation  wto 
transfers  his  shares  remains  liable  for  debts  contracted  prior  to 
the  transfer,  if  his  transferee  is  insolvent  when  the  time  comes 
for  enforcing  the  liability  of  stockholders,  but  he  is  not  liable 
at  all  for  debts  contracted  after  the  transfer.^**  In  such  a  case, 
the  fund  realized  from  all  the  stockholders,  including  those  who 
have  transferred  their  shares,  must  be  distributed  in  accordance 
with  the  respective  rights  and  liabilities  of  the  parties.  Per- 
sons who  have  become  creditors  since  the  transfers  of  stock  are 
entitled  to  no  part  of  the  fund  which  is  paid  in  by  the  transfer- 
ring stockholders,  while  creditors  who  became  such  before  the 
transfers  are  entitled  to  such  fund,  and  also  to  share  in  the  fund 
realized  from  other  stockholders ;  and  it  has  been  held,  therefore, 
that  the  proper  rule  in  such  cases  "is  that  as  to  the  fund  arising 
from  assessments  upon  all  who  were  stockholders  at  the  time  of 
the  decree  enforcing  stockholders'  liability,  all  the  creditors 
should  share  pro  rata;  but  as  to  funds  arising  from  assessments 
upon  persons  who  had  been  stockholders  but  had  assigned  their 
stock  in  good  faith  before  the  insolvency  of  the  corporation,  such 
funds  should  be  applied  to  the  residue,  if  any,  owing  to  cred- 
itors who  were  such  at  the  time  of  the  assignment  of  the 
stock."i3B 

§  824.  Whether  judgment  against  corporation  is  conclusive  against 
stockholders. 

As  we  have  seen,  a  judgment  recovered  by  a  creditor  against 
a  corporation  is  conclusive  as  against  stockholders,  unless  they 
show  collusion  or  want  of  jurisdiction,  in  a  suit  to  reach  and 
subject  unpaid  subscriptions.^^®  Whether  the  same  rule  applies 
when  it  is  sought  to  enforce  the  statutory  liability  of  stockhold- 
ers is  not  so  clear,  and  there  is  some  conflict  and  confusion  in 
the  decisions  on  the  question. 

licher,  8  App.   Div.    (N.  Y.)   581;  iss  Wick  Nat.  Bank  v.  Union  Nat. 

American  Grocery  Co.  v.  Flint,   5  Bank,  62  Ohio  St.  446,  78  Am.  St. 

App.  Div.  (N.  Y.)  263.  Rep.  734. 

184  Ante,  §  817(a).  isoAnte,  §  800. 
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Some  of  the  courts  have  held  that  a  judgment  against  a  cor- 
poration is  not  even  prima  facie  evidence  of  the  indebtedness  in 
an  action  or  other  proceeding  against  stockholders  to  enforce 
their  statutory  liability,  when  the  stockholders  themselves  were 
not  parties  to  the  action  in  which  the  judgment  was  recovered. ^^'^ 

Other  courts  have  held  that  it  is  prima  facie  evidence,^  ^*  but 
not  conclusive.  ■'^* 

Neither  of  these  positions,  however,  is  supported  by  the 
weight  of  authority.  On  the  contrary,  it  is  held  in  most  juris- 
dictions that,  in  an  action  against  a  corporation  to  recover  a 
judgment  for  a  corporate  debt,  the  stockholders,  as  stockholders, 
are  represented  by  the  corporation,  and  that  a  judgment  in  such 
an  action,  therefore,  is  conclusive  against  the  stockholders,  un- 
less it  can  be  attacked  for  collusion  or  want  of  jurisdiction,^*" 
in  an  action  or  other  proceeding  against  them  to  enforce  their 
individual  statutory  liability  for  the  debt  or  on  the  judgment.^*^ 


137  Union  Bank  v.  Wando  Min- 
ing &  Mfg.  Co.,  17  S.  C.  339;  Moss 
V.  McCuUougli,  5  Hill  (N.  Y.)  131; 
Strong  V.  Wheaton,  38  Barb.  (N. 
Y.)  616. 

138  Grund  v.  Tucker,  5  Kan.  70; 
In  re  Warren's  Estate,  52  Mich. 
557;  Hoagland  v.  Bell,  36  Barb.  (N. 
Y.)  57;  Moss  v.  Averell,  10  N.  Y. 
449 ;  Belmont  v.  Coleman,  1  Bosw. 
188,  21  N.  Y.  96;  Hastings  v.  Drew, 
76  N.  Y.  9;  Moss  v.  McCullough,  7 
Barb.  (N.  Y.)  279;  Squires  v. 
Brown,  22  How.  Pr.  (N.  Y.)  35; 
Lawyer  v.  Rosebrook,  48  Hun  (N. 
Y.)  453.  See,  also,  Schaeffer  v. 
Missouri  Home  Ins.  Co.,  46  Mo.  248. 

139  Whitman  v.  Cox,  26  Me.  335. 
And  see  other  cases  in  the  note 
preceding. 

1*0  The  judgment  may  be  at- 
tacked for  fraud  or  collusion,  or  for 
want  of  jurisdiction.  Town  of 
Hinckley  v.  Kettle  River  R.  Co.,  80 
Minn.  32;  Warrington  v.  Ball,  33  C. 
C.  A.  609,  90  Fed.  464;  Choat  v. 
Boyd,  59  Kan.  682.  And  see  ante, 
§  800. 

1*1  United  States:  Hancock  Nat. 
Bank  v.   Farnum,   176  U.   S.   640; 


Powell  V.  Oregonian  Ry.  Co.,  38 
Fed.  187;  Hale  v.  Hardon,  37  C.  C. 
A.  240,  95  Fed.  747;  Hendrickson  v. 
Bradley,  29  C.  C.  A.  303,  85  Fed. 
508;  Dexter  v.  Edmands,  89  Fed. 
467;  Brown  v.  Trail,  89  Fed.  641. 

Illinois:  Coalfield  Co.  v.  Peck, 
98  111.  139;  Schertz  v.  First  Nat. 
Bank  of  Chester,  47  111.  App.  124. 

Iowa:  Donworth  v.  Coolbaugh,  5 
Iowa,  300;  Corse  v.  Sanford,  14 
Iowa,  235. 

Kansas:  Ball  v.  Reese,  58  Kan. 
614,  62  Am.  St.  Rep.  638;  Stefflns  v. 
Gurney,  61  Kan.  292. 

Maine:  Came  v.  Brigham,  39  Me. 
35;  Cole  v.  Butler,  43  Me.  401; 
Mllliken  v.  Whitehouse,  49  Me.  527; 
Chaffin  V.  Cummings,  37  Me.  76; 
Barron  v.  Paine,  83  Me.  312. 

Massachusetts :  Holyoke  Bank  v. 
Goodman  Paper  Mfg.  Co.,  9  Cush. 
576;  Farnum  v.  Balard  Vale  Ma- 
chine Shop,  12  Cush.  507;  Gaskill 
V.  Dudley,  6  Mete.  546;  Hawes  v. 
Anglo-Saxon  Petroleum  Co.,  101 
Mass.  385;  Thayer  v.  New  England 
Lithographic  Steam  Printing  Co., 
108  Mass.  523. 

Michigan:     Mutual  Fire  Ins.  Co. 
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And  this  rule  has  been  applied  to  a  judgment  against  the  cor- 
poration by  default.'*^ 

The  rule  does  not  apply  when  the  liability  imposed  upon 
stockholders  is  penal  in  its  nature.^**  And  in  K"ew  York  it  has 
been  held  that  it  does  not  apply  when  the  liability  of  the  stock- 
holders is  solely  upon  the  original  cause  of  action  against  the 
corporation,  and  the  recovery  of  a  judgment  against  the  cor- 
poration is  required  by  the  statute  merely  as  a  condition  pre- 
cedent to  an  action  by  the  creditor  against  a  stockholder  on  tha 
original  cause  of  action.  In  such  a  case,  a  stockholder  may 
make  any  defense  against  the  action  which  the  corporation  could 
have  made,  and  the  judgment  against  the  corporation  has  no 
effect  as  against  him  except  to  show  the  performance  of  the  con- 
dition precedent  to  the  right  to  sue  him.^** 

A  judgment  recovered  against  a  corporation  after  its  dissolu- 
tion, being  void,  is  clearly  not  even  privia  facie  evidence  against 
stockholders;"^  and  it  has  been  held  that  a  judgment  is  not 

v.  Phoenix  Furniture  Co.,  108  Mich.  Merchants'  Bank  v.  Chandler,  l* 

170,  62  Am.  St.  Rep.  693.  Wis.  434. 

Minnesota:  Holland  v.  Duluth  When  a  judgment  against  a  cor- 
Iron  Mining  &  Development  Co.,  65  poration  is  conclusive  against  the 
Minn.  324,  60  Am.  St.  Rep.  480;  stockholders  in  the  home  state,  it 
Oswald  V.  Minneapolis  Times  Co.,  will  be  so  regarded  in  other  states 
65  Minn.  249;  Town  of  Hinckley  v.  in  which  it  may  be  sought  to  en- 
Kettle  River  R.  Co.,  80  Minn.  32.  force  the  statutory  liability  against 

Missouri:      Nichols   v.    Stevens,  a  stockholder.    See  post,  §  825. 

123  Mo.  96,  45  Am.  St.  Rep.  514.  "2  Holyoke    Bank    v.    Goodman 

New   York:      Slee  v.  Bloom,   19  Paper   Mfg.   Co.,   9   Cush.    (Mass.) 

Johns.  (N.  y.)  456,  10  Am.  Dec.  273,  576;   Holland  v.  Duluth  Iron  Min- 

20  Johns.  (N.  Y.)  669;  Moss  v.  Oak-  ing  &  Development  Co.,  65  Minn, 

ley,  2   Hill   (N.  Y.)    265;    Moss  v.  324,  60  Am.  St.  Rep.  480;  Nichols  v. 

Averell,  10  N.  Y.  449;   Conklin  v.  Stevens,   123   Mo.    96,   45  Am.   St. 

Furman,   57  Barb.    (N.  Y.)    484,   8  Rep.  514. 

Abb.  Pr.  (N.  S.)  161;  Hovey  v.  Ten  Compare,  however.  Irons  v.  Man- 

Broeck,  3  Robt.   (N.  Y.)   316;   Ste-  ufacturers'  Nat.  Bank,  36  Fed.  343. 

phens  V.  Fox.   17  Hun,  435,  83  N.  us  Miller  v.  White,  50  N.  Y.  137; 

Y."  313.  McMahon  v.  Macy,   51  N.  Y.  155. 

North  Carolina:     Heggie  v.  Peo-  See  post,  §  833 (m). 

pie's  Building  &  Loan  Ass'n,  107  N.  i«  Moss   v.    McCullough,   5   Hill 

C.  581.  (N.  Y.)   131;   Kincaid  v.  Dwinelle, 

Pennsylvania:     Wilson  v.  Pitts-  59  N.  Y.  548,  2  Keener's  Cas.  1806; 

burgh  &   Youghiogheny  Coal  Co.^  Strong  v.  Wheaton,  38  Barb.    (N. 

43  Pa.  St.  424.  Y.)  616. 

Wisconsin:    Cleveland  v.  Marine  1*=  Bonaffe  v.  Fowler,  7  Paige  (N. 

Bank  of  Milwaukee,  17  Wis.  545;  Y.)  576.    And  see  Merrill  v.  Suf- 
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conclusive  where  it  was  rendered  against  the  corporation  after 
it  had  gone  into  liquidation  under  the  statute.^*® 

A  stockholder,  of  course,  may  show  that  a  judgment  recov- 
ered against  tlie  corporation  was  on  an  indebtedness  or  liahility 
for  which  the  statute  does  not  render  stockholders  liable.^*^  In 
a  late  federal  case,  under  a  statute  making  stockholders  liable 
only  for  "dues  from  the  corporation,"  it  was  held  that  there  was 
no  liability  on  the  part  of  the  stockholders  for  claims  against 
the  corporation  based  upon  an  ultra  vires  contract,  although  the 
corporation  might  be  estopped,  by  having  received  the  benefits 
of  the  contract,  from  setting  up  such  defense,  and  therefore  that 
a  judgment  recovered  against  the  corporation  on  such  a  con- 
tract was  not  conclusive  against  the  stockholders  to  such  an  ex- 
tent as  to  prevent  them  from  showing  that  the  liability  arose 
out  of  an  ultra  vires  contract,  and  was  therefore  one  for  which 
the  statute  did  not  make  them  liable.-'*® 

§  825.  Extraterritorial  effect  of  statutory  or  constitutional  pro- 
visions— Enforcing  the  liability  in  other  states, 
(a)  In  general. — There  has  been  much  difficulty  in  determin- 
ing the  extent  to  which  statutory  and  constitutional  provisions 
imposing  individual  liability  upon  stockholders  for  corporate 
debts  wiU  be  enforced  against  nonresident  stockholders  in  the 
courts  of  other  states  than  that  by  which  the  corporation  was 
created,  and  in  the  federal  courts  sitting  in  other  states,  and 
there  is  some  conflict  in  the  decisions  on  the  question.  Whether 
the  liability  can  be  enforced  against  stockholders  in  the  courts  of 
other  states  depends,  as  we  shall  see,  upon  several  considera- 
tions,— upon  whether  the  liability  is  contractual  or  penal  in  its 
nature,  and,  if  contractual,  upon  whether  a  special  remedy  is 

folk  Bank,  31  Me.  57,  50  Am.  Dec.  "^  See  Bohn  v.  Brown,  33  Mich 

649.    See,  also,  ante,  §  329.  257;    Wilson  v.  Pittsburgh  &  Yough- 

"6  A  judgment  against  a  nation-  iogheny  Coal  Co.,  43  Pa.  St.  424- 

al  bank,  rendered  after  it  had  be-  Conant  v.  Van  Schaick,  24  Barb 

come  insolvent  and  gone  into  liqui-  (N.  Y.)  87;  Ward  v.  Joslin,  44  c' 

aation,  is  not  conclusive  as  against  C.  A.  456,  105  Fed    224 

stockholders.     Schrader  v.   Manu-  i^s  Ward  v    Joslin    44   P    r     A 

facturers'  Nat.  Bank,  133  U.  S.  67.  456,  105  Fed   224 
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provided,  which  can  only  be  applied  in  the  state  enacting  the 
statute,  whether  to  enforce  the  liability  in  the  foreign  state  will 
result  in  wrong  or  injury  to  its  citizens,  whether  the  policy  of 
its  own  laws  will  be  contravened  or  impaired,  and  whether  the 
court  can  do  complete  justice  to  those  who  wiU  be  affected  by 
its  judgment  or  decree.^*® 

The  right  of  an  assignee  or  receiver  of  a  corporation  to  main- 
tain an  action  in  other  states  against  stockholders  to  collect  a 
balance  due  on  their  subscriptions  is  considered  in  another 
place.^®°  We  are  here  dealing  with  the  statutory  liability  of 
stockholders  only. 

(b)  Fenal  lia-bility. — ^It  is  well  settled  that  a  statute  or  consti- 
tutional provision  of  a  state  has  no  operation,  ex  propria  vi- 
gore,  beyond  the  limits  of  the  state,  although,  as  a  matter  of 
comity,  a  liability  created  thereby  may  and  will,  under  some 
circumstances,  be  recognized  and  enforced  by  the  courts  in  other 
states.  It  is  equally  well  settled,  however,  as  a  principle  of 
international  law,  that  the  courts  of  one  state  or  country  will  not 
enforce  the  penal  laws  of  another  state  or  country.  Some  of  the 
courts  have  held  that  statutes  imposing  a  liability  in  the  nature 
of  a  penalty  upon  stockholders  for  corporate  debts  ^^^  are  penal 
laws,  within  the  meaning  of  this  principle,  and  that  they  will 
not  be  enforced.^^^  The  more  recent  cases,  however,  in  which 
the  question  has  been  well  considered,  hold  that  this  rule  of  in- 
ternational law  only  applies  to  penal  statutes  in  the  strict  and 
proper  sense, — statutes  imposing  a  punishment  for  offenses 
against  the  state, — and  that  statutes  making  stockholders  or  of- 
ficers liable  for  corporate  debts,  although  the  liability  may  be 
in  the  nature  of  a  penalty,  in  a  restricted  sense,  are  not  penal 
statutes,  within  the  meaning  of  this  principle.^^*     The  question 

140  See  New  Haven  Horse-Nail  Y.)  180;  Halsey  v.  McLean,  12  Al- 
Co.  V.  Linden  Spring  Co.,  142  Mass.  len,  439,  90  Am.  Dec.  157;  and  cases 
349.  cited  post,  §  833  (p).    And  see  the 

150  Ante,  §  799(a),  (c).  dictum  in  Flash  v.  Conn,  109  V.  S. 

151  Ante,  §  809.  371,  2  Keener's  Cas.  1783,  2  Smith  s 
i52Sayles  v.  Brown,  40  Fed.  8;    Cas.  909. 

Patteson  v.  Baker,  34  How.  Pr.  (N.       i^s  Huntington  v.  AttriU  [189dj 
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will  be  further  considered  in  treating  of  the  statutory  liability 
of  directors  and  other  officers.  The  cases  which  will  be  then 
referred  to  are  equally  applicable  here.^®* 

(c)  Contractual  liability. — This  principle  certainly  does  not 
apply  when  the  liability  imposed  upon  stockholders  by  a  statute 
is  contractual  in  its  nature,  as  is  generally  the  case,^®^  and  such 
a  liability  may  be  enforced  against  stockholders  in  another  state, 
unless  there  is  some  other  principle  to  prevent.     It  is  well  set- 
tled that,  when  a  statute  imposes  upon  the  stockholders  of  a 
corporation  a  certain  personal  liability  for  debts  which  it  may 
contract,  the  statute  is  applicable  to  nonresident,  as  well  as  resi- 
dent, stockholders,  for  in  becoming  stockholders  they  agree  to 
assume  such  liability.     "It  is  elementary  law  that,  where  a  per- 
son becomes  a  stockholder  in  a  corporation  organized  under  the 
laws  of  a  foreign  state,  he  must  be  held  to  contract  with  refer- 
ence to_  all  of  the  laws  of  the  state  under  which  the  corporation 
is  organized  and  which  enter  into  its  constitution ;  and  the  ex- 
tent of  his  individual  liability  as  a  shareholder  to  the  creditors 
of  the  company  must  be  determined  by  the  laws  of  that  state, 
not  because  such  laws  are  in  force  in  this  state,  but  because  he 
has  voluntarily  agreed  to  the  terms  of  the  company's  constitu- 
tion."^®®    It  is  also  well  settled  that  the  courts  of  a  state  will 
enforce  against  its  residents,  as  a  matter  of  comity,  if  not  as  a 
matter  of  right,'^^  a  liability  contracted  or  assumed  by  them 
in  other  states,  unless  there  is  some  special  reason  why  the  lia- 
bility cannot  or  should  not  be  enforced  in  the  particular  case. 
It  follows  that,  if  the  liability  imposed  by  a  statute  upon 
stockholders  for  corporate  debts  is  absolute  and  several,  and  is 

App.  Cas.  150,  2  Smith's  Cas.  918;  St.  505;  Hodgson  v.  Cheever,  8  Mo. 

Huntington  v.  Attrill,  146  U.  S.  657,  App.  318;  and  other  cases  cited  in 

2  Keener's  Cas.  1754.  the  notes  following. 

154  See  post,  §  833(c),  (p).  A  statute  imposing  individual  11a- 

155  Ante,  §  809.  bility  upon  stockholders  of  corpo- 

156  First  Nat.  Bank  of  Deadwood  rations  does  not  impose  liability 
v.  Gustin  Minerva  Consolidated  upon  stockholders  of  foreign  corpo- 
Mining  Co.,  42  Minn.  327,  18  Am.  rations  doing  business  in  the  state. 
St.  Rep.  510.  See,  also,  Payson  v.  See  post,  chapter  xxvl. 
Withers,  5  Biss.  269,  Fed.  Cas.  No.  ist  Western  Nat.  Bank  v.  Reck- 
10,864;    Aultman's  Appeal,   98  Pa.  less,  96  Fed.  70. 
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contractual  and  not  penal  in  its  nature,^®*  the  liability  will  be 
enforced  against  nonresident  stockholders  by  the  courts  of  other 
states,  and  by  the  federal  courts  in  other  states,  unless  there  is 
some  special  reason  why  it  cannot  or  should  ,not  be  enforced,  as 
hereafter  explained.  Although  there  are  a  few  decisions  to  the 
contrary,^  ^*  this  view  is  siipported  by  the  great  weight  of  au- 
thority.^^" It  was  said  in  a  late  Massachusetts  case:  "When 
the  liability  is  distinctly  imposed  by  statute  upon  the  stockhold- 

158  Ante,  §  809.  Iowa:    Latimer  v.  Citizens'  State 

159  See  Rice  v.  Merrimack  Hos-   Bank,  102  Jowa,  162. 

iery  Co.,  56  N.  H.  114;  Crippen  v.  Kansas:    Howell  v.  Manglesdorf, 

Laighton,  69  N.  H.  540,  76  Am.  St.  33  Kan.  194. 

Rep.   192;    Hancock  Nat.   Bank  v.  Massachusetts:      Hancock    Nat. 

Farnum,  20  R.  I.  466.  Bank  v.  Ellis,   166   Mass.   414,   55 

160  United  States:  Flashy.  Conn,  ^m.  St.  Rep.  414;  Id.,  172  Mass.  39, 
109  U.  S.  371,  2  Keener's  Cas.  1783,  70  Am.  St.  Rep.  232;  BToadway 
2  Smith's  Cas.  909;  Whitman  v.  Nat.  Bank  v.  Baker,  176  Mass.  294; 
Oxford  Nat.  Bank,  176  U.  S.  559  Howarth  y.  Lombard,  175  Mass. 
(affirming  51   U.   S.  App.   556,   83  570. 

Fed.  288,  28  C.  p.  A.  404,  which  af-       Michigan:     "Western  Nat.  Bank 
firmed  National  Bank  of  Oxford  y.   ^f    jjg^    york    y.  Lawrence,   117 
Whitman,  76  Fed.  697) ;  Cuykendall   jyjj^jj   ggg 
y    Miles    10   Fed.   342;    'Tinker  y.       Minnesota:     First  Nat.  Bank  of 

^.^"".F^^^'-^r,^}'^-  tt'v  H  4t?tt<;  Deadwood  y.  Gustin  Minerva  Con- 
No  U058;  RhodesyUn  ted  States  gon^^ted  Mining  Co.,  42  Minn.  327. 
Nat.  Bank,  13  C.  C.  A.  612,  66  Fed.    ,0   .„    at   Rpr,   cm 

E:i?H-S:a  I  »'!3rr  Sri 

Fed.    951,    82    Fed.    269;    Bank   of  l^^  f°-  °°'i'   "»S»ey  y.   lyjer,  4.1 

North  America  v.  Rindge,  57  Fed.  ^°; -^-PP;  "*••   ^  .    ..^      „.  „, 

279;   Brown  v.  Trail,  89  Fed.  641;  „  New  York:    Ex  parte  Van  Riper, 

Fidelity  Insurance,  Trust  &  Safe-  20  Wend^  614;   Howarth  v.  Angle, 

Deposit  Co.  y.  Mechanics'  Savings  162  NY    179,   affirming  39   App. 

Bank,  38  C.  C.  A.  193,  97  Fed.  297;  Dm  151;  Lowry  v.  Inman,  46  N  Y. 

Dexter  y.  Bdmands,  89  Fed.   467;  US-    .Compare   Marshall  y.   Sher- 

Kisseberth  v.  Prescott,'91  Fed.  611;  man,  mfra,  this  section,  note  166. 
Western  Nat.  Bank  y.  Reckless,  96       Oregon:    Aldrich  y.  Anchor  Coal 

Fed.  70.     See,  also,  Huntington  v.  &  Development  Co.,  24  Or.  32,  41 

Attrill,  146  U.  S.  657,  2  Keener's  Am.  St.  Rep.  831. 
Cas.  1754.  Pennsylvania:       Aultman's    Ap- 

California:      Ferguson   v.    Sher-  peal,  98  Pa.  St.  505;  Ball  v.  Ander- 

man,  116  Cal.  169.  son,  196  Pa.  St.  86,  79  Am.  St.  Rep. 

Connecticut:     Paine  v.  Stewart,  693.    And  see  Cushing  v.  Perot,  175 

33  Conn.  516.  Pa.  St.  66,  73,  52  Am.  St.  Rep.  835, 

Florida:     Flash  v.  Conn.  16  Fla.  837. 
428,  26  Am.  Rep.  721,  affirmed  109       South  Carolina:     Sackett's  Har- 

TJ.  S.  371,  2  Keener's  Cas.  1783,  2  hour  Bank  v.  Blake,  3  Rich.   Bq. 

Smith's  Cas.  909.  225. 

Illinois:    Bell  v.  Farwell,  176  111.       Tennessee:     Woods  v.  Wicks,  7 

489,  68  Am.  St.  Rep.  194.  Lea,  40. 
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ers  severally,  it  would  be  unfortunate  if  it  could  not  be  enforced 
against  stockholders  not  resident  within  the  state  under  whose 
laws  the  corporation  has  been  established,  on  the  ground  that 
due  process  could  not  be  served  on  them  within  that  state,  and 
the  courts  of  the  state  where  they  reside  would  not  take  juris- 
diction of  suits  to  enforce  the  liability.  It  certainly  concerns 
the  due  administration  of  justice  that  all  stockholders  wherever 
they  reside,  should  be  compelled  by  proceedings  somewhere  to 
perform  the  statutory  obligations  toward  creditors  of  the  corpo- 
ration which  they  have  assumed  by  becoming  stockholders."^'^ 
Thus  it  has  been  held  that  a  creditor  of  a  corporation,  having 
performed  dU.  conditions  precedent  prescribed  by  the  statute, 
may  maintain  an  action  at  law  against  a  stockholder  in  another 
state  under  a  statute  declaring  that  "all  the  stockholders"  of 
certain  corporations  "sha,ll  be  severally  individually  liable  to 
the  creditors  of  the  company  in  which  they  are  stockholders,  to 
an  amount  equal  to  the  amount  of  stock  held  by  them  respec- 
tively, for  all  debts  and  contracts  made  by  such  company,"  un- 
til the  whole  amount  of  capital  stock  shall  have  been  paid  in, 
and  a  certificate  thereof  made  and  recorded.^  ®^  And  so  it  has 
been  held  under  a  statute  allowing  a  creditor  of  a  corporation, 
after  recovery  of  a  judgment  against  it,  and  return  of  an  exe- 
cution unsatisfied,  to  issue  an  execution  on  the  judgment,  by 
order  of  court,  against  "any  stockholder"  to  an  extent  equal  in 
amount  to  the  amount  of  stock  owned  by  him,  or,  in  the  alterna- 
tive, to  "proceed  by  action  to  charge  the  stockholders  with  the 
amount  of  his  judgment  ;"^®^  and  under  a  statute  providing 
that  "each  stockholder  of  a  corporation  is  individually  and  per- 

161  Chief  Justice  Field,  in  Han-  176  U.  S.  559 ;  Hancock  Nat.  Bank 
cock  Nat.  Bank  v.  Ellis,  172  Mass.  v.  Ellis,  166  Mass.  414,  55  Am.  St. 
39,  47,  70  Am.  St.  Rep.  232,  239.  Rep.  414;  Id.,  172  Mass.  39,  70  Am. 

162  Flash  V.  Conn,  109  U.  S.  371,  St.  Rep.  232;  Ball  v.  Anderson,  196 
2  Keener's  Cas.  1783,  2  Smith's  Cas.  Pa.  St.  86,  79  Am.  St.  Rep.  693; 
909;  Id.,  16  Fla.  428,  26  Am.  Rep.  Guerney  v.  Moore,  131  Mo.  650; 
721.  Ferguson  v.  Sherman,  116  Cal.  169. 

Compare,  however,  the  cases  re-  As  to  this,  however,  the  deci- 
ferred  to  in  note  174,  infra.  sions   are    conflicting.      See   infra, 

163  Whitman  v.  Oxford  Nat.  Bank,    this  section,  notes  173,  174. 
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sonally  liable  for  such  proportion  of  its  debts  and  liabilities  as 
tbe  amount  of  stock  or  shares  owned  by  him  bears  to  the  whole 
of  the  subscribed  capital  stock  or  shares  of  the  corporation,  and 
for  a  like  proportion  only  of  each  debt  or  claim  against  the  cor- 
poration," and  that  "any  creditor  of  the  corporation  may  in- 
stitute joint  or  several  actions  against  any  of  its  stockholders 
for  the  proportion  of  his  claim,  payable  by  each ;  and  in  such 
action  the  court  must  ascertain  the  proportion  of  the  claim  or 
debt  for  which  each  defendant  is  liable,  and  a  several  judg- 
ment must  be  rendered  against  each  in  conformity  there- 
with.""* 

(d)  Where  a  special  remedy  is  prescribed  by  the  statute. — When 
the  statute  imposing  liability  upon  stockholders  for  corporate 
debts  prescribes  a  special  and  local  remedy  for  enforcing  the 
same,  the  remedy  cannot  be  applied  in  other  states,  for  statutes 
providing  special  remedies  can  have  no  operation  beyond  the 
limits  of  the  state  enacting  them.  And  since  a  special  remedy 
prescribed  by  such  a  statute  is  exclusive,^  *^  it  follows  that  the 
liability  imposed  by  the  statute  cannot  be  enforced  against  stock- 
holders in  other  states.''®® 

Thus,  when  the  statute  imposing  liability  upon  stockholders 
provides  in  express  terms,  or  impliedly  requires,  by  reason  of 
the  nature  of  the  liability  imposed,  that  the  liability  shall  be 

i6*Aldrich  v.  Anchor  Coal  &  De-  811;  Erickson  v.  Nesmith,  15  Gray 

velopment  Co.,  24  Or.  32,  41  Am.  (Mass.)  221;  Bank  of  North  Amer- 

St.  Rep.  831.  ica  v.   RIndge,   154   Mass.   203,   26 

165  Ante,  §  821(b).  Am.   St.  Rep.  240;    Drinkwater  v. 

166  Fourth  Nat.  Bank  of  New  Portland  Marine  Ry.  Co.,  18  Me. 
York  V.  Francklyn,  120  U.  S.  747,  35;  Rice  v.  Merrimack  Hosiery  Co., 
2  Keener's  Cas.  1838;  Lowry  v.  56  N.  H.  114;  Crippen  v.  Lalghton, 
Inman,  46  N.  Y.  119;  Jessup  v.  69  N.  H.  540,  76  Am.  St.  Rep.  192; 
Carnegie,  80  N.  Y.  441,  36  Am.  Nimick  v.  Mingo  Iron  Works  Co., 
Rep.  643;  Marshall  v.  Sherman,  148  25  W.  Va.  184;  Fowler  v.  Lamson, 
N.  Y.  9,  51  Am.  St.  Rep.  654,  2  146  111.  472,  37  Am.  St.  Rep.  163; 
Keener's  Cas.  1847,  2  Smith's  Cas.  Tuttle  v.  National  Bank  of  Repuh- 
924,  reversing  84  Hun,  186;  Stod-  lie  of  St.  Louis,  161  111.  497;  May 
dard  v.  Lum,  159  N.  Y.  265,  revers-  v.  Black,  77  Wis.  101;  Russell  v. 
ing  32  App.  Div.  565;  Barnes  v.  Pacific  Ry.  Co.,  113  Cal.  258;  Han- 
Wheaton,  80  Hun  (N.  Y.)  8;  Cleve-  cock  Nat.  Bank  v.  Farnum,  20  R. 
land,  Lorain  &  W.  Ry.  Co.  v.  Kent,  I.  466 ;  McLaughlin  v.  O'Neill,  7 
87  Hun  (N.  Y.)  329;  Bates  v.  Day,  Wyo.  187;  and  other  cases  cited  in 
198  Pa.  St.  513,   82  Am.  St.  Rep.  note  172,  infra. 
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enforced  in  equity,  creditors  cannot  maintain  actions  at  law 
against  stockholders  in  other  states.^  *^  And  where  it  is  ex- 
pressly or  impliedly  required  that  the  liability  shall  be  enforced 
by  a  bill  in  equity  in  which  the  corporation  and  all  the  stock- 
holders are  parties,  it  cannot  be  enforced  by  a  bill  in  equity 
in  another  state  in  which  the  stockholders  in  the  latter  state 
only  are  parties.  ^^*  And  the  liability  cannot  be  enforced  at  all 
in  another  state  when  the  only  remedy  prescribed  by  the  stat- 
ute is  by  an  execution  against  stockholders  on  a  judgment 
against  the  corporation,^*^  or  Tjy  an  action  against  the  corpora- 
tion and  a  stockholder  jointly.^'"* 

(e)  Inability  to  do  complete  justice. — Even  when  no  special 
remedy  is  provided  by  the  statute  imposing  individual  liability 
upon  stockholders,  the  purpose  and  intent  of  the  statute,  and 
the  nature  and  extent  of  the  liability,  are  to  be  taken  into  con- 
sideration in  determining  whether  the  liability  can  be  enforced 
against  stockholders  in  the  courts  of  other  states.  The  rule  of 
comity  between  states  does  not  require  that  the  courts  of  a  state 
shall  enforce  against  its  residents,  or  against  the  residents  of 
other  states  who  may  be  found  within  their  jurisdiction,  a  lia- 
bility imposed  by  a  statute  of  another  state,  if  the  nature  of  the 
liability  and  the  circumstances  of  the  case  are  such  that  com- 
plete justice  cannot  be  done,  and  in  such  a  case  the  liability 
will  not  be  enforced. -"^^ 

If  the  liability  is  not  a  several  and  absolute  primary  liability 
upon  the  part  of  each  stockholder  to  creditors,  but  is  a  liability 
which  can  be  enforced  only  after  all  the  assets  of  the  corpora- 
tion have  been  exhausted,  or  a  liability,  the  extent  of  which 
upon  the  part  of  each  stockholder  can  only  be  properly  deter- 
mined by  an  accounting  and  an  adjustment  of  the  rights  and 
liabilities  of  creditors  and  stockholders,  in  a  suit  in  equity  to 

167  Erickson  v.  Nesmith,  15  Gray       i69  Lowry  v.  Inman,  46  N.  Y.  119. 
(Mass^)  222,  4  Allen,  233  ^,,^  Bl^^j^    7^  ^.g_  ^q^_ 

168  Erickson  v.  Nesmith,  4  Allen  '  ' 

(Mass.)  233;  Bates  v.  Day,  198  Pa.       i^i  See  the  cases  in  the  note  fol- 
St.  513,  82  Am.  St.  Rep.  811.  lowing. 
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which  all  the  stockholders,  and  perhaps  the  corporation  itseK, 
are  parties,  or  if,  for  any  other  reason,  to  enforce  the  liability 
against  one  or  more  stockholders  in  another  state  would  be  un- 
just or  oppressive  against  them,  the  courts  of  the  other  state 
will  not  enforce  the  liability,  but  will  leave  creditors  to  such 
remedies  as  they  may  have  in  the  courts  of  the  state  by  which 
the  corporation  was  created,  and  by  the  laws  of  which  the  lia- 
bility is  imposed.^'^^ 

(f )  Conflict  as  to  the  Kansas  statute.— There  has  been  much  con- 
flict of  opinion  as  to  whether  the  liability  imposed  upon  stock- 
holders by  the  Kansas  statute  can  be  enforced  in  other  states. 
This  statute  not  only  provides  a  remedy  in  favor  of  creditors 
by  execution  against  "any  of  them"  on  a  judgment  against  the 
corporation,  by  order  of  court,  "to  an  extent  equal  in  amount 
to  the  amount  of  stock  by  him  *  *  *  owned,"  but  also 
provides  in  the  alternative  that  "the  plaintiff  in  the  execution 
may  proceed  by  action  to  charge  the  stockholders  with  the 
amount  of  his  judgment."  Some  of  the  courts  have  enforced 
this  liability  in  other  states  by  entertaining  actions  at  law  by 
judgment  creditors  against  stockholders.^''^*  Other  courts  have 
refused  to  enforce  the  liability.^''* 

172  Bates  V.  Day,  198  Pa.  St.  513,  App.  Div.  565;  Young  v.  Farwell, 

82  Am.  St.  Rep.  811;   Briekson  v.  139  111.  326;  Fowler  v.  Lamson,  146 

Nesmlth,   15   Gray   (Mass.)    222,  4  111.  472,  37  Am.  St.  Rep.  163;  Tuttle 

Allen,  233;  New  Haven  Horse  Nail  v.   National  Bank  of   Republic  of 

Co.  V.  Linden  Spring  Co.,  142  Mass.  St.  Louis,  161  111.  497;   State  Nat. 

349;    Bank   of  North    America   v.  Bank  of  Cleveland  v.  Sayward,  33 

Rindge,  154  Mass.  203,  26  Am.  St.  C.  C.  A.  564,  91  Fed.  443;   Id.,  86 

Rep.   240;    Post  v.  Toledo,  Cincin-  Fed.    45;    Elkhart    Nat.    Bank    v. 

nati  &  St.  L.  R.  Co.,  144  Mass.  341,  Northwestern  Guaranty  Loan  Co., 

59  Am.  Rep.  86;  Hutchihs  v.  New  84  Fed.  76;  Id.,  30  C.  C.  A.  632,  87 

England  Coal  Mining  Co.,  4  Allen  Fed.   252;    Hancock  Nat.  Bank  v. 

(Mass.)    580;    Jones   v.    Sisson,    6  Farnum,  20  R.  I.  466;   Eau  Claire 

Gray  (Mass.)  288;  Cofflng  v.  Dodge,  Nat.  Bank  v.  Benson,  106  Wis.  624; 

167  Mass.   231;    Marshall  v.   Sher-  McLaughlin  v.  O'Neill,  7  Wyo.  187. 
man,  148  N.  Y.  9,  51  Am.  St.  Rep.       "s  Whitman  v.  Oxford  National 

654,  2  Keener's  Cas.  1847,  2  Smith's  Bank,  176  U.  S.  559   (affirming  51 

Cas.   924,   reversing  84   Hun,   186;  U.  S.  App.  556,  83  Fed.  288,  28  C. 

Howarth  v.  Angle,  162  N.  Y.  179,  C.  A.  404,  which  affirmed  National 

affirming  39  App.  Div.  151;   Cleve-  Bank   of   Oxford   v.   Whitman,    76 

land,  Lorain  &  W.  Ry.  Co.  v.  Kent,  Fed.  697) ;  Rhodes  v.  United  States 

87  Hun   (N.  Y.)   329;   Stoddard  v.  Nat.  Bank,  13  C.  C.  A.  612,  66  Fed. 

Lum,  159  N.  Y.  265,  reversing  32  512;    McVickar  v.  Jones,  70  Fed. 
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(g)  Following  the  law  and  decisions  of  the  state  creating  the 
corporation. — In  determining  whether  any  liability  is  imposed  up- 
the  stockholders  of  a  corporation  by  the  statutes  of  the  state  by 


754;  American  Freehold  Land-Mort- 
gage Co.  V.  Woodworth,  79  Fed. 
951,  82  Fed.  269;  Bank  of  North 
America  v.  Rindge,  57  Fed.  279; 
Fidelity  Insurance,  Trust  &  Safe- 
Deposit  Co.  V.  Mechanics'  Savings 
Bank,  38  C.  C.  A.  193,  97  Fed.  297; 
Brown  v.  Trail,  89  Fed.  641;  West- 
ern Nat.  Bank  v.  Reckless,  96  Fed. 
70;  Dexter  v.  Bdmands,  89  Fed. 
467;  Kisseberth  v.  Prescott,  91  Fed. 
611;  Guerney  v.  Moore,  131  Mo. 
650;  Bagley  v.  Tyler,  43  Mo.  App. 
195;   Hancock  Nat.  Bank  v.  Ellis, 

166  Mass.  414,  55  Am.  St.  Rep.  414; 
Id.,  172  Mass.  39,  70  Am.  St.  Rep. 
232    (compare    Cofflng    v.   Dodge, 

167  Mass.  231);  Broadway  Nat. 
Bank  v.  Baker,  176  Mass.  294;  Fer- 
guson V.  Sherman,  116  Cal.  169; 
Ball  V.  Anderson,  196  Pa.  St.  86, 
79  Am.  St.  Rep.  693;  Bell  v.  Far- 
well,  176  111.  489,  68  Am.  St.  Rep. 
194;  Western  Nat.  Bank  of  New 
York  V.  Lawrence,  117  Mich.  669. 

174  Marshall  v.  Sherman,  148  N. 
Y.  9,  51  Am.  St.  Rep.  654,  2  Keen- 
er's  Cas.  1847,  2  Smith's  Cas.  924, 
reversing  84  Hun,  186;  Crippen  v. 
Laighton,  69  N.  H.  540,  76  Am.  St. 
Rep.  192;  Hancock  Nat.  Bank  v. 
Farnum,  20  R.  I.  466. 

As  was  pointed  out  in  Hancock 
Nat.  Bank  v.  Ellis,  172  Mass.  39, 
45,  70  Am.  St.  Rep.  232,  237,  the 
case  of  Marshall  v.  Sherman,  supra, 
and  the  case  of  Bank  of  North 
America  v.  Rindge,  154  Mass.  203, 
26  Am.  St.  Rep.  240,  arose  on  de- 
murrer, and  were  therefore  decid- 
ed solely  on  the  averments  in  the 
complaint  and  declaration,  respect- 
ively. 

It  is  also  to  be  noted  that,  in 
the  case  of  Marshall  v.  Sherman, 
supra,  the  New  York  court  was 
apparently  very  much  influenced 
by  the  Massachusetts  cases  cited 
and  referred  to  in  the  opinion,  and 
that  the  later  Massachusetts  case. 


of  Hancock  Nat.  Bank  v.  Ellis, 
supra,  distinguished  those  cases, 
and  decided  that  the  liapility 
should  be  enforced. 

In  Tuttle  V.  National  Bank  of 
Republic,  161  111.  497,  the  court 
held  that  the  liability  imposed  by 
the  Kansas  statute  could  not  be 
enforced  in  Illinois,  but  that  was 
because  of  defective  pleading.  The 
contrary  was  held  in  a  later  case, 
in  which  the  pleadings  properly 
showed  the  statute  of  Kansas,  and 
the  construction  put  upon  it  by  the 
Kansas  courts.  Bell  v.  Farwell, 
176  111.  489,  68  Am.  St.  Rep.  194. 
This  case,  of  course,  in  effect  over- 
rules Fowler  v.  Lamson,  146  111. 
472,  37  Am.  St.  Rep.  163,  in  so  far 
as  it  conflicts. 

In  Gushing  v.  Perot,  175  Pa.  St. 
66,  52  Am.  St.  Rep.  835,  it  was  held 
that  a  creditor  of  a  Kansas  corpo- 
ration could  not  sue  a  stockholder 
in  Pennsylvania  because  a  receiver 
of  the  corporation  had  been  ap- 
pointed in  Kansas.  It  was  assumed 
that  the  right  to  enforce  the  lia- 
bility was  in  the  receiver,  contrary 
to  the  general  rule  that  the  liabil- 
ity is  imposed  upon  stockholders 
for  the  sole  benefit  of  the  credit- 
ors, and  not  as  part  of  the  assets 
of  the  corporation,  and  that  the 
liability,  therefore,  cannot  be  en- 
forced, either  by  the  corporation 
or  by  its  receiver,  unless  it  is  so 
provided.  See  ante,  §  820(a).  And 
see  Hancock  Nat.  Bank  v.  Ellis,  166 
Mass.  414,  55  Am.  St.  Rep.  414; 
Id.,  172  Mass.  39,  70  Am.  St.  Rep. 
232,  which  is  directly  contrary  to 
the  Pennsylvania  case.  In  a  later 
Pennsylvania  case, — Ball  v.  Ander- 
son, 196  Pa.  St.  86,  79  Am.  St. 
Rep.  693, — the  earlier  case  of  Gush- 
ing V.  Perot,  supra,  was  overruled, 
because  of  a  Kansas  decision  con- 
struing the  statute,  and  the  liabil- 
ity Imposed  by  the  statute  was  en- 
forced in  an  action  by  a  creditor. 
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which  it  was  created,  and  the  extent  and  nature  of  the  liability, 
the  decisions  of  that  state  construing  the  statutes  will  be  fol- 
lowed by  the  courts  in  other  states  in  which  it  may  be  sought 
to  enforce  the  liability.^''' 

^Debt  from  corporation  as  a  set-off  or  defense. — When  the 

courts  of  the  state  in  which  a  corporation  was  created,  and  by 
the  laws  of  which  stockholders  are  made  personally  liable  for 
corporate  debts,  has  construed  the  statute  as  creating  a  personal 
liability  enforceable  in  an  action  at  law  by  any  creditor  against 
any  stockholder,  and  as  allowing  a  stockholder,  in  an  action 
against  him,  to  plead  as  a  defense,  either  in  whole  or  pro  tanio, 
a  bona  fide  indebtedness  from  the  corporation  to  him,  existing 
when  the  plaintiff's  cause  of  action  accrued,  such  holding,  since 
it  is  based  upon  a  construction  of  the  statute  and  t*he  nature  of 
the  liability  thereunder,  becomes  a  part  of  the  law  of  the  state, 
and  determines  the  rights  of  the  parties  in  an  action  against  a 
stockholder  in  another  jurisdiction.'^''® 

Conclusiveness  of  judgment  against  corporation. — ^And  when 

a  judgment  against  a  corporation  in  the  state  of  its  domicile  is, 
by  the  law  of  that  state,  conclusive  against  stockholders  in  an 
action  to  enforce  their  statutory  liability,  it  will  be  held  con- 
clusive in  an  action  against  a  stockholder  in  another  state.-''''' 

Necessity  for  judgment  against  corporation. — ^When  it  is 

necessary  that  creditors  shall  recover  judgment  against  the  cor- 
poration in  the  state  of  its  creation  before  it  can  proceed  against 

175  Ball  V.  Anderson,  196  Pa.  St.  Mass.  294;  Dexter  v.  Edmands,  89 

86,   79  Am.   St.   Rep.  693;    Bell  v.  Fed.  467;  Brown  v.  Trail,  89  Fed. 

Farwell,   176   111.   489,   68  Am.   St.  641. 

Rep.   194 ;    Jessup  v.   Carnegie,   80  i'«  Fidelity   Insurance,    Trust   & 

N.  Y.  441,  36  Am.  Rep.  643;  Fidel-  Safe-Deposit  Co.  v.  Mechanics'  Sav- 

ity  Insurance,  Trust  &  Safe-Deposit  ings  Bank,  38  C.  C.  A.  193,  97  Fed. 

Co.  V.  Mechanics'  Savings  Bank,  38  297,  reversing  Mechanics'  Savings 

C.  C.  A.  193,  97  Fed.  297;  Savings  Bank  v.  Fidelity  Insurance,  Trust 

Association  of  St.  Louis  v.  O'Brien,  &   Safe-Deposit   Co.,    91   Fed.    456. 

51  Hun  (N.  Y.)  45;  Fowler  v.  Lam-  See,  also,  Broadway  Nat.  Bank  v. 

son,  146  111.  472,  37  Am.  St.  Rep.  Baker,  176  Mass.  294;  Ball  v.  An- 

163;  Chase  v.  Curtis,  113  U.  S.  452;  derson,  196  Pa.  St.  86,  79  Am.  St. 

Hancock   Nat.   Bank  v.   Ellis,   166  Rep.   693.    And  see  post,   §  827. 

Mass.  414,  55  Am.  St.  Rep.  414;  Id.,  i77  Dexter  v.   Edmands,  89  Fed. 

172  Mass.  39,  70  Am.  St.  Rep.  232;  467;   Brown  v.  Trail,  89  Fed.  641. 

Broadway  Nat.  Bank  v.  Baker,  176  See  ante,  §  824. 
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the  stockholders  there,  they  must  have  recovered  judgment  in 
that  state  hefore  they  can  proceed  against  stockholders  in  other 
states.^^*  On  the  other  hand,  when  a  judgment  against  the  cor- 
poration in  the  state  of  its  creation  is  not  necessary  to  enable  a 
creditor  to  proceed  against  a  stockholder,  it  is  not  necessary  to 
enable  him  to  proceed  against  stockholders  in  other  states.-^''® 

Statute  of  limitations. — The  application  of  statutes  of  lim- 
itation to  actions  in  other  jurisdictions  to  enforce  the  statutory 
liability  of  stockholders  is  considered  in  a  subsequent  section.^*" 

(h)  How  the  liability  is  enforced  in  other  states. — Where  the 
statute  making  the  stockholders  of  a  corporation  individually 
liable  for  its  debts  prescribes  a  special  remedy  for  enforcing  the 
liability,  that  remedy  is  exclusive,  not  only  in  the  state  enacting 
the  statute,^®^  but  also  in  other  states,  when  it  is  sought  to  en- 
force the  liability  against  nonresident  stockholders.-^*^  And 
this  is  true  when  it  is  sought  to  enforce  the  liability  by  an  ac- 
tion in  a  federal  court  sitting  in  another  state.^**  The  law  of 
the  state  by  which  the  corporation  was  created,  and  in  which  it 
has  its  domicile,  determines  whether  an  action  in  another  state 
to  enforce  the  liability  of  stockholders,  whether  in  the  state  or 
federal  court,  should  be  at  law  or  in  equity.^**  "In  all  the 
diversity  of  opinion  in  the  courts  of  the  different  states,  upon 
the  question  how  far  a  liability,  imposed  upon  stockholders  in 
a  corporation  by  the  law  of  the  state  which  creates  it,  can  be 
pursued  in  a  court  held  beyond  the  limits  of  that  state,  no  case 
has  been  found,  in  which  such  a  liability  has  been  enforced  by 

178  Patterson  v.  Lynde,  112  111.  2  Keener's  Cas.  1836;  Mills  v.  Scott, 
196;  Young  V.  Farwell,  139  111.  326.  99  U.   S.   25;    Patterson  v.  Lynde, 

179  Ferguson  v.  Sherman,  116  106  U.  S.  519;  Flash  v.  Conn,  109 
Cal    169  U.  S.  371,  2  Keener's  Cas.  1783,  2 

ISO  Post    §  828  Smith's  Cas.  909. 

181  AntP   8  821  (ht  "*  '^^"y  "^-  ^'"le,  101  U.  S.  216, 
Ante,  §  8^1  ( 0) .                             2  Keener's  Cas.  1836;  Mills  v.  Scott, 

182  Fourth  Nat.  Bank  v.  Franck-  99  xj.  S.  25;  Patterson  v.  Lynde, 
lyn,  120  U.  S.  747,  2  Keener's  Cas.  106  U.  S.  519;  Flash  v.  Conn,  109 
1^38.  U.   s.  37i_  2  Keener's  Cas.  1783,  2 

183  Fourth  Nat.  Bank  v.  Franck-  Smith's  Cas.  909;  Fourth  Nat. 
lyn,  120  U.  S.  747,  2  Keener's  Cas.  Bank  v.  Francklyn,  120  U.  S.  747, 
1838;  Terry  v.  Little,  101  U.  S.  216,  2  Keener's  Cas.  1838. 
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any  court,  without  a  compliance  with  the  conditions  applicable 
to  it  under  the  legislative  acts  and  judicial  decisions  of  the 
state  which  creates  the  corporation  and  imposes  the  liability. 
To  hold  that  it  could  be  enforced  without  such  compliance  would 
be  to  subject  stockholders  residing  out  of  the  state  to  a  greater 
burden  than  domestic  stockholders."^^® 

(i)  Pleading. — In  an  action  in  a  state  court  to  enforce  the 
statutory  liability  of  a  stockholder  in  a  corporation  of  another 
state,  the  statute  of  the  other  state  must  be  pleaded  and  set  forth 
in  substance,  for  the  courts  of  a  state  do  not  take  judicial  no- 
tice of  the  statutes  of  other  states.^^®  And  it  must  affirmatively 
appear  from  the  statute  as  pleaded,  or  from  averments  as  to  its 
construction  by  the  courts  of  the  state  by  which  it  was  enacted, 
that  the  liability  imposed  thereby,  and  the  remedy  prescribed 
thereby,  or  allowed  under  the  decisions  of  the  state,  are  such 
that  the  liability  can  be  enforced  in  the  state  in  which  the  action 
is  brought.^®''  Some  of  the  cases  have  been  decided  against 
the  plaintiff  because  of  bad  pleading  in  this  respect.^  ^* 

In  state  courts,  averments  as  to  the  statutes  of  other  states 
are  to  be  taken  as  true  on  demurrer.^  ^® 

The  rule  that  the  statutes  creating  the  liability  must  be  plead- 

185  Mr.  Justice  Gray,  in  Fourth  Rep.  414;  Id.,  172  Mass.  39,  70  Am. 

Nat.  Bank  of  New  York  v.  Pranck-  St.    Rep.    232,    wherein   an   action 

lyn,  120  U.  S.  747,  2  Keener's  Cas.  was  sustained,  with  Bank  of  North 

1838  America  v.  Rindge,  154  Mass.  203, 

ISC  Salt  Lake  City  Nat.  Bank  v.  26  Am.  St  Rep.  240   and  Cofflng  v. 

Hendrickson,    40    N.    J.    Law,    52;  ^o^se,   167   Mass.   231,   where  the 

Hancock   Nat.   Bank   v.   Ellis,   166  decisions  were  to  the  contrary  un- 

Mass.    414,   55  Am.   St.   Rep.    414;  fr  the  same   statute    because  of 

Bank  of  North  America  v.  Rindge,  fau  ty   Pleading      See,    also,   Mar- 

154  Mass.  203.  26  Am.  St.  Rep.  240;  fall  v.  Sherman,  148  KY    9    51 

Rice  V   Merrimack  Hosiery  Co..  56  fg^  fg^ff^-fcts^r''"^  '"■ 

JN.  n.  lit.  Compare,   also.   Bell  v.  Farwell, 

187  Rice    V.    Merrimack    Hosiery  j^yg  m    439,   68  Am.  St.  Rep.  194, 

Co..  56  N.  H.  114;  Bank  of  North  -v^here  the  liability  imposed  by  the 

America  v.  Rindge.  154  Mass.  203,  Kansas  statute  was  enforced,  with 

26    Am.    St.    Rep.    240;    Coffing  v.  Tuttle  v.  National  Bank  of  Repub- 

Dodge,  167  Mass.  231;  Marshall  v.  jjj._  j^g^  m   497^  .^^ere  an  action  to 

Sherman,  148  N.  Y.  9,  51  Am.  gt.  enforce   liability   under   the   same 

Rep.  654,  2  Keener's  Cas.  1847,  2  statute  failed  because  of  fault  in 

Smith's  Cas.  924.  pleading. 

iss  Compare  Hancock  Nat.  Bank  iso  Hancock  Nat.  Bank  v.  Ellis, 

V.  Ellis,  166  Mass.  414,  55  Am.  St.  166  Mass.  414.  55  Am.  St.  Rep.  414. 
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ed  and  set  forth  in  substance  does  not  apply  in  the  federal 
courts,  for  the  federal  courts  will  take  judicial  notice  of  the 
statutes  of  all  the  states.-^®" 

(j)  Bill  for  discovery. — ^A  creditor  of  a  corporation  may  main- 
tain a  bill  in  equity,  in  another  state  than  that  by  which  the 
corporation  was  created,  against  the  officers  of  the  corporation, 
for  discovery  of  the  names  of  the  stockholders  and  of  the  number 
of  shares  held  by  each,  for  the  purpose  of  enforcing  the  liability 
of  the  stockholders  by  a  suit  in  the  state  by  which  the  corpora- 
tion was  created,  where  the  officers  of  the  corporation  reside, 
and  the  books  of  the  corporation  are  kept,  in  the  state  in  which 
the  bill  for  discovery  is  brought,  even  though  the  liabilily  of 
the  stockholders  could  not  be  enforced  there.-' ®^ 

(k)  Constitutionality  of  statute  prohibiting  actions, — In  New 
Jersey,  an  act  passed  in  1897  provides  that  "no  action  or  pro- 
ceeding shall  be  maintained  in  any  court  of  law  of  this  state 
against  any  stockholder,  officer  or  director  of  any  domestic  or 
foreign  corporation  by  or  on  behalf  of  any  creditor  of  such  cor- 
poration to  enforce  any  statutory  personal  liability  of  such 
stockholder,  officer  or  director  for  or  upon  any  debt,  default  or 
obligation  of  such  corporation,  whether  such  statutory  personal 
liability  be  deemed  penal  or  contractual,  if  such  statutory  per- 
sonal liability  be  created  by  or  arise  from  the  statutes  or  laws 
of  any  other  state  or  foreign  country,  and  no  pending  or  future 
action  or  proceeding  to  enforce  any  such  statutory  personal  lia- 
bility shall  be  maintained  in  any  court  of  this  state  other  than 
in  the  nature  of  an  equitable  accounting  for  the  proportionate 
benefit  of  all  parties  interested,  to  which  such  corporation  audits 
legal  representatives,  if  any,  and  all  of  its  creditors  and  all  of 
its  stockholders  shall  be  necessary  parties."^®^ 

In  a  late  federal  case  it  was  held  that  a  creditor  of  a  corpora- 

"0  Hanley  v.  Donoghue,  116  U.  S.  St.  L.  R.  Co.,  144  Mass.  341,  58  Am. 

1;  Fourth  Nat.  Bank  v.  Francklyn,  Rep.  86. 
120  U.  S.  747,  2  Keener's  Cas.  1838; 

Newberry  v.  Robinson,  36  Fed.  841.  102  Act    N.    J.    March    30,    1897 

101  Post  V.  Toledo,  Cincinnati  &  (Laws  1897,  p.  124). 
Vol.  a-P.  Cor.  57. 
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tion  of  another  state,  who  was  given,  by  its  laws,  a  personal 
right  of  action  against  any  one  of  its  stockholders  for  the  col- 
lection of  his  debt  in  the  event  of  the  insolvency  of  the  corpora- 
tion, had,  prior  to  the  passage  of  this  act,  not  merely  as  a  mat- 
ter of  comity,  hut  under  the  general  principles  of  jurisprudence, 
a  remedy  for  the  enforcement  of  his  contract  in  the  law  courts 
of  New  Jersey,  of  which  remedy  the  act  deprived  him,  and  that, 
as  to  contracts  made  prior  to  its  passage,  the  act  was  in  violation 
of  the  provision  of  the  'New  Jersey  constitution  that  "the  legis- 
lature shall  not  pass  any  *  *  *  law  impairing  the  obliga- 
tion of  contracts,  or  depriving  a  party  of  any  remedy  for  en- 
forcing a  contract  which  existed  when  the  contract  was  made."^^^ 

§  826.    Discharge  of  stockholders — Waiver,  release,  and  payment. 

The  discharge  of  a  stockholder  from  the  statutory  liability  for 
corporate  debts  by  a  transfer  of  his  shares  has  been  considered 
in  a  former  section.^  ^*  We  have  also  considered  the  discharge 
of  a  stockholder  by  forfeiture  or  sale  of  his  shares  for  nonpay- 
ment of  calls  or  assessments,^*^  and  the  question  whether  the 
liability  of  a  stockholder  survives  his  death,  so  that  it  may  be 
enforced  against  his  personal  representative.^®®  We  are  to  con- 
sider, in  this  section,  waiver  by  creditors  of  the  right  to  enforce 
the  liability,  release  or  discharge  of  stockholders  by  creditors, 
discharge  by  payment,  etc. 

(a)  Waiver,  release,  or  discharge  by  creditors. — Since  a  stat- 
utory or  constitutional  provision  making  the  stockholders  of  a 
corporation  individually  liable  for  its  debts  is  intended  solely 
for  the  benefit  of  creditors,^*^  it  is  clear  that  it  may  be  waived 
by  them,  and  this  may  be  either  by  express  agreement  or  by 
their  acts.^"® 

There  is  no  liability  on  the  part  of  stockholders,  therefore,  if 

.193  Western  Nat.  Bank  v.  Reck-       is"  Ante,  §  820. 

less,  96  Fed.  70.  i^*  Robinson  v.   Bidwell,  22  Cal. 

i»i  A„+     R  fii7  379;  "Wells  v.  Black,  117  Cal.  157; 

19*  Ante,  §  817.  3^.^^^   ^    Eastern   Slate   Co.,   134 

105  Ante,  §  816(f).  Mass.  590,  2  Smith's  Cas.  891;  Bush 

108  Ante,  §  813.  v.  Robinson,  95  Ky.  492. 
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the  creditor,  at  the  time  he  contracted  with  the  corporation,  ex- 
cluded such  liability  by  express  agreement.^**  There  may  be 
such  a  waiver  by  inserting  a  stipulation  to  that  effect  in  all  the 
contracts  of  a  corporation.^"**  And  an  oral  agreement  by  a 
creditor  at  the  time  of  entering  into  a  written  contract  with  the 
corporation,  that  there  shall  be  no  liability  on  the  part  of  the 
stockholders,  does  not  violate  the  rule  against  parol  evidence  to 
vary  a  written  contract,  and  is  binding.^*'^  Creditors  may  also 
release  stockholders  from  liability  after  their  debts  have  been 
contracted  i^"^  but  in  such  a  case,  of  course,  there  must  be  some 
consideration  to  support  the  release. 

^Release  of  individual  stockholders. — When  a  statute  makes 

stockholders  primarily  liable  with  the  corporation  for  corpo- 
rate debts,  so  that  they  are  in  effect  joint  debtors  with  the  cor- 
poration, release  of  a  stockholder  by  a  creditor  discharges  the 
corporation  and  the  other  stockholders.^"^  Where  the  liability 
is  several  only,  a  release  of  one  stockholder  by  a  creditor  does 
not  release  the  others.^"*  Where  stockholders  are  jointly  and 
severally  liable  for  corporate  debts  in  proportion  to  their  stock, 
a  release  of  one  stockholder  by  a  creditor  from  his  proportion 
of  the  debt  releases  the  other  stockholders-  only  pro  tanto.^"^ 

^Extension  of  time  of  payment,  etc. — Where  the  statute  im- 
posing individual  liability  for  corporate  debts  upon  stockhold- 
ers, in  express  terms,  or  impliedly,  under  the  construction  pla- 
ced upon  it  by  the  courts,  makes  the  stockholders  liable  merely 
as  sureties  or  guarantors,  a  creditor  releases  stockholders  from 
liability  if,  without  their  consent,  he  extends  the  time  of  pay- 
ment by  taking  the  note  of  the  corporation  for  his  claim,  or 

190  Robinson  v.  Bidwell,  22  Cal.  202  See  New  England  Commercial 

379;    French    v.    Teschemaker,    24  Bank  v.  Newport  Steam  Factory,  6 

Cal.  518;   Brown  v.  Eastern  Slate  R.  I.  154,  75  Am.  Dec.  688. 

Co.,  134  Mass.  590,  2  Smith's  Cas.  203  Prince  v.  Lynch,  38  Cal.  528, 

891;  Bush  v.  Robinson,  95  Ky.  492.  99  Am.  Dec.  427.    See  Phoenix  Bank 

Compare  Preston  v.  Cincinnati,  C.  v.  Bumstead,  18  Pick.   (Mass.)    77. 

&  H.  V.  R.  Co.,  36  Fed.  54.  204  Bank  of  Poughkeepsie  v.  Iffot- 

200  French  v.  Teschemaker,  24  son,  5  Hill  (N.  Y.)  461;  Herries  v. 
Cal.  518.  Piatt,  21  Hun  (N.  Y.)  132. 

201  Brown  v.  Eastern  Slate  Co.,  205  Prince  v.  Lynch,  38  Cal.  528, 
134  Mass.  590,  2  Smith's  Cas.  891.  99  Am.  Dec.  427. 
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otherwise.^"®  It  is  otherwise,  however,  where,  as  it  is  gen- 
erally held,  stockholders  are  originally  and  primarily  liable,  and 
not  liable  merely  as  sureties  or  guarantors.^"'' 

When  a  statute  gives  laborers,  servants,  or  employes  of  a  cor- 
poration a  claim  against  stockholders  in  addition  to  the  liability 
of  the  corporation,  an  employe,  by  taking  a  note  from  the  cor- 
poration, and  attempting  to  collect  the  same  out  of  the  assets 
of  the  corporation,  does  not  waive  his  rights  against  the  stock- 
holders.2«s 

When  the  statute,  as  a  condition  of  the  personal  liability  of 
stockholders  for  a  corporate  debt,  requires  that  an  action  shall 
be  brought  against  the  corporation  within  a  year  after  the  debt 
becomes  due,  stockholders  are  necessarily  released  from  liability 
if  the  creditor  extends  the  time  of  payment  of  the  debt  by  agree- 
ment with  the  corporation,  so  that  an  action  is  not  brought  until 
more  than  a  year  after  the  debt  originally  became  due.^"® 

(b)  Effect  of  taking  guaranty  from  stockholders. — ^If  some  of 
the  stockholders  of  a  corporation  personally  guaranty  the  pay- 
ment of  advances  made  to  the  corporation,  or  any  other  debt  of 
the  corporation,  without  anything  being  said  as  to  their  liabil- 
ity as  stockholders,  their  guaranty  does  not  relieve  them  from 
their  statutory  liability.  They  are  liable  as  guarantors  by  vir- 
tue of  their  contract,  and  are  also  liable  as  stockholders  by  virtue 
of  the  statute,  without  regard  to  their  guaranty.^*" 

(c)  Payment  by  or  release  of  corporation. — Of  course,  payment 
of  a  debt  by  the  corporation  discharges  stockholders  from  lia- 
bility, and  part  payment  discharges  them  pro  tanto?^^     Stock- 

208  Hanson     v.    Donkersley,    37  20s  Jackson  v.  Meek,  87  Tenn.  69, 

Mich.    184;    Powell  v.   Bldred,   39  10  Am.  St.  Rep.  620. 
Mich    552 

207karger  v.  McCullough,  2  De-  ^  f  1?*"°"  v.  Colby,  6  Hun  (N 

nio  (N.  Y)  119,  2  Smith's  Cas.  893.  J-)  55,  71  N.  Y.  597.    See  ante,  § 

And   see  Taylor  v.   West  Liberty  814(c). 

Wheel  Co.,  6  Ohio  Dec.  947 ;  Boice  ^^^  London  &  San  Francisco  Bank 

^1  ^^^%^}  2?-'°  ^  ni^^xr'  .1,     V   V-  Parrott,  125  Cal.  472,  73  Am.  St. 
St.  Rep.  569;  Painesville  Nat.  Bank   -a       <.» 

V.  King  Varnish  Co.,  8  Ohio  Cir.   '^^^-  ""•• 

Ct.  R.  563;   Aultman's  Appeal,  98       2"  San    Jose    Savings   Bank   v. 

Pa.  St.  505.    See  ante,  §  810.  Pharis,  58  Cal.  380. 
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holders  are  not  released  from  liability  for  a  corporate  debt,  how- 
ever, by  an  unexecuted  agreement  by  a  corporation  with  a 
holder  of  its  notes  to  convey  property  to  him  in  payment  there- 
of.2i2 

Under  a  statute  making  stockholders  liable  for  corporate 
debts,  there  can  be  no  liability  for  a  claim  against  the  corpora- 
tion when  it  ceases  to  be  a  corporate  debt.  Anything,  therefore, 
which  releases  or  discharges  a  corporation  from  liability  for  a 
corporate  debt  necessarily  releases  or  discharges  the  stockhold- 
ers,^^* unless  there  is  some  provision  to  the  contrary.  Such  has 
been  held  the  effect  of  a  release  of  a  corporation  by  creditors  in 
insolvency  proceedings,  in  the  absence  of  provision  to  the  con- 
trary.^^* 

(d)  Release  of  levy  on  corporate  property. — ^TJnder  a  statute 
providing  that  no  action  shall  be  brought  against  stockholders 
for  a  corporate  debt  until  judgment  therefor  has  been  recovered 
against  the  corporation,  and  execution  thereon  has  been  returned 
unsatisfied,  a  creditor  who,  after  obtaining  a  levy  on  corporate 
property,  releases  the  same  under  an  agreement  with  the  direct- 
ors, cannot  sue  the  stockholders,  for  he  has  not  performed  the 
condition  precedent.^^' 

(e)  Release  by  corporation. — Since  the  statutory  or  constitu- 
tional liability  for  corporate  debts  is  imposed  upon  stockholders 
for  the  benefit  of  creditors,  and  not  for  the  benefit  of  the  cor- 
poration, neither  the  corporation  nor  its  ofiicers  can  release  a 
stockholder  from  the  liability  without  the  consent  of  the  cred- 
itors.^^® 

(f)  Payments  by  stockholders. — ^When  stockholders  are  made 
severally  liable  to  creditors  of  the  corporation  to  the  extent  or 

212  Grew  V.  Breed,  10  Mete.  Co.,  40  Minn.  343.  See  infra,  this 
(Mass.)   569.  •  section,  (1). 

215  Berwind-White    Coal    Mining 

2i3Molir   V.   Minnesota  Elevator    Co.  v.  Ewart,  11  Misc.  Rep.  (N.  Y.) 

Co.,  40  Minn.  343.     See  Prince  v.   490,  90  Hun,  60.    See  ante,  §  814(1)). 

Lynch,   38   Cal.    528,   99  Am.   Dec.        216  Nichols   v.    Stevens,   123   Mo. 

427.  96,  45  Am.  St.  Rep.  514.     And  see 

Jackson  v.  Meek,  87  Tenn.  69,  10 
2i*Mohr  V.  Minnesota  Elevator  Am.  St.  Rep.  620. 
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amount  of  the  stock  owned  by  them  respectively,  so  that  any 
creditor  may  proceed  agg-inst  any  stockholder  to  collect  his  debt 
to  the  extent  of  the  stockholder's  liability,  a  stockholder  is  dis- 
charged from  any  further  liability  when  he  pays  a  valid  judg- 
ment recovered  against  him  by  a  creditor  for  the  full  amount 
of  his  liability,  or  to  the  extent  of  the  payment,  when  the  judg- 
ment is  for  less  than  the  amount  of  his  liability. ^^'^  And  a  vol- 
untary payment  to  a  creditor  has  the  same  effect,  if  the  creditor 
might  have  maintained  an  action  or  issued  an  execution  and 
compelled  the  payment.^^^  The  same  is  true  under  a  statute 
making  stockholders  severally  liable  to  each  creditor  in  an  ac- 
tion at  law,  or  on  an  execution  in  proportion  to  the  amount  of 
his  stock.^^® 

A  stockholder,  however,  cannot  discharge  himself  from  lia- 
bility by  paying,  to  the  full  extent  of  his  liability,  a  debt  due 
from  the  corporation  to  a  firm  of  which  he  is  a  member,  for  the 
firm  could  not  maintain  an  action  against  him.^^"  Nor  can  a 
stockholder  discharge  himself  from  liability  to  a  creditor  who 
has  acquired  a  priority  as  against  him  by  commencement  of  an 

217  Buchanan  v.  Meisser,  105  111.  Compare,  however,  as  to  pay- 
638;  Thebus  V.  Smiley,  110  111.  316;  ments,  Grose  v.  Hilt,  36  Me.  22; 
Garrison  v.  Howe,  17  N.  Y.  458;  Burnap  v.  Hasklns  Steam-Bngine 
Mathez  v.  Neidlg,   72   N.   Y.   100;  Co.,   127  Mass.  586. 

Woodruff  &  Beach  Iron  Works  v.       in  an  action  against  a  stockhold- 

Chittenden,  4  Bosw.   (N.  Y.)   406;  er  to  enforce  his  individual  liabil- 

Manvllle  v.   Rower,    11   Mo.   App.  ity   under  the   Kansas   statute,   it 

317.  was  held  that  payment  of  a  debt  by 

218  Buchanan  v.  Meisser,  105  111.  jiim  i,y  giving  his  individual  note 
638;  Schrader  v.  Heinzelman,  51  in  good  faith  was  a  good  defense 
111.  App.  31;  Garrison  v.  Howe,  17  pro  tanto.  Campbell  v.  Reese,  8 
N.   Y.   458;    Mathez   v.   Neidig,   72  pfan.  App.  518. 

N.  Y.  100;  Young  V.  Brice  19  Abb.  pm  „f  ^g^tg  ^  real  estate 

N.  C.   (NY)    79    note;   Hichards  .^  ^            ^^^^^^^          ^^^^„     g.^^. 

V.  Brice,  16  N.  Y  Civ.  Proc.  R   398  j       Underbill,  8  Kan.  App.  521, 

15  Daly,  144;   Hood  v.  French,  37  " 

Pla.     117;      Washington     Savings  2i9Larrabee  v.  Baldwin,  35  Cal. 

Bank  v.  Butchers' &  Drovers' Bank,  155;   Lane  v.  Harris,  16  Ga.  217; 

130  Mo.  155;  Musgrave  v.  Glen  El-  Belcher    t.    Wilcox,    40    Ga.    391; 

der  Farmers'  Alliance  Co-operative  jones  v.  Wiltberger,   42   Ga.   575; 

S.   &  P.   Ass'n,   5  Kan.  App.   393;  Branch  v.  Baker,  53  Ga.  502. 
Sedgwick  City  Bank  v.   Sedgwick 

Milling  &  Elevator   Co.,    59   Kan.  220  Buchanan  v  Meisser   105  III. 

654-   Kendall  v.  UnderhiU.  8  Kan.  638.    See  ante,  §  820(b).    Compare, 

A^^  ll?-    Campbell   v.    Reese,    8  however.  Hall  v.  Klinck,  25  S.  C. 

Kan.  App   518.  348,  60  Am.  Rep.  505. 
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action  to  enforce  his  liability ,^^^  by  voluntarily  paying  another 
creditor  to  the  extent  of  his  liability,^^^  or  even  by  paying  a 
judgment  recovered  by  another  creditor  in  an  action  commenced 
after  the  commencement  of  the  first  action.^^^ 

A  stockholder  cannot  discharge  his  liability  by  buying  up 
claims  against  the  corporation  at  a  discount,  for  the  purpose  of 
setting  them  off  at  their  face  value  against  his  liability,^^*  or, 
after  an  action  has  been  commenced  against  him  by  a  creditor, 
by  inducing  a  friend  to  buy  up  claims  against  the  corporation 
at  a  discount,  and.  then  confessing  judgment  in  his  favor,  and 
satisfying  the  same.^^^ 

Under  a  statute  making  stockholders  liable  for  corporate 
debts  in  proportion  to  the  amount  of  their  stock,  payment  of 
money  by  certain  stockholders  to  the  president  of  the  corpora- 
tion, to  discharge  their  proportionate  liability  for  the  entire 
indebtedness^  and  application  of  the  same  to  the  payment  of 
corporate  debts  to  the  extent  of  the  proportionate  liability  of 
such  stockholders,  does  not  relieve  other  stockholders  from  lia- 
bility for  their  proportions  of  the  indebtedness.^^® 

(g)  Recovery  of  judgment  against  stockholder. — ^When  the  stat- 
ute is  such  as  to  allow  any  creditor  to  proceed  against  any  stock- 
holder, and  thereby  obtain  priority  over  other  creditors,^ ^'^  a 
judgment  recovered  against  a  stockholder  by  a  creditor  for  the 
full  amount  of  his  liability  discharges  him  from  liability  to 
other  creditors,  although  the  judgment  has  not  been  paid.^^^ 
This  is  true  of  a  judgment  by  confession,  if  it  is  in  favor  of  a 

iona  fide  creditor, ^^*  and  of  a  judgment  recovered  in  another 
state.230 

221  Ante,  §  823.  225  Manville  v.  Karst,  5  McCrary, 

222  Jones   V.   Wiltberger,    42   Ga.  142,  16  Fed.  644;  Id.,  16  Fed.  173. 
575;  Thebus  V.  Smiley,  110  111.  316;        226  Knowles   v.    Sandercock,    107 
Cole  V.  Butler,  43  Me.  401.  Cal.  629. 

223  Cole  V.  Butler,  43  Me.  401.  227  Ante,  §  823. 

224  Bulkley  v.  Whitcomb,  49  Hun,  228  See  Buchanan  v.  Melsser,  105 
290,  121  N.  Y.  107;  Thompson"  v.  111.638;  Manville  v.  Roever,  11  Mo. 
Meisser,  108  111.  359;  Manville  v.  App.  317;  Bittner  v.  Lee,  25  Mo. 
Karst,  5  McCrary,  142,  16  Fed.  644;  App.  559. 

Id.,  16  Fed.  173.  And  see  post,  §  229  Manville  v.  Roever,  11  Mo. 
827,  note  258.  App.  317.    Compare,  however,  Man- 
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When  the  liability  of  stockholders  is  joint  only,  a  creditor, 
by  suing  one  alone,  and  recovering  judgment  against  him,  would 
release  the  others ;  but  where  the  stockholders  are  severally  lia- 
ble, a  judgment  against  one,  so  long  as  it  is  unsatisfied,  does 
not  release  the  others.^*^ 

(h)  Recovery  of  judgment  against  corporation. — If  stockhold- 
ers are  liable  only  upon  the  original  indebtedness  of  the  corpo- 
ration, and  there  is  nothing  in  the  statute  to  show  an  intent  to 
render  inapplicable  the  principle  that  a  debt  is  merged  in  a 
judgment  recovered  thereon,  a  stockholder  is  necessarily  dis- 
charged from  liability  on  a  debt  of  the  corporation,  if  the  cred- 
itor sues  the  corporation  and  recovers  a  judgment  against  it, 
and  the  stockholder  is  not  a  party  to  the  action.  And  the  same 
is  true  if  a  judgment  is  recovered,  after  a  person  has  ceased  to 
be  a  stockholder,  on  a  debt  existing  while  he  was  a  stockholder, 
and  for  which  he  was  liable.^^^ 

Under  a  statute  making  stockholders  individually  liable  for 
labor  debts  of  the  corporation,  and  allowing  an  action  for  such 
a  debt  to  be  brought  against  the  corporation  alone,  or  against 
the  corporation  and  any  or  all  of  the  stockholders  jointly,  a 
judgment  recovered  by  a  creditor  in  an  action  against  the  cor- 
poration alone  is  a  bar  to  an  action  on  the  same  debt  against  the 
corporation  and  stockholders  jointly.^** 

Generally,  however,  the  statutes  imposing  individual  liability 
for  corporate  debts  upon  stockholders  are  not  such  as  to  render 
the  recovery  of  a  judgment  againsf.  the  corporation  a  discharge 
of  the  stockholders.  Sometimes  the  statute  expressly  makes 
them  liable  only  on  judgments  recovered  against  the  corporation, 

ville  V.  Karst,  5  McCrary,  142,  16       230  Gushing  v.  Perot,  175  Pa.  St. 
Fed.  644;   Id.,  16  Fed.  173;   supra,    66,  52  Am.  St.  Rep.  835. 

''Vecovery  of  a  judgment  against  =^^  Hanson  v.  Davison,  73  Minn. 

a  stockholder  to  the  extent  of  his  454. 

liability  and  levy  of  an  execution  232  Handrahan  v.  Cheshire  Iron 

on  suificient  of  his  property  to  sat-  -works,  4  Allen  (Mass.)   396.    And 

Isfy  the  same  discharges  him  from  ggg  ante,  §  817(b). 

further  liability,  and  may  be  set  ,,       ^  . 

•up  by  him  to  defeat  an  action  by  28=  Milroy    v.    Spurr    Mountain 

another   creditor.  Iron  Mining  Co.,  43  Mich.  231. 
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and  not  on  the  original  debts,  or  expressly  or  impliedly  re- 
quires that  a  creditor  shall  sue  the  corporation  and  recover  a 
judgment  against  it,  and  have  an  execution  thereon  returned 
unsatisfied,  before  proceeding  against  stockholders,  etc.^**  And 
in  these  cases,  of  course,  recovery  of  a  judgment  against  the  cor- 
poration will  not  discharge  the  stockholders  from  their  liabil- 
ity.2*5 

(i)  Insolvency  or  bankruptcy  proceedings  with  respect  to  the 
corporation — ^Presentation  of  claims  and  receipt  of  dividends. — 
Whether  the  discharge  of  an  insolvent  corporation  in  insolvency 
proceedings  discharges  the  stockholders  from  their  statutory  per- 
sonal liability  for  its  debts  depends  upon  the  terms  of  the  stat- 
ute and  the  nature  of  the  liability. 

Under  the  Minnesota  insolvency  law,  before  its  amendment 
in  1889,  it  was  held  that  the  release  of  a  debt  due  from  a  cor- 
poration by  its  creditor,  and  a  judgment  of  the  court  dischar- 
ging the  corporation  pursuant  to  the  provisions  of  the  insolv- 
ency law,  released  and  discharged  the  stockholders  from  their 
personal  liability  imposed  by  the  constitution.^*®  In  1889, 
however,  a  statute  was  enacted  providing  that  the  release  of  any 
debtor  in  insolvency  proceedings  shall  not  operate  to  discharge 
any  other  party  liable  "as  surety,  guarantor,  or  otherwise  for 
the  same  debt,"  and  it  has  been  held  that  this  applies  to  stock- 
holders who  are  liable  under  the  constitution  for  the  debts  of  a 
corporation  which  has  been  released  by  a  debtor  in  insolvency 
proceedings.^*^ 

The  presentation  of  a  claim  by  a  laborer  for  wages  in  such 
a  manner  as  to  entitle  him  to  receive  a  dividend  from  the  as- 
signee of  an  insolvent  corporation  is  not  a  waiver  of  his  personal 

234  Ante,  §  814.  Keener's    Cas.    1803;    Kincald    v. 

235  See  Dodge  v.  Minnesota  Plas-   Dwinelle,  59  N.  Y.  548,  2  Keener's 
tic  Slate  Roofing  Co.,  16  Minn.  368;    Cas.  1806. 

Handy  V.  Draper    89  N.  y.  334,  2       ^36  Mohr  v.  Minnesota  Elevator 

Keener's  Cas.  1801;   Rocky  Moun-  ^      ^^  ^.        3^3 

tain  Nat.  Bank  v.  Bliss,  89  N.  Y. 

338,  2  Keener's  Cas.  1800;  Shelling-       237  Willis  v.  Mabon,  48  Minn.  140, 

ton  V.  Rowland,  53  N.  Y.   371,  2  31  Am.  St.  Rep.  626. 
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claim  against  tlie  stockholders,*^*  unless  there  is  some  statutory 
provision  to  this  effect.^^* 

Creditors  who  join  in  insolvency  proceedings  against  a  cor- 
poration, and  accept  dividends  out  of  the  assigned  estate,  and 
thereby  accept  the  benefit  of  a  statute  providing  that,  on  the 
execution  of  an  assignment  by  an  insolvent  corporation  of  alL 
of  its  assets  for  the  benefit  of  creditors,  its  stockholders  shall 
be  released  from  personal  liability  for  its  debts,  waive-  their 
right  to  hold  the  stockholders  liable  for  a  balance  of  their  debts 
remaining  unpaid,  although  their  debts  were  contracted  before 
enactment  of  the  statute,  and  they  might,  if  they  had  not  ac- 
cepted the  benefit  of  it,  have  successfully  attacked  the  statute  as 
unconstitutional  as  to  them.^*" 

Under  the  federal  bankruptcy  law  of  1898,  which  provides 

(section  16)  that  "the  liability  of  a  person  who  is  a  codebtor 
with,  or  guarantor  or  in  any  manner  a  surety  for,  a  bankrupt 
shall  not  be  altered  by  the  discharge  of  such  bankrupt,"  a  dis- 
charge of  a  corporation  in  bankruptcy  will  not  release  its  stock- 
holders or  directors  from  a  personal  liability  for  its  debts  and 
contracts  imposed  upon  them  by  statute.^*^ 

(j)  Discharge  of  stockholder  in  bankruptcy  or  insolvency  pro- 
ceedings.— A  discharge  of  an  insolvent  stockholder  in  bankruptcy 
or  insolvency  proceedings  will  discharge  him  from  his  statutory 
liability  to  creditors  of  the  corporation  if  the  circumstances  were 
such  that  their  claims  could  have  been  proved  against  his  es- 
tate,*** but  not  otherwise.**^ 

§  827.    Set-off  of  debts  due  to  stockholders,  or  the  indebtedness 
as  a  defense. 

There  has  been  some  difference  of  opinion  as  to  whether  a 

238  Sleeper  v.  Goodwin,  67  Wis.  Bank  of  Chicago,  17  Fed.  308,  27 

577.                                       ^  Fed.   591;   Marr  v.  Bank  of  West 

238  Van    Hook    v.    Whltlock,  .26  Tennessee,    4    Lea     (Tenn.)     578. 

Wend.  (N.  Y.)  43,  37  Am.  Dec.  246.  See,  also,  Carey  v.  Mayer,  51  U.  S. 

240  Van  Hook  v.  Whitlock,  26  App.  184,  25  C.  C.  A.  239,  79  Fed. 
Wend.  (N.  Y.)  43,  37  Am.  Dec.  246.  926. 

241  In  re  Marshall  Paper  Co.,  95  2*3  See  Kelton  v.  Phillips,  3  Mete. 
Fed.  419.  (Mass.)    61;   Bangs  v.  Lincoln,  10 

2*2  Irons  V.  Manufacturers'  Nat.   Gray  (Mass.)  600;  First  Nat.  Bank 
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stockholder  of  a  corporation,  who  is  also  a  creditor,  can  set  off 
the  debt  due  him  against  his  statutory  liability  to  creditors. 

According  to  the  better  opinion  and  the  weight  of  authority, 
when  the  statute  imposes  upon  stockholders  a  several  liability 
for  corporate  debts  to  the  extent  unpaid  on  their  stock,  or  to 
a  certain  additional  extent,  and  allows  any  creditor  to  sue  any 
stockholder  to  recover  a  judgment  to  the  extent  of  his  liability, 
and  a  single  creditor  proceeds  against  a  stockholder  to  enforce 
his  liability,  the  stockholder  is  entitled  in  equity  to  set  off 
against  his  liability  a  bona  fide  debt  due  from  the  corporation, 
or  to  set  up  the  debt  as  a  defense,  or  defense  pro  tanto,  in  an 
action  at  law.^**  This  applies  when  a  creditor  sues  a  stock- 
holder in  another  state.^*^  "If  the  stockholder  sued,"  it  was 
said  in  a  'Eew  York  case,  "is  himself  such  creditor  to  an  amount 
equaling  his  statutory  liability,  he  has  quite  as  good  a  right  to 
the  fund  which  is  pursued,  as  the  pursuer.  Indeed,  he  has  the 
better  right,  because  it  is  already  in  his  possession,  and  it  would 

of  Barre  v.  Hlngham  Mfg.  Co.,  127  App.  521;  Crocker  v.  Ball  (Kan. 
Mass.  563.  App.)  59  Pac.  691;  Fidelity  Insur- 
244  United  States  Trust  Co.  of  ance.  Trust  &  Safe-Deposit  Co.  v. 
New  York  v.  United  States  Fire  Mechanics'  Savings  Bank,  38  C.  C. 
Ins.  Co.,  18  N.  Y.  199,  227;  In  re  A.  193,  97  Fed.  297  (under  Kansas 
Empire  City  Bank,  8  Abb.  Pr.  (N.  statute) ;  Broadway  Nat.  Bank  v. 
Y.)  192;  Garrison  v.  Howe,  17  N.  Baker,  176  Mass.  294  (under  Kan- 
Y.  458;  Mathez  v.  Neidig,  72  N.  Y.  sas  statute);  Ball  v.  Anderson,  196 
100;  Agate  v.  Sands,  73  N.  Y.  620;  Pa.  St.  86,  79  Am.  St.  Rep.  693  (un- 
Wheeler  v.  Miller,  90  N.  Y.  353;  der  Kansas  statute). 
Bulkley  v.  Whitcomb,  49  Hun,  290,  See,  however,  Buchanan  v.  Meis- 
121  N.  Y.  107;  Richards  v.  Crocker,  ger,  105  111.  638;  Thompson  v.  Meis- 
19  Abb.  N.  C.  (N.  Y.)  73;  Richards,  ger,  108  111.  359;  Thebus  v.  Smiley, 
V.  Kinsley,  14  Daly  (N.  Y.)  334,  no  m.  316;  Gentry  v.  Alexander, 
12  N.  Y.  St.  Rep.  125,  14  N.  Y.  St.  ig  ind.  471;  Singer  v.  Given,  61 
Rep.  701;  Christensen  v.  Colby,  43  lowa,  93;  Boulton  Carbon  Co.  v. 
Hun  (N.  Y.)  362;  Remington  v.  Mills,  78  Iowa,  460;  Tama  Water- 
King,  11  Abb.  Pr.  (N.  Y.)  278;  power  Co.  v.  Hopkins,  79  Iowa, 
Hood  V.  French,  37  Fla.  117;  Boyd  653;  Lauraglenn  Mills  v.  Ruff,  57 
V.  Hall,  56  Ga.  563;  Webber  v.  g.  c.  53.  See,  also,  Matthews  v. 
Leighton,  8  Mo.  App.  502;  Jerman's  Albert,  24  Md.  527. 
Adm'r    v.     Benton,    79    Mb.    148; 

Washington  Savings  Bank  v.  Butch-  2^5  Fidelity    Insurance,    Trust   & 

ers'  &  Drovers'  Bank,  130  Mo.  155 ;  Safe-Deposit  Co.  v.  Mechanics'  Sav- 

Musgrave  v.  Glen  Elder  Farmers'  ings  Bank,  38  C.  C.  A.  193,  97  Fed. 

Alliance  Co-operative  S.  &  P.  Ass'n,  297;  Ball  v.  Anderson,  196  Pa.  St. 

5  Kan.  App.  393;  Pierce  v.  Topeka  86,  79  Am.  St.  Rep.  693;  Broadway 

Commercial  Security  Co.,  60  Kan.  Nat.  Bank  v.  Baker,  176  Mass.  '294. 

164;   Kendall  v.  Underbill,  8  Kan.  See  ante,  §  825(g). 
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be  inequitable  to  take  it  from  him  for  the  benefit  of  another 
creditor  who  has  no  superior  equity."**® 

This  does  not  apply,  however,  where  the  liability  imposed  by 
the  statute  is  not  a  liability  which  can  be  enforced  by  an  ac- 
tion at  law  by  any  creditor  against  any  stockholder,  but  is  a 
liability  to  be  enforced  by  a  suit  in  equity  or  other  proceeding 
to  raise  a  fund  for  the  common  benefit  of  all  the  creditors  rat- 
ably.**^ In  such  a  suit  or  proceeding,  a  stockholder  must,  as 
in  the  case  of  unpaid  subscriptions,^**  pay  into  the  fund  the  full 
amount  of  his  statutory  liability,  and  then  come  in  as  a  cred- 
itor and  share  ratably  with  the  other  creditors  in  the  distribu- 
tion of  the  fund.^*®  "Under  a  proceeding  for  winding  up  a 
corporation,  where  an  account  of  all  the  debts  and  of  the  effects, 
including  the  aggregate  liabilities  of  the  stockholders,  is  re- 
quired to  be  taken,  there  is  no  reason  why  a  creditor  should  be 
in  any  better  situation  on  account  of  being  at  the  same  time  a 
stockholder.  *  *  *  If  he  could  set  off  his  claim  as  a  cred- 
itor against  his  liability  as  a  stockholder,  he  might  be  paid  in 
full,  while  the  other  creditors  would  receive  only  a  part  of  the 
amount  due  them."*^"  "Since  our  statute,"  said  the  South  Car- 
olina court  in  a  late  case,  "creates  a  fund  for  distribution  among 
all  creditors  ratably,  it  would  be  inequitable  to  other  creditors 
to  allow  a  stockholder  in  an  insolvent  bank  to  set  off  his  claims 
against  the  corporation  against  his  statutory  liability,  for  this 

24B  Judge   Finch,   in  Wheeler  v.  ings  Bank,  53  S.  C.  583,  69  Am.  St. 

Millar,  90  N.  Y.  353.  Rep.  888. 

247  Ante,  §  821(d).  Compare  Slee  v.  Bloom,  19  Johns. 

248  Ante,  §  801.  (N.    Y.)    456,    10    Am.    Dec.    273; 

249  United  States  Trust  Co.  of  Brlggs  v.  Penniman,  8  Cow.  (N. 
New  York   v.   United   States  Fire  y.)  357,  ig  Am.  Dec.  454. 

Ins.  Co.,  18  N.  Y.  199.     See,  also.  j^  ^^  ^^^^^^  ^^  1^^  ^y  ^  judg- 

Barnes  v.  Trevor,  45  App.  Div.  (N.  ^^^^  creditor  of  an  insolvent  cor- 

Y.)  314;  Buchanan  v.  Meisser,  105  potation  to  enforce  the   statutory 

111.  638;  Thompson  V.  Meisser   108  uabiuty  of  a  stockholder,  a  claim 

111.  359;  Thebus  v.  Smiley,  110  Hj-  of  the  defendant  against  the  cor- 

316;   Gentry  v.  Alexa-nder,  16  Ind.  poration  is  not  a  good  counterclaim 

471;    Matthews   v.   Albert,   24  Md.  under  the  Minnesota  statute.    Helm 

527;  Union  Central  Life  Ins.  Co.  v.  gmith-Fee  Co.,  76  Minn.  328. 

Jones,  35  Ohio  St.  351;  Ball  Blec-  *•  ""^  '^                              .    .  „.  . 

trie  Light  Co.  v.   Child,   68   Conn.  250  judge  Denio,  in  United  States 

522 ;   Lauraglenn  Mills  v.  Ruff,  5%  Trust  Co.  v.  United  States  Fire  Ins. 

S.  C.  53;    Parker  v.  Carolina  Sav-  Co.,  18  N.  Y.  199,  227. 
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■would  give  Mm  a  preference.  Equality  here  is  equity.  The 
stockholder  must  pay  in  his  dues  under  the  statute,  and  then 
share  in  the  common  fund  ratably  with  the  other  creditors. 
Authorities  are  very  numerous  to  the  effect  that  in  a  suit  in 
equity  to  compel  payment  of  subscriptions  for  capital  stock,  a 
stockholder  cannot  set  off  a  debt  due  him  by  the  corporation.^*-^ 
This  is  so  held,  because  stock  subscriptions  are  treated  as  a 
trust  fund,  in  case  of  insolvency,  for  the  benefit  of  the  corpo- 
ration creditors,  and  equity  requires  its  ratable  distribution. 
The  same  rule  should  prevail  when  the  statute  creating  the  in- 
dividual liability  of  stockholders  is  construed  as  providing  a 
common  fund  for  all  the  creditors."^*^ 

A  stockholder  in  an  insolvent  national  bank  cannot  set  off 
against  the  assessment  made  upon  him  by  the  comptroller  of 
the  currency  the  amount  of  his  deposits  in  the  bank  at  the  time 
it  became  insolvent.^*' 

In  those  jurisdictions  and  cases  in  which  a  stockholder  is  al- 
lowed to  set  off  a  debt  due  to  him  from  the  corporation,  "the 
stockholder  must  be  really  a  creditor  of  the  company.  He  must 
stand  in  a  relation  to  it  which  in  equity  and  justice  is  as  strong 
as  that  of  the  assailant."^®*  It  has  been  held,  therefore,  that, 
under  a  statute  making  stockholders  liable  to  creditors  to  an 
amount  equal  to  the  amount  of  their  stock,  until  the  whole  cap- 
ital stock  is  paid  in,  a  stockholder  cannot,  in  an  action  against 
him  by  creditors  of  the  corporation,  set  off  a  claim  which  he 
has  against  the  corporation,  where  he  is  himself  in  debt  to  the 
corporatiou  upon  his  stock  for  a  larger  amount.  "Equitably 
he  is  the  debtor  of  the  company  with  his  claim  against  it  ex- 
tinguished, and  has  nothing  upon  which  to  found  an  equitable 
claim  against  the  statutory  liability."^** 

Where  an  unsatisfied  judgment  in  favor  of  a  stockholder 

251  Ante,  §  801.  634.     Contra,  King  v.  Armstrong, 

252  Parker    v.    Carolina   Savings    50  Ohio  St.  222. 

Bank,  53  S.  C.  583,  593,  69  Am.  St.  254  Judge  Finch,   in  Wheeler  v. 

Rep.  888,  894.  Millar,  90  N.  Y.  353. 

253  Wingate  v.  Orchard,  44  U.  S.  255  Wheeler  v.  Millar,  90  N.  Y. 
App.  522,  21  C.  C.  A.  315,  75  Fed.  353. 

241;    Delano  v.  Butler,  118  U.  S.       It  has  been  held  that  a  stock- 
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against  the  corporation,  whicli  has  been  allowed  as  a  set-off  in 
a  proceeding  to  enforce  the  stockholder's  statutory  liability  for 
the  debts  of  the  corporation,  has  since  been  satisfied,  it  is  no 
defense  to  another  action  against  him  to  enforce  his  statutory 
liability.258 

A  stockholder  cannot  set  off  a  debt  barred  by  the  statute  of 
limitations  f^''  and  if  a  stockholder  buys  up  claims  against  the 
corporation  at  a  discount,  after  its  insolvency,  or  in  contempla- 
tion thereof,  he  can  set  them  off  against  his  statutory  liability, 
if  at  all,  only  to  the  amount  which  he  actually  paid  therefor.^®* 

A  set-off  by  stockholders  is  allowed  by  express  statutory  pro- 
vision in  some  jurisdictions.^'* 

S  828.    Application  of  the  statute  of  limitations. 

(a)  In  general.-^-We  have  considered,  in  a  formier  section,  the 
application  of  the  statute  of  limitations  in  suits  to  enforce  the 
liability  of  stockholders  on  unpaid  subscriptions.^""  We  are  to 
consider  here  the  application  of  the  statute  with  respect  to  their 
statutory  liability. 

The  statute  imposing  individual  liability  upon  stockholders 
sometimes  expressly  provides  that  an  action  to  enforce  the  same 
shall  be  brought  within  a  certain  time,  instead  of  leaving  such 
actions  subject  to  the  general  statute  of  limitations.^"^ 

holder,  when  sued  by  a  creditor,  al-  v.  Harrison,  12  111.  App.  457; 
though  he  may  be  entitled  gener-  Kunkelman  v.  Rentchler,  15  111. 
ally  to  set  off  a  debt  due  from  the  App.  271;  Abbey  v.  Long,  44  Kan. 
corporation  to  him,  cannot  set  ofE  688;  Lingle  v.  National  Ins.  Co., 
claims  for  principal  and  interest  45  Mo.  109;  Manville  v.  Karst,  5 
guarantied  by  the  corporation,  orig-  McCrary,  142,  16  Fed.  644;  Id.,  16 
inally  owned  by  his  wife,  and  taken  Fed.  173;  Holland  v.  Heyman,  60 
by  him,  after  suspension  of  the  Ga.  174.  See,  also,  Balch  v.  "Wil- 
corporation,  to  save  her  from  loss,  son,  25  Minn.  299;  Smith  v.  Mos- 
Broadway  Nat.  Bank  v.  Baker,  176  by,  9  Heisk.  (Tenn.)  501.  Corn- 
Mass.   294.  pare,  however,  Manville  v.  Roever, 

256  Simmons   v.   Heman,   17    Mo.  11  Mo.  App.  317. 

App.  444.  259Appleton  v.  TurnbuU,  84  Me. 

267  Merchants'  Ins.  Co.  v.  Hill,  12  72. 

Mo.  App.  148.  ^o"  Ante,  §  802.              ,     „„   ^  , 

258  Bulkley  v.  Whitcomb,  49  Hun,  201  See   Hunt   v.    ward,    99   cai. 

290,  121  N.  Y.  107;  Briggs  v.  Corn-  612,  37  Am.  St.  Rep.  87;  Green  v. 

well,  9  Daly   (.N-  Y.)   436;  Thomp-  Beckman,    59    Cal.    545;    Baker   v. 

son  V.  Meisser,  108  111.  359;  Gauch  Backus'  Adm'r,  32  111.  99;  Perry  v. 
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When  the  statute  does  not  prescribe  any  special  limitation, 
the  general  statute  of  limitations  applies,  and  the  nature  of  the 
liability  and  of  the  action  will  determine  what  clause  or  section 
of  the  statute  is  applicable.     If  the  liability  is  penal  in  its  na- 


Turner,  55  Mo.  418;  Hauser  v. 
Thompson,  56  Mo.  App.  85;  Handy 
V.  Draper,  89  N.  Y.  334,  2  Keener's 
Gas.  1801;  Hollingshead  v.  Wood- 
ward, 107  N.  Y.  96,  2  Keener's  Cas. 
1810;  King  v.  Duncan,  38  Hun  (N. 
Y.)  461;  Parker  v.  Carolina  Sav- 
ings Bank,  53  S.  C.  583,  69  Am.  St. 
Rep.  888;  Ingalls  v.  Cole,  47  Me. 
530;  Lovegrove  v.  Brown,  60  Me. 
592. 

A  special  statute  of  limitations 
governing  actions  to  enforce  lia- 
bilities arising  under  statutes  and 
acts  of  incorporation  is  to  be  con- 
sidered as  entering  into  a  subse- 
quent act  of  incorporation,  unless 
excluded,  and  governs  actions  to 
enforce  the  liability  of  stockhold- 
ers thereunder.  Brunswick  Ter- 
minal Co.  v.  National  Bank  of  Bal- 
timore, 40  C.  C.  A.  22,  99  Fed.  635. 

A  statute  providing  that  actions 
to  enforce  the  personal  liability  of 
stockholders  for  corporate  debts 
must  be  brought  within  three  years 
is  not  in  conflict  with  a  constitu- 
tional provision  that  each  stock- 
holder shall  be  liable  for  a  propor- 
tionate amount  of  corporate  debts 
contracted  while  he  is  a  stockhold- 
er. Santa  Rosa  Nat.  Bank  v.  Bar- 
nett,  125  Cal.  407. 

Although,  under  the  general  rule, 
as  expressed  in  the  title  of  the 
California  statute  of  limitations 
(Code  Civ.  Proc.  §§  312-363),  ac- 
tions can  be  commenced  within  the 
prescribed  periods  "after  the  cause 
of  action  shall  have  accrued,"  sec- 
tion 359  declares  that  the  title  does 
not  affect  actions  against  stock- 
holders of  a  corporation  to  enforce 
a  liability  created  by  law,  but  that 
such  actions  must  be  brought  with- 
in three  years  after  "the  liability 
•was  created;"  and  therefore  it  has 
been  held  that  an  action  against  a 
stockholder  to  enforce  his  liability 
for   a   corporate   debt   cannot   be 


brought  after  three  years  from  the 
time  the  debt  was  created,  although 
no  cause  of  action  may  have  ac- 
crued. Hunt  V.  Ward,  99  Cal.  612, 
37  Am.  St.  Rep.  87.  See,  also. 
Bank  of  San  Luis  Obispo  v.  Pa- 
cific Coast  Steamship  Co.,  103  Cal. 
594;  Johnson  v.  Bank  of  Lake,  125 
Cal.  6,  73  Am.  St.  Rep.  17  (as  to 
whom  the  liability  of  a  corpora- 
tion for  the  services  of  an  attor- 
ney at  law  is  "created,"  so  as  to 
start  the  statute  in  favor  of  stock- 
holders) ;  London  &  San  Francisco 
Bank  v.  Parrott,  125  Cal.  472,  73 
Am.  St.  Rep.  64;  Wells  v.  Black, 
117  Cal.  157,  59  Am.  St.  Rep.  162 
(liability  of  stockholders  in  a  sav- 
ings bank  to  depositors). 

A  statute  making  a  stockholder 
liable  for  corporate  debts  to  double 
the  amount  of  stock  held  or  owned 
by  him,  and  for  three  months  after 
giving  notice  of  a  transfer  of  his 
stock,  merely  makes  a  stockholder 
liable  to  the  extent  named  for  all 
debts  contracted  while  he  owns 
stock,  and  for  all  contracted  dur- 
ing the  three  months  following  no- 
tice of  a  transfer  of  his  stock,  and 
does  not  require  that  an  action 
shall  be  brought  to  enforce  his  lia- 
bility within  three  months  after 
notice  of  a  transfer.  Fuller  v. 
Ledden,  87  111.  310;  Hull  v.  Burtis, 
90  111.  213. 

A  charter  making  each  stockhold- 
er liable  to  creditors  to  a  certain 
extent  above  the  value  of  his 
shares  at  the  time  the  demand  was 
created,  provided  that  such  demand 
"shall  have  been  payable  within 
one  year,"  does  not  require  suit 
to  be  brought  within  one  year  after 
the  demand  becomes  due.  Sadler 
v.  Nicholson,  49  S.  C.  7. 

The  Georgia  act  of  1869  re- 
quired all  suits  for  the  enforce- 
ment of  rights  accruing  to  individ- 
uals  under  acts  of   incorporation. 
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ture,^*^  an  action  to  enforce  the  same  is  governed,  according  to 
the  better  opinion,  by  the  clause  of  the  statute  limiting  the  time 
for  bringing  an  action  to  recover  or  enforce  a  penalty.*** 

If  the  liability  is  contractual  in  its  nature,^®*  and  there  is 
no  clause  of  the  statute  -which  applies  specially,  an  action  to 
enforce  the  liability  is  governed  by  the  limitation  prescribed  for 
actions  on  contracts, ^^^  or  by  the  limitation  prescribed  for  ac- 
tions on  a  liability  created  by  statute  other  than  a  forfeiture  or 
penalty,**®  or  a  liability  created  by  law.*" 


■which  accrued  prior  to  June  1, 
1865,  and  not  barred  at  the  time  of 
the  passage  of  the  act,  to  be  brought 
by  January  1,  1870.  See  Terry  v. 
Tubman,  92  U.  S.  156;  Mills  v. 
Scott,  99  U.  S.  25;  Stone  v.  David- 
son, 56  Ga.  179. 

Under  the  North  Carolina  stat- 
ute continuing  the  existence  of  de- 
funct corporations  for  three  years 
after  the  expiration  of  their  char- 
ters for  the  purpose  of  bringing 
and  defending  suits,  and  closing 
their  general  business,  a  creditor's 
failure  to  proceed  in  that  time  is  a 
complete  defense,  not  only  to  the 
corporation,  but  also  to  the  stock- 
holders who  are  made  by  its  char- 
ter individually  responsible  in  the 
event  of  its  insolvency.  Von  Glahn 
T.  De  Rosset,  81  N.  C.  467. 

282  Ante,  §  809. 

263  Gridley  v.  Barnes,  103  111.  211; 
Lawler  v.  Burt,  7  Ohio  St.  340. 
Compare,  however,  Nebraska  Nat. 
Bank  v.  Walsh,  68  Ark.  433,  82 
Am.  St.  Rep.  301. 

The  cases  of  Howell  v.  Roberts, 
29  Neb.  483,  and  Coy  v.  Jones,  30 
Neb.  798,  which  were  to  the  con- 
trary, have  been  overruled  by 
Globe  Pub.  Co.  v.  State  Bank,  41 
Neb.  175. 

See,  also,  post,  §  833  (n). 

26*  Ante,  §  809. 

265  Corning  v.  McCullough,  1  N. 
Y.  47,  49  Am.  Dec.  287;  Merchants' 
Bank  of  New  Haven  v.  Bliss,  21 
How.  Pr.  CN.  Y.)  366,  1  Rob.  (N. 
Y.)  401,  35  N.  Y.  412;  Wiles  v. 
Suydam,  64  N.  Y.  173;  Carrol  v. 
Green,    92   U.    S.    509;    Brunswick 


Terminal  Co.  v.  National  Bank  of 
Baltimore,  88  Fed.  607;  Id.,  40  C. 
C.  A.  22,  99  Fed.  635;  Dexter  v. 
Edmands,  89  Fed.  467;  Hutchings 
V.  Lampson,  82  Fed.  960;  Terry 
V.  Calnan,  13  S.  C.  220;  Lawler  v. 
Walker,  18  Ohio,  151. ' 

An  action  against  a  stockholder 
to  enforce  his  statutory  liability, 
when  the  liability  is  contractual  in 
its  nature,  is  not  within  a  section 
of  the  statute  limiting  the  time  for 
commencing  an  action  "upon  any 
statute,  made  or  to  be  made,  for 
any  forfeiture  or  cause,  the  bene- 
fit and  suit  whereof  is  limited  to 
the  party  aggrieved."  Corning  v. 
McCullough,  1  N.  Y.  47,  49  Am.  Dec. 
287  (in  effect  overruling  Preeland 
V.  McCullough,  1  Denio,  414,  43 
Am.  Dec.  685,  and,  on  this  point 
Van  Hook  v.  Whitlock,  2  Edw.  Ch. 
304,  3  Paige,  409,  and  explaining 
the  decision  on  appeal  in  the  lat- 
ter case  in  26  Wend.  43,  37  Am. 
Dec.  246). 

An  action  of  debt  under  such  a 
statute  has  been  held  to  be  within 
a  section  of  the  statute  relating  to 
"actions  of  debt  grounded  upon  any 
lending  or  contract  without  spe- 
cialty." Carrol  v.  Green,  92  U.  S. 
509;  Terry  v.  Calnan,  13  S.  C.  220. 
But  see  Bullard  v.  Bell,  1  Mason, 
243,  Fed.  Cas.  No.  2,121;  Andrews 
V.  Bacon,  38  Fed.  777;  Atwood  v.. 
Rhode  Island  Agricultural  Bank,  1 
R.  I.  376. 

266  Hawkins  v.  Iron  Valley  Fur- 
nace Co.,  40  Ohio  St.  507.  And  see 
Davis  V.  Stewart,  26  Ohio  St.  643; 
Barrick  v.  Gifford,  47  Ohio  St.  180, 
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A  statute  sometimes  provides  that  an  action  shall  be  brought 
by  a  creditor  against  the  corporation  within  a  certain  time  after 
the  maturity  of  the  debt,  in  order  to  hold  stockholders  individ- 
ually liable  for  the  debt ;  and  failure  to  sue  the  corporation  with- 
in the  time  limited,  unless  there  is  sufficient  excuse,  will  bar 
an  action  against  a  stockholder.*** 

^In  equity. — In  a  suit  in  equity  to  enforce  the  statutory 
liability  of  stockholders,  the  court  will  apply  the  statute  of  lim- 
itations to  the  same  extent  as  at  law.  If  an  action  at  law  would 
be  barred,  the  remedy  in  equity  is  barred.*®® 

^Actions  in  other  states. — ^When  an  action  is  brought  to  en- 
force the  statutory  liability  of  nonresident  stockholders  in  the 
courts  of  other  states  than  that  by  which  the  corporation  was 
created,  the  statute  of  limitations  of  the  latter  state  is  to  be 
applied  for  the  purpose  of  determining  whether  the  action  is 
barred,  and  not  the  statute  of  the  state  in  which  the  action  is 
brought  and  the  stockholder  resides,*''''  unless  the  statutes  of  the 
latter  state  prescribe' a  special  limitation  for  actions  to  enforce 

21   Am.   St.  Rep.  798,  2  Keener's  156;  Carrol  v.  Green,  92  U.  S.  509; 

Cas.  1817;   Cottrell  v.  Manlove,  58  Terry  v.  Anderson,  95  U.  S.  628; 

Kan.  405.  Andrews   v.    Bacon,    38    Fed.    777; 

267  Green    v.    Beckman,    59    Cal.  Hobbs  v.  National  Bank  of  Com- 

545;   Moore  v.  Boyd,   74  Cal.  167;  merce  of  Kansas  City,  37  C.  0.  A. 

Hunt  V.  Ward,  99  Cal.  612,  37  Am.  513,  96  Fed.  396;   Schiffer  v.  Trus- 

St.    Rep.    87;    Hobbs    v.    National  t^es  of  Columbia  College,  87  Fed. 

Bank  of  Commerce  of  Kansas  City,  l^^;    Brunswick   Terminal    Co.    v. 

37  C.  C.  A.  513,  96  Fed.  396.  National    Bank    of    Baltimore,  88 

208  Adamson  V.Davis,  47  Mo.  268;  l^^'  f.l'   ^^-  "0  C.  C    A.  22,  99 

Shellington  v.  Howland,   53  N.  Y  ^!^.   635;   Dexter  v.   Edmands,  89 

371,  2  Keener's  Cas.  1803.     See,  as  ^^^  *f  ^L?"i?i??  ^U^^'^^"'''  ^^ 

to  this  statute  in  New  York,  ante,  §  ^- Jr    xt      V    ,     r'/T"- 

814(c),  and  cases  there  c  ted.  .J}"^  New  York  statute  providing 

„  "•„  X        ,       „           „„  ^,  „   ,„„  that  an  action  against  a  director 

■!69  Carrol  v.  Green,  92  U.  S.  509;  or  stockholder  of  a  moneyed  cor- 

Terry  v.  McLure,   103  U.   S.   442;  poration     to     enforce    a     liability 

Thompson  v.  German  Ins.  Co.,  76  "created  by  law"  must  be  brought 

Fed.  892;  Bank  of  Poughkeepsie  v.  within  three   years   after  accrual 

Ibbotson,  24  Wend.   (N.  Y.)    473;  of  the  cause  of  action  applies  to 

Van  Hook  v.  Whitloek,  3  Paige  (N.  an  action  in  New  York  against  a 

Y.)   409;   Baker  v.  Atlas  Bank,  9  stockholder  of  a  corporation  of  an- 

Metc.  (Mass.)  192;  Com.  v.  Cochit-  other  state  to  enforce  the  personal 

uate  Bank,   3   Allen    (Mass.)    42;  liability   for    corporate   debts   im- 

Washmgton  Savings  Bank  v.  Butch-  posed  by  the  statutes  of  such  state, 

ers'  &  Drovers'  Bank,  107  Mo.  133,  Hobbs  v.  National  Bank  of  Com- 

28  Am.  St.  Rep.  405.  merce  of  Kansas  City,  37  C.  C.  A. 

270  Terry  v.   Tubman,   92  U.   S.  513,  96  Fed.  396. 
Vol.  S-P.  Cop  58. 
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such  liabiiity.^''^  This  is  true  of  an  action  in  a  federal  court 
sitting  in  another  state.^''^  This  rule  does  not  apply,  however, 
when  the  statutes  of  the  state  by  which  the  corporation  was 
created  and  the  liability  is  imposed  prescribes  a  special  limita- 
tion for  actions  to  enforce  the  liability.  In  such  a  case,  the 
statutes  of  that  state  govern,  and  they  will  be  given  the  same 
construction  which  they  have  received  by  the  highest  court  of 
that  state.^^^ 

Liability  of  estates  of  deceased  stockholders — ^Limitations 

prescribed  by  statute  with  respect  to  the  presentation  of  claims 
and  suits  against  the  estates  of  decedents  and  personal  repre- 
sentatives apply  to  a  claim  against  the  estate  of  a  deceased  stock- 
holder under  a  statute  imposing  upon  stockholders  individual 
liability  for  corporate  debts.  ^''* 

(b)  Accrual  of  right  of  action  and  running  of  the  statute. — Un- 
less there  is  some  express  provision  changing  the  general  rule, 
as  is  sometimes  the  case,^^®  the  statute  of  limitations  does  not 
begin  to  run  against  an  action  at  law  or  suit  in  equity  by  cred- 
itors or  their  representative  to  enforce  the  statutory  liability 
of  stockholders  until  the  cause  of  action  accrues,  and  it  does 
begin  to  run  at  that  time.  The  time  when  the  cause  of  action 
accrues  depends,  of  course,  upon  the  terms  of  the  particular 
statute  and  the  nature  of  the  liability. 

If  the  statute  makes  the  stockholders  primarily  and  absolute- 
ly liable  with  the  corporation  as  principal  debtors,  the  cause  of 
action  in  favor  of  a  creditor  against  a  stockholder  on  a  debt  of 
the  corporation  accrues  at  the  same  time  as  the  cause  of  action 
against  the  corporation, — that  is,  when  the  debt  becomes  due, 

271  See  infra,  this  paragraph.  =''*  New     England     Commercial 

'      272  See  the  cases  cited  in  the  sec-  Bank  v.  Newport  Steam  Factory,  6 

end  note  preceding.  R.  I.  154,  75  Am.  Dec.  688;  Butler 

273  Brunswick    Terminal    Co.    v.  v.  Poole,  44  Fed.  586;  Garesche  v. 

National  Bank  of  Baltimore,  40  C.  Lewis,  15  Mo.  App.  565. 

C.  A.  22,  99  Fed.  635;   Id.,  88  Fed. 

607;    Andrews  v.    Bacon,    38   Fed.  275  Hunt  v.  Ward,  99  Cal.  612,  37 

777;    Halsoy  v.  McLean,   12  Allen  Am.  St.  Rep.  87,  as  to  which,  and 

(Mass.)     438,    90    Am.    Dec.    157;  other   cases   under   the   California 

Broadway  Nat.  Bank  v.  Baker,  176  statute,    see    supra,    this   section, 

Mass.  294.  note  261. 
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SO  that  an  action  could  be  maintained  against  the  corporation, — 
and  the  statute  of  limitations  runs  from  that  time  in  favor  of 
the  stockholders.^''®  In  such  a  case,  suspension  of  the  remedy 
against  the  corporation  does  not  suspend  the  running  of  the 
statute  in  favor  of  the  stockholders.^''^  When  stockholders  are 
primarily  liable  upon  the  original  debt,  so  that  the  creditors' 
right  of  action  accrues  as  soon  as  it  is  created  or  becomes  due, 
the  running  of  the  statute  in  favor  of  stockholders  is  not  inter- 
rupted or  affected  by  an  extension  of  the  time  of  payment  as 
between  the  creditor  and  the  corporation,  or  by  renewals,  etc. 
The  creditor  and  the  corporation  cannot  thus  extend  the  time 
limited  for  suing  stockholders.*''* 

If  the  liability  of  the  stockholders  is  secondary,  and  arises 
only  on  failure,  insolvency,  or  dissolution  of  the  corporation, 
or  on  return  of  an  execution  against  it  unsatisfied,  etc.,  the  stat- 
ute does  not  begin  to  run  in  favor  of  the  stockholders  until  the 
conditions  arise  under  which  the  creditors  may  proceed  against 
the  stockholders,  but  it  does  begin  to  run  as  soon  as  these  condi- 
tions arise.*^® 

270  Davidson  v.  Rankin,  34  Cal.  of  the  complaint,  and  whether  the 

503;  Yourg  v.  Rosenbaum,  39  Cal.  amendment  states  a  new  cause  of 

646;  Stilphen  v.  Ware,  45  Cal.  110;  action,  see  Nellis  v.  Pacific  Bank, 

Mitchell  V.  Beckman,  64  Cal.  117;  127  Cal.  166. 

Hyman  v.  Coleman,  82  Cal.  650,  15  2^^  Young  v.  Rosenbaum,  39  Cal. 
Am.  St.  Rep.  178;  Hunt  v.  Ward,  99  646.  See,  also,  Redington  v.  Corn- 
eal. 612,  37  Am.  St.  Rep.  87;  Good-  well,  90  Cal.  49. 
all  V.  Jack,  127  Cal.  258 ;  Schalucky  278  Young  v.  Rosenbaum,  39  Cal. 
V.  Field,  124  111.  617,  7  Am.  St.  Rep.  646;  Redington  v.  Cornwell,  90  Cal. 
399;  Godfrey  v.  Terry,  97  U.  S.  171;  49;  Hyman  v.  Coleman,  82  Cal. 
Newberry  V.Robinson,  41  Fed.  458;  650,  16  Am.  St.  Rep.  178;  Goodall 
Conklin  v.  Furman,  57  Barb.  484,  v.  Jack,  127  Cal.  258;  Hunt  v. 
48  N.  Y.  527;  Hardman  v.  Sage,  Ward,  99  Cal.  612,  37  Am.  St.  Rep. 
124  N.  Y.  25;  Blake  v.  Clausen,  10  87;  Hardman  v.  Sage,  124  N.  Y.  25, 
App.  Div.  (N.  Y.)  223;  Coleman  v.  affirming  47  Hun,  230;  Blake  v. 
White,  14  Wis.  700,  80  Am.  Dec.  Clausen,  10  App.  Div.  (N.  Y.)  223; 
797.  Parrott  v.  Colby,  6  Hun,  55,  71  N. 

The  statute  runs  against  an  ac-  Y.  597;  Jagger  Iron  Co.  v.  Walker, 

tion    by   a    surety   who    has    been  76  N.  Y.  521;   Close  v.  Potter,  155 

compelled  to  pay  a  corporate  debt,  N.  Y.  145.    Compare  London  &  San 

to  enforce   the  liability  of  stock-  Francisco  Bank  v.  Parrott,  125  Cal. 

holders,    from    the    time    of    such  472,  73  Am.  St.  Rep.  64. 
payment  only.    Ryland  v.  Commer-       279  United  States:    Terry  v.  Tub- 

cial  &  Savings  Bank  of  San  Jose,  man,  92  IT.  S.  156;  Carrol  v.  Green, 

127  Cal.  525.  92  U.  S.  509;  Terry  v.  McLure,  103 

As  to  the  effect  of  amendment  U.  S.  442;  Taylor  v.  Bowker,  111 
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If  the  stockholders  are  made  liable  on  the  dissolution  of  the 
corporation  only,  or  for  debts  due  at  the  time  of  its  dissolution^ 
the  statute  begins  to  run  from  the  time  the  corporation  is  dis- 
solved, within  the  meaning  of  the  statute,  and  not  before.^*"  It 
has  been  held,  however,  as  we  have  seen,  that  a  corporation  is 
dissolved,  within  the  meaning  of  such  a  statute,  so  as  to  start 
the  running  of  the  statute  of  limitations,  when  it  has  become  in- 
solvent and  gone  into  the  hands  of  a  receiver  for  the  purpose 
of  being  wound  up,  or  into  bankruptcy  or  insolvency,  or  has 
made  an  assignment  for  the  benefit  of  creditors,  etc.,  although 
it  has  not  ceased  to  exist.^®^  And  by  the  express  terms  of  the 
Kansas  statute,  suspension  of  its  business  by  a  corporation  for 
more  than  a  year  is  equivalent  to  a  dissolution  for  the  purpose 
of  rendering  the  stockholders  liable,  so  that  the  statute  of  lim- 
itations will  begin  to  run  as  soon  as  business  has  been  suspend- 
ed for  that  length  of  time.**^ 

If  the  statute  expressly  or  impliedly  makes  the  stockholders 

tJ.  S.  110;  Powell  v.  Oregonian  Ry.  2  Keener's  Cas.  1817;  Bronson  v. 
Co.,  38  Fed.  187.  Schneider,  49  Ohio  St.  438,  2  Keen- 
Alabama:  McDonnell  v.  Ala^  er's  Cas.  1815;  Younglove  v.  Kelly 
bama  Gold  Life  Ins.  Co.,  85  Ala.  Island  Lime  Co.,  49  Ohio  St.  663; 
401.  King  V.  Armstrong,  50  Ohio  St.  222. 

Iowa:     First  Nat.  Bank  of  Gar-      Wisconsin:  Sleeper  v.  Goodwin, 

retsville  v.  Greene,  64  Iowa,  445.  67  Wis.  577. 

Kansas:     Cottrell  v.  Manlove,  58-       sso  McDonnell  v.   Alabama  Gold 

Kan.  405;  First  Nat.  Bank  of  At-  Life  Ins.  Co.,  85  Ala.  401;  Sleeper 

chison  V.  King,  60  Kan.  733.    See  v.  Goodwin,  67  Wis.  577;  and  oth- 

infra,  this  subdivision.  er  cases  in  the  note  following. 

Maine:    Longley  v.  Little,  26  Me.       28i  McDonnell  v.  Alabama  Gold 

162.  Life  Ins.  Co.,  85  Ala.  401;  Slee  v. 

Missouri:     Washington   Savings  Bloom,  19  Johns.  (N.  Y.)   456,  10 

Bank    v.     Butchers'     &     Drovers'  Am.  Dec.  273 ;  Briggs  v.  Penniman, 

Bank,  107  Mo.  133,  28  Am.  St.  Kep.  8  Cow.   (N.  Y.)    387,  18  Am.  Dec. 

405.  454;    Hollingshead    v.    Woodward, 

Montana:      Kelly   v.    Clark,    21  107  N.  Y.  96,  2  Keener's  Cas.  1810. 

Mont.  291,  342,  69  Am.  St.  Rep.  668,  And   see   ante,    §    815.     Compare, 

695.  however.   Sleeper  v.   Goodwin,   67 

New  York:    Handy  v.  Draper,  89  Wis.  577. 
N.  Y.  334,  2  Keener's  Cas.  1801;       asa  Cottrell  v.  Manlove,  58  Kan. 

Hollingshead  v.  Woodward,  107  N.  405;  First  Nat.  Bank  of  Atchison 

Y.  96,  2  Keener's  Cas.  1810.  v.  King,  60  Kan.  733;  Fox  v.  First 

North  Carolina:     Long  v.  Bank  Nat  Bank  of  Atchison,  9  Kan.  App. 

of  Yanceyvllle,  90  N.  C.  405.  18;  Seattle  Nat.  Bank  v.  Pratt,  103 

Ohio:     Barrick    v.    GifEord,    47  Fed.  62    (under  the  Kansas  stat- 

Ohio  St.  180,  21  Am.  St.  Rep.  798,  ute).    See,  also,  ante,  §  815. 
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liable  to  suit  only  after  a  judgment  has  been  recovered  against 
the  corporation,  and  an  execution  thereon  has  been  returned  u'n- 
satisfiedj  or  when  insolvency  or  other  conditions  have  arisen 
virhich  render  such  a  step  impossible  or  useless,^^'  the  statute 
of  limitations  begins  to  run  in  favor  of  the  stockholders  when 
the  judgment  has  been  recovered  and  the  execution  returned  un- 
satisfied, or  when  the  conditions  have  arisen  which  excuse  the 
recovery  of  judgment  and  issue  of  execution  against  the  cor- 
poration, and  not  before  then.*®*  When  recovery  of  judgment 
against  the  corporation  and  issue  of  execution  against  it  are  ex- 
cused, however,  because  such  a  step  is  impossible  or  would  be 
useless,  as  in  a  case  where  the  corporation  is  dissolved,  or  has 
made  an  assignment  for  the  benefit  of  creditors,  and  ceased  to 
do  business,  or  has  gone  into  bankruptcy  or  insolvency,  or  into 
the  hands  of  a  receiver  for  the  purpose  of  a  winding  up,  etc., 
the  statute  runs  from  the  time  such  conditions  arise,  as  the 
right  of  creditors  to  sue  thereby  accrues.**^  The  statute  does 
not  begin  to  run,  however,  merely  because  the  corporation  is 
unable  to  pay  its  debts,  where  it  is  still  continuing  its  business, 
or  because  a  receiver  is  appointed,  where  it  is  not  because  of  in- 
solvency and  for  the  purpose  of  winding  up,  but  to  continue  the 
business.*^®  "To  set  the  statute  of  limitations  running  against 
the  creditor  and  in  favor  of  the  stockholders,  it  is  necessary  that 
the  creditor's  claim  be  reduced  to  judgment  and  execution  re- 

283  Ante,  §  814(b).  Bank  v.  Butchers'  &  Drovers'  Bank, 

284  Taylor  v.  Bowker,   111  U.  S.    107  Mo.  133,  28  Am.  St.  Rep.  405. 

i^Kp?r;?f  r.?T8ni'*?^T-^^*'  ^'^^Barrlck   v.   Gifford,   47   Ohio 

hnt    9^^^^  fJ^-^L^n^^iWi  St.    180,    21   Am.    St.    Rep.   798,    2 

^   H   'J  n^-     if 'i?n    01    A        «t  Keener's    Cas.    1817;     Bronson    v. 

Rep'   798     2°Keener?s   Cas     1817  ^'^^^^ei^er,  49  Ohio  St.  438,  2  Keen- 

Kep.    im,   J   Keener  s   Cas^   1817  ,    ^       jg^g    Younglove  v.  Kelly 

A^^Tl^-  ^''}'''^'^^'''J,l^l'°  ^*-  Island  Lime  Co.,  49  Ohio  St.  663; 
438,  2  Keener's  Cas    1815;   Young-    ^..^     ^    Armstrong,    50    Ohio    St. 

nT  \,^f/^  ^^""^  T  ^  'J  222;  Terry  v.  Tubman,  92  U.  S 
Ohio  St.  663;  McDonnell  v.  Ala- 
bama Gold  Life  Ins.  Co.,  85  Ala. 
401;  Kelly  v.  Clark,  21  Mont.  291, 
342,  69  Am.  St.  Rep.  668,  695;  Ter-  2se  Bronson  v.  Schneider,  49  Ohio 
ry  V.  Tubman,  92  U.  S.  156;  Bank  St.  438,  2  Keener's  Cas.  1815; 
of  North  America  v.  Rindge,  57  Younglove  v.  Kelly  Island  Lime 
Fed.     279;     Washington     Savings  Co.,  49  Ohio  St.  663. 


156;    McDonnell   v.  Alabama  Gold 
Life  Ins.  Co.,  85  Ala.  401. 
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turned  unsatisfied,  or,  that  the  property  of  the  corporation,  by 
some  legal  proceeding,  be  put  in  process  of  application  to  the 
payment  of  its  debts,  so  as  to  render  judgment  and  process 
against  it  impossible  or  nugatory ;  as,  where  the  corporation  has 
been  dissolved,  or  thrown  into  bankruptcy,  or  placed  in  the 
hands  of  a  receiver,  or  has  made  an  assignnaent  of  its  property 
for  the  benefit  of  its  creditors."^*'^ 

Under  a  statute  making  stockholders  liable  for  corporate 
debts  to  the  extent  of  the  unpaid  balance  due  on  their  stock,  or 
to  an  additional  amount,  and  allowing  a  creditor  who  has  re- 
covered a  judgment  against  the  corporation,  and  had  an  execu- 
tion thereon  returned  unsatisfied,  to  obtain  an  order  of  court 
authorizing  the  issue  of  an  execution  on  the  judgment  against 
the  stockholders,  the  statute  of  limitations  runs  in  favor  of  the 
stockholders  and  against  a  creditor  from  the  time  an  execution 
against  the  corporation  is  returned  unsatisfied.  ^^^ 

Commencement  oif  suit  as  interruption  of  statute. — ^When 

one  creditor  files  a  bill  on  behalf  of  himself  and  all  other  cred- 
itors who  may  come  in,  the  suit  is  sufficient  to  stop  the  running 
of  the  statute  as  against  all  creditors  who  may  afterwards  come 
in  and  present  their  claims,  and  not  merely  as  against  the  cred- 
itor instituting  the  suit.^^® 

^flxtension  of  time  by  the  legislature. — ^Where  the  liabilitj* 

of  stockholders  for  corporate  debts  is  contractual  in  its  nature, 
and  secondary,  in  the  nature  of  the  liability  of  a  surety,  the 
legislature,  although  it  has  power  to  alter  or  amend  the  statute 
of  limitations  as  to  existing  liabilities,  has  no  power  to  extend 
the  period  during  which  the  liability  of  a  stockholder  shall  con- 
tinue beyond  that  fixed  at  the  time  when  the  debts  were  in- 
curred.^®" 

(c)  Liability  of  stockholders  in  national  banks. — The  state  stat- 

2S7  Bronson  v.  Schneider,  49  Ohio  2S9  Barrick  v.  Gifeord,  47  Ohio  St. 

St   438  2  Keener's  Gas.  1815.  180,  21  Am.  St.  Rep.  798,  2  Keen- 

'  er's    Gas.    1817.     See,    also,    Rich- 

288  Washington  Savings  Bank  v.  mond  v.  Irons,  121  U.  S  27 .  Brlnck- 

Butchers-  &  Drovers'  Bank,  107  Mo.  erhoff  y.  Bostwick,  99  N  Y.  185. 

133  28  Am.  St.  Rep.  405.  ^so  close  v.  Potter,  155  N.  Y.  145. 


§  830a  CREDITORS  OF  CORPORATIONS.  263^ 

Tite  of  limitations  runs  in  favor  of  the  stockholders  in  an  in- 
solvent national  bank  against  an  action  by  the  receiver  to  enforce 
their  statutory  liability.  The  statute  begins  to  run  from  the 
time  the  assessment  made  by  the  comptroller  of  the  currency 
is  payable,  and  will  operate  as  a  bar  both  at  law  and  in  equity .^'^ 

A  state  statute  limiting  the  time  for  presentation  of  claims 
and  suits  against  decedents'  estates  and  personal  representatives 
applies  to  the  collection  of  an  assessment  on  stock  of  an  insolv- 
ent national  bank.^®^ 

(d)  Laches. — Courts  of  equity,  as  we  have  seen,  apply  the 
statutes  of  limitation  in  suits  to  enforce  the  statutory  liability 
of  stockholders,^®^  and  unless  the  creditors  are  barred  thereby, 
the  stockholders  cannot  set  up  the  defense  of  laches  to  escape 
liability.29* 

S  829.    Assessment  or  claim  against  insolvent  stockholder  not 
entitled  to  any  preference. 

The  rights  of  creditors  of  a  corporation  against  the  stockhold- 
ers or  their  property,  under  a  statute  imposing  individual  lia- 
bility for  corporate  debts,  are  not  superior  to  the  rights  of  the 
individual  creditors  of  the  stockholders.  Their  assets  are  not 
in  any  sense  a  trust  fund  to  the  extent  of  their  liability;  and 
therefore  the  assets  of  an  insolvent  stockholder  of  an  insolvent 
corporation,  or  the  assets  of  the  insolvent  estate  of  a  deceased 
stockholder,  are  not,  as  against  his  other  creditors,  subject  to 
any  preferential  claim  for  the  payment  of  his  statutory  liabil- 
ity for  the  debts  of  the  corporation.**^  This  is  true  of  stock- 
holders in  national  banks.^*® 

§  830.    Bight  of  stockholders  to  contribution,  and  recovery  of  pay- 
ments— Subrogation, 
(a)  Contribution. — The  right  of  stockholders  to  contribution, 

291  Thompson  v.  German  Ins.  Co.,  How.  Pr.  (N.  Y.)  365,  1  Robt.  391; 
76  Fed.  892,  77  Fed.  258.  Gilmore's  Ex'rs  v.  Bank  of  Cincin- 

292  Butler  V.  Poole,  44  Fed.  586.  natl,  8  Ohio,  62. 

293  Supra,  this  section,  (a),  note  295  Estate  of  Beard,  7  Wyo.  104, 

0^.0  ji  TkT-  V  1  Aa  c    n    75  Am.  St.  Rep.  882;  Peters  v.  Bain, 

294  Sadler  v.  Nicholson,  49  S.  C.   ^„,  ^   g    q,jq 

7.     Compare,  however.  Merchants'  '     ' 

Bank  of  New  Haven  v.  Bliss,   21       296  id. 


2636  PRIVATE  CORPORATIONS.  |  830a 

as  between  themselves,  when  they  have  been  compelled  to  pay 
in  more  than  their  proportion  of  subscriptions,  has  been  con- 
sidered in  a  former  section.^®^  This  section  relates  to  the  right 
to  contribution  with  respect  to  the  statutory  liability. 

Although  it  seems  that,  when  the  liability  for  corporate  debts 
imposed  upon  stockholders  by  statute  is  penal  in  its  nature,^®* 
a  stockholder  who  has  been  compelled  to  pay  debts  under  the 
statute  cannot  sue  the  other  stockholders  for  contribution,^^^  it 
is  certainly  otherwise  when  the  liability  is  contractual  in  its 
nature.  In  such  a  case,,  even  when  the  statute  makes  the  stock- 
holders severally  liable  to  creditors,  so  that  a  creditor  may  pro- 
ceed against  a  single  stockholder,  equity  requires  that  the  bur- 
den shall  be  borne  by  all  the  stockholders  alike  in  proportion 
to  their  shares,  and,  if  one  of  them  is  compelled  to  pay  more 
than  his  share,  he  is  entitled  to  contribution  from  the  others.^"" 

The  question  of  contribution  can  seldom  arise,  however,  un- 
der a  statute  making  each  stockholder  of  a  corporation  liable 
severally  for  such  proportion  of  each  debt  of  the  corporation 

287  Ante,  §  796.  Michigan:    Bagley  v.  Beecher,  35 

298  Ante,  §  809.  Mich.  108. 

298  See  Sayles  v.  Brown,  40  Fed.  Mississippi :    Perkins  v.  Sanders, 

8.    Compare  post,  §  833  (o).  56  Miss.  733. 

300  United  States:     Allen  v.  Pair-  Missouri:     Guerney     v.     Moore, 

banks,  40  Fed.  188,  45  Fed.  445.  131  Mo.  650. 

California:     Redington  v.  Corn-  Nebraska:    Van  Pelt  v.  Gardner, 

well,  90  Cal.  49;   Richter  v.  Hen-  54  Neb.  701;    Bennison  v.  McCon- 

nlngsan,  110  Cal.  530,  and  Welters  nell,  56  Neb.  46. 

V.  Henningsan,  114  Cal.  433,  where  New     Hampshire:      Hadley     v. 

stockholders   of   a   distilling  com-  Russell,  40  N.  H.  109;  Erlckson  v. 

pany  who  paid  a  tax  for  which  a  Nesmith,  46  N.  H.  371. 

federal  statute  made  stockholders  New  York:    Asplnwall  v.  Sacchi, 

liable  were  held  entitled  to  contri-  57  N.  Y.  331;  Mathez  v.  Neidig,  72 

bution  from  other  stockholders.  N.  Y.  100,  104;  Koons  v.  Martin,  66 

Illinois:     Wincock  v.  Turpin,  96  Hun,  554;  Aspinwall  v.  Torrance,  1 

111.  135;  Buchanan  v.  Meisser,  105  Lans.  381;   Beers  v.  Waterbury,  8 

111.  638.  Bosw.  396;  Clark  v.  Myers,  11  Hun, 

Indiana:    Ewing  v.  Stultz,  9  Ind.  608. 

App.  1.  Ohio:      Umsted   v.   Buskirk,  17 

Iowa:     Stewart  v.  Lay,  45  Iowa,  Ohio  St.  113. 

604.  Pennsylvania:     Brinham  v.  Wel- 

Maryland:     Matthews  v.  Albert,  lersburg  Coal  Co.,  47  Pa.  St.  43; 

24  Md.  527;   Fiery  v.  Emmert,  36  O'Reilly  v.  Bard,  105  Pa.  St.  569. 

Md.  464.  Rhode  Island:     Sayles  v.  Bates, 

Massachusetts:    Gray  v.  Coffin,  9  15  R.  I.  342. 

Cush.    192;    Cary   v.    Holmes,    16  South  Carolina:    Farrow  v.  Bit- 

Gray,  127,  2  Allen,  498.  ings,  13  Rich.  Bq.  25. 
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as  the  amount  of  his  stock  bears  to  the  whole  of  the  capital  stock. 
Under  such  a  statute,  no  creditor  can  recover  from  a  stockhold- 
er more  than  his  proportion  of  the  debt,  and,  when  a  stockholder 
has  paid  his  proportion  of  a  debt,  he  has  no  cause  of  action 
against  other  stockholders  to  recover  back  any  part  of  the  amount 
so  paid.  If  other  stockholders  are  not  made  to  pay  their  pro- 
portion, it  is  the  creditor's  loss,  and  the  stockholder  who  has 
been  compelled  to  pay  cannot  complain.^"^ 

A  stockholder  who,  as  an  officer  of  the  corporation,  has  con- 
tracted a  debt  in  violation  of  a  provision  in  the  charter  or 
articles  of  incorporation  prohibiting  the  contracting  of  debts 
beyond  a  certain  limit,  and  thereby  rendered  the  stockholders 
individually  liable,  is  not,  on  paying  the  debt,  entitled  to  con- 
tribution from  the  other  stockholders,  unless  he  shows  that  they 
authorized  or  consented  to  the  creation  of  the  debt.®"^ 

A  stockholder's  remedy  to  enforce  his  right  to  contribution 
is  by  a  suit  in  equity,  or,  under  some  circumstances,  by  an  ac- 
tion of  assumpsit,^"^  unless  some  special  remedy  is  prescribed 
by  the  statute,  in  which  case  the  special  remedy  must  be  fol- 
lowed.^"* It  has  been  held  that,  when  the  property  of  a  cor- 
poration has  been  assigned  in  trust,  and  creditors  are  pursu- 
ing their  statutory  remedy  against  stockholders  to  compel  them 
to  pay  the  debts  of  the  company,  a  court  of  equity  has  juris- 
diction, at  the  instance  of  such  stockholders,  to  compel  all  stock- 
holders to  pay  the  amount  due  from  them,  in  order  that  the 

3»i  See  Brown  v.  Merrill,  107  Gal.  pin,  96  111.  135;  Aspinwall  v.  Sac- 

446,  48  Am.   St.  Rep.   145;    Sacra-  chi,  57  N.  Y.  331;  and  other  cases 

mento  Bank  v.   Pacific  Bank,   124  cited  in  note  300,  supra. 

Cal.  147,  71  Am.  St.  Rep.  36.    As  to  3«*  Brinham  v.  Wellersburg  Coal 

the  latter  case,  see  ante,  §  806(d).  Co.,  47  Pa.  St.  43;  O'Reilly  v.  Bard, 

Compare  Redington  v.  Cornwell,  90  105  Pa.  St.  569.     And  see  Gray  v. 

Cal.  49.  Coffin,  9  Cush.   (Mass.)   192;  Cary 

„„„TT    ,j        /->          .rn  T oo.  V.  Holmes,  2  Allen  (Mass.)  498. 

3  2Heald  V.  Owen,  79  Iowa,  23  ^^^^  ^^^  ^^^^^^6   provides  for 

Haldeman  v.  Ainslie,  82  Ky.  395  g^jorcing   contribution  by  actions 

McPadden   V.   Leeka,   48   Ohio    St  ^^             ^^^   ^^^^^      .^  exclusive. 

513.    See    also,  Connecticut  River  ^^^   ^   ^^.^    .^         .^     ^^^^^^   ^^ 

Savings  Bank  y.  Fiske,   62  N.  H.  ^laintained  on  the  ground  of  avoid- 

178  (by  statute).  jjjg  g^  multiplicity  of  suits.    Myers 

303  Allen  V.  Fairbanks,   40  Fed.  v.  Sierra  Valley  Stock  &  Agricul- 

188,  45  Fed.  445;  Wincock  v.  Tur-  tural  Ass'n,  122  Cal.  669. 
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assets  of  the  company  may  be  realized,  and  applied  in  payment 
of  debts,  and  the  particular  stockholders  relieved  to  that  extent 
from  the  liability  to  which  they  are  exposed,  and  which  should 
be  borne  by  all  alike.^"' 

The  liability  of  a  stockholder  to  contribute,  where  the  liabil- 
ity imposed  by  the  statute  is  contractual  and  not  penal,  like  the 
liability  to  creditors,  survives  his  death,  and  may  be  enforced 
against  his  personal  representatives.^"*  And  it  may  be  en- 
forced against  nonresident  stockholders  in  the  courts  of  other 
states,  even  though  the  principal  liability  could  not  be  enforced 
except  in  the  state  by  which  the  corporation  was  created.^"^ 

(b)  Voluntary  payments. — ^A  stockholder  who  voluntarily  pays 
a  debt  of  the  corporation  for  which  the  stockholders  are  individ- 
ually liable,  but  which  he  alone  could  not  be  compelled  to  pay, 
has  no  remedy  against  the  other  members  for  contribution.*"* 

And  when  a  stockholder  voluntarily  pays  a  corporate  debt 
for  which  he  is  not  liable,  the  payment  not  being  made  under 
any  mistake  of  fact,  but  under  a  mistake  of  law  only,  he  can- 
not recover  the  same  back,  either  from  the  creditor  or  from  the 
person  from  whom  he  purchased  his  stock,  and  who  could  have 
been  held  liable  to  the  creditor.*"® 

(c)  Subrog^ation. — ^Where  a  statute  makes  each  stockholder  in- 
dividually and  severally  liable  to  creditors  of  the  corporation, 
a  voluntary  payment  by  a  stockholder  of  an  insolvent  corpora- 
tion to  a  creditor  after  his  personal  liability  attaches  does  not 
enable  him  to  take  an  assignment  of  the  creditor's  claim,  and 
put  it  in  as  a  claim  against  the  assets  in  the  hands  of  the  as- 
signee, to  share  pro  rata,  either  to  the  amount  so  paid  or  to 
the  amount  of  the  claim,  with  other  creditors.  A  stockholder, 
under  such  a  statute,  does  not  stand  towards  the  corporation 
in  the  relation  of  surety  or  guarantor,  in  the  sense  that  he  can 
utilize  its  debts  paid  by  him  as  claims  against  it,  the  same  as 

SOB  Fiery  v.  Bmmert,  36  Md.  464.  sos  Andrews  v.  Callender,  13  Pick. 

306  Allen  V.  Fairbanks,   40  Fed.  (Mass.)  484.    See,  also.  Skinner  v. 

188.    See  ante,  §  813.  White,  Hopk.  Ch.  (N.  Y.)  107. 

807  Allen  V.   Fairbanks,  45  Fed.  aoo  Danielson  v.  Yoakum,  116  CaU 

445.    See  ante,  §  825.  882. 


§  832  CREDITORS  OF  CORPORATIONS.  2639 

other  creditors,  but  the  payment  of  the  debt  is  the  payment  by 
him  of  an  original  liability,  and  extinguishes  the  debt  as  com- 
pletely as  if  paid  by  the  corporation  itself.^^" 

VI.     Rights  and  Remedies  of  Ceeditoes  Against  Directors  and  Other 

Ofpicees. 

S  831.  In  general. — ^In  the  absence  of  a  statute,  the  officers  of  a 
corporation  are  under  no  liability  whatever  to  the  creditors  of  the 
corporation,  when  they  have  contracted  in  its  name  and  on  its  be- 
half only,  unless  for  some  reason  they  have  bound  themselves,  as 
explained  in  a  former  chapter.  Nor  can  they  sue  the  officers  at 
law  for  loss  of  corporate  assets  by  reason  of  their  wrongful  acts 
or  negligence  in  the  management.  The  liability  of  the  officers  to 
the  corporation,  however,  may  be  enforced  in  equity,  for  the  benefit 
of  creditors,  by  a  receiver  of  the  corporation,  an  assignee  in  bank- 
ruptcy or  insolvency,  or  an  assignee  for  the  benefit  of  creditor's,  or, 
in  most  jurisdictions,  by  creditors. 

In  many  jurisdictions  there  are  statutes  expressly  imposing  per- 
sonal liability  for  corporate  debts  upon  the  directors  or  other  offi- 
cers of  corporations  under  certain  circumstances. 

§  832.    Liability  of  officers  in  the  absence  of  a  statute. 

The  directors  or  other  officers  of  a  corporation  are  not  liable 
for  debts  contracted  in  the  name  and  on  behalf  of  the  corpora- 
tion, and  which  are  binding  upon  it,  unless  they  are  expressly 
made  liable  by  statute,  or  unless  they  also  contract  on  their  own 
behalf.^^'  They  may  bind  themselves,  of  course,  by  express 
agreement,^  ^^  if  there  is  a  consideration,  and  the  agreement  is 
in  writing,  when  necessary  under  the  statute  of  frauds.*^  ^  And, 
as  was  shown  in  a  former  chapter,  officers  may  become  liable 

sioSchrader   v.    Heinzelman,  51  751;    Maine    Red    Granite    Co.    v. 

111.  App.  31.  York,  89  Me.  54;  ante,  §  744(e). 

311  Frost  Mfg.  Co.  V.  Foster,  76  ais  See  Youghlogheny  Shaft  Co. 
Iowa,   535;    Knower  v.  Haines,  31  v.  Evans,  72  Pa.  St.  331. 

Fed.  513;   Kritzer  v.  Woodson,  19  A  parol  agreement  by  an  officer 

Mo.  327;  Snyder  v.  Wiley,  59  Tex.  of  a  corporation  to  advance  money 

448;  and  cases  cited  ante,  §  744(a).  to  pay  its  debts  is  not  binding  on 

312  See  Jones  v.  Trimble,  3  Rawle  him  individually.  First  Nat.  Bank 
(Pa.)  381;  Georgia  Railroad  &  of  Burlington  v.  Owen,  52  Iowa, 
Banking  Co.  v.  Pendleton,  87  Ga.  107. 
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personally  if  they  contract  in  their  own  name,  without  disclos- 
ing that  they  are  contracting  on  behalf  of  the  corporation  only, 
or  if  they  contract  without  authority,  or  for  a  corporation  which 
has  no  legal  existence,  or  in  excess  of  the  powers  of  the  corpora- 
tion, etc.^^* 

Eemedy  for  misapplication  or  conversion  of  assets,  and  for  losses 
caused  by  mismanagement. — ^It  is  well  settled  in  most  jurisdic- 
tions that,  if  the  directors  or  other  officers  of  a  corporation  are 
guilty  of  a  breach  of  trust  by  wilKuUy  misappropriating  or 
misapplying  its  assets,  or  if  its  assets  are  lost  or  wasted  by  rea- 
son of  their  gross  negligence  or  inattention  in  the  manage- 
ment of  its  business,  and  the  corporation  becomes  insolvent  and 
unable  to  pay  its  debts,  a  court  of  equity  will  hold  them  liable, 
at  the  suit  of  creditors  or  their  representative,  to  the  extent  of 
the  assets  so  misapplied,  wasted,  or  lost,  so  far  as  may  be  neces- 
sary in  order  to  satisfy  the  claims  of  creditors.^^®     This  doc- 


814  Ante,  §  744. 

315  England :  In  re  National 
Funds  Assurance  Co.,  10  Ch.  Div. 
118^  Stringer's  Case,  4  Ch.  App. 
475;  Evans  v.  Coventry,  25  Law  J. 
Ch.  489. 

United  States:  Brlggs  v.  Spauld- 
Ing,  141  U.  S.  132,  2  Cum.  Cas.  186; 
Warner  v.  Penoyer,  33  C.  C.  A.  222, 
91  Fed.  587;  Id.,  82  Fed.  181;  Main 
v.  Mills,  6  Biss.  98,  Fed.  Cas.  No. 
8,974;  Gindrat  v.  Dane,  4  Cliff,  260, 
Fed.  Cas.  No.  5,455;  Union  Nat. 
Bank  v.  Douglass,  1  McCrary,  86, 
Fed.  Cas.  No.  14,375. 

Alabama:  Bank  of  St.  Marys  v. 
St.  John,  25  Ala.  566. 

Colorado:  Nix  v.  Miller,  26 
Colo.  203. 

Connecticut:  New  Haven  Trust 
Co.  V.  Doherty  (Conn.)  50  Atl.  887. 

Georgia:  Schley  v.  Dixon,  24 
Ga.  273. 

Illinois:  Ellis  v.  Ward,  137  111. 
509  2  Keener's  Cas.  1501;  Delano 
V.  Case,  17  111.  App.  531,  121  111. 
247,  2  Am.  St.  Rep.  81,  2  Keener's 
Cas.  1543. 

Kentucky:  Gratz  v.  Redd,  4  B. 
Mon.  178;  Savings  Bank  of  Louis- 
ville's Assignee  v.  Caperton,  87  Ky. 


306,  12  Am.  St.  Rep.  488;  United 
Society  of  Shakers  v.  Underwood,  9 
Bush,  609,  15  Am.  Rep.  731;  Wid- 
rig  V.  Newport  Street  Ry.  Co.,  82 
Ky.  511. 

Maine:  Bank  of  Mutual  Re- 
demption V.  Hill,  56  Me.  385,  96 
Am.  Dec.  470 ;  In  re  Brockway  Mfg. 
Co.,  89  Me.  121,  56  Am.  St.  Rep. 
401. 

Mississippi:  Millsaps  v.  Chap- 
man, 76  Miss.  942,  71  Am.  St.  Rep. 
547. 

Missouri :  Alexander  v.  Relf  e,  74 
Mo.  495;  Union  Nat.  Bank  v.  Hill, 
148  Mo.  380,  71  Am.  St.  Rep.  615; 
Shultz  V.  Christman,  6  Mo.  App. 
338. 

New  Hampshire:  Richards  v. 
New  Hampshire  Ins.  Co.,  43  N.  H. 
263. 

New  Jersey:  Williams  v.  Mo- 
Kay,  40  N.  J.  Bq.  189,  53  Am.  Rep. 
775;  Wilkinson  v.  Bauerle,  41  N. 
J.  Eq.  635;  Bird  v.  Magowan  (N. 
J.  Eq.)  43  Atl.  278. 

New  York:  Hun  v.  Gary,  82  N. 
Y.  65,  37  Am.  Rep.  546;  Brincker- 
hofE  V.  Bostwick,  88  N.  Y.  52;  Ma- 
son V.  Henry,  152  N.  Y.  529;  Dyk- 
man  v.  Keeney,  21  App.  Div.  114, 
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trine  has  frequently  been  applied  in  favor  of  depositors  in  a 
savings  bank  or  other  bank,  and  against  directors  and  other  offi- 
cers who  have  misappropriated  or  misapplied  its  assets,  or  who 
have  caused  the  insolvency  of  the  bank  by  mismanagement  and 
negligence.^^®  And  it  applies  where  the  directors  willfully  or 
negligently  misapply  the  assets  of  the  corporation  by  payment 
of  dividends,  when  there  are  no  surplus  profits  out  of  which 
they  may  lawfully  be  paid,^^''  and  in  many  other  cases. 

Some  of  the  courts  have  held  that  mere  creditors  of  an  in- 
solvent bank  or  other  corporation  cannot  sue,  even  in  equity, 
to  hold  the  directors  or  other  officers  liable  for  losses  due  to 
mere  negligence,  although  a  cause  of  action  therefor  may  ex- 
ist in  favor  of  the  corporation,  on  the  ground  that  there  is  no 
trust  relation  between  the  officers  and  creditors.*^*  The  weight 
of  authority,  however,  is  to  the  contrary.*^®  Some  of  the  courts 
hold  that  they  may  sue  on  the  ground  that  there  is  a  trust  re- 


154  N.  Y.  483;  Gillet  v.  Phillips,  13 

N.  Y.  114;   Cunningliam  v.  Pell,  5 

Paige,  607. 

Pennsylvania:     Penn     Bank     v. 

Hopkins,  111  Pa.   St.  332,  56  Am. 

Rep.  266;   Gunkle's  Appeal,  48  Pa. 

St.  13;  Spering's  Appeal,  71  Pa.  St. 

11,  10  Am.  Rep.  684,  1  Cum.  Cas. 

799;    Swentzel  v.  Penn  Bank,   147 

Pa.  St.  140,  30  Am.  St.  Rep.  718,  2 

Keener's    Cas.    1545;    Freeman   v. 

Stlne,  15  Phila.  37. 
Tennessee:      Moses     v.      Ocoee 

Bank,  1  Lea,  398;  Shea  v.  Mabry,  1 

Lea,    319,    2    Keener's   Cas.    1548; 
Wallace  v.  Lincoln  Savings  Bank, 

89  Tenn.  630,  24  Am.  St.  Rep.  625; 

Shea  v.  Knoxville  &  Kentucky  R. 
Co.,  6  Baxt.  277. 

Texas:  National  Bank  of  Jef- 
ferson V.  Texas  Investment  Co.,  74 
Tex.  421. 

Virginia:  Marshall  v.  Farmers' 
&  Mechanics'  Savings  Bank  of 
Alexandria,  85  Va.  676,  17  Am.  St. 
Rep.  84. 

West  Virginia:  Hope  v.  Valley 
City  Salt  Co.,  25  W.  Va.  789. 

Wisconsin:  Adler  v.  Wllwaukee 
Patent  Brick  Mfg.  Co.,  13  Wis.  62; 
Gores  v.  Day,  99  Wis.  276;  North 


Hudson  Mutual  Building  &  Loan 
Ass'n  V.  Childs,  82  Wis.  460,  33 
Am.  St.  Rep.  57. 

310  Marshall  v.  Farmers'  &  Me- 
chanics' Savings  Bank  of  Alexan- 
dria, 85  Va.  676,  17  Am.  St.  Rep. 
84,  and  many  other  cases  cited  in 
note  315,  supra. 

317  In  re  National  Funds  Assur- 
ance Co.,  10  Ch.  Div.  118;  Scott  v. 
Eagle  Fire  Co.,  7  Paige  (N.  Y.) 
198;  GafCney  v.  Colvill,  6  Hill  (N. 
Y.)  567;  Gratz  v.  Redd,  4  B.  Mon. 
(Ky.)  178;  Lexington  &  Ohio  R. 
Co.  V.  Bridges,  7  B.  Mon.  (Ky.)  556, 
46  Am.  Dec.  528;  Gunkle's  Appeal, 
48  Pa.  St.  13.  See,  also,  ante,  §§ 
519,  528;    post,  §  833(b)(5). 

Compare  In  re  National  Bank  of  • 
Wales,  [1899]  2  Ch.  629;  Excelsior 
Petroleum  Co.  v.  Lacey,  63  N.  Y. 
422;  post,  §  833(b)(5),  and  cases 
there  cited. 

318  Union  Nat.  Bank  v.  Hill,  148 
Mo.  380,  71  Am.  St.  Rep.  615; 
Deaderick  v.  Bank  of  Commerce, 
100  Tenn.  457.  See,  also,  Landis  v. 
Sea  Isle  City  Hotel  Co.,  53  N.  J. 
Eq.  654;  Frost  Mfg.  Co.  v.  Foster, 
76  Iowa,  535. 

319  Bank  of  St.  Marys  v.  St.  John, 
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lation  between  the  officers  and  creditors,  or  a  qvasi  trust  rela- 
tion; but  there  certainly  is  no  "trust  relation,"  in  the  proper 
sense  of  the  term.**"  The  proper  view  is  that  the  officers  be- 
come liable  to  the  corporation  for  the  loss  sustained  by  it,  and 
that  this  liability  upon  the  part  of  the  officers  is  a  part  of  its 
assets,  which  may  be  enforced  in  equity,  as  other  equitable  as- 
sets may  be  collected,  for  the  purpose  of  satisfying  the  claims 
of  creditors.  A  release  of  the  officers  from  liability  by  the 
corporation  would  be  a  fraud  as  against  creditors,  as  in  the 
case  of  any  other  fraudulent  conveyance  or  transfer  of  its  prop- 
erty. Some  courts  hold  that  a  depositor  in  a  bank  may  main- 
tain an  action  in  tort  against  the  directors  for  loss  of  his  de- 
posit by  reason  of  their  fraud  or  negligence.**^ 

The  directors  or  other  officers  of  a  corporation  are  not  lia- 
ble to  creditors  merely  because  assets  of  the  corporation  have 
been  misapplied  or  lost,  without  more.  The  misapplication'  or 
loss  must  have  been  due  to  their  fraudulent  or  willful  act,  or 
to  culpable  negligence  or  inattention  in  the  performance  of  their 
duties,  as  explained  in  a  former  chapter.***  Thus,  they  are 
not  liable  for  misapplication  or  loss  of  assets  due  to  mere  mis- 
take or  error  of  judgment  on  their  part,  either  in  law  or  fact, 
nor  for  losses  by  reason  of  the  fraudulent  or  wrongful  acts  or 
neglect  of  subordinate  officers  or  agents,  where  they  have  exer- 
cised ordinary  care  in  selecting  and  supervising  them.*** 

25  Ala.  566;  In  re  Brockway  Mfg.       sao  See  ante,  §  768. 

Co.,  89  Me.  121,  56  Am.  St.  Rep.  321  Tate  v.  Bates,  118  N.  C.  287, 

401;    Penn   Bank   v.   Hopkins,  111  54  Am.  St.  Rep.  719;   Solomon  v. 

Pa.    St.    328,    56   Am.    Rep.    266;  Bates,  118  N.  C.  311,  54  Am.  St. 

Marshall  v.  Farmers'  &  Mechanics'  Rep.  725;  Caldwell  v.  Bates,  118  N. 

Savings    Bank   of   Alexandria,    85  C.  323. 

Va.  676,  17  Am.  St.  Rep.  84;  Fos-  Their  liability  in  tort  for  false 

ter  V.  Bank  of  Abingdon,  88  Fed.  representations  inducing  persons  to 

604;  Delano  v.  Case,  121  111.  247,  2  make  deposits  has  been  elsewhere 

Am.   St.  Rep.  81,  2  Keener's  Cas.  considered.     See  ante,  §  745. 

1543;  Savings  Bank  of  Louisville's  322  Ante,  §§  749-752. 

Assignee  v.  Caperton,  87  Ky.  306;  aas  Briggs  v.  Spaulding,  141  tJ.  S. 

Cassidy  v.  Uhlmann,  27  App.  Div.  132,  2  Cum.  Cas.  186;  Warner  v. 

(N.  Y.)   80;  Bird  v.  Magowan  (N.  Penoyer,  33  C.  C.  A.  222,  91  Fed. 

J.  Bq.)   43  Atl.  278;  Nix  v.  Miller,  587;  Mowbray  v.  Antrim,  123  Ind. 

26  Colo.  203;  Gores  v.  Day,  99  Wis.  24;  Hun  v.  Cary,  82  N.  Y.  65,  37 
276;  and  other  cases  cited  in  note  Am.  Rep.  546;  Van  Dyck  v.  Mc- 
315,  supra.  Quade,  86  N.  Y.  38;  Sperlng's  Ap- 
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Creditors  cannot  maintain  actions  at  law  against  the  direct- 
•  ors  or  other  officers  of  a  corporation  to  recover  damages  for 
.conversion  of  its  assets  or  loss  by  reason  of  misapplication 
thereof  or  of  negligence,  for  the  injury  is  to  the  corporation.^^* 
The  proper  mode  of  enforcing  the  liability  is  by  a  suit  in  equity 
on  behalf  of  all  the  creditors,  and  in  which  the  corporation  it- 
self is  a  party.^^®  All  the  directors  or  other  officers  need  not 
be  joined  as  defendants  ;*^®  but  the  corporation  is  a  necessary 
party.*^'' 

The  liability  of  directors  or  other  officers  of  a  corporation 
for  conversion  or  misapplication  of  assets  of  the  corporation, 
or  for  loss  thereof  by  reason  of  negligence  or  mismanagement, 
may  be  enforced  by  a  receiver  of  the  corporation  for  the  benefit 
of  creditors,  by  a  suit  in  equity  or  an  action  at  law,  according 
to  the  circumstances,  or  by  an  assignee  or  receiver  in  bank' 
ruptcy  or  insolvency  proceedings,  or  by  an  official  liquidator 
in  England,^**  or  by  an  assignee  for  the  benefit  of  creditors.^^® 


peal,  71  Pa.  St.  11,  10  Am.  Rep. 
684,  1  Cum.  Cas.  799;  Swentzel  v. 
Penn  Bank,  147  Pa.  St.  140,  30  Am. 
St.  Rep.  718,  2  Keener's  Cas.  1545; 
Wallace  v.  Lincoln  Savings  Bank, 
89  Tenn.  630,  24  Am.  St.  Rep.  625; 
Savings  Bank  of  Louisville's  As- 
signee V.  Caperton,  87  Ky.  306,  12 
Am.  St.  Rep.  488;  Warren  v.  Robi- 
son,  19  Utah,  289,  75  Am.  St.  Rep. 
734;  Marshall  v.  Farmers'  &  Me- 
chanics' Savings  Bank  of  Alexan- 
dria, 85  Va.  676,  17  Am.  St.  Rep. 
840.  And  see  many  other  cases 
cited  ante,  §§  750,  751. 

324FUSZ  V.  Spaunhorst,  67  Mo. 
264;  Smith  v.  Poor,  40  Me.  415,  63 
Am.  Dec.  672;  Branch  v.  Roberts, 
50  Barb.  (N.  Y.)  435;  Winter  v. 
Baker,  50  Barb.  (N.  Y.)  432;  Zinn 
V.  Mendel,  9  W.  Va.  580.  See,  also, 
Frost  Mfg.  Co.  V.  Foster,  76  Iowa, 
535;  Myer  v.  Dupont,  79  Ky.  416. 

325  Schley  v.  Dixon,  24  Ga.  273; 
Cunningham  v.  Pell,  5  Paige  (N. 
Y.)  607;  Landis  v.  Sea  Isle  City 
Hotel  Co.,  53  N.  J.  Eq.  654;  and 
many  other  cases  cited  in  note  315, 
supra. 


326  Cunningham  v.  Pell,  5  Paige 
(N.  Y.)   607. 

327  Cunningham  v.  Pell,  5  Paige 
(N.  Y.)   607. 

328  In  re  National  Funds  Assur- 
ance Co.,  10  Ch.  Div.  118;  Evans  v. 
Coventry,  25  Law  J.  Ch.  489; 
Briggs  V.  Spaulding,  141  U.  S.  132, 
2  Cum.  Cas.  186;  Gibbons  v.  An- 
derson, 80  Fed.  345;  Main  v.  Mills, 
6  Biss.  98,  Fed.  Cas.  No.  8,974; 
Gindrat  v.  Dane,  4  Cliff.  260,  Fed. 
Cas.  No.  5,455;  Hun  v.  Cary,  82  N. 
Y.  65,  37  Am.  Rep.  546;  Mason  v. 
Henry,  152  N.  Y.  529;  Dykman  v. 
Keeney,  21  App.  Div.  114,  154  N. 
Y.  483;  Gillet  v.  Phillips,  13  N.  Y. 
114;  Williams  v.  McKay,  40  N.  J. 
Eq.  189,  53  Am.  Rep.  775;  Ellis  v. 
Ward,  137  111.  509,  2  Keener's  Cas. 
1501;  In  re  Brockway  Mfg.  Co.,  89 
Me.  121,  56  Am.  St.  Rep.  401;  Alex- 
ander y.  Relfe,  74  Mo.  495 ;  Thomp- 
son V.  Greeley,  107  Mo.  577;  New 
Haven  Trust  Co.  v.  Doherty 
(Conn.)  50  Atl.  887;  Gunkle's  Ap- 
peal, 48  Pa.  St.  13. 

329  Union  Nat.  Bank  v.  Hill,  148 
Mo.    380,    71    Am.    St.    Rep.    615; 
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On  a  bill  by  creditors  to  hold  the  directors  of  a  corporation 
liable  for  loss  of  assets  due  to  their  mismanagement,  the  di- 
rectors cannot  attack  the  existence  of  the  corporation  because 
of  irregularities  in  its  organization.**" 

§  833.    Liability  of  officers  imder  statutory  provisions. 

(a)  In  general. — In  many  jurisdictions,  for  the  better  protec- 
tion of  the  creditors  of  corporations,  or  of  depositors  in  banks, 
the  legislatures  have  enacted  statutes  making  the  directors, 
trustees,  or  other  officers  personally  liable  for  corporate  debts 
if  they  shall  neglect  to  perform  certain  duties  imposed  upon 
them,  or  if  they  shall  do  certain  acts  which  are  prohibited. 
These  statutes,  of  course,  vary  in  the  different  states.  As  we 
shall  hereafter  see,  most  of  the  statutes,  while  they  are  not 
penal  statutes,  in  the  strict  sense,  are,  in  a  sense,  penal  in  their 
nature,  and  are  therefore  strictly  construed.**^ 

Directors  of  a  corporation  organized  under  a  general  law 
are  chargeable,  of  course,  with  notice  of  provisions  of  the  law 
regulating  their  duties  and  imposing  individual  liability  upon 
them  for  failure  to  perform  the  same.**^ 

In  some  cases  the  directors  and  other  officers  of  a  corpora- 
tion have  been  made  liable  by  statute  for  corporate  debts,  on 
default  by  the  corporation,  not  in  case  of  any  neglect  of  duty 
or  misconduct  on  their  part,  but  for  the  purpose  of  affording 
additional  security  to  creditors,  and  in  the  same  way  as  stock- 
holders are  made  liable.***  Such  statutes,  however,  are  very 
rare.  The  liability  is  generally  imposed  in  case  of  certain  neg- 
lect or  misconduct  on  their  part. 

(b)  Particular  statutes — (1)  Violation  of  the  incorporation  act. 
— In  some  states  there  are  provisions  making  the  directors  or 
other  officers  liable  for  corporate  debts  if  they  shall  intention- 

Swentzel  v.  Penn  Bank,  147  Pa.  St.       ssi  See  infra,  this  section,    (c). 
140,  30  Am.  St.  Rep.  718,  2  Keen-    (d). 

er's  Cas.  1545.  '32  van  Etten  v.  Eaton,  19  Mich. 

187. 
330  See    Merchants'    &    Planters'       sss  See  Bx  parte  Van  Riper,  20 
Line  v.  Waganer,  71  Ala.  581.  Wend.  (N.  Y.)  617. 
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ally,  neglect  or  refuse  to  comply  with  tlie  provisions  of  the  act 
under  which  the  corporation  is  formed,  and  to  perform  the  du- 
ties therein  required  of  them,  or  if  they  shall  order  or  assent 
to  the  violation  of  the  act  by  the  corporation,  and  it  shall  be- 
come insolvent,  etc.^^* 

To  constitute  assent  of  a  director  of  a  corporation  to  an  un- 
authorized act,  so  as  to  render  him  liable  therefor,  there  must 
be  something  more  than  mere  negligence  on  his  part.  There 
must  be  "something  amounting  to  willful,  or  at  least  inten- 
tional, violation  of  legal  duty,  either  ordering  the  act  done, 
participating  in  doing  it,  or  assenting  to  its  being  done,  with 
knowledge  that  it  was  being,  or  about  to  be,  done."  The  as- 
sent, however,  need  not  be  expressly  given.  If  a  director  knows 
that  the  charter  is  being  violated,  or  about  to  be  violated,  and 
makes  no  objection,  when  it  is  his  duty  to  object,  and  he  has 
the  opportunity,  this  is  equivalent  to  assent.^^* 

(2)  Irregularities  and  noncompliance  with  statute  in  for- 
mation of  the  corporation. — And  there  are  statutes  in  some  juris- 
dictions making  the  directors,  trustees,  or  other  officers  liable 
for  corporate  debts  if  they  shall  fail  to  publish  or  file  the  ar- 
ticles of  association  or  incorporation,  or  take  other  steps  re- 
quired by  law  in  the  formation  of  the  corporation.^*^ 

Under  a  statute  providing  that,  if  the  directors  of  a  proposed 
corporation  fail  to  comply  with  the  provisions  of  the  iucorpo- 
ration  act,  they  shall  be  personally  liable  for  all  debts  created 
by  them,  a  person  who  deals  with  an  association  as  a  corpora- 

33*  See  Patterson  v.  Stewart,  41    directors   of   a  corporation   for   a 
Minn.    84,    16    Am.    St.    Rep.    671;    violation  of  its  charter  causing  its 
First  Nat.  Bank  of  Merrill  v.  Har-   insolvency.     Patterson  v.   Stewart, 
per,  61  Minn.  375;   Loverin  v.  Mc-   41  Minn.  84,  16  Am.  St.  Rep.  671. 
Laughlin    161    HI     417;    Clow   v.       33,  p^tterson  v.  Stewart,  41  Minn. 
Brown,   150   Ind.   185;    Gunther  v.    n.    ^„  .„    ot   t}„„   Rr,-,     ' 
Basket  Coal  Co.,  21  Ky.  Law  Rep.   ^^'  ^^  ^™-  ^*-  ^^P"  ^^l" 
655.  336  Armstrong     v.     Cowles,     44 

An  ultra  vires  act  of  the  direct-  Conn.  44;  Cady  v.  Sanford,  53  Vt. 
ors  of  a  corporation  in  executing  632;  Corey  v.  Morrill,  61  Vt.  598; 
accommodation  paper  in  its  name,  Loverin  v.  McLaughlin,  46  111. 
or  in  loaning  its  funds,  is  an  act  App.  373,  161  111.  417;  Edwards  v. 
by  the  corporation,  within  the  Armour .  Packing  Co.,  90  111.  App. 
meaning  of  a  statute  giving  a  cred-  333,  190  111.  467;  Greene  v.  Masten, 
itor  a  right  of  action  against  the  66  111.  App.  345;  Hoyt  v.  Hasse,  80 
Vol.3.— P.   or. 59. 
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tion  is  not  thereby  estopped  to  enforce  the  personal  liability 
of  the  directors.*^'^ 

(3)  Failure  to  file  or  publish  reports  or  statements. — In  a  num- 
ber of  states  there  are  statutory  provisions  making  the  directors, 
trustees,  or  other  officers  of  a  corporation  personally  liable  for 
its  debts,  or  for  any  damages  sustained,  or  for  some  specific 
penalty,  if  they  shall  fail  to  make  and  file  or  publish  a  report 
or  statement  of  the  condition  of  the  corporation,  the  amount  of 
capital  stock  paid  in,  or  a  certificate  of  other  facts,  as  required 
by  statute.*'*  Such  a  statute  is  penal  in  its  nature,  and  is  to 
be  strictly  construed.**® 


III.  App.  187;  Clark  v.  Kent,  80  111. 
App.  128,  affirmed  in  Kent  v.  Clark, 
181  111.  237;  Hequembourg  v.  Ed- 
Trards,  155  Mo.  514. 

337  Loverin  v.  McLaughlin,  161 
111.  417. 

338  United  States:  Providence 
Steam-Engine  Co.  v.  Hubbard,  101 
U.  S.  188  (Connecticut  statute) ; 
Chase  v.  Curtis,  113  U.  S.  452  (New 
York  statute). 

California:  Loveland  v.  Garner, 
71  Cal.  541. 

Colorado:  Gregory  v.  German 
Bank  of  Denver,  3  Colo.  332,  25 
Am.  Rep.  760;  Matthews  v.  Patter- 
son, 16  Colo.  215;  Colorado  Fuel 
&  Iron  Co.  V.  Lenhart,  6  Colo.  App. 
511;  Fairbanks,  Morse  &  Co.  v. 
Macleod,  8  Colo.  App.  190;  Brad- 
ford V.  Gulley,  10  Colo.  App.  146; 
Clough  V.  Rocky  Mountain  Oil  Co., 
25  Colo.  520. 

District  of  Columbia:  Jackson 
V.  Clifford,  5  App.  D.  C.  312. 

Illinois:  Kipp  v.  Lichtenstein, 
79  111.  358. 

Indiana:  GofC  v.  Thels,  33  Ind. 
307 ;  Clow  V.  Brown,  150  Ind.  185. 

Kansas:  State  v.  Fenn,  60  Kan. 
306. 

Massachusetts:  Bond  v.  Clark, 
€  Allen,  361;  Halsey  v.  McLean,  12 
Allen,  439,  90  Am.  Dec.  157; 
Thayer  v.  New  England  Litho- 
graphic Steam  Printing  Co.,  108 
Mass.  523. 

Michigan:  Van  Btten  v.  Eaton, 
19  Mich.  187;  Breltung  v.-Lindaur, 


37  Mich.  217;  Gennert  v.  Ives,  102 
Mich.  547;  Bank  of  Saginaw  v. 
Pierson,  112  Mich.  410;  M.  I.  Wil- 
cox Cordage  &  Supply  Co.  v.  Mosh- 
er,  114  Mich.  64. 

Montana:  Gans  v.  Switzer,  9 
Mont.  408. 

New  York:  Garrison  v.  Howe, 
17  N.  Y.  458;  Boughton  v.  Otis,  21 
N.  Y.  261;  Bolen  v.  Crosby,  49  N. 
Y.  183;  Sanborn  v.  Lefferts,  58  N. 
Y.  179;  Whitney  Arms  Co.  v.  Bar- 
low, 63  N.  Y.  62,  68  N.  Y.  34;  Bon- 
nell  v.Griswold,  68  N.Y.294,80.N.Y. 
128;  Cameron  v.  Seaman,  69  N.  Y. 
396,  25  Am.  Rep.  212;  Huguenot  Nat. 
Bank  of  New  Paltz  v.  Studwell,  74 
N.  Y.  621;  Losee  v.  Bullard,  79  N. 
Y.  404;  Bruce  v.  Piatt,  80  N.  Y. 
379,  2  Keener's  Cas.  1763;  Knox  v. 
Baldwin,  80  N.  Y.  610;  Pier  v.  Han- 
more,  86  N.  Y.  95;  Kirkland  v. 
Kille,  99  N.  Y.  395;  Whitaker  v. 
Masterton,  106  N.  Y.  277;  Cincin- 
nati Cooperage  Co.  v.  O'Keeffe,  120 
N.  Y.  603,  44  Hun,  64;  Hardman  v. 
Sage,  124  N.  Y.  25,  47  Hun,  230; 
Wallace  &  Sons  v.  Walsh,  125  N. 
Y.  26;  First  Nat.  Bank  of  Jersey 
City  V.  Lamon,  130  N.  Y.  366,  re- 
versing 55  Hun,  414 ;  Gold  v.  Clyne, 
134  N.  Y.  262,  58  Hun,  419;  Whit- 
ney v.  Cammann,  137  N.  Y.  342; 
Morgan  v.  Hedstrom,  164  N.  Y. 
224;  Manhattan  Co.  v.  Kaldenberg, 
165  N.  Y.  1;  Wood  &  Selick  v.  Van- 
derveer,  55  App.  Div.  549;  Butler 
V.  Smalley,  17  Jones  &  S.  492,  3 
How.  Pr.  (N.  S.)  256,  101  N.  Y.  71; 
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As  a  rule,  the  report  or  statement  must  be  filed  or  published 
at  or  within  the  time  prescribed  by  the  statute,****  although  in 
some  cases  the  courts  have  refused  to  hold  the  directors  liable 
for  delay,  where  no  injury  resulted,  or  the  delay  was  una- 
voidable.^*^ And  it  must  be  filed  in  the  proper  office.**^  It 
is  also  necessary,  in  order  that  there  may  be  exemption  from 
liability,  that  the  report  or  statement  which  is  filed  or  pub- 
lished shall  comply  with  the  requirements  of  the  statute  as  to 
form  and  as  to  the  matters  or  facts  stated  therein,**'  as  to  the 


Toney  v.  Culver,  22  Jones  &  S.  404; 
Craw  V.  Easterly,  4  Lans.  513; 
Duckworth  v.  Roach,  8  Daly,  159; 
Chandler  v.  Hoag,  2  Hun,  613; 
First  Nat.  Bank  of  South  Norwalk 
V.  Fenton,  23  Hun,  309;  Bank  of 
Metropolis  v.  Faber,  1  App.  Dlv. 
341. 

Pennsylvania:  Cithers  v.  Clarke, 
158  Pa.  St.  616. 

South  Carolina:  Cooke  v.  Pearce, 
23  S.  C.  239;  Sullivan  v.  Sullivan 
Mfg.  Co.,  20  S.  C.  79,  24  S.  C.  341. 

A  statute  requiring  corporations 
to  file  an  annual  report  showing 
the  amount  of  capital  stock,  the 
amount  paid  in,  and  the  amount  of 
debts  applies  to  an  existing  corpo- 
ration, although  it  has  not  trans- 
acted any  business,  and  has  no 
debts.  Bradford  v.  Gulley,  10  Colo. 
App.  146. 

839  See  infra,  this  section,  (c). 

3*0  Cincinnati  Cooperage  Co.  v. 
O'Keeffe,  44  Hun,  64,  120  N.  Y.  603; 
Butler  V.  Smalley,  3  How.  Pr.  (N. 
S.;  N.  Y.)  256;  Duckworth  v. 
Roach,  8  Daly  (N.  Y.)   159. 

Under  a  statute  making  direct- 
ors liable  In  case  of  failure  to  file 
or  publish  a  report  "within  20  days 
from  the  1st  of  January  in  each 
year,"  a  report  filed  or  published 
In  the  preceding  year,  within  20 
days  of  the  1st  of  January,  is  in- 
sufficient, though  filed  or  published 
in  good  faith.  Cincinnati  Cooper- 
age Co.  v.  O'Keeffe,  44  Hun,  64,  120 
N.  Y.  603. 

3*1  Butler  v.  Smalley,  3  How.  Pr. 


(N.  S.;  N.  Y.)  256;  McComb  v.  Bel- 
knap, 30  Abb.  N.  C.  (N.  Y.)  119. 

It  has  been  held  that,  under  a 
statute  (Laws  N.  Y.  1848,  c.  40,  § 
12)  requiring  the  annual  report  of 
the  trustees  of  a  corporation  to  be 
published  and  filed  within  twenty 
days  after  January  the  1st,  it  is  not 
necessary  that  the  report  be  filed 
and  published  within  the  twenty 
days,  where  it  is  prepared,  signed, 
and  verified  within  the  twenty 
days,  and  is  filed  and  published 
as  soon  thereafter  as  practicable. 
Cameron  v.  Seaman,  69  N.  Y.  396, 
25  Am.  Rep.  212. 

342  Uptegrove  v.  Schwarzwaelder, 
46  App.  Dlv.  (N.  Y.)  20. 

343  See,  as  to  sufliciency  of  report 
in  this  respect.  Pier  v.  George,  17 
Hun  (N.  Y.)  207,  14  Hun,  568; 
Whitney  Arms  Co.  v.  Barlow,  63 
N.  Y.  62,  68  N.  Y.  34;  Glen's  Palls 
Paper  Co.  v.  White,  18  Hun  (N.  Y.) 
214;  Bonnell  v.  Griswold,  80  N.  Y. 
128;  Wickens  v.  Foster,  22  Wkly. 
Dig.  (N.  Y.)  426;  Whitaker  v.  Mas- 
terton,  106  N.  Y.  277;  American 
Grocery  Co.  v.  Pratt,  36  App.  Dlv. 
(N.  Y.)  152;  Lilienthal  v.  Yueng- 
ling,  33  Misc.  Rep.  619,  68  N.  Y. 
Supp.  897,  aflirmed  Lilienthal  v. 
Betz,  70  N.  Y.  Supp.  920;  Western 
Nat.  Bank  v.  Paber,  29  Misc.  Rep. 
(N.  Y.)  467. 

An  annual  statement  of  the  con- 
dition of  a  corporation,  which 
states  that  the  accounts  are  not 
kept  in  such  a  way  as  to  give  a  de- 
tailed statement  of  the  receipts 
and  disbursements,  is  insufllclent. 
State  V.  Fenn,  60  Kan.  306. 
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particular  officers  and  the  number  of  them  signing  the  same,^** 
as  to  signing  and  verification,**'  and  as  to  filing  or  publishing, 
or  both  filing  and  publishing,  when  both  are  required  by  the 
statute.**®  Under  a  statute  making  directors  liable  for  failure 
to  file  or  publish  a  report,  the  directors,  if  they  file  a  report 
complying  with  th6  requirements  of  the  statute,  are  not  liable 
because  it  is  false.**'^  In  some  states,  however,  they  are  made 
liable  for  filing  or  publishing  a  false  report.*** 

The  directors  or  trustees  are  not  excused  from  liability  for 
failure  to  file  or  publish  a  report,  as  required  by  statute,  by  the 
mere  fact  that  the  corporation  was  insolvent  and  had  trans- 
ferred all  of  its  property  to  one  of  its  creditors  at  the  time  the 
report  should  have  been  filed,**'  or  because  it  had  ceased  to  do 
business,  and  was  then  winding  up  its  affairs.*'"  But  it  is 
otherwise  if  it  had,  for  every  practical  purpose,  been  dissolved 
by  the  loss  of  all  its  property  and  total  abandonment  of  its  bus- 
iness, or  if  it  had  gone  into  the  hands  of  a  receiver  or  assignee 
in  bankruptcy  or  insolvency  for  the  purpose  of  being  wound 
up.*'^ 

3*4  See  Westerfleld  v.  Radde,  67  346  Miller  v.  White,  59  Barb.  (N. 

How.  Pr.  (N.  Y.)  204,  12  Daly  (N.  Y.)  434,  10  Abb.  Pr.  (N.  S.)   385; 

Y.)  450;  Glen's  Palls  Paper  Co.  v.  Gildersleeve  v.  Dixon,  6  Daly   (N. 

White,  18  Hun  (N.  Y.)   214;  Wal-  Y.)    76;    Cameron    v.    Seaman,    7 

lace  &  Sons  v.  Walsh,  52  Hun,  328,  Hun  (N.  Y.)  601,  69  N.  Y.  396,  25 

125  N.  Y.  26  (where  there  had  been  Am.   Rep.   212;    Whitney  v.  Cam- 

a  reduction  in  the  number  of  trus-  mann,  28  Jones  &  S.  391,  137  N. 

tees) ;   Leonard  v.  Faber,  52  App.  Y.  342. 

Div.    (N.    Y.)    495;    International  sit  Bonnell  v.  Grlswold,  68  N.  Y. 

Bank  of  St.  Louis  v.  Faber,  79  Fed.  294,  80  N.  Y.  128;  Whitney  Arms 

919;   Id.,  30  C.  C.  A.  178,  86  Fed.  Co.  v.  Barlow,  68  N.  Y.  34;  Pier  v. 

443.  Hanmore,  86  N.  Y.  95;  Matthews  v. 

siBHardman  v.   Sage,  124  N.  Y.  Patterson,  16  Colo.  215. 

25,  47  Hun,  230;  Bolen  v.  Crosby,  34s  See  infra,  this  section,  (4). 

49  N.  Y.  183;   Brown  v.  Smith,  13  349  Gans  v.  Switzer,  9  Mont.  408. 

Hun    (N.    Y.)    408;    Glen's    Falls  sbo  Sanborn  v.  LefCerts,  58  N.  Y. 

Paper  Co.  v.  White,  18  Hun  (N.  Y.)  179.    And  see  Kirkland  v.  Kille,  16 

214;  Noble  v.  Euler,  20  App.  Div.  Wkly.  Dig.   (N.  Y.)   227,  99  N.  Y. 

(N.  Y.)   548;  Leonard  v.  Faber,  52  395;    First   Nat.    Bank   of   Jersey 

App.  Div.    (N.  Y.)   495;    Shultz  v.  City  v.  Lamon,  130  N.  Y.  366,  re- 

Chatfleld,   17  Misc.   Rep.    (N.  Y.)  versing    55    Hun    (N.    Y.)     414; 

264;  Manhattan  Co.  v.  Kaldenberg,  Brown  v.  Clark,   81  Hun   (N.  Y.) 

165  N.  Y.  1,  27  App.  Div.  31;    In-  267;  Wltherow  v.  Slayback,  158  N. 

ternational  Bank  of  St.  Louis  v.  Y.  649,  reversing  11  Misc.  Rep.  (N. 

Faber,  79  Fed.  919;  Id.,  30  C.  C.  A.  Y.)  526. 

178,  86  Fed.  443.  3bi  Bruce  v.  Piatt,  80  N.  Y.  879, 
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The  intention  in  failing  to  file  a  report  as  required  by  the 
statute  is  immaterial,  unless  it  it  made  otherwise  by  the  express 
provisions  of  the  statute.^®^  Directors  cannot  relieve  themselves 
from  liability  for  failure  to  file  and  publish  a  report,  by  mak- 
ing a  report,  and  intrusting  it  to<the  secretary  or  some  other 
person  to  be  filed  and  published.  His  neglect  in  this  respect 
-will  render  them  liable,  unless  the  statute  expressly  requires 
that  the  neglect  shall  be  intentional  or  willful.^^'  A  director 
is  liable  on  the  corporation's  failure  to  file  the  required  report, 
although  the  failure  was  due  to  the  neglect  of  the  other  direct- 
ors,^^* unless  the  statute  requires  an  intentional  or  willful  neg- 
lect.*^® When  the  statute,  however,  imposes  liability  if  the  di- 
rectors "intentionally"  or  "willfully"  neglect  to  file  or  publish 
a  report,  no  liability  arises  from  neglect  due  to  mere  inadvert- 
ence or  forgetfulness.^^®  But  in  the  absence  of  evidence  to 
the  contrary,  the  presumption  is  that  the  neglect  was  willful  or 
intentional.^^'' 

Directors  cannot  escape  liability  for  corporate  debts  because 
of  failure  to  file  a  report  required  by  statute  by  setting  up  mere 
irregularities  in  the  formation  of  the  corporation.*^* 

(4)  Making  false  report  or  certificate. — ^As  we  have  seen, 

under  a  statute  making  the  directors  or  other  officers  liable  for 
corporate  debts  for  failure  to  file  or  publish  a  report  of  the 
condition  of  the  company,  or  other  statement  or  certificate,  the 
fact  that  a  report  or  certificate  is  false  does  not  render  them 

2    Keener's  Cas.   1763;    Huguenot  sss  Whitney  v.  Cammann,  137  N. 

Nat.  Bank  of  New  Paltz   v.  Stud-  Y.  342. 

•well,  74  N.  Y.  621;  Losee  v.  Bui-  354  Van  Etten  v.  Eaton,  19  Mich, 

lard,  79  N.  Y.  404;  Bonnell  v.  Gris-  137 

r^^  ^^  ^xT  Vf  iil^^w  ""■  ^^^^'''  ^^^Gennert  v.  Ives,  102  Mich. 
14  Hun   (N.  Y.)   615;   Wamsley  v.    ,.,„ 

Palmer,  5  N.  Y.  St.  Rep.  307;  Coch-  '         .,                  ^ .   ^ 

ran  v.  Smith,  22  Jones  &  S.  (N.  Y.)  .^=»  ^^„^'*"°^     ^-     Lmdauer,     37 

117  Mich.   217;    Gennert   v.   Ives,   102 

Mich.  547. 

352  Butler  V.  Smalley,  17  Jones  &  '"  Gennert   v.    Ives,    102    Mich. 

S.  (N.  Y.)  492;  Whitney  v.  Cam-  547;  M.  I.  Wilcox  Cordage  &  Sup- 

mann,  28  Jones  &  S.  391,  137  N.  Y.  Ply  Co.  v.  Mosher,  114  Mich.  64. 

342;  Van  Etten  v.  Eaton,  19  Mich.  358  Newcomb  v.  Reed,   12  Allen 

187.  (Mass.)  362. 
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liable,  if  it  is  filed  and  published  as  required  by  the  statute.*"* 
In  some  states,  however,  they  are  expressly  made  liable  if  the 
report  as  to  the  condition  of  the-  company,  the  amoimt  of  cap- 
ital stock  paid  in,  etc.,  or  other  statement  or  certificate  required 
by  law,  is  false  in  any  material  representation.'®" 

The  liability  is  generally  imposed,  by  the  express  terms  of 
the  statute,  only  when  the  report  is  known  to  be  false,  so  that 
no  liability  will  attach  to  a  director  who  signs  a.  report  in  good 
faith,  and  in  the  belief  that  it  is  true.  And  the  statute  should 
be  so  construed,  even  when  knowledge  is  not  expressly  re- 
quired.**^  A  director  may  become  liable,  however,  although 
he  may  sign  the  report  without  actual  knowledge  that  it  is  false, 
if  he  signs  recklessly  and  without  any  knowledge  as  to  its  truth 
or  falsity,  when  he  ought  to  know  that  it  is  false,  and  would 
have  such  knowledge  if  he  performed  his  duty.'®^  An  inten- 
tion to  defraud  is  not  necessary.*®' 

The  statute  generally  requires,  in  terms,  that  the  false  repre- 
sentation must  be  material;  and  even  in  the  absence  of  an  ex- 
press provisipn.to  this  effect,  it  would  undoubtedly  be  implied.'®* 

359  Supra,  this  section,  (3),  note  ing  that,  "if  any  certificate  made 
347.  *     *     *     by  officers  of  any  com- 

360  Pier  V.  Hanmore,  86  N.  Y.  95;  pany,  in  pursuance  of  the  provi- 
Huntington  v.  Attrlll,  118  N.  Y.  sions  of  this  act,  shall  be  false  in 
365;  Brockway  v.  Irelan'd,  61  How.  any  material  representation,  all 
Pr.  (N.  Y.)  372;  Huntington  v.  At-  the  officers  who  shall  have  signed 
trill  L1893]  App.  Cas.  150,  2  Smith's  the  same  shall  be  jointly  and  sev- 
Cas.  918  (New  York  statute);  erally  liable  for  all  the  debts  of 
Matthews  v.  Patterson,  16  Colo,  the  company  contracted  while  they 
215 ;  Torbett  v.  Godwin,  62  Hun  were  stockholders  or  officers  there- 
(N.  Y.)  407;  "Watson  v.  Godwin,  62  of."  Thompson-Houston  'Electric 
Hun  (N.  Y.)   622;  Hoff  v.  Heftord,  Co.  v.  Murray,  60  N.  J.  Law,  20. 

49    N.   Y.    Supp.    172;    Parsons   v.  sei  pier  v.  Hanmore,  86  N.  Y.  95; 

Johnson,  28  App.  Div.   (N.  Y.)   1;  Bonnell  v.  Griswold,  89  N.  Y.  122; 

Giddings  v.  Holter,  19  Mont.  263;  Van  Vleet  v.  Jones,  75  Hun  (N.  Y.) 

Quimby  v.  Waters,  28  N.  J.  Law,  340;  Stebbins  v.  Edmands,  12  Gray 

533;  Stebbins  V.  Edmands,  12  Gray  (Mass.)    203;    Felker  v.   Standard 

(Mass.)    203;    Felker   v.   Standard  Yarn  Co.,  150  Mass.  264. 

Yarn  Co.,  148  Mass.  226,  150  Mass.  362  Torbett  v.  Eaton,  49  Hun,  209, 

264;   George  Woods  Co.  v.  Storer,  113  N.  Y.   623;   Huntington  v.  At- 

144  Mass.  399;   Cithers  v.  Clarke,  trill,  118  N.  Y.  365;  Brand  v.  God- 

158  Pa.  St.  616.  win,  15  Daly  (N.  Y.)  456;  Hatch  v. 

A  certificate  of  Incorporation  of  Attrell,  1  N.  Y.  St.  Rep.  497;  Gith- 

a  company  filed  for  the  purpose  of  ers  v.  Clarke,  158  Pa.  St.  616. 

its  organization  is  not  an  act  of  sea  Chittenden    v.    Thannhauser, 

the  "officers  of  the  company,"  with-  47  Fed.  410. 

In  the  meaning  of  a  statute  provid-  ssi  Butler  v.  Smalley,  101  N.  Y. 
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The  liability  of  directors  and  other  officers  for  deceit,  in  the 
absence  of  a  statute,  to  persons  who  act  to  their  injury  upon 
a  false  report,  is  considered  in  another  chapter.**" 

(5)  TJnlawful  payment  of  dividends. — ^As  we  have  else- 
where seen,  directors  are  liable  to  the  corporation  for  misap- 
plication of  assets,  even  in  the  absence  of  a  statute,  if  they  pay 
dividends,  not  acting  through  any  mistake  or  mere  error  of 
judgment,  when  there  are  no  profits  out  of  which  dividends 
may  lawfully  be  paid,  and  this  liability  may  be  enforced  by 
or  for  the  benefit  of  creditors  ;***  but  in  the  absence  of  a  stat- 
ute, this  does  not  render  the  directors  liable  personally  for  cor- 
porate debts.  In  some  states,  however,  there  are  statutes  ex- 
pressly making  the  directors  personally  liable  for  corporate 
debts,  or  for  resulting  losses,  if  they  shall  wrongfully  pay  divi- 
dends when  there  are  no  surplus  profits  available  for  the  pur- 
pose, and  thereby  impair  the  capital  stock,  or  render  the  cor- 
poration insolvent.*"^ 


71.  See  Walton. V.  Godwin,  58  Hun 
(N.  Y.)  87;  Brand  v.  Godwin,  15 
Daly  (N.  Y.)  456;  "Waters  v.  Quim- 
by,  27  N.  J.  Law,  198. 

365  Ante,  §  745. 

366  Ante,  §  832. 

As  to  the  liability  independently 
of  a  statute,  see  ante,  §§  519,  528, 
832. 

367  See  Rorke  v.  Thomas,  56  N. 
Y.  559;  Dykman  v.  Keeney,  160  N. 
Y.  677;  Williams  v.  Boice,  38  N.  J. 
Ba.  364;  Whittaker  v.  Amwell  Nat. 
Bank,  52  N.  J.  Eq.  400;  Gunkle's 
Appeal,  48  Pa.  St.  13;  Slaymaker's 
Adm'r  v.  Jalfray,  82  Va.  346 ;  Priest 
V.  Essex  Hat  Mfg.  Co.,  115  Mass. 
380;  Chamberlin  v.  Huguenot  Mfg. 
Co.,  118  Mass.  532;  Davenport  v. 
Lines,  72  Conn.  118;  Patterson  v. 
Thompson,  86  Fed.  85. 

Such  a  statute  imposes  no  liabil- 
ity unless  the  directors  or  trustees 
act  in  bad  faith,  or  are  guilty  of 
negligence.  Wrongful  payment  of 
a  dividend  through  mere  mistake  or 
error  of  judgment,  not  due  to  their 
culpable  negligence,  does  not  ren- 
der them  liable,  although  it  may 


impair  the  capital  stock.  Excel- 
sior Petroleum  Co.  v.  Lacey,  63  N. 
Y.  422;  Rorke  v.  Thomas,  56  N.  Y. 
559;  Van  Dyck  v.  McQuade,  86  N. 
Y.  38;  Witters  v.  Sowles,  31  Fed.  1. 
The  statute  is  intended  as  a  pro- 
vision for  indemnity  against  the 
loss  which  the  corporation  or  its 
creditors  may  sustain  by  reason  of 
the  wrongful  payment  of  divi- 
dends, and  therefore  it  does  not 
render  the  directors  or  trustees  lia- 
ble if,  as  matters  have  turned  out, 
no  loss  or  injury  has  resulted. 
Thus,  although  the  directors  of  a 
bank,  at  the  time  of  declaring  a 
dividend,  may  have  failed  to  class 
certain  notes  remaining  '  overdue 
for  more  than  a  year  as  losses,  as 
required  by  the  New  York  banking 
law  (Laws  1892,  c.  689,  §  26),  and 
although,  if  they  had  done  so,  there 
would  have  been  no  surplus  prof- 
its for  payment  of  the  dividend, 
they  may  defeat  an  action  by  cred- 
itors on  the  ground  that  payment 
of  the  dividend  was  unlawful,  by 
showing  that  the  notes  were  after- 
wards paid,  so  that  there  has  been 
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(6)  Contracting  debts  before  subscription,  and  payment  of 

capital  stock,  and  filing  of  certificate  thereof.— Statutes  some- 
times make  the  directors  or  other  oiScers  of  a  corporation  per- 
sonally liable  if  they  contract  debts  on  behalf  of  the  corporation, 
or  allow  it  to  contract  debts,  before  the  whole  capital  stock  of  the 
corporation  or  a  certain  percentage  thereof  is  subscribed,  or  be- 
fore it  is  paid  in,  and  a  certificate  to  such  effect  filed.^** 

Questions  as  to  what  constitutes  payment  of  capital  stock 
have  been  considered  in  a  former  chapter.*®* 

(7)  Contracting  debts  in  excess  of  capital  stock  or  other 

limitation. — In  a  number  of  states  there  are  statutes  making  the 
directors  or  other  officers  of  a  corporation  personally  liable  if 
they  contract  debts  on  behalf  of  the  corporation,  or  assent  to 
the  contracting  of  debts,  in  excess  of  the  capital  stock,  or  the 
capital  stock  paid  in,  or  some  other  prescribed  limitation.*'^'* 


no  actual  injury  or  loss  from  pay- 
ment of  the  dividend.  Dykman  v. 
Keeney,  160  N.  Y.  677,  10  App.  Div. 
610,  16  App.  Div.  131.  See,  also, 
Dykman  v.  Keeney,  34  App.  Div. 
(N.  Y.)  45. 

368  See  Edwards  v.  Armour  Pack- 
ing Co.,  90  111.  App.  333,  190  111. 
467;  Hoyt  v.  Hasse,  80  111.  App. 
187;  Clark  v.  Kent,  80  111.  App. 
128;  Kent  v.  Clarke,  181  111.  237; 
Clow  V.  Brown,  150  Ind.  185;  He- 
auembourg  v.  Edwards,  155  Mo. 
514. 

369  Ante,  §§  383  et  seq.,  389  et 
seq. 

370  United  States:  Horner  v. 
Henning,  93  V.  S.  228;  Knower  v. 
Haines,  31  Fed.  513. 

California:  Irvine  v.  McKeon, 
23  Cal.  472;  Moore  v.  Lent,  81  Cal. 
502. 

Illinois:  Low  v.  Buchanan,  94 
111.  76;  Woolverton  v.  Taylor,  132 
111.  197,  22  Am.  St.  Rep.  521;  Lew- 
is V.  Montgomery,  145  111.  30; 
Buchanan  v.  Bartow  Iron  Co.,  3  111. 

App.  191. 
Indiana:    Wilcox  v.  Davis,  7  Ind. 

248.  „    , 

Kentucky:  Cornwall  v.  East- 
ham,  2  Bush,  561;  Brannin  v.  Lov- 


ing, 82  Ky.  370;  Gunther  v.  Bas- 
ket Coal  Co.,  21  Ky.  Law  Rep.  655; 
Stafford  v.  Cain,  13  Ky.  Law  Rep. 
639. 

Massachusetts:  Merchants' Bank 
of  Newburyport  v.  Stevenson,  10 
Gray,  232;  First  Nat.  Bank  of 
Barre  v.  Hingham  Mfg.  Co.,  127 
Mass.  563;  Thacher  v.  King,  156 
Mass.  490. 

Mississippi:  Sells  v.  Rosedale 
Grocery  &  Commission  Co.,  72 
Miss.  590. 

New  Hampshire :  Niagara  Bridge 
works  V.  Jose,  59  N.  H.  81. 

New  York:  National  Bank  of 
Auburn  v.  Dillingham,  147  N.  Y. 
603,  49  Am.  St.  Rep.  692,  2  Keen- 
er's  Cas.  1771;  McClave  v.  Thomp- 
son, 36  Hun,  365;  Patterson  v.  Rob- 
inson, 36  Hun,  622,  116  N.  Y.  193; 
Whitney  v.  Pugh,  58  App.  Div.  316. 

Tennessee :  Allison  v.  Coal  Creek 
&  New  River  Coal  Co.,  87  Tenn.  60; 
Tradesman  Publishing  Co.  v.  Knox- 
ville  Car  Wheel  Co.,  95  Tenn.  634, 
49  Am.  St.  Rep.  943;  Albitztigue  v. 
Guadalupe  y  Caloo  Mining  Co.,  92 
Tenn.  598;  Moulton  v.  Connell- 
Hall-McLester  Co.,  93  Tenn.  377. 

Vermont:  Windham  Provident 
Institution  v.  Sprague,  43  Vt.  502; 
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Debts  contracted  by  the  corporation  to  one  of  the  directors 
are  to  be  taken  into  consideration  in  determining  whether  debts 
have  been  contracted  in  excess  of  the  limitation.*''^  The  term 
"indebtedness"  in  a  statute  providing  that,  if  the  indebtedness 
of  a  corporation  shall  at  any  time  exceed  the  capital  stock  paid 
in,  the  directors  assenting  thereto  shall  be  liable  to  creditors  for 
the  excess,  includes  the  bonded  debt  of  the  company.*''^ 

The  statutes  very  generally  make  the  directors  liable  for  those 
debts  only  to  the  creation  of  which  they  assent;  so  that  a  di- 
rector who  does  not  assent  to  the  creation  of  a  debt  does  not  in- 
cur liability.*^'     And  a  director  who  does  not  assent  to  the 


National  Bank  of  Rutland  y. 
Paige's  Ex'r,  53  Vt.  452. 

Under  a  statute  declaring  that 
the  directors  shall  be  liable  for  in- 
debtedness in  excess  of  capital 
stock,  they  are  not  entitled  to  treat 
the  whole  assets  of  the  corporation 
as  capital  stock,  and  to  be  held 
liable  only  for'  the  difference  be- 
tween such  assets  and  the  amount 
of  the  corporate  indebtedness.  The 
term  "capital  stock"  in  such  a  stat- 
ute means  the  amount  of  capital 
stock  stated  in  the  charter  or  arti- 
cles of  incorporation.  Tradesman 
Publishing  Co.  v.  Knoxville  Car 
Wheel  Co.,  95  Tenn.  634,  49  Am. 
St.  Rep.  943. 

A  director's  belief  that  the  debt 
will  be  paid  Is  no  defense.  Staf- 
ford V.  Cain,  13  Ky.  Law  Rep.  639. 

Proceedings  against  stockholders 
to  enforce  their  personal  liability 
under  a  statute  for  debts  contract- 
ed before  payment  of  capital  stock 
do  not  bar  proceedings  against 
them  as  directors  under  another 
statute  making  directors  liable  for 
debts  contracted  in  excess  of  the 
capital  stock.  First  Nat.  Bank  of 
Barre  v.  Hingham  Mfg.  Co.,  127 
Mass.  563. 

There  is  no  liability  to  creditors 
on  the  part  of  directors  for  debts 
contracted  in  excess  of  the  limit 
prescribed  by  the  charter  or  stat- 
ute, unless  the  liability  is  imposed 
by  the  charter  or  by  statute.  Frost 
Mfg.  Co.  V.  Foster,  76  Iowa,  535. 


sTiThacher  v.  King,  156  Mass. 
490.  But  see  McClave  v.  Thomp- 
son, 36  Hun  (N.  Y.)  365. 

872  Tradesman  Publishing  Co.  v. 
Knoxville  Car  Wheel  Co.,  95  Tenn. 
634,  49  Am.  St.  Rep.  943. 

37S  Lewis  V.  Montgomery,  145  111. 
30,  48  111.  App.  282;  Brannin  v. 
Loving,  82  Ky.  370;  Patterson  v. 
Robinson,  36  Hun,  622,  116  N.  Y. 
193;  Allison  v.  Coal  Creek  &  New 
River  Coal  Co.,  87  Tenn.  60; 
Tradesman  Publishing  Co.  v.  Knox- 
ville Car  Wheel  Co.,  95  Tenn.  634, 
49  Am.  St.  Rep.  943. 

Directors  who  allow  one  of  their 
number,  who  owns  a  majority  of 
the  stock,  to  manage  the  business 
substantially  as  he  pleases,  and 
who  fail  to  keep  themselves  in- 
formed as  to  the  financial  condi- 
tion of  the  corporation,  do  not 
thereby  assent  to  debts  created  by 
him  without  their  knowledge,  so  as 
to  become  personally  liable.  Lew- 
is v.  Montgomery,  145  111.  30,  48  111. 
App.  282. 

Under  a  statute  providing  that 
any  director  objecting  to  contract- 
ing debts  may  file  his  objection 
with  the  secretary  of  the  company, 
and  with  the  county  clerk,  and 
thereupon  he  shall  be  exempt  from 
liability,  a  director  filing  such  objec- 
tion is  not  thereby  exempted  from 
liability  for  debts  subsequently 
contracted  with  his  assent.  Corn- 
wall V.  Eastham,  2  Bush  (Ky.)  561. 
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creation  of  a  debt  does  not  become  liable  by  afterwards  recog- 
nizing it  or  agreeing  to  its  payment.^  ^* 

(8)  Corporations  which  are  within  the  statutes. — ^Fre- 
quently, if  not  generally,  the  statutes  imposing  personal  liability 
upon  officers  for  corporate  debts  apply  in  terms  to  a  particular 
class  of  corporations,  and  there  is  no  liability  unless  the  corpora- 
tion comes  strictly  within  the  terms  of  the  statute.  A  statute 
making  the  directors  of  manufacturing  companies  liable  does  not 
apply  to  mining  companies.^'^  A  chamber  of  commerce  whose 
articles  of  incorporation  declare  that  it  "is  formed  not  for 
profit"  is  within  a  statute  making  the  trustees  of  such  a  corpo- 
ration personally  liable  for  its  debts,  although  its  articles  pro- 
vide for  corporate  stock,  and  declare  that  the  corporation  is 
intended  to  promote  the  prosperity  of  the  city  in  which  it  is 
located.^''®  The  classification  of  corporations,  and  the  question 
as  to  what  corporations  fall  within  particular  classes,  has  been 
elsewhere  fully  considered.*'^'' 

(c)  Whether  the  statutory  liability  of  officers  is  penal  or  con- 
tractual.— Statutes  imposing  liability  for  corporate  debts  upon 
the  directors  or  other  officers  of  a  corporation  for  failure  to  file 
or  publish  a  report  of  the  company's  condition,  or  neglecting 
to  do  other  acts  required  of  them  by  law,  or  for  wrongfully 
contracting  debts  in  violation  of  prescribed  limitations,  or  do- 
ing other  acts  prohibited  by  law,  are  not  penal  statutes,  in  the 
strict  and  proper  sense,  like  statutes  imposing  punishment  for 
offenses  against  the  state,  but  are  remedial  as  respects  the  cred- 
itors.*''^    They  impose  upon  the  officers,  however,  burdensome 

3T4  Lewis  V.  Montgomery,  145  111.  ness  of  the  company  at  the  time 

30   48  111  Apr.  282.    See,  also,  Pat-  exceeds  the  limit.    National  Bank 

terson  v.  Robinson,   36  Hun,  622,  of  Rutland  v.  Paige's  Bx'r,  53  Vt. 

116  N.  Y.  193.  452.  „     ,   ^ 

Giving  new  notes  for  old  ones  is       sts  Byers   v.   Franklin  Coal  Co., 
not  an  increase  of  indebtedness  in  106  Mass.  131. 
such  a  sense  as  to  render  the  dl-       3'»  Snyder  v.   Chamber  of  Corn- 
rectors  of  a  company  liable  in  an  merce,  53  Ohio  St.  1. 
action   based  on    such   new  notes,       3"  Ante,  §  36.     And  see  ante,  § 
under  a   statute  making  directors  807. 

liable  if  they  assent  to  the  con-       s's  Huntington  v.  Attnll  [189ij 

tracting  of  debts  in  excess  of  cap-  App.  Cas.  150,  2  Smith's  Gas.  918; 

ital  stock,  although  the  indebted-  Huntington  v.  AttriH,  146  U.  S.  657, 
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liabilities,  not  by  reason  of  any  agreement  or  contract  on  their 
part,  but  as  a  penalty  for  their  neglect  or  misconduct,  and  in 
this  sense  they  are  penal  in  their  nature,  as  respects  the  officers, 
and  not  contractual,  and,  as  we  shall  see,  they  are  governed  by 
some  of  the  principles  which  apply  to  penal  statutes,  in  the 
proper  sense.*^® 

Of  course,  it  is  possible  for  a  statute  to  impose  upon  the  di- 
rectors and  other  officers  of  a  corporation  a  contractual  liabil- 
ity, or  a  quasi  contractual  liability,  for  corporate  debts,  just  as 
it  may  impose  such  a  liability  upon  stockholders.^^"  In  such 
a  case,  by  becoming  officers  and  contracting  debts,  they  agree 
to  assume  the  liability  imposed  by  the  statute,  and  the  liability 
is  therefore  contractual  in  its  nature.     Such  a  liability  is  im- 

2    Keener's    Cas.    1754;    Davis   v.  Minnesota:       Merchants'      Nat. 

Mills,    99    Fed.    39;    Fitzgerald   v.  Bank  of  Chicago  v.  Northwestern 

Weidenbeck,  76  Fed.  695.  Mfg.  &  Car  Co.,  48  Minn.  349. 

378  United     States:      Providence  Montana:      State   Savings   Bank 

Steam-Engine  Co.  v.  Hubbard,  101  of  Butte  City  v.  Johnson,  18  Mont. 

U.  S.  188;  Union  Iron  Co.  v.  Pierce,  440. 

4  Biss.  327,  Fed.  Cas.  No.  14,367;  Nebraska:     Globe  Publishing  Co. 

Boston  &  Maine  Railroad  v.  Graves,  y_   state  Bank,   41  Neb.  175,  over- 

80  Fed.   588;   Chase  v.  Curtis,  113  ruling  on  this  point  Howell  v.  Rob- 

TJ.  S.  452;  Patterson  v.  Thompson,  erts,  29  Neb.  483,  and  Coy  v.  Jones, 

86  Fed.  85.  30  Neb.  798. 

California:      Irvine   v.   McKeon,  jjew     Jersey:       Derrlckson      v. 

23  Cal.  472;  Loveland  v.  Garner,  71  gmith,  27  N.  J.  Law,  166,  2  Smith's 

Gal.  541.  Cas.  914. 

Colorado:      Gregory  _y.    German  New  York:     Garrison  v.   Howe, 

Bank  of   Denver    3    Colo.   332    25  ^             Merchants'  Bank  of 

Am.    Rep.    760;    Colorado    Fuel   &  .  ^^^^  ^^^^^  ;   Bj^^     35  ^j.  y.  412; 

I^?''i^°-  \^^^^^^^'  t  f  ■  n?i'  Rorke  v.  Thomas,  56  N.  Y.  559; 
511;  Clough  V.  Rocky  Mountain  Oil   ^jj^^  ^    Suydam,   64   N.   Y.    173; 

Co    25  Colo.  520-  Cameron  v.  Seaman,  69  N.  Y.  396; 

Connecticut:     Mitchell  v.  Hotch-  ^^^^^^^  ^   Griswold,  80  N.  Y.  128; 

kiss  48  Conn.  9,  40  Am.  Rep.  146.  ^^^^^  ^  pj^^^  g^  n.  y.  381,  2  Keen- 

^;^i"'=l  of  Columbia:      Jackson  ^^.^  ^^^    ^^^^.    ^^^^  ^    Baldwin, 

V.  Clifford,  5  App.  D.  C   312  g^  j^    y    g^O     g^^l^^g  ^    Stickney, 

Maryland:  First  Nat  Bank  of  gg  j^  ^  333  g  Keener's  Cas.  1750; 
Plymouth  V    Price    33  Md^  487    3  Rischer,  119  N.  Y.  117,   2 

^'"-  ^n^^^.^^Ui^ir  A,^-  ^t  Rpd"  Keener's  Cas.  1751;  Bird  v.  Hay- 
ton.  70  Md.  191,  14  Am    St    Rep.  ^  ^^^  p^.    ^j^   g^  g^^  ^  ^^^^^ 

!tL,^/'T!fi'n    ^'^  65^    2  Keener^s  383;  Price  v.  Wilson,  67  Barb.  9. 

n       }hKA^                     '       ^^^""^"^^  Contra,  Nebraska  Nat.   Bank  v. 

cas.  i'04J                troio^,    ^     -Mn  Walsh,  68  Ark.  433,  82  Am.  St.  Rep. 

Massachusetts:     Halsey    V.    Mc-  w       ^^^  ^^^  ^^^                      ^y_ 

Lean,  12  Allen,  439,  90  Am.  Dec.  ^^^^^  ^^  vt.  225;  and  cases  in  note 

Michigan:     Breitung    v.     Lind-   378,  supra, 
auer,  37  Mich.  217.  ^«°  Ante,  §  809. 
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posed  by  a  charter  of  a  bank  declaring  that,  on  default  by  the 
bank,  the  president  and  directors  shall  be  individually,  jointly 
and  severally,  liable  for  the  payment  of  any  bills  or  notes  which 
they  may  issue  or  circulate.  In  such  a  case  the  liability  is  not 
imposed  upon  them  as  a  penalty  for  any  neglect  or  miscon- 
duct.**^ And  it  has  been  held  that  a  statute  making  the  di- 
rectors of  a  corporation  liable  for  debts  contracted  in  excess  of 
its  capital  stock,  but  not  prohibiting  them  from  contracting  such 
debts,  does  not  impose  a  penal  liability,  but  imposes  a  quasi  con- 
tractual liability  analogous  to  the  liability  of  a  surety.**^ 

(d)  Strict  construction  of  statutes.— When  the  statute  imposes 
a.  liability  in  the  nature  of  a  penalty,  it  is  penal  in  such  a  sense 
as  to  be  subject  to  the  general  rule  that  penal  statutes  are  to 
be  strictly  construed ;  and  an  oflScer  cannot  be  held  liable  unless 
the  case  comes  clearly  and  strictly  within  the  terms  of  the  stat- 
ute.*** 

(e)  Bepeal  of  statutes. — Such  statutes  are  also  penal  in  such 
a  sense  that  they  may  be  repealed  at  any  time,  even  after  an 
action  has  been  commenced  by  a  creditor,  without  violating  con- 
stitutional prohibitions  against  laws  impairing  the  obligation 
of  contracts  or  interfering  with  vested  rights.  A  creditor  has 
no  vested  right  under  such  a  statute  against  an  officer  until  he 
has  recovered  a  judgment  against  him.*®*     It  follows  that  the 

881  See  Ex  parte  Van  Riper,  20  N.  Y.  128;   Irvine  v.  McKeon,  23 

Wend.   (N.  Y.)   617,  as  explained  Cal.  472;   Loveland  v.  Garner,  71 

and  distinguished  in  Derrickson  v.  Cal.   541;    Jackson   v.   Clifford,    5 

Smith,  27  N.  J.  Law,  166,  2  Smith's  App.  D.  C.  312;  Hoyt  v.  Hasse,  80 

Cas.  914.  111.  App.  187;  and  other  cases  in 

382  Woolverton  v.  Taylor,  132  111.  note  379,  supra. 

197,  22  Am.  St.  Rep.  521;   Farr  v.  And  see  the  dictum  of  Mr.  Jus- 

Briggs'  Estate,  72  Vt.  225,  82  Am.  tice  Gray   in  Huntington  v.  Attrill, 

St.  Rep.  930.     See,  also.  National  146  U.  S.  657,  2  Keener's  Cas.  1754. 

Bank  of  Auburn  v.  Dillingham,  147  as*  "There  is  no  such  thing  as  a 

N.  Y.  603,  49  Am.  St.  Rep.  692,  2  vested   interest  in  an   unenforced 

Keener's  Cas.  1771;  Hornor  v.  Hen-  penalty."  Gregory  v.  German  Bank 

ning,  93  U.  S.  228.  of  Denver,  3  Colo.  332,  25  Am.  Rep. 

383  Providence  Steam  Engine  Co.  760,  citing  Sedgwick,  St.  &  Const. 
V.  Hubbard,  101  TJ.  S.  188;  Park  Law,  111;  Norris  v.  Crocker,  13 
Bank  V.  Remsen,  158  U.  S.  337;  How.  (U.  S.)  429;  Gaul  v.  Brown, 
Chase  v.  Curtis,  113  U.  S.  452;  Gar-  53  Me.  496;  Curtis  v.  Leavitt,  15  N. 
rison  v.  Howe,  17  N.  Y.  458;  Bruce  Y.  152;  Nichols  v.  Squire,  5  Pick. 
V.  Piatt,  80  N.  Y.  379,  2  Keener's  (Mass.)  168;  Bay  City  &  East  Sag- 
Cas.  1763;  Bonnell  v.  Griswold,  80  inaw  R.  Co.  v.  Austin,  21  Mich.  391. 
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legislature  may  repeal  a  statute  imposing  upon  directors  or 
other  officers  a  penal  liability  for  corporate  debts,  not  only  as 
against  existing  creditors,  but  also  as  against  creditors  who  have 
commenced  an  action,  and  after  the  repeal  no  judgment  can  be 
rendered.**' 

The  repealing  act,  of  course,  may  expressly  save  the  rights 
of  creditors  to  hold  directors  liable  for  debts  contracted  prior 
to  the  repeal.**® 

Such  a  statute,  like  other  statutes,  may  be  repealed  by  impli- 
cation.*®'' 

(f)  Debts  or  obligations  for  which  the  directors  or  officers  are 
liable. — The  statutes  imposing  upon  directors  and  other  offi- 
cers personal  liability  for  corporate  debts  vary  in  the  different 
states,  and,  in  determining  to  what  debts  or  obligations  the  lia- 
bility extends,  regard  must  be  had,  of  course,  to  the  terms  of 
the  particular  statute.  They  may  be  made  liable  for  all  debts 
of  the  corporation  contracted  while  they  were  directors  or  offi- 
cers, or  they  may  be  made  liable  for  all  debts  existing  at  the 
time  of  their  default,  and  all  debts  contracted  during  the  period 
of  their  default  and  before  it  is  cured,  or  they  may  be  made 
liable  only  for  such  debts  as  are  contracted  after  their  default 
or  their  misconduct,  as  the  case  may  be.  And  in  order  that 
they  may  be  held  liable  for  a  particular  debt,  it  is  necessary, 
of  course,  that  it  shall  have  existed  as  a  debt  or  been  contracted 
at  such  a  time  as  to  come  within  the  terms  of  the  statute.*** 

885  Knox  V.  Baldwin,  80  N.  Y.  111.  358;  Bank  of  Metropolis  v, 
610;  Victory  Webb  Printing  &  Faber,  1  App.  Div.  (N.  Y.)  341, 
Folding  Machine  Mfg.  Co.  v.  150  N.  Y.  200;  Id.,  38  App.  Div.  159. 
Beecher,  97  N.  Y.  651,  2  Keener's  Compare  Bank  of  Saginaw  v.  Pier- 
Cas.    1749;     Gregory    v.    German  son,  112  Mich.  410. 

Bank  of  Denver,   3   Colo.  332,  25  »88  Providence     Steam     Engine 

Am.   Rep.   760;    Breitung  v.   Lin-  Co.   v.   Hubbard,   101   U.   S.   188; 

dauer,  37  Mich.  217;  Union  Iron  Co.  Whitney  Arms  Co.  v.  Barlow,  68 

V.  Pierce,  4  Biss.   327,  Fed.  Cas.  N.  Y.  34;  Gold  v.  Clyne,  134  N.  Y. 

No.     14,376.    And     see     ante,     §  262,  58  Hun,  419;  Cady  v.  Sanford, 

805(c).  53  Vt.  632.    See,  also,  under  New 

886  See  Thayer  v.  New  England  York  statute,  for  failure  to  file 
Lithographic  Steam  Printing  Co.,  report.  Garrison  v.  Howe,  17  N.  Y. 
108  Mass.  523;  Knox  v.  Baldwin,  458;  Cameron  v.  Seaman,  7  Hun, 
80  N.  Y.  610.  601,  69  N.  Y.  396,  25  Am.  Rep.  212; 

887  See  Kipp  v.  Lichtensteln,  79  Blake  v.  Wheeler,  18  Hun  (N.  Y.) 
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Under  a  statute  making  the  directors  liable  for  all  debts  ccfti- 
tracted  during  the  period  of  their  neglect  to  file  a  report  of  the 
company's  condition,  they  are  not  liable  for  debts  contracted 
before  their  default,  although  they  remain  unpaid  during  the 
period  of  their  default.^*^  They  are  liable  for  breaches  of  an 
executory  contract  made  before  their  default  occurring  during 
the  period  of  their  default,  but  not  for  breaches  occurring  after 
their  default  has  been  cured  by  filing  the  report  as  required  by 
the  statute.*'" 

Under  a  statute  making  directors  liable  for  all  debts  exist- 
ing or  contracted  during  the  period  of  their  default  in  failing 


496;  Carley  v.  Hodges,  19  Hun  (N. 
Y.)  187. 

As  to  whether  a  transaction  was 
a  deposit  of  money  to  be  repaid 
on  demand,  so  as  to  create  a  deht 
at  the  time  the  money  was  re- 
ceived, or  a  loan  for  a  definite 
period,  see  Chapman  v.  Comstock,, 
58  Hun  (N.  Y.)   325. 

The  Massachusetts  statute  de- 
claring that  directors  of  a  corpo- 
ration, if  they  make  a  false  certifi- 
cate, "shall  he  jointly  and  sever- 
ally liable  for  its  debts  and  con- 
tracts," has  been  held  to  extend 
to  debts  existing  when  the  certifi- 
cate is  made,  as  well  as  to  those 
afterwards  contracted.  Pelker  v. 
Standard  Yarn  Co.,  148  Mass.  226. 

But  it  has  been  held  that  the 
New  York  statute  providing  that 
the  officers  of  a  corporation  sign- 
ing a  false  report  of  its  condition 
shall  be  liable  "for  all  the  debts 
of  the  corporation  contracted  while, 
they  are  officers  thereof"  does  not 
apply  to  debts  in  existence  at  the 
time  of  signing  and  filing  the  re- 
port. Torbett  v.  Godwin,  62  Hun 
(N.  Y.)  407;  Watson  v.  Godwin,  62 
Hun  (N.  Y.)  622;  Woods  v.  God- 
win, 19  N.  Y.  Supp.  658.  Compare 
Ferguson  v.  Gill,  64  Hun  (N.  Y.) 
284. 

The  Montana  statute  making  the 
officers  of  corporations  engaged  in 
buying  and  selling  town  lots,  who 
sign  a  false  annual  report  as  to 


capital  and  debts,  liable  for  all  Its 
debts  contracted  while  they  are  in 
office,  applies  only  to  debts  con- 
tracted after  making  the  false  re- 
port. Giddings  v.  Holter,  19  Mont. 
263. 

Under  a  statute  requiring  direct- 
ors to  file  an  annual  report  with- 
in sixty  days  after  the  1st  of  Jan- 
uary, and  providing  that,  if  they 
neglect  to  do  so,  they  shall  be  per- 
sonally liable  for  the  debts  of  the 
corporation  "contracted  during  the 
year  next  preceding  the  time  when 
such  report  should  have  been  made 
and  filed,"  the  year  dates  backward 
from  the  end  of  the  60-day  limit, 
and  not  from  the  Ist  of  January. 
Bradford  v.  Gulley,  10  Colo.  App. 
146. 

The  Michigan. statute  requiring 
corporations  to  make  annual  re- 
ports, and  making  directors,  for 
willful  neglect  thereof,  liable  for 
"all  the  debts  of  such  corporation, 
and  subject  to  a  penalty"  for  each 
day  "during  the  pendency  of  such 
neglect,"  renders  them  liable  for 
debts  contracted  after  and  pending 
the  default.  Bank  of  Saginaw  v. 
Pierson,  112  Mich.  410;  M.  I.  Wil- 
cox Cordage  &  Supply  Co.  v. 
Mosher,  114  Mich.  64. 

S89  Providence  Steam-Bngine  Co. 
V.  Hubbard,  lOl  U.  S.  188;  Cady  v. 
Sanford,  53  Vt.  632. 

890  Cady  v.  Sanford,  53  Vt.  632. 
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to  file  a  report,  they  are  not  liable  upon  obligations  or  liabili- 
ties -whicli,  Tip  to  the  time  their  default  is  cured,  are  wholly  ex- 
ecutory or  contingent,  although  they  may  afterwards  become 
debts.*®^  Under  a  statute  making  the  directors  of  a  corpora- 
tion, if  they  shall  fail  to  file  and  publish  a  report  of  its  condi- 
tion within  twenty  days  from  the  first  of  January  of  each  year, 
liable  for  all  debts  of  the  corporation  then  existing,  and  all 
debts  contracted  before  the  report  is  filed  or  published,  it  is 
essential  to  the  liability  of  directors  that  their  occupancy  of 
that  relation,  the  default  in  filing  and  publishing  a  report,  and 
the  debt  of  the  corporation  shall  exist  at  the  same  time;  and 
therefore,  where  the  charter  of  a  corporation  expires  after  the 
making  of  an  executory  contract  for  work  to  be  performed,  and 
before  performance  thereof,  the  directors  are  not  liable  for  the 
work  because  of  failure  to  file  a  report  for  the  last  year  of  the 
corporation's  existence,  since  there  is  no  debt  until  the  work 
is  performed,  and  at  that  time  there  is  no  corporation.**^ 

If  an  obligation  is  not  merely  contingent,  but  the  considera- 
tion has  been  received  by  the  corporation,  and  it  has  become 
liable,  there  is  a  debt,  or  a  debt  contracted,  within  the  mean- 
ing of  such  statutes,  although  it  is  not  yet  due.*®* 

391  Whitney  Arms  Co.  v.  Barlow.  Pr.  425;  Providence  Steam  &  Gas 
68  N.  Y.  34;  Gold  v.  Clyne,  134  N.  Pipe  Co.  v.  Connell,  86  Hun  (N. 
Y.  262,  58  Hun,  419;  Lockhart  v.  Y.)  319;  Lee  v.  Jacob,  38  App.  Div. 
Van  Alstyne,  31  Mich.  76,  18  Am.  (N.  Y.)  531. 

Rep.  156;-  Garrison  v.  Howe,  17  N.  When  a  corporation  indorses  a 
Y.  458;  Nlmmons  v.  Hennion,  2  note  made  by  an  officer  for  a  debt 
Sweeny  (N.  Y.)  663.  Compare,  which  Is  in  fact  that  of  the  corpo- 
however.  Brand  v.  Godwin,  15  Daly  ration,  the  debt  exists  when  the 
(N.  Y.)  456.  note    is    given,    within   a    statute 

The  contingent  liability  of  a  land  making  directors  liable,  in  case  of 
company  on  its  covenant  of  war-  failure  to  make  an  annual  report, 
ranty  in  a  deed  of  land,  claimed  for  all  debts  then  existing,  or  that 
by  it  under  a  scrip  entry,  which  shall  be  contracted  before  the  re- 
is  canceled  after  the  conveyance,  port  is  made.  Witherow  v.  Slay- 
is  not,  prior  to  such  cancellation,  back,  158  N.  Y.  649,  reversing  11 
an  existing  debt,  within  a  statute  Misc.  Rep.  526. 
imposing  liability  for  debts  upon  The  obligation  of  a  corporation, 
officers  for  failure  to  file  a  report,  either  as  drawer  of  a  bill  of  ex- 
Giddings  v.  Holter,  19  Mont.  263.       change,  or  under  an  express  agree- 

392  Gold  V.  Clyne,  134  N.  Y.  262,  ment  as  to  a  bill  of  exchange 
affirming  58  Hun.  419.  drawn  by  a  third  person  for  Its 

393  Vernon  v.  Palmer,  16  Jones  benefit,  to  indemnify  an  accommo- 
&  S.  (N.  Y.)  231,  reversing  62  How.  dation  acceptor  for  his  payment 
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Where  a  statute  makes  the  directors  liable  for  debts  contract- 
ed after  certain  misconduct  on  their  part,  they  are  not  liable 
for  a  debt  contracted  before  such  misconduct,  although  exist- 
ing afterwards.*** 

It  has  been  held  that  where  a  statute  makes  the  directors  lia- 
ble for  corporate  debts  contracted  after  a  certain  time, — after 
they  became  directors,  or  after  they  have  made  a  false  report, 
etc., — ^they  are  not  liable  on  a  note  given  by  the  corporation 
after  such  time,  merely  in  renewal  of  an  existing  note  or  debt 
given  or  contracted  before  such  time,**®  or  on  a  judgment  re- 
covered against  the  corporation  after  such  time  for  a  debt  con- 
tracted before.**® 

Debts  in  excess  of  capital  stock  paid  in. — ^A  statute  pro- 
viding that,  if  the  debts  of  a  corporation  shall  at  any  time  ex- 
ceed the  capital  stock  paid  in,  the  directors  assenting  thereto 
shall  be  individually  liable  for  such  excess,  applies  only  to  un- 
paid creditors,  to  the  making  of  whose  debts  the  directors  as- 
sented, and  not  to  other  creditors  whose  debts  were  incurred  to 
pay  o£E  former  illegal  debts  to  which  the  directors  had  assent- 
ed.**^ 

of  the  bill,  is  a   debt  contracted  the  insolvency  of  the  corporatioii 

by  the  corporation  at  the  time  of  consummated,     until     afterwards, 

the  acceptance.     Byers  v.  Frank-  Patterson  v.  Minnesota  Mfg.  Co., 

lin  Coal  Co.,  106  Mass.  131.  41  Minn.  84,  16  Am.  St.  Rep.  671. 

394  See  Ogden  v.  RoUo,  13  Abb.  395  Sullivan  v.  Sullivan  Mfg.  Co., 

Pr.  (N.  Y.)  300.  24  S.  C.  341.     Contra,  Ferguson  v. 

Under  a  Minnesota  statute  de-  (jin^  64  Hun  (N.  Y.)  2»4. 

daring  that,  if  any  corporation  or-  ,j,he  debt  represented  by  a  note 

ganized  thereunder  should  violate  ^^^^       directors,  which  note  was 

any  of  its  provisions,  and  thereby  j^^^^  ^^^  indebtedness  contracted 

become  insolvent,  the  directors  or-  j^^^    previously,  and  not  by  them, 

denng  or  assenting  to  such  viola-  j^  ^^^^  ^  ^^^^  contracted  by  them, 

tion  should  be  liable  for  all  debts  ^j^j^j^^  ^.j^^  meaning  of  a  statute 

contracted  after  such  violation,  it  pjo^j^ing  t^at,  if  directors  act  as, 

was  held  that,  where  a  series  of  ^  corporation  before  all  the  stock 

acts,   or   a   continuous   course   of  .^  subscribed  in  good  faith,  they 

conduct  on  the  part  of  the  direct-  ..gj^g^jj  ^^  jointly  and  severally  lia- 

ors    in   violation   of    the   statute,  ^^j^   ^^j,   ^jj    ^g^^.g   ^^^   liabilities 

finally  producing  the  insolvency  of  ^^^^^  -^     them."    Hoyt  v.  Hasse, 

the    corporation,  were  begun  be-  g^  jy  ^       jg^ 

fore  the  debt  of  a  creditor  was  M,.ware-  v'  Fa<!tman  4  Robt. 

contracted,  the  debt  was  one  con-  ,  '°V  ^°?,.  ^7  r„m  m 

tracted  "after  such  violation,"  al-  (N.  Y.)  635,  7  Robt.  137. 

though  the  series  of  acts  or  course  ss'  Allison  V.  Coal  Creek  &  wew 

of  conduct  was  not  completed,  nor  River  Coal  Co.,  87  Tenn.  60. 
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Unliquidated  claims. — ^An  unliquidated  claim  for  a  breach  of 
a  contract  of  employment,  if  due,  is  a  "debt,"  within  the  mean- 
ing of  a  statute  making  directors  liable  for  corporate  debts  on 
failure  to  file  a  report.*** 

A  statute  making  the  directors  of  a  corporation  liable  for 
"all  damages"  resulting  from  their  failure  to  make  the  reports 
required  by  statute,  includes  unliquidated  as  well  as  liquidated 
damages.*®® 

Mortgage  bonds. — Bonds  issued  by  a  corporation,  and  se- 
cured by  a  mortgage  on  its  real  estate,  are  debts,  within  the 
meaning  of  a  statute  making  the  directors  liable  for  all  debts  on 
failure  to  file  a  report.*"" 

Taxes. — A  tax  duly  assessed  against  a  corporation,  and 

presently  payable,  is  a  debt,  within  the  meaning  of  the  Massa- 
chusetts statute  making  directors  liable  for  corporate  debts  on 
filing  a  false  certificate.*"^ 

Debts  contracted  in  other  states. — A  statute  making  direc- 
tors liable  for  corporate  debts  on  failure  to  file  an  annual  report 
extends  to  debts  contracted  and  due  in  other  states.*"^ 

Extinguished  debts. — It  has  been  held  that  the  liability 

of  directors  for  an  original  corporate  debt,  under  a  statute  mak- 
ing them  liable  for  corporate  debts  on  failure  to  file  a  report,  is 
not  affected  by  the  creditor's  recovering  a  judgment  thereon 
against  the  corporation,  or  taking  a  note  therefor.*"*  But  this 
view  cannot  be  sustained  where  the  original  debt  is  thereby  ex- 
tinguished. In  such  a  case  they  are  liable  on  the  new  debt,  or 
not  at  all.  They  are  only  liable  for  debts  actually  due,  and  for 
which  a  right  of  action  exists  against  the  corporation;  and 
whatever  will  defeat  or  abate  an  action  against  the  corporation 
on  a  debt  will  be  a  defense  to  them.*"* 

808  Green  v.  Easton,  74  Hun  (N.  402  Sears  v.  Waters,  44  Hun  (N. 

Y.)  329;   Cady  v.  Sanford,  53  Vt.  Y.)  101. 

632.  *03  McHarg  v.  Eastman,  7  Robt. 

309MacVeagh  v.  Wild,  95  Fed.  84  (N.  Y.)  137;  Deming  v.  Puleston, 

(Indiana  statute).  3  Jones  &  S..  (N.  Y.)  309;   Jones 

400  Morgan  v.  Hedstrom,  164  N.  v.  Barlow,  6  Jones  &  S.  (N.  Y.) 
Y.  224.  142;  Novelty  Mfg.  Co.  v.  Connell, 

401  Pelker  V.  Standard  Yarn  Co.,  88  Hun  (N.  Y.)  254. 

148  Mass.  226.  404  Jones  v.  Barlow,  62  N.  Y.  202. 

Vol.  a-P.  Cor.  60. 
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Where  a  corporate  creditor  secured  by  a  chattel  mortgage  on 
machinery  and  tools,  with  a  power  of  sale  in  case  of  default, 
undertook  to  sell  under  the  power,  but  sold  at  auction  at  a  place 
on  the  premises  where  all  the  property  could  not  be  seen,  and 
as  a  whole,  instead  of  in  parcels,  and  when  no  one  was  present 
except  himself  and  the  secretary  of  the  company,  and  the  cred- 
itor bid  in  the  property  for  very  much  less  than  the  debt,  where- 
as it  was  worth  more  than  the  debt,  it  was  held  that  the  cred- 
itor had  no  claim  against  the  corporation  for  the  deficiency,  and 
could  not  hold  the  directors  liable  therefor  because  of  their  fail- 
ure to  file  an  annual  report.*"^ 

Ultra  vires  contracts  or  transactions. — A  statute  making 

directors  personally  liable  for  corporate  debts  does  not  render 
them  liable  for  an  alleged  indebtedness  under  an  ultra  vires  con- 
tract, if  the  circumstances  are  such  that  the  corporation  is  not 
bound,  for  in  such  a  case  there  is  no  corporate  debt.*"®  But,  of 
course,  if  the  corporation  is  liable,  notwithstanding  the  ultra 
vires  character  of  the  trasaction,  it  is  otherwise.*"'' 

Effect  of  creditor's  fraud. — A  statute  making  directors 

liable  for  corporate  debts  for  failure  to  file  a  report  of  the  com- 
pany's condition  does  not  render  them  liable  for  an  indebtedness 
imposed  upon  the  corporation  by  fraud  or  improper  practices  of 
the  creditor.""* 

Judgments. — A  judgment  against  a  corporation  for  the 

recovery  of  money  is  a  "debt,"  within  a  statute  making  directors 
liable  for  corporate  debts  in  case  of  failure  to  file  a  report  of  its 
condition,  and  may  be  counted  on  in  an  action  against  a  direct- 
or without  pleading  the  original  indebtedness.*"^  But  a  judg- 
ment recovered  after  failure  to  file  a  report,  on  a  debt  contract- 

406  Sherman  v.  Slayback,  58  Hue  "^ewis  v.  Armstrong,  8  Abb.  N.  C. 

(N.  Y.)  255.  (N.  Y.)  385. 

406  National  Park  Bank  of  New  A  judgment  for  costs  Is  a  debt 
York  V  Remsen,  43  Fed.  226  (an  for  wbich  a  trustee  may  be  liable 
accommodation  Indorsement).  under  a  statute  making  the  trus- 

407  See  ante,  §§  214(b),  215-218.  tees    of    a    corporation    liable,    in 

408  Adams  v.  Mills,  60  N.  Y.  533.  case  of  failure  to  file  a  report,  for 

409  Tabor  v.  Commercial  Nat.  all  debts  existing  at  the  time  of 
Bank  of  Cleveland,  27  XT.  S.  App.  the  default,  and  all  contracted 
111,  62  Fed.  383,  19  C.  C.  A.  429;  during  default.     Andrews  v.  Mur- 
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ed  before,  or  a  judgment  recovered  after  a  person  became  a 
director,  on  a  debt  contracted  before  he  became  such,  is  not 
within  a  statute  making  directors  liable  for  debts  contracted 
during  the  time  of  their  neglect  to  file  a  report,  or  for  debts 
contracted  while  they  are  directors,  as  the  case  may  be.*^°  And 
a  judgment  for  a  tort  is  not  a  "debt  contracted,"  within  the 
meaning  of  a  statute  making  directors  personally  liable  for 
debts  contracted.*^^ 

Damages  for  tort,  and  judgments  therefor. — Since  a  stat- 
ute making  directors  liable,  in  case  of  failure  to  file  a  report,  for 
all  "debts"  of  the  company  then  existing,  and  all  "debts  con- 
tracted" before  the  making  of  the  report,  is  penal  in  its  nature, 
and  is  therefore  to  be  strictly  construed,  it  has  been  held  that 
it  cannot  be  extended  by  construction  to  debts  not  arising  ex 
contractu.*^^  Liability  for  unliquidated  damages  for  infringe- 
ment of  a  patent,  copyright,  or  trade-mark  is  not  a  "debt  con- 
tracted," within  the  meaning  of  a  statute  making  directors  per- 
sonally liable  for  debts  contracted.*^^ 

It  has  also  been  held  that  a  statute  making  directors  liable  for 
debts  of  the  corporation  contracted  in  excess  of  the  capital  stock 
applies  only  to  debts  voluntarily  created  by  the  directors,  and 
does  not  render  them  liable  for  a  judgment  recovered  against 
the  corporation  for  damages  for  a  tort.*^* 

(g)  Who  may  enforce  the  liability. — In  determining  vrho  may 
enforce  the  liability  for  corporate  debts  imposed  by  statute  upon 
the  directors  or  other  officers,  regard  must  be  had,  of  course,  to 
the  terms  of  the  particular  statute.  Subject  to  the  qualifica- 
tions hereafter  stated,  the  liability  may  be  enforced  by  any  cred- 
itor whose  debt  is  within  the  terms  of  the  statute,  and  by  no 

ray,  9  Abb.  Pr.  (N.  Y.)  8;  Allen  v.  bell,  17  R.  I.  51;   Esmond  v.  Bul- 

Clark,  108  N.  Y.  269,  reversing  43  lard,  16  Hun  (N.  Y.)  65. 

Hun,  377;   Id.,  66  Hun,  628.  ^is  Child  v.  Boston  &  Falrhaven 

*io  See   McHarg   v.   Eastman,   4  Iron  Works,  137-  Mass.  516,  50  Am. 

Robt.  (N.  Y.)  635,  7  Robt.  137.  Rep.  328;  Roberts  v.  Reed,  4  Wkly. 

411  See  infra,  this  subdivision.  Notes  Cas.  (Pa.)  417. 

412  Chase  v.  Curtis,  113  U.  S.  452.  m  Cable  v.  Gaty,  34  Mo.  573,  86 
And  see  Cable  v.  Gaty,  34  Mo.  573,  Am.  Dec.  126.  And  see  Leighton 
S6Am.  Dec.  126;  Leighton  v.  Camp-  v.  Campbell,  17  R.  I.  51. 
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otker.*^*  One  who  sues  the  directors  uxtder  such  a  statntie  must 
prove  that  there  is  a  valid,  subsisting  debt  due  from  the  corpo- 
ration to  him.^^® 

The  right  to  enforce  a  judgment  or  other  debt  against  the  offi- 
cers of  a  corporation  passes  to  the  assignee  thereof.*^^  A  sur- 
viving partner  may  enforce  a  debt  which  belonged  to  the  firm.*^® 

The  f  iact  that  a  creditor  is  also  a  stoekholder,  or  even  an  offi- 
cer, does  not  prevent  him  from  enforcing  the  liability  of  the 
directors  or  other  officers,  if  he  is  in  no  way  responsible  for  or 
connected  with  the  misconduct  or  neglect  of  which  he  com- 
plains,*^® unless  it  appears  from  the  terms  of  the  statute,  or  its 
purpose,  that  it  was  not  intended  for  the  benefit  of  creditors 
who  might  also  be  stocMiolders  or  officers.*^"  But  a  director  or 
other  officer  who  is  also  a  creditor  cannot  hold  the  other  direct- 
ors or  officers  liable  for  his  debt  because  of  acts  or  omissions 
of  which  he  is  equally  guilty,  and  for  which  he  would  be  lia- 

iiGAs  to  what  debts  are  within  N.  Y.  373;  Morgan  v.  Hedstrom, 
the  statutes,  see  supra,  this  see-  164  N.  Y.  224;  Allen  y.  Clark  66 
tion,    ff)  Hun    (N.    Y.)    628;    Fitzgerald   v. 

Under  the  Massachusetts  statute  Weidenbeck,  76  Fed.  695;  Davis  v, 
making  officers  liable  for  corporate  Mills,  99  Fed,  39. 
debts  if  they  shall  make  a  fals^       "s  Ferguson  v.  Gill,  64  Hun  (N. 
certificate  required  by  law,  or  fail   Y.)  284.  r   «    *     co  m   v 

to  file  a  report,  etc.,  and  providing  «»  Sanborn  v.  Lefferts,  58  N.  Y. 
that  to  render  an  officer  liable,  179;  Anderson  v.  Blattau,  43  Mo. 
iiirte'ment  must  be  recovered  42.  See,  also,  Janney  v.  Minneap- 
i^ainst  the  corporation  and  an  olis  Industrial  Exposition.  79  Minn. 
elSon  returned  unsatisfied,  488;  Weber  v.  Fickey,  52  Md.  500. 
after  Xch  any  creditor  may  file  ««  See  McDowall  v.  Sheehany 
a  bUli^  equity  for  himself  and  129  N.  Y.  200;  Thacher  v.  King 
all  other  creditors  against  all  the  156  Mass.  490.  And  see  ante,  § 
nffifprs  liable  for  the  debts  of  the   820(e).  ,,     .  ^  ^ 

rSatlon-in  such  a  proceed-  Under  the  Massachusetts  statute 
mg?heudgment  creditor,  as  wei;  providing  that  the  oificers  of  a 
as  other  creditors,  may  prove  any  corporation  shall  be  jointly  and 
claims  due  on  Simple  contract,  severally  liable,  when  the  debts  of 
ThMher  V  King,  156  Mass.  490.  the  corporation  exceed  the  capital 
^«6  National  P^k  Bank  of  Now  stock,  to  the  extent  of  such  excess 
Vnrk  V  Remsen,  43  Fed.  226;  Mil-  existing  when  suit  is  commenced 
S  V  WhUrioN  Y.  137;  Adams  against  the  corporation,  it  has  been 
V  Milir  60  k  Y.  533;  Hill  v.  Fra-  held  that  a  director  who  Is  a 
lier  22  Pa.  St.  320;  Jones  v.  Bai-  creditor,  or  a  member  of  a  firm 
inw'  62  N  Y.  202;  Sherman  v.  which  is  a  creditor,  is  not  entitled 
mr;back   58  Hun  (N.  Y.)  255.        to  share  with  the  other  cr^itors 

^'iTHni^T,  V  erosbv  49  N  Y.  183';  in  the  fund  raised  from  tliedirect- 
Pittv  Ceorge  14  Hun  (N.  Y  56».  ors  in  enforcing  their  liabJUty  a« 
Te  N.  Y  eisf  Cornen  V.  Roach,  101  the  statute  is  not  intended  for  the 
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ble,  equally  with  them,  to  other  creditors ;  for  h*  eanmot  thus 
take  advantage  of  his  own  neglect  or  miseonduet.'*^^  And  this 
estoppel  extends  also  to  his  assigmee/^^  unless  the  assignment 
of  the  deht  was  absolute  and  for  value,  and  was  made  before 
the  default.*^*  The  fact  that  the  director  seeking  to  hold  the 
others  liable  was  illegally  elected  is  immaterial,  if  he  acted  as 
a  director.*^* 

A  creditor  is  not  precluded  from  enforcing  his  claim  against 
an  officer  for  the  filing  of  a  false  report  because  he  knew  the 
report  was  false,  where  the  statute  does  not  require  that  he  shall 
have  relied  on  the  report.*^^  And  a  creditor  is  not  precluded 
•from  holding  the  officers  liable  for  failure  to  file  a  report  by 
the  fact  that  he  had  actual  notice  of  all  facts  which  would  have 
been  stated  in  the  report  if  filed.*^® 

The  personal  liability  imposed  upon  directors  and  other  offi- 
cers for  corpor..-  debts  is  imposed  for  the  benefit  of  cred- 
itors, and  the  liability  does  not  constitute  any  part  of  the  as- 
sets of  the  corporation.*^'^  It  follows  that  the  right  to  enforce 
the  liability  does  not  pass  to  an  assignee  of  the  corporation  for 
the  benefit  of  creditors.*^* 

benefit  of  directors  who  are  cred-  373.     See,     also.     Chemical     Nat. 

itors.    Thacher  v.  King,  156  Mass.  Bank  v.  Colwell,  14  Daly   (N.  Y.) 

490.  361,  132  N.  Y.  250. 

*2i  Easterly  v.  Barber,  65  N.  Y.  The   fact   that   a    director   of   a 

252;  Knox  V.  Baldwin,  80  N.  Y.  610;,  corporation,   who   held    its   bonds, 

Briggs   V.  Easterly,   62   Barb.    (N.  was  in  default  in  filing  a  report, 

Y.)  51;  Wait  v.  Ferguson,  14  Aljb.  does   not  affect  the   right   of   one 

Pr.    (N.  Y.)    379;    Estes  v.  Burns,  to  whom  he  has  sold  and  assigned^ 

5  Jones  &  S.  (N.  Y.)   1;  Roach  v.  the  bonds  to  sue  the  directors  to 

Duckworth,   61    How.   Pr.    (N.   Y.)  enforce    their     personal     liability. 

128,  65  How.  Pr.  303;   Bfonson  v.  Morgan    v.    Hedstrom,    164    N.    Y. 

Dimock,  4  Hun  (N.  Y.)  614.  224. 

Contra,    under    the    Massachu-  121  Easterly  v.  Barber,  65  N.  Y. 

setts  statute  making  ofllcers  liable  252. 

for    making   any   false    certificate  ^^^  Ferguson  v.  Gill,  64  Hun  (N. 

required   by   law,    George    Woods  Y.)  284. 

Co.  V.  Storer,  144  Mass.  399.  •ias  Sullivan  v.  Sullivan  Mfg.  Co., 

422  Bronson    v.    Dimock,    4    Hun  20  S.  C.  79. 

(N.  Y.)  614;  Briggs  v.  Easterly,  62  427  pirst  Nat..  Bank  of  Barre  v. 

Barb.  (N.  Y.)  51;  Roach  v.  Duck-  Hingham  Mfg.  Co.,  127  Mass.  563. 

worth,  61  How.  Pr.    (N.   Y.)   128,  See  ante,  |  820(a). 

65  How.  Pr.  303 ;  Knox  v.  Baldwin,  12s  First  Nat..  Bank  of  Barre  v. 

80  N.  Y.  610.  Hingham  Mfg.  Co.,  127  Mass.  563. 

423  Cornell  v.  Roach,  101  N.  Y.  See  ante,  §  820(a). 
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(h)  Who  are  liable  as  directors  or  officers. — The  statutes  im- 
posing upon  the  officers  of  corporations  personal  liability  for 
corporate  debts  for  neglect  or  misconduct  generally  use  such 
terms  as  to  leave  no  doubt  as  to  the  officers  to  whom  the  stat- 
ute is  intended  to  apply.  The  term  "officers,"  in  such  a  stat- 
ute, is  broad  enough  to  include  the  directors  or  trustees.**® 

Under  a  statute  making  the  directors  or  other  officers  liable 
for  corporate  debts  for  failure  to  file  a  report,  or  for  making 
a  false  report,  or  for  doing  certain  prohibited  acts,  the  liability 
attaches  to  those  only  who  are  directors  or  officers  at  or  during 
the  time  of  the  default,  or  at  the  time  of  the  prohibited  acts, 
as  the  case  may  be.*^"  A  former  director  is  not  liable  for  a 
default  occurring  after  he  had  resigned  in  good  faith  and 
ceased  to  act  as  a  director,  although  his  resignation  jnay  not 
have  been  formally  accepted.*^^  And  it  can  make  no  differ- 
ence that  the  creditors  had  no  notice  of  the  resignation.*^=^ 


429  Gate  V.  Theis,  33  Ind.  307; 
Brand  v.  Godwin,  15  Daly  (N.  Y.) 
456;  Torbett  v.  Eaton,  49  Hun,  209, 
113  N.  Y.  623. 

430Boughton  V.  Otis,  21  N.  Y. 
261;  Chandler  v.  Hoag,  2  Hun,  613, 
63  N.  Y.  624;  Staler  &  Hall  Quarry 
Co.  V.  Brewster,  10  Abb.  Pr.  (N. 
Y  )  464;  Staler  &  Hall  Quarry  Co. 
V.  Bliss,  34  Barb.  309,  27  N.  Y.  297; 
Vincent  v.  Sands,  42  How.  Pr.  (N. 
Y.)  231;  Irvine  v.  McKeon,  23  Cal. 
472;  Austin  v.  Berlin,  13  Colo.  198; 
Schofield  V.  Henderson,  67  Ind. 
258-  Bank  of  Mutual  Redemption 
V.  Hill,  56  Me.  385,  96  Am.  Dec. 
470;  and  other  cases  cited  in  the 
notes  following. 

Under  a  statute  making  the  di- 
rectors of  a  corporation  personally 
liable  for  their  "official  misman- 
agement," directors  are  liable  only 
for  mismanagement  which  occur- 
red during  the  year  for  which 
they  were  elected,  and  during 
which  they  acted.  They  are  not 
liable  for  renewals  of  worthless 
paper  discounted  by  a  previous 
Tjoard.  Bank  of  Mutual  Redemp- 
tion V.  Hill,  56  Me.  385,  96  Am. 
Dec.  470. 


Those  directors  only  are  liable 
for  debts  created  in  excess  of  the 
capital  stock  who  were  directors 
at  the  time  the  excessive  debts 
were  contracted.  Irvine  v.  Mc- 
Keon, 23  Cal.  472;  Scofleld  v.  Hen- 
derson, 67  Ind.  258. 

A  former  director  is  not  liable 
by  reason  of  excessive  debts  cre- 
ated by  his  successors.  Schofield 
V.  Henderson,  67  Ind.  258. 

431  Chandler  v.  Hoag,  2  Hun,  613, 
63  N.  Y.  624;  BTuce  v.  Piatt,  80 
N.  Y.  379,  2  Keener's  Cas.  1763; 
Van  Amburgh  v.  Baker,  81  N.  Y. 
46;  Wade  v.  Baker,  81  N.  Y.  622; 
Noble  V.  Buler,  20  App.  Div.  (N. 
Y.)  548;  Squires  v.  Brown,  22  How. 
Pr.  (N.  Y.)  35;  Blake  v.  Wheeler, 
18  Hun  (N.  Y.)  496;  Jackson  v. 
Clifford,  5  App.  D.  C.  312.  And  see 
ante,  §  667. 

But  he  must  have  ceased  to  act 
as  a  director  after  resigning. 
Western  Nat.  Bank  v.  Faber,  29 
Misc.  Rep.  (N.  Y.)  467. 

432  Bruce  v.  Piatt,  80  N.  Y.  379, 
2  Keener's  Cas.  1763. 
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Directors  who  retire  from  office  after  default  in  filing  a  report, 
while  they  remain  liable  for  debts  contracted  before  their  re- 
tirement, are  not  liable  for  those  contracted  afterwards.*^* 

Of  course,  a  person  who  has  been  held  out  as  a  director  with- 
out his  knowledge,  and  who  has  never  accepted  the  office  or 
acted  as  a  director,  cannot  be  held  liable.***  One  who  has  been 
elected  a  director,  but  who  has  never  evinced  his  assent  to  the 
election,  or  in  any  manner  acted  as  director,  cannot  be  held 
liable.**®  But  if  a  person  is  elected  and  acts  as  a  director,  he 
cannot  escape  personal  liability  by  showing  that  his  election 
was  illegal,  or  that  he  was  not  eligible.***  And  a  director  is 
liable  for  a  default  after  expiration  of  his  term  of  office,  if  he 
continued  to  act.**'' 

(i)  Whether  the  liability  survives. — When  the  statute  making 


433  Vincent  v.  Sands,  42  How.  Pr. 
(N.  Y.)  231. 

43*  See  Hume  v.  Commercial 
Bank,  9  Lea  (Tenn.)   728. 

•435  Cameron  v.  Seaman,  69  N.  Y. 
396,  25  Am.  Rep.  212;  Osborne  & 
Cheesman  Co.  v.  Croome,  14  Hun 
(N.  Y.)   164. 

*3«  Easterly  v.  Barber,  65  N.  Y. 
252;  Halstead  v.  Dodge,  19  Jones 
&  S.  (N.  Y.)  169;  Union  Nat.  Bank 
of  Troy  v.  Scott,  53  App.  Div.  (N, 
Y.)  65;  St.  George  Vineyard  Co.  v. 
Fritz,  48  App.  Div.  (N.  Y.)  233. 
Compare,  however.  Craw  v.  Easter- 
ly, 4  Lans.  (N.  Y.)  513. 

Persons  who  act  as  directors, 
and  fail  to  file  the  annual  report 
as  required  by  law,  cannot  escape 
liability  to  creditors  on  the  ground 
that  they  did  not  hold  the  num- 
ber of  shares  required  by  statute 
to  qualify  them  to  be  directors. 
Donnelly  v.  Pancoast,  15  App.  Div. 
(N.  Y.)  323. 

437  .Tenet  v.  Nims,  7  Colo.  App. 
88 ;  Deming  v.  Puleston,  3  Jones  & 
S.  (N.  Y.)  309;  Reed  v.  Keese,  5 
Jones  &  S.  (N.  Y.)  269. 

A  director  is  liable  in  case  ol  fail- 
ure to  file  a  report  after  his  term  of 
office  expires,  but  before  his  suc- 
cessor is  elected,  where  a  statute 
provides  that  every  director  shall, 


continue  to  hold  office  until  his 
successor  has  been  elected.  Tysen 
V.  Fritz,  44  App.  Div.  (N.  Y.)  562. 

Under  a  statute  (Laws  N.  Y.  1892, 
c.    688,    §§    20,    30,    48)    providing 
that    "if  a  director  shall  cease  to 
be   a   stockholder   his   office   shall 
become   vacant";    that   a  transfer 
of  stock  by  a  shareholder  in  con- 
templation of  the  insolvency  of  the 
corporation  shall  be  void,  and  that 
a  director  violating  a  provision  of 
the  section  shall  be  liable  to  cred 
iters  of  the   corporation  for  "any 
loss  they  may  sustain  by  such  vio- 
lation" ;  and  declaring  directors,  in 
case  an  annual  report  is  not  made, 
"liable  for  all  the  debts  of  the  cor- 
poration then  existing,  and  for  all 
contracted  before  such  report  shall 
be  made," — it  has  been  held  that 
a  director  who  makes  an  absolute 
transfer    of   his    shares,    although 
with  the  belief  that  the  corpora- 
tion is  insolvent,  and  will  ultimate- 
ly fail,   but  without  reference  to 
any  particular  liability  to  be  there- 
after incurred,  ceases  to  be  a  di- 
rector, and  is  not  liable  to  a  per- 
son who  becomes  a  creditor  of  tho 
corporation  after  a  new  certificate 
has  been  issued  to  the  transferee. 
Sinclair  v.  Dwight,  9  App.  Div.  297;, 
Sinclair  v.  Fuller,  158  N.  Y.  607. 
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directors  of  a  corporation  personally  liable  for  its  debts  is  penal 
in  its  nature,  the  liability  of  a  director  does  not  survive  his  death, 
and  an  action  cannot  be  maintained  against  his  personal  rep- 
resentative.*^* And  the  death  of  a  director  after  an  action  has 
been  commenced  against  him,  but  before  judgment,  wiU  abate 
the  action.*^* 

This  does  not  apply,  of  course,  if  the  liability,  as  it  may  be, 
is  contractual,  or  remedial  and  quasi  contractual,  and  not  penal 
in  its  nature.**** 

(j)  Waiver,  release,  or  discharge. — A  creditor  of  a  corporation, 
having  a  right  to  enforce  his  debt  against  a  director  or  other 
officer  under  a  statute,  may  waive  his  right  or  release  the  offi- 
cers.**^    And  he  may  do  so  by  releasing  the  corporation.**^ 

438  stokes  V.  Stickney,  96  N.  Y.  Carr  v.  Rischer,  119  N.  Y.  117,  2 
323,  2  Keener's  Cas.  1750;  Carr  v.  Keener's  Gas.  1751. 
Rischer,  119  N.  Y.  117,  2  Keener's  no  McComb  v.  Kellogg,  48  Hun 
Cas.  1751;  Brackett  v.  Grlswold,  (N.  Y.)  621;  Stephens  v.  Overstolz, 
103  N.  Y.  425;  Bank  of  California  v.  43  Fed.  465;  Parr  v.  Briggs'  Es- 
Collins,  5  Hun  (N.  Y.)  209;  Reyn-  tate,  72  Vt.  225;  supra,  this  sec- 
olds  V.  lyiason,  54  How.  Pr.  (N.  tion,  (c).  And  see  ante,  §  813. 
Y.)  213;  Boyle  v.  Thurber,  50  Hun  4*1  A  creditor  who,  at  the  time 
(N.  Y.)  259;  Mitchell  t.  Hotchkiss,  his  debt  is  contracted,  agrees  with 
48  Conn.  9,  40  Am.  Rep.  146;  Glth-  the  directors  that  it  shall  not  be 
ers  V.  Clarke,  158  Pa.  St.  616;  necessary  for  them  to  file  their  re- 
Moies  V.  Sprague,  9  R.  I.  541;  Bos-  port,  cannot  afterwards  hold  them 
ton  &  Maine  Railroad  v.  Graves,  liable  for  failure  to  file  the  same. 
80  Fed.  588;  Derrickson  v.  Smith,  Caraher  v.  Mulligan,  54  Hun  (N. 
27  N.  J.  Law,  166,  2  Smith's  Cas.  Y.)  638. 

914     (dictum  of  Elmer,  J.).     And  Directors   of   a   corporation   are 

see  ante,  §  813.  not  exempt  from  liability  for  fail- 

139  Brackett  v.  Griswold,  103  N.  ure   to    file   an   annual   report   be- 

Y.  425.  cause  a  bond  of  the  corporation. 

But  after  a  judgment  has  been  which  constituted  one  of  its  debts 
recovered  by  a  creditor  against  a  at  the  time  of  such  failure,  con- 
director,  the  judgment  becomes  tained  a  provision  that  no  stock- 
"property  with  all  the  attributes  of  holder  should  be  individually  lia- 
a  judgment  in  an  action  ex  con-  ble  upon  or  in  respect  to  it.  Swan- 
tractu,"  the  original  wrong  being  coat  v.  Remsen,  78  Fed.  592. 
merged  therein,  and  the  subse-  And  it  has  been  held  that  the  di- 
quent  death  of  the  director  will  rectors  of  an  insurance  company 
not  affect  the  right  of  the  creditor  cannot  exempt  themselves  from  a 
to  enforce  the  judgment  against  personal  liability  imposed  upon 
his  estate.  It  follows  that,  where  them  by  statute  by  inserting  a 
the  judgment  is  reversed  and  a  provision  in  policies  that  they 
new  trial  granted  on  the  director's  shall  not  be  liable.  Greene  v. 
appeal,  an  appeal  from  the  judg-  Walton,  59  Hun  (N.  Y.)  102,  618. 
ment  of  reversal  may  be  prosecut-  4*2  Raber  v.  Jones,  40  Ind.  436. 
ed     after    the     director's     death.  See  supra,  this  section,  (f). 
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A  creditor  who  files  his  claim  with  an  assignee  of  the  corpora- 
tion for  the  benefit  of  creditors  does  not  thereby  waive  ihis  right 
to  enforce  the  personal  liability  of  the  directors.*^* 

ITor  does  a  creditor  waive  his  right  to  enforce  the  personal 
liability  of  directors  by  proceeding  against  stockholders  to  en- 
force their  personal  liability,  and  recovering  judgment  against 
them;***  or  by  recovering  a  judgment  against  the  corpora- 
tion,**^ .unless  the  liability  is  on  the  original  debt  only,  and  not 
secondary,  and  the  original  debt  is  thereby  extinguished.**^ 

After  the  assignment  of  a  judgment  against  a  corporation 
for  which  the  directors  are  personally  liable,  the  assignor  can- 
not release  the  directors  so  as  to  affect  the  rights  of  the  assignee ; 
at  least,  if  the  directors  have  notice  of  the  assignment.**^ 

The  discharge  of  a  corporation  in  bankruptcy  under  the 

federal  bankruptcy  law  of  1898  does  not  discharge  directors 
from  a  statutory  liability  for  its  debts,  since  the  act  expressly 
provides  that  the  discharge  of  a  bankrupt  shall  not  affect  the  lia- 
bility of  any  person  who  is  a  co-debtor  with  him,  or  who  is  a 
guarantor  or  in  any  manner  a  surety  for  him.*** 

(k)  How  the  liability  must  be  enforced. — ^When  a  statute  mak- 
ing the  directors  or  other  officers  of  a  corporation  liable  for 
.  corporate  debts  prescribes  a  special  remedy  for  enforcing  the 
same,  such  remedy  is  exclusive,  and  must  be  strictly  followed.**^ 
Sometimes  it  is  expressly  provided  that  the  liability  shall  be 
enforced  by  a  bill  in  equity,  and  in  such  a  case  the  remedy  in 
equity  is  exclusive.*^^ 

Whether  the  remedy  is  at  law  or  in  equity,  in  the  absence 
of  express  provision  on  the  subject,  depends  upon  the  terms  of 

443  Loverin   v.    McLaughlin,    161  v.  Vanderveer,  55  App.  Div.  (N.  Y.) 
III.  417.  549. 

444  Vincent  v.  Sands,  42  How.  Pr.  **»  Priest  v.  Essex  Hat  Mfg.  Co., 
(N.  Y.)  231.  115  Mass.  380;  Dewey  v.  Baker,  16 

445Byers  v.  Franklin  Coal   Co.,  Gray  (Mass.)  130. 
106   Mass.    131 ;    McHarg   v.    East-  45o  Merchants'    Bank   v.    Steven- 
man,  35  How.  Pr.  (N.  Y.)  205.  son,  10  Gray  (Mass.)  232;  Bond  v. 

446  See  supra,  this  section,  (f).  Morse,  9  Allen  (Mass.)  471;  Coch- 

447  Helen  V.  Crosby,  49  N.  Y.  183.  rane    v.    Reed,    13    Allen    (Mass.) 

448  In  re  Marshall  Paper  Co.,  95  455;  McRae  v.  Locke,  114  Mass. 
Fed.  419.    And  see  Wood  &  Selick  96. 
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the  statute  and  the  nature' of  the  liability.  Some  of  the  stat- 
utes impose  a  primary  and  several  or  joint  and  several  liability 
upon  the  part  of  each  director,  or  all  the  directors,  to  each  cred- 
itor, which  may  be  enforced  by  an  action  at  law.  Such  is  the 
case,  for  example,  under  a  statute  providing  that  a  corporation 
shall  file  and  publish  an  annual  report  of  its  condition,  and  that, 
if  it  shall  fail  to  do  so,  the  directors  or  trustees  shall  be  jointly 
and  severally  liable  for  all  the  debts  of  the  company  -then  ex- 
isting, and  for  all  that  shall  be  contracted  before  the  report 
shall  be  made,*^^  and  of  a  statute  providing  that  if  the  report 
required  by  statute  to  be  made  by  the  officers  of  a  corporation 
shall  be  false  in  any  material  representation,  all  the  officers  who 
shall  have  signed  the  same  shall  be  jointly  and  severally  liable 
for  all  debts  of  the  corporation  contracted  while  they  are  offi- 
cers thereof,  etc.*^^ 

Other  statutes  have  been  construed  as  imposing  a  secondary 
liability,  and  one  for  the  common  benefit  of  all  the  creditors, 
which,  like  the  similar  liability  on  the  part  of  stockholders,  is 
enforceable  only  by  a  creditors'  suit  in  equity.  Such  was  held 
to  be  the  effect  of  a  statute  in  New  York  providing  that  the  di- 
rectors of  a  corporation  creating  or  consenting  to  the  creation 
of  any  debt  of  the  corporation,  unsecured  by  mortgage,  in  ex- 
cess of  its  paid-up  capital  stock,  should  "be  personally  liable 
therefor  to  the  creditors  of  the  corporation."  It  was  held  that 
this  statute  imposed  liability  upon  directors  creating  or  assent- 
ing to  the  creation  of  debts  in  excess  of  the  paid-up  capital  stock, 

451  Garrison  v.  Howe,  17  N.  Y.  Supp.  1107,  affirming  22  Misc.  Rep. 

458 ;   Sanborn  v.  Lefferts,  58  N.  Y,  5S3 ;  Rose  v.  Chadwick,  9  App.  Div. 

179.      See,    also,    Gregory   v.    Ger-  (N.    Y.)    311;    Gamp    Mfg.    Co.   v. 

man  Bank  of  Denver,  3  Colo.  332,  Reamer,  14  App.  Div.  408,  revers- 

25    Am.    Rep.    760;    M.    I.    Wilcox  ing  Camp   Mfg.   Co.  v.   Harriman, 

Cordage  &  Supply  Co.  v.  Mosher,  18  Misc.  Rep.  619 ;  Mllson  Render- 

114  Mich.  64;  Loverin  v.  McLaugli-  ing  &   Fertilizer  Co.  v.  Baker,  1(> 

Tin,   161  111.   417,  46  111.  App.  373;  App.  Div.   (N.  Y.)   581;   Fitzgerald 

Patterson  v.  Stewart,  41  Minn.  84,  v.  Weidenbeck,  76  Fed.  695  (Mon- 

16  Am.  St.  Rep.  671;  Bauer  v.  Piatt,  tana  statute). 
72  Hun  (N.  Y.)  326;  Empire  State 

Savings  Bank  v.  Beard,  81  Hun  (N.  *52  pier  v.  Hanmore,  86  N.  Y.  95; 

Y.)   184;   Kugelman  v.  Hirschman,  Huntington   v.    Attrill,    118   N.   Y. 

23  Misc.  Rep.  (N.  Y.)  773,  53  N.  Y.  365. 
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■to  the  extent  of  such  excess,  not  for  the  benefit  of  any  particular 
creditor,  but  for  the  benefit  of  all,  that  the  liability  was  second- 
ary and  could  only  be  resorted  to  after  exhausting  the  usual 
remedies  against  the  corporation,  and  that  a  single  creditor 
whose  debt  was  created  in  excess  of  the  limitation  could  not 
maintain  an  action  at  law  against  the  directors  to  recover  the 
amount  of  the  debt  as  a  primary  liability,  but  that  the  liability 
must  be  enforced  in  equity  in  a  suit  to  which  all  the  creditors 
and  the  corporation  itself  were  parties  or  represented,  and  in 
which  an  accounting  could  be  had  and  all  the  equities  adjust- 
g(j_453     There  are  similar  decisions  in  other  jurisdictions.*®* 

(1)  Necessity  for  judgment  and  execution  against  the  corporation. 
Some  of  the  statutes  making  directors  or  other  officers  of  cor- 
porations personally  liable  for  corporate  debts  in  case  of  cer- 
tain defaults  or  misconduct  impose  an  original  and  primary 
liability  directly  to  creditors;  so  that  a  creditor  may  main- 
tain an  action  against  them  on  his  debt  without  first  recovering 
a  judgment  against  the  corporation,  and  having  an  execution, 
returned  unsatisfied.*^® 

453  National  Bank  of  Auburn  v.   Car  Wheel  Co.,   95  Tenn.  634,  49 
Dillingham,  147  N.  Y.  603,  49  Am.   Am.  St.  Rep.  943. 
St.  Rep.  692,  2  Keener's  Cas.  1771       Compare,     however,     Windham, 
(overruling  Patterson  v.  Robinson,   Provident  Institution  v.   Sprague, 
36  Hun  [N.  Y.]   622,  37  Hun,  341,   43  Vt.  502. 

and  explaining  Patterson  v.  Rob-  *55  Wolverton  v.  George  H.  Tay- 
inson,  116  N.  Y.  193).  lor  &  Co.,  157  111.  485,  43  111.  App. 

See,  also,  Anderson  v.  Speers,  21  424;  Merchants'  Bank  v.  Steven- 
Hun  (N.  Y.)  568;  McClave  v.  son,  5  Allen  (Mass.)  398;  Patter- 
Thompson,  36  Hun  (N.  Y.)  365;  son  v.  Stewart,  41  Minn.  84,  16  Am. 
American  Grocery  Co.  v.  Flint,  5  St.  Rep.  671;  M.  I.  Wilcox  Cordage 
App.  Div.  (N.  Y.)  263;  Whitney  v.  &  Supply  Co.  v.  Mosher,  114  Mich. 
Wilcox,  58  App.  Div.  (N.  Y.)  57;  64;  Cochxan  v.  Smith,  22  Jones  &  S. 
Whitney  v.  Pugh,  58  App.  Div.  (N.  (N.  Y.)  117;  State  Bank  of  Rock 
Y.)  316.  Valley  v.  Andrews,  18  N.  Y.  Supp. 

45*  Woolverton  v.  Taylor,  132  111.  167;  Id.,  2  Misc.  Rep.  394,  21  N.  T. 
197,  22  Am.  St.  Rep.  521;  Low  v.  Supp.  948;  Merritt  v.  Goodrich,  2 
Buchanan,  94  111.  76;  Buchanan  v.  Misc.  Rep.  (N.  Y.)  578;  Strauss  v. 
Bartow  Iron  Co.,  3  111.  App.  191;  Trotter,  6  Misc.  Rep.  (N.  Y.)  77; 
Hornor  v.  Henning,  93  U.  S.  228;  Rose  v.  Chadwick,  9  App.  Div.  (N. 
Stone  V.  Chisholm,  113  V.  S.  302;  Y.)  311;  Camp  Mfg.  Co.  v.  Reamer, 
James  H.  Rice  Co.  v.  Libbey,  85  14  App.  Div.  (N.  Y.)  408,  reversing 
Fed.  821;  Id.,  45  C.  C.  A.  78,  105  Camp  Mfg.  Co.  v.  Harriman,  1& 
Fed.  825;  Moulton  v.  Connell-Hall-  Misc.  Rep.  619;  Milson  Rendering 
McLester  Co.,  93  Tenn.  377 ;  Trades-  &  Fertilizer  Co.  v.  Baker,  16  App. 
man  Publishing  Co.  v.   Knoxville  Div.   (N.  Y.)    581;   Manhattan  Co. 
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Other  statutes,  either  in  express  terms  or  by  implication,  im- 
pose a  secondary  liability ;  so  that  a  creditor  cannot  sue  direct- 
ors until  he  has  exhausted  his  remedy  against  the  corporation 
by  recovery  of  a  judgment  and  issue  of  an  execution,*^*^  unless 
he  shows  that  such  a  step  was  impossible  or  would  have  been 
nugatory.*®'' 

(m)  Conclusiveness  of  judgment  against  the  corporation. — ^By 
the  weight  of  authority,  when  a  statute  makes  the  directors  of 
a  corporation  originally  liable  for  corporate  debts  in  case  of 
certain  defaults  or  misconduct,  and  an  action  is  brought  against 
a  director  by  a  creditor  on  his  claim  against  the  corporation,  a 
judgment  recovered  against  the  corporation  for  the  debt  is  not 
only  not  conclusive,  but  it  is  not  even  prima  facie  evidence  of 
the  debt.«8 

(n)  Statute  of  limitations. — ^When  the  statute  imposing  upon 
the  ofBcers  of  a  corporation  personal  liability  for  its  debts  by 
reason  of  neglect  or  misconduct  is  penal  in  its  nature,  as  is 
generally  held,*®'  an  action  against  them  by  a  creditor  is  within 
a  clause  of  the  statute  of  limitations  relating  to  actions  for  penal- 
ties, or  actions  "upon  a  statute  for  a  penalty  or  forfeiture."*^" 

V.  Kaldenberg,  27  App.  Div.  31,  165  ing  Co.  v.  Wadsworth,  27  App.  Div. 

N.  Y.  1.  (N.  Y.)  550. 

*66  Kinsley  v.  Rice,  10  Gray  457  Whitney  v.  Pugh,  58  App.  Div. 
(Mass.)  325;  Norfolk  v.  American  (N.  Y.)  316.  See  ante,  §  814(b). 
Steam  Gas  Co.,  103  Mass.  160;  iss  Chase  v.  Curtis,  113  U.  S. 
Thacher  v.  King,  156  Mass.  490;  452;  Miller  v.  White,  50  N.  Y.  137; 
Priest  V.  Essex  Hat  Mfg.  Co.,  115  McMahon  v.  Macy,  51  N.  Y.  155; 
Mass.  380;  Paulsen  v.  Van  Steen-  Esmond  v.  BuUard,  16  Hun  (N.  Y.) 
bergh,  65  How.  Pr.  (N.  Y.)  342;  65;  Kraft  v.  Coykendall,  34  Hun 
National  Bank  of  Auburn  v.  Dil-  (N.  Y.)  285;  Brand  v.  Godwin,  15 
lingham,  147  N.  Y.  603,  49  Am.  St.  Daly  (N.  Y.)  456;  Torbett  v.  God- 
Rep.  692,  2  Keener's  Cas.  1771;  win,  62  Hun  (N.  Y.)  407;  Watson 
Archer  v.  Rose,  3  Brewst.  (Pa.)  v.  Godwin,  62  Hun  (N.  Y.)  622. 
264;  Bacon  v.  Morris,  10  Phila.'  Compare,  however,  Cady  v.  San- 
(Pa.)  93;  Johnson  v.  Churchwell,  1  ford,  53  Vt.  632;  Tyng  v.  Clarke,  9 
Head  (Tenn.)  146.  Hun  (N.  Y.)  269;  Sguires  v.  Brown, 

The  fact  that  an  execution  against  22   How.  Pr.   (N.  Y.)   35;   Allen  v. 

the  corporation,  on  which  a  cred-  Clark,  108  N.  Y.  269,  reversing  43 

Itors'  suit  against  the  directors  is  Hun,  377. 

based,  was  falsely  returned  unsat-  450  See  supra,  this  section,  (c). 

isfled,  is  no  defense,  unless  there  *6o  Merchants'     Bank     of     New 

was  collusion  on  the  part  of  the  Haven  v.  Bliss,  35  N.  Y.  412;  Jones 

plaintiff.    Berwind- White  Coal-Min-  v.  Barlow,  62  N.  Y.  202;  Wiles  v. 
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And  the  statute  commences  to  run  against  a  creditor  as  soon  as 
his  cause  of  action  accrues.**^ 

As  we  have  seen,  however,  the  liability  imposed  upon  the 
directors  or  other  officers  of  a  corporation  may  be  contractual 
or  quasi  contractual,  and  not  penal  in  its  nature ;  and  in  such  a 
case  it  will  be  governed  by  the  clause  of  the  statute  of  limita- 
tions relating  to  actions  ex  contractu,  or  to  actions  to  enforce 
a  liability  created  by  statute,  and  not  to  the  clause  limiting  the 
time  of  commencing  actions  for  the  recovery  of  a  penalty.  It 
has  been  so  held,  for  example,  of  a  statute  making  the  direct- 
ors of  a  corporation  liable  for  debts  contracted  in  excess  of  its 
capital  stock,  but  not  prohibiting  them  from  cojatracting  such 
debts."" 

The  statute  begins  to  run  against  a  creditor  under  such  a 
statute  from  the  maturity  of  his  debt,  and  not  from  the  time  it 

Suydam,  64  N.  Y.  173;  Knox  v.  In  a  New  York  case  it  was  held 
Baldwin,  80  N.  Y.  610;  Merchants'  that,  where  the  act  of  a  corpora- 
Nat.  Bank  of  Chicago  v.  North-  tion  in  receiving  money  on  deposit 
western  Mfg.  &  Car  Co.,  48  Minn,  is  ultra  vires,  the  depositor's  right 
349;  State  Savings  Bank  of  Butte  to  maintain  an  action  for  money 
City  V.  Johnson,  18  Mont.  440;  had  and  received  accrues  at  the 
Clough  V.  Rocky  Mountain  Oil  Co.,  time  of  the  deposit,  and,  the  di- 
25  Colo.  520;  Patterson  v.  Thomp-  rectors  having  failed  to  file  an  an- 
son,  86  Fed.  85.  See,  also,  ante,  nual  report  prior  to  the  time  of 
§  82S(a).  the  deposit,  the  statute  of  limita- 

See  however,  Nebraska  Nat.  tions  against  an  action  to  enforce 
Bank  v.  Walsh,  68  Ark.  433,  82  Am.  their  personal  liability  runs  from 
St.  Rep.  301.  th®  time  of  the  deposit,  and  is  not 

interrupted  by  credits  of  payment 

*6i  Jones  V.  Barlow,  62  N.  Y.  202;  qj.  charges  of  interest  on  the  ac- 
Losee  v.  Bullard,  79  N.  Y.  404;  count,  or  by  subsequent  failures  to 
Morgan  v.  Hedstrom,  164  N.  Y.  flje  reports.  Chapman  v.  Lynch, 
224;  Chapman  v.  Lynch,  156  N.  Y.  156  n.  Y.  551,  1  Keener's  Cas.  768. 
551,  1  Keener's  Cas.  768;  Blake  v.  The  right  of  a  creditor  to  sue  a 
Clausen,  10  App.  Div.  223.  158  N.  director  to  enforce  his  statutory 
Y.  727;  Patterson  v.  Thompson,  86  liability  because  of  failure  to  file 
Fed.  85.  an  annual  report  does  not  accrue 

The  right  of  holders  of  corporate  before  the  time  for  filing  the  re- 
bonds  to  sue  to  enforce  the  per-  port  has  expired,  and  the  statute 
sonal  liability  of  the  directors,  be-  of  limitations  does  not  commence 
cause  of  their  failure  to  file  a  re-  to  run  before  then.  Clough  v. 
port,  does  not  accrue  until  the  Rocky  Mountain  Oil  Co.,  25  Colo, 
bonds  mature,  and  the  statute  of   520. 

limitations  does  not  commence  to  1^2  Woolverton  v.  Taylor,  132  111. 
run  until  then.  Morgan  v.  Hed-  197,  22  Am.  St.  Rep.  521.  And  see 
Strom,  164  N.  Y.  224.  ante,  S  828. 
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is  originally  created;  e.  g.,  from  the  maturity  of  a  note,  and 
not  from  its  date.*^^ 

The  cause  of  action  accruing  to  creditors  of  a  corporation 
against  the  directors  or  trustees  who  fail  to  file  an  annual  re- 
port, as  required  by  statute,  is  not  extended  by  the  continuance 
of  the  default,  or  by  subsequent  defaults  in  filing  reports.*** 
IN'or  is  it  extended  by  renewals  or  extensions  of  time  of  payment 
given  to  the  corporation  by  the  creditor,  without  the  director's 
consent,  or  by  part  payments  made  by  the  corporation.*^ 

(o)  Eight  to  contribution.— When  the  liability  imposed  upon 
the  directors  or  other  officers  of  a  corporation  is  penal  in  its 
nature,*®®  an  officer  who  has  been  sued  and  compelled  to  pay  a 
debt  cannot  sue  the  other  officers  for  contribution.*®'^  But  it 
is  otherwise  if  the  liability  is  not  penal,  but  quasi  contractual, 
in  its  nature.*®* 

Contribution  from  stockholders. — Under  a  statute  making 

the  officers  of  a  corporation  liable  for  debts  contracted  before 
the  whole  capital  stock  has  been  paid  in,  and  also  making  the 
stockholders  liable  after  the  remedy  against  the  officers  has  been 
exhausted,  there  is  not  a  common  duty  or  burden  resting  upon 
officers  and  stockholders  alike,  but  the  officers  are  primarily  lia- 
ble, and  the  liability  of  the  stockholders  is  secondary.  And  there- 
fore officers  who  have  been  compelled  to  pay  corporate  debts 
under  the  statute  are  not  entitled  to  contribution  from  the  stock- 
holders. "The  obligation  of  contribution  is  founded  on  the 
equitable  principle  that  those  who  have  united  in  taking  upon 

463  Woolverton  v.  Taylor,  132  111.  *e7  Andrews  v.  Murray,  33  Barb. 
197,  22  Am.  St.  Rep.  521.  (N.  Y.)  354;  Hill  v.  Prazier,  22  Pa. 

*6*  State  Savings  Bank  of  Butte  St.  320;  Rogers  v.  Bennett,  2  Okla. 
City  V.  Johnson,  18  Mont.  440;  Lo-  553;  Gregory  v.  German  Bank  of 
see  V.  Bullard,  54  How.  Pr.  319,  79  Denver,  3  Colo.  332,  25  Am.  Rep. 
N.  y.  404;  Chapman  v.  Lynch,  156   760. 

N.  Y.  551,  1  Keener's  Cas.  768 ;  *68  Woolverton  v.  Taylor,  132  111. 
Morgan  v.  Hedstrom,  164  N.  Y.  224.  197,  22  Am.  St.  Rep.  521;  National 
Compare  Trinity  Church  v.  Vander-  Bank  of  Auburn  v.  Dillingham,  147 
bilt,  98  N.  Y.  170.  N.  Y.  603,  49  Am.  St.  Rep.  692,  2 

405  Blake  V.  Clausen,  10  App.  Div.  Keener's  Cas.  1771;  Nickerson  v. 
(N.  Y.)  223,  158  N.  Y.  727;  Patter-  Wheeler,  118  Mass.  295;  supra, 
son  V.  Thompson,  86  Fed.  85.  this  section,  (c).    And  see  ante,  § 

466  Supra,  this  section,  (c).  830. 
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themselves  a  common  duty  or  burden  ought  to  bear  it  equally. 
But  in  order  to  create  this  obligation  it  is  essential  that  the  duty 
or  burden  should  be  a  common  one ;  that  is,  that  it  should  rest 
upon  all  alike.  It  is  not  sufficient  that  two  or  more  persons 
are  liable  to  pay  the  same  debt.  The  liability  must  be  the  same 
in  kind  and  degree  j  not  separate  and  successive,  but  joint  and 
co-ordinate,  so  that  all  stand  in  aequali  jure,  in  regard  to  the 
performance  of  the  obligation  or  payment  of  the  debt  for  which 
they  are  respectively  liable."*®* 

(p)  Enforcing  the  statutes  in  other  states. — It  is  a  general 
principle  of  international  law  that  "the  courts  of  no  country 
execute  the  penal  laws  of  another,"*'^*'  and  this  is  true  as  between 
the  different  states.  Many  of  the  courts  have  held  that  this 
principle  applies  to  statutes  of  a  state  imposing  upon  the  di- 
rectors of  a  corporation  personal  liability  for  its  debts  as  a  pen- 
alty for  failing  to  file  a  report  of  the  company's  condition,  or 
to  do  other  acts  required  of  them  by  law,  or  for  doing  acts  pro- 
hibited ;  that  such  statutes  are  penal  statutes,  within  this  prin- 
ciple, and  that  they  will  not  be  enforced  in  the  courts  of  other 
states.*^^  The  more  recent  cases,  however,  show  that  this  doc- 
trine is  erroneous  and  cannot  be  sustained;  that  the  rule  of  in- 
ternational law  that  the  penal  laws  of  one  state  or  country  will 
not  be  enforced  in  another  state  or  country  applies  only  to  penal 
laws  in  the  strict  sense, — ^that  is,  laws  imposing  a  punishment, 
pecuniary  or  otherwise,  for  offenses  against  the  state ;  and  that 
a  statute  imposing  upon  directors  a  liability  for  corporate  debts 
is  not  a  penal  law  in  this  sense.  *^^     The  supreme  court  of  the 

469  stone     V.     Fenno,     6     Allen  Am.  Rep.  204;  Attrill  v.  Hunting- 

(Mass.)  579.  ton,  70  Md.  191,  14  Am.  St.   Rei). 

.„„  r^-u-  ^  T     X.      Ti/r      1,  11  ■    mi,„  344  (reversed  in  Huntington  v.  At- 

4J0  Chief  Justice  Marshall,  in  The  ^.^jji^^^g  U.  S.  657,  2  Keener's  Cas. 

Antelope,   10   Wheat.    (U.   S.)    66,  ^^^^^ .  gj^.^  ^   Hayden,  2  Abb.  Pr. 

^''^-  (N.  S.;  N.  Y.)  61;  Price  v.  Wilson, 

471  Derrickson  v.  Smith,  27  N.  J.  67  Barb.  (N.  Y.)  9.    And  see  ante. 

Law,  166,  2  Smith's  Cas.  914;  Salt  §  825(b). 
Lake  City  Nat.  Bank  v.  Hendrick- 

son,  40  N.  J.   Law,  52;   Halsey  v.       472  Huntington   v.   Attrill    [1893; 

McLean,  12  Allen  (Mass.)   439,  90  App.  Cas.  150,  2  Smith's  Cas.  918; 

Am.  Dec.  157;   First  Nat.  Bank  o(  Huntington   v.    Attrill,    146    U.    S. 

Plymouth  v.  Price,  33  Md.  487,  3  657,   2  Keener's  Cas.  1754;   Davis 
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United  States  Has  in  a  late  decision  settled  the  law  in  this  conn- 
try  in  so  far  as  the  right  of  a  creditor  who  has  recovered  a  judg- 
ment to  enforce  the  same  in  another  state  is  concerned.  It  has 
held  that  a.judgment  recovered  by  a  creditor  against  a  director, 
under  such  a  statute,  in  the  state  in  which  the  corporation  was 
created^  is  not  based  upon  a  penal  statute  in  the  sense  of  the  rule 
of  international  law  under  which  penal  statutes  are  not  enforced 
in  other  states,  and  that  for  the  courts  of  other  states  to  refuse 
to  enforce  the  judgment  on  this  ground  is  to  deny  to  the  judg- 
ment the  full  faith,  credit,  and  effect  to  which  it  is  entitled  un- 
der the  constitution  and  laws  of  the  United  States.*^'  This  de- 
cision, of  course,  does  not  affect  the  power  of  the  state  courts  to 
refuse  to  enforce  such  statutes  of  other  states,  where  the  action 
is  not  based  upon  a  judgment. 

A  statute,  as  we  have  seen,  may  impose  upon  the  directors  or 
other  officers  of  a  corporation  a  contractual  or  qiMsi  contractual 
liability  for  corporate  debts,  like  the  liability  generally  imposed 
upon  stockholders  •,"*  and  such  a  liability  may  be  enforced  in 
the  courts  of  other  states,*'^^  subject  to  the  qualifications  which 
have  been  shown  in  a  former  section.*^® 

T.  Mills,  99  Fed.  39;  Cady  v.  San-  *74  Supra,  this  section,  (c). 

ford    53   Vt.   632.     And   see   Park  its  Ex  parte  Van  Riper,  20  Wend. 

Bank  v.  Remsen,  158  U.  S.  337.  (N.  Y.)  617;  Farr  v.  BTiggs'  Estate. 

473  Huntington  v.  Attrill,  146  TJ.  72  Vt.  225,  82  Am.  St.  Rep.  930. 

S.   657,   2   Keener's   Cas.   1754,  re-  i^e  Ante,  §  825. 
versing  Attrill   v.   Huntington,   70 
Md.  191.  14  Am.  St.  Rep.  344. 
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I.  Status  of  a   Pobeion    Cobpobation;    Doing  Business    in    Otheb 
States;  Comity. 

§  834.  In  general. — A  corporation,  while  it  can  have  no  ex- 
istence beyond  the  limits  of  the  state  by  which  it  was  created,  has 
the  power,  subject  to  the  limitations  in  its  charter  and  the  gen- 
eral laws  of  its  state,  to  engage  in  business,  make  contracts,  and 
maintain  suits  in  other  states,  through  its  agents,  with  the  consent 
of  such  other  states,  express  or  implied.  And  by  the  law  of  com- 
ity between  states,  which  is  a  part  of  the  common  law,  and  obliga- 
tory upon  the  courts,  it  may  engage  in  business  in  other  states, 
make  contracts  ^herein,  and  maintain  suits,  provided  its  doing  so 
is  not  contrary  to  any  express  constitutional  or  statutory  prohibi- 
tion, nor  contrary  to  the  laws  or  public  policy  of  the  state. 

The  right  of  a  corporation  to  do  business  or  make  contracts  in 
another  state,  however,  is  a  matter  of  comity,  and  the  law  of  com- 
ity does  not  require  the  courts  of  a  state  to  recognize  a  foreign 
corporation,  and  enforce  its  contracts  made  within  the  state,  when 
to  do  so  would  be  contrary  to  the  laws  or  public  policy  of  the 
state,  and  the  extent  to  which  it  will  be  recognized  is  governed 
by  this  qualification.  Further  than  this,  it  is  within  the  power 
of  the  people  of  a  state,  by  a  constitutional  provision  or  an  act  of 
the  legislature,  to  exclude  foreign  corporations  altogether,  or  to 
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prescribe  such  conditions  as  they  may  see  fit,  so  long  as  they  vio- 
late no  provision  of  the  federal  constitution  or  the  constitution  of 
the  state. 

S  835.     What  corporations  are  foreign. 

A  corporation  created  by  or  under  the  laws  of  a  particular 
state  or  country  is  called,  with  respect  to  that  state  or  country,  a 
"domestic  corporation."  A  "foreign  corporation"  is  one  which 
owes  its  existence  to  the  laws  of  another  state,  government,  or 
country.^  In  some  jurisdictions  a  foreign  corporation  is  thus 
defined  by  statute. 

Corporations  under  the  laws  of  different  states. — As  we  have 
seen  in  a  former  chapter,  corporations  having  the  same  name 
and  powers,  and  under  the  management  of  the  same  directors 
and  officers,  and  with  a  common  stock  and  the  same  stockhold- 
ers, may  be  created  by  or  under  the  laws  of  several  states,  as 
in  the  case  of  railroad  companies.  In  such  a  ease,  however, 
there  is,  in  contemplation  of  law,  not  a  single  corporation  exist- 
ing under  the  laws  of  all  the  states,  but  a  separate  and  distinct 
corporation  in  each  state ;  for  no  state  can  create  a  corporation 
in  another  state,  or  join  with  another  state  in  creating  a  corpora,- 
tion.  For  jurisdictional  purposes,  there  are  separate  corpora- 
tions, each  of  which  is  a  citizen  and  resident  of  the  state  of  its 
creation.^  Such  a  corporation  is  to  be  treated  in  any  particular 
one  of  the  states  as  a  domestic  corporation  to  the  extent  of  its 
existence  and  action  under  the  government  of  that  state,  and  as 
a  foreign  corporation  as  regards  the  other  sources  of  its  exist- 
ence.* 

While  a  state  may  incorporate  an  association  existing  as  a 
corporation  under  the  laws  of  another  state,  sa  as  to  make  it  also 
a  domestic  corporation,  a  statute  granting  privileges  to  a  for- 
eign corporation  does  not  necessarily  have  this  effect.     It  may 

iDaly  V.  National  Life  Ins.  Co.,  Notes    Cas.    (Pa.)    521.    And    see 

64  Ind.  1;    Boley  v.   Ohio  Life  In-  Code  Civ.  Proc.  N.  Y.  §  3343. 

surance  &  Trust  Co.,  12  Ohio  St.  2  Ante,  §  117  et  seq. 

139;  Pembina  Consolidated  Mining  s  state  v.  Northern  Central  Ry. 

&  Milling  Co.   v.  Com.,  13  Wkly.  Co.,  18  Md.  193. 
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be  a  mere  lieease,  an(}  not  an  act  of  incorporation ;  and  whether 
it  is  the  one  or  the  other  depends  upon  the  intention  of  the  leg- 
islature, to  be  gathered  from  a  construction  of  the  whole  act. 
A  statute  which  merely  recognizes  a  corporation  created  by  the 
laws  of  another  state,  and  authorizes  it  to  hold  property  and  do 
business  within  the  state,  does  not  make  it  a  domestic  corpora- 
tion.* This  question,  and  the  distinction  between  a  license  and 
an  act  of  incorporation,  have  already  been  to  some  extent  con- 
sidered in  another  chapter.® 

In  some  jurisdictions  it  is  expressly  provided  by  statute  that 
foreign  corporations,  or  a  certain  class  of  foreign  corporations, 
desiring  to  do  business  in  the  state,  shall  become  a  domestic 
corporation  by  filing  with  the  secretary  of  state  copies  of  their 
charter  and  by-laws,  duly  authenticated,  and  that,  when  such 
a  corporation  has  complied  with  the  statute,  it  shall  immediately 


*  Baltimore  &  Ohio  R.  Co.  v.  Har- 
ris, 12  Wall.  (U.  S.)  65,  1  Cum.  Cas. 
46;  Goodlett  v.  Louisville  &  Nash- 
ville R.  Co.,  122  U.  S.  391;  ClarK 
V.  Barnard,  108  U.  S.  436;  Louis- 
ville, New  Albany  &  C.  Ry.  Co.  v. 
Louisville  Trust  Co.,  174  U.  S. 
552;  Rust  v.  United  Waterworks 
Co.,  36  U.  S.  App.  167,  70  Fed.  129, 
17  C.  C.  A.  16;  Southern  &  A.  Tel. 
Co.  V.  New  Orleans,  M.  &  T.  R. 
Co.,  Fed.  Cas.  No.  13,185;  Copeland 
V  Memphis  &  Charleston  R.  Co.,  3 
Woods,  651,  Fed.  Cas.  No.  3,209; 
Antelope  Co.  v.  Chicago,  Burling- 
ton &  Q.  R.  Co.,  16  Fed.  295;  Moore 
V.  Chicago,  St.  Paul,  M.  &  O.  Ry. 
Co.,  21  Fed.  817;  Chicago,  Milwau- 
kee &  St.  P.  Ry.  Co.  V.  Becker,  32 
Fed.  849;  Wilkinson  v.  Delaware, 
Lackawanna  &  W.  R.  Co.,  22  Fed. 
353;  Aspinwall  v.  Ohio  &  Missis- 
sippi R.  Co.,  20  Ind.  492,  83  Am. 
Dec.  329;  State  v.  Delaware,  Lack- 
awanna &  W.  R.  Co.,  30  N.  J.  Law, 
473;  In  re  Prime,  64  Hun,  50.  136 
N.  Y.  347;  Robinson  v.  Internation- 
al Life  Assurance  Soc,  52  Barb. 
(N.  Y.)  450;  Cook  v.  Hager,  3  Colo. 
386;  Fielder  v.  Jessup,  24  Mo.  App. 
91;  Baltimore  &  Ohio  R.  Co.  v. 
Gary,  28  Ohio  St.  208;   Savage  v. 


People's  Building,  Loan  &  Savings 
Ass'n,  45  W.  Va.  275. 

Compare,  however,  where  statutes 
were  construed  as  acts  of  incorpo- 
ration and  not  mere  licenses.  West- 
ern &  Atlantic  R.  Co.  v.  Roberson, 
22  U.  S.  App.  187,  61  Fed.  592,  9 
C.  C.  A.  646;  Grangers'  Life  & 
Health  Insurance  Co.  v.  Kampei, 
73  Ala.  325;  XJphofE  v.  Chicago,  St. 
Louis  &  N.  O.  R.  Co.,  5  Fed.  545; 
Goshorn  v.  Ohio  County  Sup'rs,  1 
W.  Va.  308;  Graham  v.  Boston, 
Hartford  &  B.  R.  Co.,  118  U.  S. 
161;  Copeland  v.  Memphis  & 
Charleston  R.  Co.,  3  Woods,  651. 
Fed.  Cas.  No.  3,209 ;  Stout  v.  Sioux 
City  &  Pacific  R.  Co.,  8  Fed.  794; 
Blackburn  v.  Selma,  Marion  &  M. 
R.  Co.,  2  Flip.  525,  Fed.  Cas.  No. 
1,467;  Angier  v.  East  Tennessee, 
Virginia  &  G.  R.  Co.,  74  Ga.  634; 
Quincy  Railroad  Bridge  Co.  v.  Ad- 
ams County,  88  111.  615;  Bachman 
V.  Supreme  Lodge  Knights  &  La- 
dies of  Honor,  44  111.  App.  188; 
State  V.  Chicago.  Burlington  &  Q. 
R.  Co.,  25  Neb.  156;  People  v.  Lake 
Shore  &  Michigan  Southern  R.  Co., 
11  Hun  (N.  Y.)  1. 

0  Ante,  §  119,  p.  358. 
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become  a  corporation  of  the  state,  and  shall  enjoy  all  the  privi- 
leges, and  be  subject  to  the  liability,  of  state  corporations,  as  if 
it  had  been  originally  created  under  the  laws  of  the  state,  etc. 
Under  such  a  statute,  a  corporation  which  has  complied  there- 
with by  filing  a  copy  of  its  charter  and  by-laws  becomes,  ipso 
facto,  a  domestic  corporation,  and  not  a  mere  licensee  to  do  busi- 
ness in  the  state.® 

Corporations  created  by  congress  and  by  the  territorial  legis- 
latures.— ^A  corporation  created  by  congress  in  the  exercise  of 
its  powers  as  the  local  legislature  for  the  District  of  Columbia 
or  a  territory  is  a  citizen  and  resident  of  the  District  of  Colum- 
bia or  the  territory,  as  the  case  may  be,  and  is  a  foreign  corpo- 
ration with  respect  to  the  states.^  This  is  not  true,  however,  of  a 
corporation  created  by  congress  in  the  exercise  of  its  powers  as 
the  legislature  for  the  United  States,  and  not  as  the  local  l^is- 
lature  for  a  particular  territory.  Thus  it  was  held  that  a  rail- 
road company  created  by  congress  to  construct  and  operate  a 
railroad  from  a  point  in  Texas  to  a  point  in  California  was  not 
a  foreign  corporation  in  Pennsylvania,  where  it  had  an  ofiice 
and  did  business,  within  the  revenue  laws  of  that  state.® 

National  banking  associations,  for  jurisdictional  purposes, 
are  domestic  corporations  in  the  states  in  which  they  are  located, 
and  are  foreign  corporations  in  other  states.® 

e  Debnam  v.  Southern  Bell  Tele-      s  Com.  v.  Texas  &  Pacific  R.  Co., 
phone  &  Telegraph  Co.,  126  N.  C.   98  Pa.  St.  90. 
831.  8  See    Acts    Congress,    July    12, 

A  foreign  corporation,  however,  1882,  and  August  13,  1888;  Union 
does  not  become  a  domestic  cor-  Nat.  Bank  of  Cincinnati  v.  Miller, 
pcratlon  under  such  a  statute  by  15  Fed.  703;  St.  Louis  Nat.  Bank 
the  filing  of  a  copy  of  its  charter  v.  Allen,  5  Fed.  551;  National  Park 
and  by-laws,  where  they  are  filed  Bank  of  New  York  v.  Nichols,  4 
by  Its  general  counsel,  or  any  Biss-.  315,  Fed.  Cas.  No.  10,048; 
other  person,  without  authority.  Manufacturers'  Nat.  Bank  of  Chi- 
and  it  promptly  disavows  the  act,  cago  v.  Baack,  8  Blatchf.  137,  Fed. 
and  demands  of  the  secretary  of  Cas.  No.  9,052;  Cooke  v.  State  Nat. 
state  a  return  of  the  papers.  Mu-  Bank  of  Boston,  50  Barb.  339,  52 
tual  Reserve  Fund  Life  Ass'n  V.  N.  Y.  96,  11  Am.  R«p.  667;  Nation- 
Thompson,  125  N.  C.  435.  al  Park  Bank  v.  Gunst,  1  Abb.  N. 

THadley  v.  Freedman's  Savings  C.  (N.  Y.)  292;  First  Nat.  Bank 
&  Trust  Co.,  2  Tenn.  Ch.  122;  Daly  of  Northampton  v.  Doying,  11  Civ. 
V.  National  Life  Ins.  Co.,  64  Ind.  1;  Proc.  Rep.  (N.  Y.)  61;  Beckham  v. 
Williams  v.  Creswell,  51  Miss.  817.  Hague,  44  App.  Div.   (N.  Y.)   146, 
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A  corporation  created  by  or  under  an  act  of  the  legislature  of 
a  territory  of  the  United  States  is  a  corporation  of  the  territory, 
and  is  a  foreign  corporation  with  respect  to  the  states  and  with 
respect  to  other  territories.^" 

§  836.    A  corporation  has  no  extraterritorial  existence. 

As  we  have  seen  in  a  former  chapter,"  a  corporation,  since  it 
is  a  mere  creature  of  the  law,  and  since  the  laws  of  a  state  or 
country  have  no  extraterritorial  force,  can  have  no  existence  be- 
yond the  limits  of  the  state  or  country  by  which  it  was  created. 
"It  must  dwell  in  the  place  of  its  creation,  and  cannot  migrate 
to  another  sovereignty."^^  In  so  far,  therefore,  as  a  corpora- 
tion can  be  regarded  as  a  citizen  or  resident  of  any  state,  it  is 
a  citizen  and  resident  of  the  state  by  or  under  the  laws  of  which 
it  was  created,  and  of  that  state  only.^* 

§  837.    Power  of  a  corporation  to  act  in  another  state  or  country. 

Because  of  the  doctrine  that  a  corporation  can  have  no  exist- 
ence beyond  the  limits  of  the  state  or  country  by  which  it  was 
created,  it  necessarily  follows  that  it  cannot  itself  act  in  an- 
other state  or  country.  It  cannot  do  any  act,  therefore,  beyond 
the  limits  of  the  state  or  country  of  its  creation  which  cannot 
be  done  through  the  intervention  of  a  mere  agent,  but  which  is, 
in  contemplation  of  law,  the  direct  act  of  the  corporation  itself. 
Although  there  are  some  cases  in  conflict  with  this  proposition, 
it  is  supported  by  the  very  decided  weight  of  authority.^* 

It  does  not  follow,  however,  that  a  corporation  cannot  do  busi- 
ness and  make  contracts  in  another  state  or  country ;  for  a  cor- 
poration, although  it  may  not  exist  beyond  the  limits  of  the 
sovereignty  by  which  it  was  created,  may  have  agents,  and  may 

reversing  28  Misc.  Rep.  753.    See,       12  Bank  of  Augusta  v.  Earle,  13 
also,  ante,  §  120,  p.  360.  Pet.  (U.  S.)  519;  Duke  v.  Taylor, 

«  Adams  Express  Co.  v.  Denver   ^^f'fntf 'i 'iH^^'sea  ^"^^  '''" 

tf:%V^^:  ^fi^i  '"'•'  ''  ^'^-  ''''       "^Ske  V.  Taylo??^37  Fla.  64,  53 
ante,  §  1^1,  p.  6bi.  j^^   g^   j^^p   232;  Miller  v.  Ewer, 

"Ante,  §§  114  et  seq.,  131(b),  p.   27  Me.  509.  46  Am.  Dec.  619.    And 
394,  see  ante,  §§  131(b),  648(d). 
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act  through,  these  agents  in  jurisdictions  in  which  it  has  no  ex- 
istence itself,  just  as  a  natural  person  may  reside  in  one  state 
and  act  through  an  agent  in  another.  It  is  well  settled,  there- 
fore, that  a  corporation  has  the  power,  through  agents  duly  ap- 
pointed or  authorized  by  it,  to  engage  in  business  and  do  any 
acts  or  make  any  contracts  in  another  state  or  country,  which 
are  within  the  powers  conferred  upon  it  by  its  charter,  provided 
the  other  state  or  country  does  not  expressly  or  impliedly  pro- 
hibit it  from  so  acting  within  its  limits.^^ 

"It  is  very  true,"  said  Chief  Justice  Taney  in  a  leading  case  in 
the  supreme  court  of  the  United  States,  "that  a  corporation  can 
have  no  legal  existence  out  of  the  boundaries  of  the  sovereignty 
by  which  it  is  created.  It  exists  only  in  contemplation  of  law, 
and  by  force  of  the  law ;  and  where  that  law  ceases  to  operate, 
and  is  no  longer  obligatory,  the  corporation  can  have  no  exist- 
ence. It  must  dwell  in  the  place  of  its  creation,  and  cannot 
migrate  to  another  sovereignty.  But  although  it  must  live  and 
have  its  being  in  that  state  only,  yet  it  does  not  by  any  means 
follow  that  its  existence  there  will  not  be  recognized  in  other 
places ;  and  its  residence  in  one  state  creates  no  insuperable  ob- 
jection to  its  power  of  contracting  in  another.  It  is  indeed  a 
mere  artificial  being,  invisible  and  intangible;  yet  it  is  a  per- 
son, for  certain  purposes  in  contemplation  of  law.  *  *  * 
N'atural  persons  through  the  intervention  of  agents  are  continu- 
ally making  contracts  in  countries  in  which  they  do  not  reside ; 
and  where  they  are  not  personally  present  when  the  contract  ia 
made ;  and  nobody  has  ever  doubted  the  validity  of  these  agree- 
ments.    And  what  greater  objection  can  there  be  to  the  capacity 

15  Bank  of  Augusta  v.  Earle,  13  181;  Ferguson  v.  Soden,  111  Mo. 
Pet.  (TJ.  S.)  519;  Cowell  v.  Colo-  208,  33  Am.  St.  Rep.  512;  Merrick 
rado  Springs  Co.,  100  U.  S.  55;  v.  Van  Santvoord,  34  N.  Y.  208; 
Duke  v.  Taylor,  37  Fla.  64,  53  Am.  Stoney  v.  American  Life  Ins.  Co., 
St.  Rep.  232;  Lathrop  v.  Commer-  11  Paige  (N.  Y.)  635;  Ohio  Life  In- 
cial  Bank  of  Scioto,  8  Dana  (Ky.)  surance  &  Trust  Co.  v.  Merchants' 
114,  33  Am.  Dec.  481;  Kennebec  Insurance  &  Trust  Co.,  11  Humph. 
Co.  V.  Augusta  Insurance  &  Bank-  (Tenn.)  1,  53  Am.  Dec.  742;  Con- 
ing Co.,  6  Gray  (Mass.)  204;  necticut  Mutual  Life  Ins.  Co.  v. 
Thompson  v.  Waters,  25  Mich.  214,  Cross,  18  Wis.  109 ;  and  many 
12  Am.  Rep.  243;  Connecticut  Mu-  other  cases  cited  in  the  notes  fol- 
tual  Life  Ins.  Co.  v.  Albert,  39  Mo.  lowing. 
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of  an  artificial  person,  by  its  agents,  to  make  a  contract  within 
the  scope  of  its  limited  powers,  in  a  sovereignty  in  which  it 
does  not  reside;  provided  such  contracts  are  permitted  to  be 
made  by  them  by  the  laws  of  the  place."*® 

§  838.    Right  of  a  corporation  to  act  in  another  state  or  country — 
The  law  of  comity. 

Although  a  corporation  may  have  the  power  or  capacity  to 
act  in  another  state  or  country  than  that  by  which  it  was  created, 
it  does  not  follow  that  it.  has  the  right  to  do  so  whether  the  other 
state  or  country  consents  or  not.  On  the  contrary,  it  is  thor- 
oughly well  settled,  except  as  will  be  hereafter  shown,  that  a 
corporation  created  by  one  state  or  country  cannot  act  in  an- 
other state  or  country  without  the  latter's  consent,  express  or 
implied.  If  no  constitutional  provision  is  violated,*''  a  state 
may  exclude  a  foreign  corporation  altogether,  and  refuse  to  rec- 
ognize it  at  all,  or  it  may  impose  any  terms  or  conditions  it  may 
see  fit  on  allowing  it  to  do  business  within  its  limits.*®  In  the 
absence  of  an  express  statutory  prohibition,  the  right  of  a  cor- 
poration created  by  one  state  to  do  business  in  another  is  de- 
termined by  what  is  known  as  the  law  of  comity  between  states. 

The  law  of  comity. — In  some  of  the  cases  it  has  been  contended 
that  it  is  contrary  to  public  policy  for  one  state  to  recognize  a 
corporation  created  by  the  laws  of  another  state,  and  to  allow  it 
to  make  contracts  within  its  limits  and  to  maintain  actions  in 
its  courts,  but  the  contrary  is  well  settled.  By  the  law  of 
comity  among  nations,  which  prevails  also  as  between  the  states, 
a  corporation  created  by  the  laws  of  one  state  or  country  is  per- 
mitted to  do  business  and  make  contracts  in  another  state  or 
country,  and  to  sue  in  its  courts,  unless  there  is  some  express 

"Bank  of  Augusta  v.  Earle,  13  road   &  Banking  Co.  v.  Carr,   76 

Pet.  (U.  S.)  519,  585.  Ala.  388;    Utley  v.  Clark-Gardner 

i7P«=<-    R  QAK  Lode    Mining    Co.,    4    Colo.    369; 

i-osi,  s  S4&.  Western  Union  Telegraph   Co.   v. 

18  Bank  of  Augusta  v.  Earle,  13.  Mayer,  28  Ohio  St.  521;  Demarest 

Pet.  (TJ.  S.)  519;  Paul  v.  Virginia,  v.  Flack,~  128  N.  Y.  205;  and  many 

8  Wall.  (U.  S.)  168;  Central  Bail-  other  cases  cited  post,  §  844. 
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statutory  prohibition,  ox  unless  the  recognition  of  the  corpora- 
tion by  such  other  state  or  country  is  contrary  to  its  public 
policy,  as  established  by  the  general  course  of  its  legislation  or 
the  adjudications  of  its  courts.  This  law  of  comity  is  not  a 
vague  idea  only,  which  the  courts  may  regard  or  disregard  as 
they  may  see  fit,  but  is  a  part  of  the  common  law,  and  is  obli- 
gatory on  the  courts.  They  are  as  much  bound  to  give  it  effect 
as  they  are  to  give  effect  to  any  other  rule  of  the  common  law.-^' 


19  United  States:  Bank  of  Au- 
gusta V.  Earle,  13  Pet.  519 ;  Cowell 
V.  Colorado  Springs  Co.,  100  U.  S. 
55;  American  &  Foreign  Christian 
L'nion  v.  Yount,  101  U.  S.  356. 

Alabama:  Hitchcock's  Heirs  & 
Adm'r  v.  United  States  Bank  of 
Pennsylvania,  7  Ala.  386. 

Delaware :  Fidelity  Insurance, 
Trust  &  Safe-Deposit  Co.  v.  Niven 
(Deringer's  Adm'r  v.  Deringer's 
Adm'r)  5  Houst.  416,  1  Am.  St. 
Rep.  150. 

Florida:  Duke  v.  Taylor,  37  Fla. 
64,  53  Am.  St.  Rep.  232. 

Georgia:  Wood  Hydraulic  Hose 
Mining  Co.  v.  King,  45  Ga.  34. 

Illinois:  Stevens  v.  Pratt,  101 
111.  206;  Reichwald  v.  Commercial 
Hotel  Co.,  106  in.  439;  Saint  Clara 
Female  Academy  v.  Sullivan,  116 
111.  375. 

Indiana:  Wright  v.  Bundy,  11 
Ind.  398;  Elston  v.  Piggott,  94  Ind. 
17. 

Kansas:  Kansas  City  Bridge  & 
Iron  Co.  V.  Wyandotte  County 
Com'rs,  35  Kan.  557;  State  v.  To- 
peka  Water  Co.,  61  Kan.  547. 

Kentucky:  Lathrop  v.  Commer- 
cial Bank  of  Scioto,  8  Dana,  114, 
33  Am.  Dec.  481;  Martin  v.  Mobile 

6  Ohio  R.  Co.,  7  Bush,  123. 
Louisiana :    Williamson  v.  Smoot, 

7  Mart.  31,  34,  1  Cum.  Cas.  32;  Fra- 
zier  V.  Wilcox,  4  Rob.  517. 

Maryland:  Lycoming  Fire  Ins. 
Co.  V.  Langley,  62  Md.  196. 

Massachusetts:  Kennebec  Co. 
V.  Augusta  Insurance  &  Banking 
Co.,  6  Gray,  204;  Hutchins  v.  New 
England  Coal  Mining  Co.,  4  Allen, 
580. 


Michigan :  Thompson  v.  Waters, 
25  Mich.  214,  12  Am.  Rep.  243. 

Mississippi:  Williams  v.  Cres- 
well,  51  Miss.  817. 

Missouri :  Connecticut  Mutual 
Life  Ins.  Co.  v.  Albert,  39  Mo.  181; 
Blair  v.  Perpetual  Ins.  Co.,  10  Mo. 
55:9,  47  Am.  Dec.  129;  Ferguson  v. 
Soden,  111  Mo.  208,  33  Am.  St.  Rep. 
512. 

Montana:  King  v.  National  Min- 
ing &  Exploring  Co.,  4  Mont.  1; 
Garfield  Mining  &  Milling  Co.  v. 
Hammer,  6  Mont.  53j  65. 

Nevada:  State  v.  McCuUough, 
3  Nev.  202. 

New  York:  Bard  v.  Poole,  12  N. 
Y.  495;  Stoney  v.  American  Life 
Ins.  Co.,  11  Paige,  635;  Merrick  v. 
Van  Santvoord,  34  N.  Y.  208;  Mum- 
ford  V.  American  Life  Insurance  & 
Trust  Co.,  4  N.  Y.  463;  Demarest 
V.  Flack,  128  N.  Y.  205,  16  Daly, 
337;  Lancaster  v.  Amsterdam  Im- 
provement Co.,  140  N.  Y.  576,  72 
Hun,  18,  1  Keener's  Cas.  522. 

Ohio:  Bank  of  Ashland  V.  Jones, 
16  Ohio  St.  145;  Newburg  Petro- 
leum Co.  V.  Weare,  27  Ohio  St.  343. 

Rhode  Island:  Oakdale  Mfg.  Co. 
V.  Garst,  18  R.  I.  484,  49  Am.  St. 
Rep.  784. 

South  Dakota:  Wright  v.  Lee,  2 
S.  D.  596. 

Tennessee :  Ohio  Life  Insurance 
&  Trust  Co.  V.  Merchants'  Insur- 
ance &  Trust  Co.,  11  Humph.  1, 
53  Am.  Dec.  742;  Talmadge  v. 
North  American  Coal  &  Transp. 
Co.,  3  Head,  337;  Lane  v.  Bank  of 
West  Tennessee,  9  Heisk.  419. 

Wisconsin:  Connecticut  Mutual 
Life  Ins.  Co.  v.  Cross,  18  Wis.  109. 
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In  accordance  with  this  doctrine,  a  corporation  may  go  into 
another  state,  if  not  prohibited  by  its  constitution  or  statutes, 
and  make  any  contract  or  acquire  any  property  which  is  within 
the  powers  conferred  upon  it  by  its  charter,  and  which  a  similar 
domestic  corporation  might  make  or  acquire,  and  may,  to  the 
same  extent  as  a  domestic  corporation,  maintain  actions  to  en- 
force its  rights.^"  And  it  is  entitled,  unless  excluded  by  stat- 
ute, to  the  benefit  of  all  general  laws  of  the  state  giving  liens 
and  providing  remedies.  Thus,  a  foreign  corporation  is  en- 
titled to  the  benefit  of  a  statute  giving  any  person  a  mechanic's 
lien,  unless  there  is  something  to  show  an  intention  to  exclude 
them.2i 

The  law  of  comity  between  states,  however,  does  not  require  a 
state  to  allow  a  foreign  corporation  to  do  business  or  hold  prop- 
erty within  its  limits,  or  require  the  courts  to  enforce  its  con- 
tracts made  within  the  state,  or  otherwise  recognize  it,  when 
to  do  so  would  either  violate  any  express  provision  of  the  con- 
stitution or  laws  of  the  state,  or  be  contrary  to  the  principles 
of  its  common  law,  or'  contrary  to  its  public  policy  as  estab- 
lished or  shoviTi  by  the  general  course  of  its  legislation,  or  by 
the  adjudications  of  its  courts. ^^  It  has  been  held,  therefore, 
that  a  foreign  corporation  will  not  be  allowed  to  come  into  a 
state  and  exercise  powers  which,  although  conferred  upon  it  by 
its  charter,  are  denied  by  the  laws  or  public  policy  of  the  state 
to  its  own  corporations,  and,  if  it  attempts  to  do  so,  the  courts 
must  refuse  to  recognize  it,  or  to  enforce  its  contracts.^*     Nor 

20  See  the  cases  In  the  notes  pre-  and  other  cases  in  the  notes  fol- 
ceding.  lowing.    See,  also,  post,  §  841. 

21  Chapman  v.  Brewer,  43  Neb.  23  Clarke  v.  Central  Railroad  & 
S90,  47  Am.  St.  Rep.  779.  Banking   Co.   of  Georgia,   50   Fed. 

22  Land  Grant  Railway  &  Trust  338;  People  v.  Howard,  50  Mich. 
Co.  V.  Coffey  County  Com'rs,  6  239 ;  United  States  Mortgage  Co.  v. 
Kan.  245;  Empire  Mills  v.  Alston  Gross,  93  111.  483;  Carroll  v.  City 
Grocery  Co.  (Tex.)  4  Willson,  Civ.  of  East  St.  Louis,  67  111.  568,  16  Am. 
Cas.  Ct.  App.  §  221,  15  S.  W.  Rep.  632;  Stevens  v.  Pratt,  101  111. 
200,  505;  Hazelton  Boiler  Co.  v.  206;  Fowler  v.  Bell,  90  Tex.  150, 
Hazelton  Tripod  Boiler  Co.,  142  59  Am.  St.  Rep.  788;  Toomey  v. 
111.  494 ;  Harding  v.  American  Glu-  Supreme  Lodge  Knights  of  Pythias 
cose  Co.,  182  111.  551,  635,  74  Am.  of  the  World,  74  Mo.  App.  507; 
St.  Rep.  189,  228;  Fowler  v.  Bell,  Falls  v.  United  States  Savings. 
90  Tex.  150,  59  Am.  St.  Rep.  788;  Loan  &  Building  Co.,  97  Ala.  417, 
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will  a  foreign  corporation  be  allowed  to  do  business  in  a  state 
wkere  its  laws  prohibit  the  formation  of  corporations  of  such 
a  character  or  for  such  purposes.^* 

An  intention  to  exclude  a  foreign  corporation,  however,  or  to 
prohibit  it  from  doing  business  and  making  contracts  in  a  state, 
is  not  to  be  implied  from  the  mere  fact  that  the  laws  of  the 
state  do  not  provide  for  the  formation  of  similar  corporations, 
or  from  the  fact  that  it  permits  corporations  to  be  formed  only 
under  general  laws.^® 

The  fact  that  the  statutes  of  a  foreign  state  authorize  a  build- 
ing and  loan  association  organized  thereunder  to  have  a  larger 
capitalization  than  is  permitted  domestic  associations  does  not 
make  it  contrary  to  public  policy  to  admit  the  foreign  associa- 
tion.2« 

The  law  of  comity  does  not  allow  one  state  to  create  and  send 
forth  corporations  into  other  states  to  do  business  there,  when 
the  state  creating  them  will  not  allow  them  to  do  business  within 
its  own  boundaries.  Where  a  corporation,  therefore,  was  creat- 
ed by  the  laws  of  Pennsylvania,  and  its  charter  provided  that  it 
might  do  business  anywhere  "except  in  the  state  of  Pennsyl- 
vania," it  was  held  by  the  Kansas  court  that  it  could  not  do 
business  in  that  state.^'' 

The  comity  between  states  does  not  require  the  courts  of  a 
state  to  recognize  as  valid  a  corporation  formed  by  its  citizens 
in  another  state,  either  in  evasion  or  fraud  of  its  own  laws,  or 
in  fraud  of  the  laws  of  the  other  state.  ^*     Whether  such  a  step 

38  Am.  St.  Rep.  194;  Empire  Mills  Co.,  100  U.  S.  55;  Stevens  v.  Pratt, 

V.    Alston    Grocery    Co.    (Tex.)    4  101  111.  206. 

Willson,  Civ.  Cas.  Ct.  App.  §  221,  15  26  MacMurray    v.     Sidwell,     155 

S.  W.  200,  505;  White  v.  Howard,  t_^    kqq 

46  N.  Y.  144.    See  post,  §  841.  \      \  r,       *  t,   -i  p    m      * 

27  Land  Grant  Railway  &  Trust 

24  Empire    Mills  v.  Alston  Gro-  co.    v.    Coffey    County    Com'rs,    6 
eery  Co.  (Tex.)  4  Willson,  Civ.  Cas.   Kan.  245. 

Ct.  App.  §  221,  15  S  W.  200,  505;  ^s  Demarest  v.  Flack,  128  N.  Y. 
Land  Grant  Railway  &  Trust  Co  v.  305 ;  Merrick  v.  Brainard,  38  Barb. 
Coffey  County  Com  rs   6  Kan.  245 ;    (j^'y.)  574;  Hill  v.  Beach,  12  N. 

?n".°J  \a^]^'^  °i^^^Lf-  ^''"'^'  ^^  J.  Eq.  31;  Cleaton  v.  Emery,  49 
111.  568,  16  Am.  Rep.  biZ.  ^^    ^pp    345.   carroll  v.  City  of 

25  Cowell    V.    Colorado    Springs   East  St.  Louis,  67  111.  568,  16  Am. 
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is  a  fraud  upon  the  laws  of  either  state  depends  upon  the  circum- 
stances. According  to  the  better  opinion,  the  mere  fact  that  the 
citizens  of  a  state  go  into  another  state  and  form  a  corporation, 
under  its  laws,  for  the  purpose  of  doing  business  as  a  foreign 
corporation  in  the  state  in  which  they  reside,  instead  of  incor- 
porating under  the  laws  of  the  latter  state,  does  not  of  itself 
render  the  incorporation  a  fraud  upon  or  evasion  of  the  laws  of 
either  state,  and  is  no  ground  for  refusal  to  recognize  the  cor- 
poration and  allow  it  to  do  business,  like  any  other  foreign  cor- 
poration, in  the  state  in  which  the  corporators  reside.^^  The 
question  whether  a  corporation  was  formed  in  fraud  or  evasion 
of  the  laws  of  the  state  in  which  it  was  organized  or  of  another 
state  in  which  it  seeks  to  do  business,  is  a  question  of  law  for 
the  court,  and  not  a  question  of  fact  to  be  submitted  to  a  jury.^"* 

§  839.  A  foreign  corporation  as  a  "person,"  within  the  meaning 
of  a  statute. 
A  corporation,  as  we  have  seen,  since  it  is  an  artificial  person 
in  contemplation  of  the  law,  is  to  be  regarded  as  a  person,  with- 
in the  meaning  of  a  statute  conferring  a  right  or  imposing  a 
duty  or  liability  upon  any  "person"  generally,  without  referring 
to  corporations  particularly,  if  it  is  within  the  reason  and  pur- 
pose of  the  statute.*^  And  this  is  true  of  foreign  corporations 
as  well  as  domestic.  Thus  it  has  been  held  that  a  foreign  cor- 
poration is  a  person,  within  a  statute  giving  mechanics'  or  other 
liens  to  "any  person"  under  certain  circumstances.^^  And  a 
foreign  corporation  is  a  person,  within  statutes  relating  to  ac- 
tions and  other  judicial  proceedings.** 

Rep    632;  Land  Grant  Railway  &  St.  Rep.  784;  State  v.  Topeka  Wa- 

Trust  Co.  V.  Cofeey  County  Com'rs,  ter    Co.,    61   Kan.    547.    Compare, 

6  Kan.  245;  Empire  Mills  v.  Alston  however,  Hill  v.  Beach,  12  N.  J. 

Grocery  Co.  (Tex.)  4  Willson,  Civ.  Bq.  31. 

Cas.  Ct.  App.  §  221,  15  S.  W.  200,  so  Demarest  v.  Flack,  128  N.  Y. 

505.  205. 

29  Demarest  v.  Flack,  128  N.  Y.  si  Ante   §  24 

205,  affirming  16  Daly,  337;   Lan-  3,  pj^    '         "     Brewer    43  Neb. 

caster  V.  Amsterdam  Improvement  „„°' ^^^^™^V' Rpt,    779 

Co.,  140  N.  Y.  576,  72  Hun,  18,  1  890.  ^7  Am.  St.  Rep.  779. 

Keener's   Cas.  522;    Oakdale  Mfg.  ss  See  Eslava  v.  Ames  Plow  Co., 

Co.  V.  Garst,  18  R.  I.  484,  49  Am.  47  Ala.  384. 


§  840  FOREIGN  CORPORATIONS.  2689 

§  840.    Bestrictions  and  limitations  of  charter,  and  of  general 
laws  of  domicile. 

A  corporation,  clearly,  cannot  properly  exercise  in  another 
state  or  country  any  powers  which  are  not  conferred  upon  it, 
either  expressly  or  impliedly,  by  its  charter.  And,  as  a  general 
rule,  it  is  subject  in  other  states  to  general  legislation  of  the 
state  of  its  creation.**  "Wherever  a  corporation  goes  for  busi- 
ness," said  Chief  Justice  Waite,  "it  carries  its  charter,  as  that 
h  the  law  of  its  existence,  *  *  *  and  the  charter  is  the 
same  abroad  that  it  is  at  home.  Whatever  disabilities  are  placed 
upon  the  corporation  at  home  it  retains  abroad,  and  whatever 
legislative  control  it  is  subjected  to  at  home  must  be  recognized 
and  submitted  to  by  those  who  deal  with  it  elsewhere."*^  "A 
corporation  is  a  creature  of  the  law.     It  is  always  subject  to 

34  United  States:     Bank  of  Au-  Md.     484;     Fidelity    Mutual    Life 

gusta  V.  Barle,  13  Pet.  (U.  S.)  519;  Ass'n  v.  Ficklin,  74  Md.  172. 

Relfe   V.   Rundle,    103   U.    S.    222;  Michigan:      Orr     v.     Lacey,     2 

Canada  Southern  Ry.  Co.  v.  Geb-  Doug.  230;    Thompson  v.  Waters, 

hard,  109  U.  S.  527.  25    Mich.    214,    12   Am.    Rep.    243; 

Alabama:     Morris    v.    Hall,    41  Diamond  Match  Co.  v.  Powers,  51 

Ala.    510;     Hitchcock's     Heirs     &  Mich.  145;   Supreme  Lodge  Knights 

Adm'r   v.   United   States   Bank  of  of  Honor  v.  Nairn,  60  Mich.  44. 

Pennsylvania,  7  Ala.  386.  Mississippi:     New  Orleans,  J.  & 

Colorado:       American       Water  G.  N.  R.  Co.  v.  Wallace,  50  Miss. 

Works   Co.   V.   Farmers'   Loan    &  244. 

Trust   Co.,   20   Colo.   203,   46  Am.  Missouri:     Union  Nat.  Bank  of 

St   Rep   285  Chicago   v.    State   Nat.   Bank,   155 

Connecticut:     White  v.  Howard.  Mo    95,  78  Am.  St.  Rep    560. 

38  Conn.  342,  1  Keener's  Cas.  556,  ,  New  York:     Hoyt  v.  Thompson, 

1  Smith's  Cas.  185,  1  Cum.  Cas.  81.  P    N-    J-    ^O^;    Ellsworth    v.    St. 

r~,    .          °  ,      '         "r^    vr    .  Louis,  Alton   &   T.  H.   R.   Co.,   98 

Dakota:    Tolman  v.  New  Mexico  jr   y   553 

6  Dakota  Mica  Co    4  Dak.  4  -Rhode  Island:     Pierce  v.  Cromp- 
Delaware:      Baltimore    &    Ohio   ^qjj    13   r    i    312 

Telegraph  Co.  v.  Delaware  &  At-       Tennessee':     Talmadge  v.  North 
lantic  Telegraph  &  Telephone  Co.,  American  Coal   &   Transp.   Co.,  3 

7  Houst.   269.  Head,  337. 

Illinois:  Frye  v.  State  Bank,  10  Texas:  '  Rue  v.  Missouri  Pacific 
111.  332;  Metropolitan  Bank  v.  Ry.  Co.,  74  Tex.  474,  15  Am.  St. 
Godfrey,  23  111.  579;  Starkweather  Rep.  852;  Manhattan  Life  Ins.  Co. 
V.  American  Bible  Society,  72  111.  y.  Fields  (Tex.  Civ.  App.)  26  S.  W. 
50,  22  Am.  Rep.  133;  Dubuque  Fire   280. 

&  Marine  Ins.  Co.  v.  Oster,  74  111.       Utah:     Davis  v.  Flagstaff  Silver 
App.   139.  Mining  Co.,  2  Utah,  75. 

Louisiana:  State  v.  Southern  Virginia:  Bockover  v.  Life  As- 
Pacific  Co.,  52  La.  Ann.  1822.  sociation  of  America,  77  Va.  85. 

Maryland:  Glenn  v.  Clabaugh,  35  Canada  Southern.  Ry.  Co.  v. 
65  Md.   65;    McKim   v.   Glenn,   66   Gebhard,  109  U.  S.  527. 
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the  law  of  its  charter,  or  if  it  has  no  special  charter,  then  to  the 
incorporation  laws  of  the  state  or  sovereignty  under  and  by 
virtue  of  which  it  has  been  created;  and  though  it  may  trans- 
act business  in  other  jurisdictions,  yet  its  charter  or  the  laws 
to  which  it  owes  its  existence  have  a  paramount  influence  over 
its  corporate  powers  wherever  it  undertakes  to  exercise  them. 
Hence,  to  determine  the  capacity  or  disability  of  a  corporation 
in  a  given  case,  regard  must  primarily  be  had  to  the  laws  of  the 
state  or  sovereignty  from  which  it  has  derived  its  franchises."^* 

And  it  follows  that  when  the  charter  of  a  corporation  requires 
that  its  contracts  shall  be  made  or  other  acts  done  by  particular 
officers  or  agents,  or  in  a  certain  mode,  the  provisions  of  the 
charter  must  be  complied  with  when  it  acts  in  other  states,  for 
such  a  requirement  is  a  limitation  upon  its  powers.^'' 

Effect  of  ultra  vires  contracts. — It  does  not  follow,  however, 
that  a  foreign  corporation  can  always  set  up  want  of  power 
to  enter  into  a  particular  contract,  or  failure  to  comply  with  the 
provisions  of  its  charter  or  other  laws  of  the  state  by  which  it 
was  created,  in  order  to  escape  liability  on  the  contract.  In 
this  respect  it  is  subject  to  the  general  principles  governing 
ultra  vires  contracts,  which  have  been  considered  in  a  former 
chapter.*^  All  persons  who  deal  with  a  foreign  corporation 
are  chargeable  with  notice  of  the  provisions  of  its  charter,  and 
the  limitations  upon  its  powers  thereby  imposed,  and,  if  they 
enter  into  a  contract  with  it  which  is  clearly  ultra  vires,  neither 
they  nor  the  corporation  can  maintain  an  action  on  the  contract 
in  those  jurisdictions  in  which  it  is  held  that  an  action  cannot 
be  maintained  oh  an  ultra  vires  contract.^'  In  some  states, 
however,  as  we  have  seen,  a  corporation  which  has  received  the 
benefit  of  an  ultra  vires  contract,  or  the  other  party  to  such  a 

36  American  Water    Works    Co.  Head  (Tenn.)  337;  Diamond  Match 

V   Farmers'  Loan  &  Trust  Co.,  20  Co.  v.  Powers,  51  Mich.  145. 

Colo.  203,  46  Am.  St.  Rep.  285.  =8  Ante,  §  211  et  seq. 

so  Relfe  V.  Rundle,  103  TJ.  S.  222; 

s7  Metropolitan  Bank  v.  Godfrey.  Hoyt  v.  Thompson,  19  N.  Y.  208; 

23    111.    579;    Talmadge    v.    North  Hoyt  v.  Shelden,  3  Bosw.  (N.  Y.) 

American  Coal  &  Transp.  Co.,    3  267. 
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contract,  who  has  received  the  benefit,  is  not  allowed  to  set  up 
the  defense  of  ultra  vires  to  escape  liahility;  and  this  princi- 
ple, in  those  jurisdictions  in  which  it  is  recognized,  applies  to 
foreign  as  well  as  domestic  corporations.*" 

Where  a  contract  of  a  foreign  corporation  is  within  the  gen- 
eral powers  conferred  upon  it  by  its  charter,  a  person  dealing 
with  it  is  under  no  duty  to  see  that  it  has  complied  with  formali- 
ties prescribed  by  its  charter.  If  the  other  party  acts  in  good 
faith,  and  without  notice  of  any  excess  of  power,  the  corpora- 
tion cannot  escape  liability  on  the  ground  that,  by  reason  of  cir- 
cumstances peculiarly  within  the  knowledge  of  its  officers  or 
agents,  the  particular  contract  was  in  violation  of  its  charter.*^ 

The  presumption,  in  the  absence  of  evidence  to  the  contrary, 
is  that  a  particular  contract  entered  into  by  a  foreign  corpora- 
tion, and  on  which  an  action  is  brought  by  or  against,  it,  is 
within  the  powers  conferred  upon  it  by  its  charter,*^  unless  the 
power  is  one  which  does  not  usually  belong  to  such  corpora- 
tions.** 

Restrictions  as  to  rate  of  interest. — The  fact  that  the  char- 
ter of  a  corporation  authorized  to  loan  money,  or  a  general  law 
of  its  state,  provides  that  it  shall  not  make  any  contract  "which 
by  the  existing  laws  amounts  to  usury,"  or  that  it  shall  make 
no  loan  "at  a  rate  of  interest  exceeding  the  legal  rate,"  or  that 
it  shall  not  take  a  higher  rate  of  interest  than  a  specified  rate, 
does  not  prevent  it  from  taking  a  higher  rate  of  interest  on 
making  loans  in  another  state,  if  the  higher  rate  is  lawful  un- 

to  Pancoast  v.  Travelers'  Ins.  Co.,  Mutual  Life  Ins.  Co.  v.  Hasbrook's 

79    Ind.    172;    Steam    Nav.    Co.    v.  Adm'x,  32  Ind.  447;  Farmers'  Loan 

Weed,  17  Barb.   (N.  Y.)  378.     See,  &   Trust  Co.   v.   Harmony  Fire   & 

also,    Williams    v.    Bank   of    Com-  Marine  Ins.  Co.,  51  Barb.  33,  41  N. 

merce  of  Memphis,   71   Miss.   858,  Y.  619;  Yeaton  v.  Eagle  Oil  &  Re- 

42  Am.  St.  Rep.  503.    And  see  ante,  fining   Co.,    4    Wash.    183 ;    In    re 

§  214(b)  Rochester,    Homellsville    &   L.   R. 

„,  ^      .      ..^       „  Co.,  45  Hun  (N.  Y.)  126;  New  York 

41  Ellsworth  V   St  Louis  Alton  &  plotting  Derrick  Co.  v.  New  Jersey 

T.H.R.C0    98N.Y.559;  City  Fire  q.j  ^    %  ^^^  ^^   y.)  648;  Boui: 

Ins.  Co.  V.  Carnigi,  41  Ga.  660.  ^^^^  ^  p^^jg_  g^  ^j^^  207. 

*2  McCluer  v.  Manchester  &  Law-       is  Mclntire  v.  Preston,  10  III.  48, 

rence  R.  Co.,  13  Gray  (Mass.)  124,  48  Am.  Dec  321;  Frye  v.  Bank  of 
74   Am.    Dec.    624;    New   England  Illinois,  10  111.  332. 
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der  the  laws  of  such  other  state.  Such  a  restriction  is  intended 
to  apply  only  in  the  state  of  its  creation,  and  does  not  prohibit 
it  from  taking  in  other  states  any  rate  of  interest  which  may  be 
allowed  by  their  laws.** 

Insolvency  laws. — There  is  a  conflict  of  authority  as  to  whether 
the  insolvency  laws  of  the  state  in  which  a  corporation  was 
created  follow  it  into  another  state  in  which  it  may  do  business 
and  own  property,  so  as  to  affect  assignments  and  transfers  by  it, 
and  preferences  to  creditors,  in  the  latter  state.  The  weight 
of  authority,  however,  is  to  the  effect  that  the  insolvency  laws 
of  a  state  have  no  extraterritorial  operation,  and  that  a  foreign 
insolvent  corporation  may  make  a  valid  assignment  for  credit- 
ors, and  prefer  creditors,  in  a  state  in  which  it  is  doing  business, 
if  the  assignment  or  preference  is  valid  under  its  laws,  although 
it  would  be  invalid  under  the  laws  of  the  state  by  which  the 
corporation  was  created.*^ 

Statute  of  wills. — The  statute  of  wills  of  a  state  is  no  part 
of  the  charter  of  a  corporation  created  by  such  state,  and  has 
no  extraterritorial  operation ;  and  therefore,  where  a  corporation 
has  the  general  power  under  its  charter  to  take  and  hold  real 
property,  the  fact  that  the  statute  of  wills  of  the  state  of  its 
creation  prohibits  devises  to  corporations  does  not  prevent  it 
from  taking  by  devise  in  other  states,  in  which  devises  to  for^ 
eign  corporations  are  allowed.** 

S  841.    Application  of  the  laws  of  the  state  in  which  the  foreign 
corporation  is  doing  business. 

When  a  corporation  goes  into  another  state  than  that  by  which 
it  was  created,  with  its  consent,  express  or  implied,  it  does  so 

44  Hitchcock's  Heirs  &  Adm'r  v.  45  Pairpoint  Mfg.  Co.  v.  Philadel- 

United   States   Bank   of   Pennsyl-  phia  Optical  &  Watch  Co.,  161  Pa. 

vania,  7  Ala.  386;  Knox  v.  Bank  of  St.  17;   Bast  Side  Bank  v.  Colum- 

Unite'd  States,  26  Miss.  655;  Bank  bus   Tanning  Co.,   170   Pa.   St.   1; 

of  Louisville  v.  Young,  37  Mo.  398;  Borton  v.  Brines-Chase  Co.,  175  Pa. 

Frazier  v.  Willcox,   4  Rob.    (La.)  St.  209.    Compare,  however,  Pierce 

518;   United  States  Mortgage  Co.  v.  Crompton,  13  R.  I.  312. 
V,   Sperry,   24   Fed.  838;    Bard  v. 

Poole,  12  N.  y.  495.  40  See  post,  §  856. 
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subject  to  its  laws.  It  cannot  exercise  powers  or  do  acts  in 
such  other  state  which  are  contrary  to  its  laws,  although  they 
may  be  authorized  by  its  charter  and  by  the  laws  of  its  own 
state.*^ 

Thus,  a  corporation  cannot  go  into  another  state  and  take 
a  greater  rate  of  interest  than  is  allowed  by  the  laws  against 
usury,  although  it  may  be  allowed  to  take  such  a  rate  of  interest 
by  the  laws  of  the  state  of  its  creation  or  by  its  charter,*®  or 
enter  into  unlawful  trusts  and  combinations  in  restraint  of  trade 
and  for  the  purpose  of  monopoly,  etc.*^ 

l^OT  can  a  corporation  take  land  by  devise  in  another  state, 
contrary  to  its  statute  of  wills,  although  it  may  be  authorized 
to  take  by  devise  by  its  charter  and  by  the  statute  of  wills  of 
its  own  state.®" 

A  foreign  corporation  which  has  assumed  the  name  of  an 
older  domestic  corporation,  which  it  could  not  obtain  if  incor- 
porated under  the  laws  of  the  state,  will  be  enjoined  from  the 
use  thereof,  although  it  has  complied  with  the  statute  prescrib- 
ing conditions  precedent  to  the  right  to  do  business  in  the  state, 
and  received  a  certificate.^^ 

Under  the  doctrine  that  a  foreign  corporation  will  not  be 
permitted  to  exercise  in  a  state  powers  which  the  laws  of  the 
state  deny  to  domestic  corporations,  it  has  been  held  that,  if 
the  laws  of  a  state  do  not  permit  its  domestic  corporations,  when 

*7  See  Harding  v.  American  Glu-  United    States    Bank   of   Pennsyl- 

ccse  Co.,  182  111.  551,  635,  74  Am.  vania,  7  Ala.  386;  Falls  v.  United 

St.  Rep.  189,  228;  Cravens  v.  New  States  Savings,   Loan  &  Building 

York  Life  Ins.  Co.,  148  Mo.  583,  71  Co.,  97  Ala.  417,  38  Am.  St.  Rep. 

Am.    St.   Rep.    628;    Rothrock    v.  194. 

Dwelling-House  Ins.  Co.,  161  Mass.  ,„„    j..             a        .         ^i 

423,  42  Am.  St.  Rep.  418;  Falls  v.  rn^^f'^^  .^^/fi,T'74    ?if'°4® 

United   States    Savings,   Loan    &  2°^  ^flJ^^^J^h.^.t' J^  af^'J^ 

T)..;i.i.-«„  /-!„     o"?   Ala    AIT    90   Am  Kcp.  189,  z^s ,    otatB  V.  btandard 

St   rLp^  194-  Amifcan  Clay  Mf^"  «"  ^o.  (Neb.)  84  N.  W.  413;  State 

Co.  of'^Penn'sytvTnlL  V    Amerfcan  lJ:^%f'  ^0  Kan.  609,  34  Am.  St. 

Clay  Mfg.  Co.  of  New  Jersey,  198  "^p.  ±o^. 

Pa.  St.  189;  Fowler  v.  Bell,  90  Tex.  ^«  Post,  §  856. 

150,  59  Am.  St.  Rep.  788;  State  v.  bi  American    Clay   Mfg.    Co.    of 

Phlpps,   50  Kan.   609,  34  Am.  St.  Pennsylvania    v.    American    Clay 

Rep.  152.  Mfg.  Co.  of  New  Jersey,  198  Pa.  St. 

48  Hitchcock's  Heirs  &  Adm'r  v.  189. 
Vol.  3-P.  Cor.  63. 
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they  are  insolvent  and  have  ceased  to  do  business,  to  prefer  one 
creditor  to  the  exclusion  of  others,  such  preferences  made  by 
an  insolvent  foreign  corporation  -will  not  be  permitted  to  operate 
in  the  state,  although  they  may  be  valid  in  the  state  of  the  cor- 
poration's domicile,  where  they  were  made.®^  In  New  York, 
however,  it  has  been  held  that  the  statute  of  that  state  prohib- 
iting corporations  from  making  an  assignment  or  transfer  in 
contemplation  of  insolvency,  or  when  insolvent,  applies  to  do- 
mestic corporations  only;  that  it  does  not  make  such  assign- 
ments and  transfers  by  a  foreign  corporation  contrary  to  public 
policy;  and  that  such  a  transfer  or  assignment  by  an  insolvent 
foreign  corporation,  although  made  in  the  state,  is  valid,  if  it 
is  not  invalid  under  the  charter  of  the  corporation  or  the  gen- 
eral law  of  the  state  of  its  domicile.^* 

§  842.    Torts  by  and  against  foreign  corporations. 

A  foreign  corporation  may  maintain  an  action  for  a  tort 
committed  against  it.  Thus,  it  may  maintain  an  action  for 
libel.^*  And  of  course,  when  it  is  allowed  to  hold  property  and 
make  contracts,  it  may  maintain  actions  for  conversion,  tres- 
pass, and  deceit.^^ 

On  the  other  hand,  a  corporation  may  be  held  liable  in  an 
action  in  another  state  for  any  tort  there  committed  by  it  or  by 
its  authorized  agent.^®  The  question  whether  a  corporation  can 
be  sued  in  a  state  other  than  that  by  which  it  was  created  for  a 
tort  not  committed  in  such  state  will  be  considered  in  another 
place.^'' 

§  843.    Proof  of  corporate  existence — ^De  facto  corporations  and 
estoppel. 

When  a  corporation  sues  or  is  sued  in  another  state,  and  its 

B2  Fowler  v.  Bell,  90  Tex.  150,  59  =5  See  post,  §  859.  .  ^  _  ., 
.  °   *at    n'n   788  56  Turner  v.  Phoenix  Ins.  Co.,  55, 

Am.  St.  Rep.  /»».  ^.^^    ^^g.  ^^^^^^  ^   ^^^  y-^^^  & 

BsVanderpoel  v.  Gorman,  140  N.  gj,.g  j^    q^     25  N.  J.  Law,  381; 

y.  563,  37  Am.  St.  Rep.  601.  people  v.  Central  Railroad  of  New 

B4  Jewelers'  Mercantile  Agency  v.  Jersey,  48  Barb.  (N.  Y.)  478. 

Douglass,  35  111.  App.  627.  "Post,  §  861. 
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existence  is  properly  put  in  issue,  it  must  be  proved  by  compe- 
tent evidence  of  the  charter  or  enabling  act,  and  organization  in, 
compliance  therewith,^*  subject,  of  course,  to  the  doctrines  in 
relation  to  de  facto  corporations,  and  to  estoppel  to  deny  cor- 
porate existence.®^  As  we  have  elsewhere  seen,  the  courts  of 
one  state  do  not  take  judicial  notice  of  charters  and  general  in- 
corporation acts  of  other  states,  but  they"  must  be  proved.®**  A 
permit  issued  to  a  foreign  corporation  by  the  secretary  of  state 
in  pursuance  of  a  statute  authorizing  it  to  do  business  in  the 
state  is  ■prima  facie  evidence  of  its  corporate  existence.®^ 

What  has  been  said  in  a  former  chapter  in  treating  of  the 
doctrines  in  relation  to  de  facto  corporations,  and  in  relation  to 
estoppel  to  deny  corporate  existence  by  holding  out  or  dealing 
with  an  association  as  a  corporation,  applies  to  foreign  as  well 
as  domestic  corporations.®^ 

§  844.  Statutes  and  constitutional  provisions  excluding  foreign 
corporations,  or  imposing  conditions  upon  their  right 
to  do  business. 

(a)  In  general. — ^While  a  corporation  may  be  recognized  and 
permitted  to  exercise  its  powers  in  another  state  than  that  by 
which  it  was  created,  this,  as  we  have  seen,  is  not  a  matter  of 
absolute  right,  but  depends  upon  the  express  or  implied  consent 

58  Savage  v.  Russell,  84  Ala.  103:  62  Bank  of  Toledo  v.-Internatlon- 
Savage  Mfg.  Co.  v.  Armstrong,  1^  al  Bank,  21  N.  Y.  542 ;  Lancaster  v. 
Me.  34,  35  Am.  Dec.  227;  Brown  Amsterdam  Improvement  Co.,  140 
v.  Dibble's  Estate,  65  Mich.  520;  N.  Y.  576,  1  Keener's  Cas.  522; 
Rohan  Bros.  Boiler  Mfg.  Co.  v.  Falls  v.  United  States  Savings, 
Richmond,  14  Mo.  App.  595;  Eagle  Loan  &  Building  Co.,  97  Ala.  417, 
Works  v.  Churchill,  2  Bosw.  (N.  38  Am.  St.  Rep.  194;  Oregonian 
Y.)  166;  United  States  Vinegar  Co.  Ry.  Co.  v.  Oregon  Ry.  &  Nav.  Co., 
V.  Schlegel,  67  Hun  (N.  Y.)  356;  23  Fed.  232;  Moxie  Nerve  Food 
Jones  V.  State,  5  Sneed  (Tenn.)  Co.  v.  Baumbach,  32  Fed.  205; 
346;  ante,  §  65,  at  p.  187,  and  cases  Gaines  v.  Bank  of  Mississippi,  12 
there  cited.  Ark.  769 ;  People  v.  Caryl,  12  Wend. 

59  Spp  infra    this   section  (N.  Y.)  547;  North  Chicago  Rolling 
59  See  mfra,  this   section.               ^^..^j   ^^    ^    Hyland,   94   Ind.   448; 

80  Ante,  §  65,  p.  187,  notes  397,  uter  v.  Ozokerite  Mining  Co.,  7 
398,   and  cases  there  cited.  Utah,     487:     Newburg    Petroleum 

81  Galveston  Land  &  Improve-  Co.  v.  Weare,  27  Ohio  St.  343.  And 
ment  Co.  v.  Perkins  (Tex.  Civ.  see  ante,  chapter  iv.  See,  also, 
App.)  26  S.  W.  256.  ante,  §  61  et  seq. 
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of  the  otter  state.  It  is  a  matter  of  comity.  It  is  well  settled, 
therefore,  that  a  state  may  exclude  a  foreign  corporation  alto- 
gether from  doing  business  or  acquiring  property  within  its 
limits,  or  it  may  impose  any  conditions  or  restrictions  which  it 
may  see  fit  to  impose,  provided  it  does  not  the^by  violate  any 
provision  of  its  own  constitution  or  of  the  constitution  of  the 
United  States.** 

It  was  said,  in  substance,  in  a  leading  case  in  the  supreme 
court  of  the  United  States :     The  recognition  of  a  corporation's 

63  United  States:     Bank  of  Au-  Life    &    Endowment    Ass'n,    105 

gusta  V.  Barle,  13  Pet.  519;   Paul  Iowa,  628;    Scottish  Union  &  Na- 

V.  Virginia,  8  Wall.  168;  Liverpool  tional    Ins.    Co.    v.    Herriott,    109 

Ins.  Co.  V.  Massachusetts,  10  Wall.  Iowa,  606,  77  Am.  St.  Rep.  548. 

566;   Home  Ins.  Co.  of  New  York  Kansas:     Phoenix    Ins.    Co.    v. 

V.  Morse,  20  Wall.  445;    Doyle  v.  Welch,    29    Kan.    672;     State    v. 

Continental  Ins.  Co.,  94  U.  S.  535;  Phipps,  50  Kan.   609,   34  Am.   St. 

Philadelphia    Fire    Ass'n    v.    New,  Rep.  152. 

York,  119  U.  S.  110;  Lamb  v.  Lamb,  Kentucky:  Lathrop  v.  Commer- 
6  Biss.  420,  Fed.  Cas.  No.  8,018;  cial  Bank  of  Scioto,  8'  Dana,  114, 
Oregonian  Ry.  Co.  v.  Oregon  Ry.  33  Am.  Dec.  481;  Gill's  Adm'x  v. 
&  Nav.  Co.,  27  Fed.  277;  Connectl-  Kentucky  &  Colorado  Gold  &  Sil- 
ent Mutual  Life  Ins.  Co.  v.  Sprat-  ver  Mining  Co.,  7  Bush,  635;  Com. 
ley,  172  U.  S.  602;  Manchester  Fire  v.  Milton,  12  B.  Mon.  212,  54  Am. 
Ins.  Co.  V.  Herriott,  91  Fed.  711;  Dec.  522;  Phoenix  Ins.  v.  Com.,  5 
Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  Bush,  68,  96  Am.  Dec.  331;  South- 
557,  136  Mo.  382;  Waters-Pierce  ern  Building  &  Loan  Ass'n  v.  Nor- 
Oil  Co.  V.  Texas,  177  U.  S.  28,  af-  man,  98  Ky.  294,  56  Am.  St.  Rep. 
firming  19  Tex.  Civ.  App.  1.  367. 

Alabama:     Central   Railroad    &  Louisiana:     State  v.  Lathrop,  10 

Banking  Co.  v.  Carr,  76  Ala.  388;,  La.  Ann.  398;  State  v.  Fosdick,  21 

Nelms  V.  Edinburg  American  Land  La.  Ann.  434. 

Mortgage  Co.,  92  Ala.  159.  Maryland:     Talbott  v.  Fidelity  & 

Colorado:     Utley  v.  Clark-Gard-  Casualty  Co.,  74  Md.  536. 
ner  Lode  Mining  Co.,  4  Colo.  369.  Massachusetts:      Attorney   Gen- 
Georgia:      Goldsmith    v.    Home  eral  v.  Bay  State  Mining  Co.,  99 
Ins.  Co.,  62  Ga.  379.  Mass.  153,  96  Am.  Dec.  717. 

Illinois:     Ducat  v.   City  of  Chi-  Michigan:     Hartford    Fire    Ins. 

cago,  48  111.  172,  95  Am.  Dee.  529,  Co.    v.    Raymond,    70    Mich.    485; 

10   Wall.    (U.    S.)    410;    Pierce   v.  People  v.  Judge  of  Jackson  Circuit 

People,  106  111.  11,  46  Am.  Rep.  683;  Court,  21  Mich.   577,   4  Am.   Rep. 

Western  Union  Telegraph   Co.   v.  504;    Home  Ins.   Co.  v.   Davis,   29 

Lieb,  76  111.  172.  Mich.  238;   People  v.  Howard,   50 

Indiana:     Farmers' &  Merchants'  Mich.  239. 

Ins.  Co.  V.  Harrah,  47  Ind.  236;  Fry  Minnesota:      State    v.     Fidelity 

V.  State,  63  Ind.  552,  30  Am..  Rep.  &  Casualty  Co.,  39  Minn.  538. 

238;  Phenix  Ins.  Co.  v.  Burdett,  112  Mississippi:      Postal    Telegraph 

Ind.  204;  State  v.  Insurance  Co.  of  Cable  Co.  v.  Adams,  71  Miss.  555,  42 

North  America,  115  Ind.  257.  Am.  St.  Rep.  476. 

Iowa:     Sparks  v.  National  Ma-  Missouri:     Daggs  v.  Orient  Ins. 

sonic    Accident    Ass'n,    100    Iowa,  Co.,  136  Mo.  382,  58  Am.  St.  Rep. 

458;    Green   v.    Equitable    Mutual  638,    172   U.    S.   557;    Cravens   v. 
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existence  by  other  states,  and  the  enforcement  of  its  contracts 
made  therein,  "depends  purely  upon  the  comity  of  those  states 
' — a  comity  which  is  never  extended  where  the  existence  of  the 
corporation  or  the  exercise  of  its  powers  are  prejudicial  to  their 
interests  or  repugnant  to  their  policy.  Having  no  absolute 
right  of  recognition  in  other  states,  but  depending  for  such  rec- 
ognition and  the  enforcement  of  its  contracts  upon  their  assent, 
it  follows,  as  a  matter  of  course,  that  such  assent  may  be  granted 
upon  such  terms  and  conditions  as  those  states  may  think  proper 
to  impose.  They  may  exclude  the  foreign  corporation  entirely ; 
they  may  restrict  its  business  to  particular  localities,  or  they 
may  exact  such  security  for  the  performance  of  its  contracts 
with  their  citizens  as  in  their  judgment  will  best  promote  the 
public  interest.     The  whole  matter  rests  in  their  discretion."®* 


New  York  Life  Ins.  Co.,  148  Mo. 
583,  71  Am.  St.  Rep.  628;  Bhrhardt 
V.  Robertson,  78  Mo.  App.  404. 

Nebraska:  State  v.  Standard 
Oil  Co.,  84  N.  W.  413. 

New  Hampshire:  Haverhill  Ins. 
Co.  V.  Prescott,  42  N.  H.  547,  80 
Am.  Dec.  123. 

New  Jersey:  Tatem  v.  Wright, 
23  N.  J.  Law,  429. 

New  York:  People  v.  Fire  As- 
sociation of  Philadelphia,  92  N.  Y. 
311,  44  Am.  Rep.  380;  People  v,' 
Wemple,  131  N.  Y.  64,  27  Am.  St. 
Rep.  542;  People  v.  Granite  State 
Provident  Ass'n,  161  N.  Y.  492,  af- 
firming 41  App.  Div.  257. 

North  Carolina:  Exchange  Bank 
of  Columbia  v.  Tiddy,  67  N.  C. 
169. 

North  Dakota:  State  v.  Carey, 
2  N.  D.  36. 

Ohio;  Western  Union  Telegraph 
Co.  v.  Mayer,  28  Ohio  St.  521. 

Pennsylvania:  Matthews  v. 
Theological  Seminary  of  Reformed 
Presbyterian  Church,  2  Brewst. 
541;  List  v.  Com.,  118  Pa.  St.  322; 
Com.  V.  New  York,  Lake  Erie  &  W. 
R.  Co.,  129  Pa.  St.  463,  15  Am.  St. 
Rep.  724;  Thorne  v.  Travelers' 
Ins.  Co.,  80  Pa.  St.  28;   Germania 


Life  Ins.  Co.  v.  Com.,  85  Pa.  St. 
513. 

South  Carolina:  Sandell  v.  At- 
lanta Life  Ins.  Co.,  53  S.  C.  241. 

Tennessee:  State  v.  Phoenix 
Ins.  Co.,  92  Tenn.  420;  Dugger  v. 
Mechanics'  &  Traders'  Ins.  Co., 
95  Tenn.  245;  State  v.  Schlitz 
Brewing  Co.,  104  Tenn.  715,  78 
Am.  St.  Rep.  941. 

Texas:  Huffman  v.  Western 
Mortg.  &  Inv.  Co.,  13  Tex.  Civ. 
App.  169;  English  &  Scottish 
American  Mortg.  &  Inv.  Co.  v. 
Hardy,  93  Tex.  289;  Waters-Pierce 
Oil  Co.  V.  State,  19  Tex.  Civ.  App. 
1,  177  U.  S.  28. 

Vermont:  Lycoming  Fire  Ins. 
Co.  V.  Wright,  55  Vt.  526;  Granite 
State  Mutual  Aid  Ass'n  v.  Porter, 
58  Vt.  581. 

Virginia:  Slaughter  v.  Com.,  13 
Grat.  767. 

Wisconsin:  Aetna  Ins.  Co.  v. 
Harvey,  11  Wis.  394;  Fire  Depart- 
ment of  Milwaukee  v.  Helfensteln, 
16  Wis.  136;  Morse  v.  Home  Ins. 
Co.,  30  Wis.  496,  11  Am.  Rep.  580; 
State  V.  Doyle,  40  Wis.  175,  22  Am. 
Rep.  692;  Doyle  v.  Continental  Ins. 
Co.,  94  U.  S.  535. 

64  Paul  v.  Virginia,  8  Wall.  (U. 
S.)  168. 
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(b)  Particular  provisions. — ^In  accordance  with  tMs  doctrine, 
it  is  well  settled  that  a  state  may  require  a  foreign  insurance 
company  or  other  corporation,  as  a  condition  of  the  right  to  do 
business  and  make  contracts  within  the  state,  to  pay  a  certain 
license  fee  or  tax,  although  no  such  fee  or  tax,  or  a  less  one, 
may  be  exacted  from  its  own  corporations  engaged  in  the  same 
business,®^  provided,  of  course,  it  does  not  thereby  violate  any 
constitutional  prohibition.®*  And  a  state  may  require  a  for- 
eign corporation  to  obtain  a  permit  or  certificate  from  a  certain 
officer  before  doing  business  in  the  state,  and  to  comply  with 
certain  requirements  or  conditions  before  issue  of  the  permit.® '^ 
It  may  require  a  foreign  insurance  company  or  other  corpora- 
tion to  make  a  deposit  or  furnish  other  security  for  the  protec- 
tion of  persons  who  may  deal  with  it,  and  to  whom  it  may  be- 
come indebted,®*  and  may  further  provide  that  the  money  or 

65  United  States:  Paul  v.  Vir-  Co.  v.  Inhabitants  of  Blackstone, 
glnla,  8  Wall.  168;  Ducat  v.  Chi-  13  Gray,  488;  Attorney-General  v. 
cago,  10  Wall.  410;  Liverpool  Ina.  Bay  State  Mining  Co.,  99  Mass. 
Co.  V.  Massachusetts,  10  Wall.  566;  148,  96  Am.  Dec.  717. 
Pembina  Consolidated  Silver  Min-  Mississippi:  Postal  Telegraph 
ing  &  Milling  Co.  v.  Pennsylvania,  Cable  Co.  v.  Adams,  71  Miss.  555, 
125    U.    S.    181;    Manchester   Fire   42  Am.  St.  Rep.  476.  , 

Ins.   Co.  -v.  Herriott,   91  Fed.  711.       j^ew  Jersey:     Tatem  v.  Wright, 

Alabama:  Noble  v.  Mitchell,  100  23  N.  J.  Law,  429.  Compare,  how- 
Ala.  519.  ever.  Brie  Ry.  Co.  v.  State,  31  N.  J. 

Illinois:     Ducat  v.   City  of  Chi-   Law,  531,  86  Am.  Dec.  226. 
cago,  48  111.  172,  95  Am.  Dec.  529,       New  York:    People  v.  Equitable 
10    Wall.    (TJ.    S.)    410;    Western  Trust  Co.,  96  N  Y.  387;  People  v. 
Union  Telegraph  Co.  v.  Lieb,  76  111.  Wemple,  131  N.  Y.  64,  27  Am.  St. 
172;  Walker  v.  City  of  Springfield,  Rep.  542. 

94  111.  364;  Home  Ins.  Co.  V.  Swi-  Pennsylvania:  Com.  v.  New 
gert,  104  111.  653.  ^^^^^  L^j^g  Brie  &  ^   ^   qo,^  i29 

Iowa:  Scottish  Union  &  Na-  pa.  st.  463,  15  Am.  St.  Rep.  724. 
tional  Ins.  Co.  V.  Herriott  109  Virginia:  Slaughter  v.  Com.,  13 
Iowa,  606,  77  Am.  St.  Rep.  548.         Grat.  767. 

Kentucky:     Com.  v.  Milton,   12  "        ' .     .^ 

B  Mon.  212,  54  Am.  Dec.  522;  Phoe-  '^°^^'  S  »**>• 

nix  Ins.  Co.  v.  Com.,  5  Bush,  68,  o'  Huffman  v.  Western  Mortgage 
96  Am.  Dec.  331;  Southern  Build-  &  Investment  Co.,  13  Tex.  Civ. 
ing  &  Loan  Ass'n  v.  Norman,  98  App.  169,  and  other  cases  in  the 
Ky.  294,  56  Am.  St.  Rep.  367.  note  following. 

Louisiana:  State  v.  Lathrop,  10  es  Paul  v.  Virginia,  8  Wall.  (U. 
La.  Ann.  398;  State  v.  Liverpool,  s.)  168;  Phenix  Ins.  Co.  v.  Burdett, 
London  &  Globe  Ins.  Co.,  40  La.  112  ind.  204;  People  v.  Granite 
Ann.  463.  State  Provident  Ass'n,  41  App.  Div. 

Massachusetts:    Blackstone  Mfg.  257.  161  N.  Y.  492. 
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securities  so  deposited  shall  constitute  a  trust  fund  for  the  bene- 
fit of  its  resident  creditors.®® 

It  may  require  a  foreign  corporation  to  prove  the  subscription 
or  payment  of  the  whole  or  a  certain  percentage  of  its  capital 
stock/"  and  it  may  require  it  to  maintain  a  known  place  of 
business  within  the  state,  and  an  agent  residing  there,  with  au- 
thority to  accept  and  receive  service  of  process,  and  to  file  a 
certificate  in  the  ofiBce  of  the  secretary  of  state,  or  some  other 
office,  designating  such  place  of  business  and  agent.^^  The  state 
may  also  require  foreign  corporations  to  file  a  properly  authenti- 
cated copy  of  their  charter  or  articles  of  incorporation,''^  or  a 
statement  showing  the  amount  of  capital  employed  in  their  busi- 
ness, or  other  facts  which  the  legislature  may  deem  material.''^ 
A  state  may  prohibit  a  foreign  corporation  from  doing  business 

69  People  V.  Granite  State  Provi-  hold  Land  Mortgage  Co.,  99  Ala. 
dent  Ass'n,  41  App.  Dlv.  257,  161  427;  McLeod  v.  American  Preeliold 
N.  Y.  492.     Compare  post,  §  845(c).    Land-Mortgage  Co.,   100  Ala.    496; 

As  to  the  estoppel  of  the  corpora-  Morrow  v.  United  States  Mortgage 
tion  and  its  shareholders  to  after-  Co.,  96  Ind.  21;  Goodwin  v.  Colo- 
wards  assert  that  the  deposit  was  rado  Mortgage  &  Investment  Co., 
ultra  vires,  see  Clarke  v.  Olson,  9  110  XJ.  S.  1;  St.  Louis,  Arkansas  & 
N.   D.   364.  T.  Ry.  Co.  v.  Fire  Association  of 

70  English  &   Scottish  American  Philadelphia,  60  Ark.  325. 
Mortg.  &  Inv.  Co.  v.  Hardy,  93  Tex.       72  Hammer  v.  Garfield  Mining  & 
289.  Milling  Co.,  103  U.  S.  291;   Evans 

71  French  V.  Lafayette  Ins.  Co.,  5  v.  Lee,  11  Nev.  194;  Huffman  v. 
McLean,  461,  Fed.  Cas.  No.  5,102,  Western  Mortgage  &  Investment 
18  How.  404;  St.  Clair  v.  Cox,  106  Co.,  13  Tex.  Civ.  App.  169;  Dear- 
U.  S.  356;  American  Union  Tele-  born  Foundry  Co.  v.  Augustine,  5, 
graph  Co.  v.  Western  Union  Tele-  Wash.  67. 

graph  Co.,  67  Ala.  26,  42  Am.  Rep.  As   to   compliance  with   such   a 

90;  Dudley  v.  Collier,  87  Ala.  431,  statute,   see  Hammer    v.    Garfield 

13  Am.  St.  Rep.  55;  Peters  v.  Neel-  Mining   &   Milling  Co.,   130  U.    S. 

ey,  16  Lea   (Tenn.)   275;    Utley  v.  291;    American  Ins.  Co.  v.  Butler, 

Clark-Gardner  Lode  Mining  Co.,  4  70   Ind.   1;    Black  v.   Caldwell,    83 

Colo.  369;  Gross  v. Nichols,  72  Iowa,  Fed.  880;   Manhattan  Trust  Co.  v. 

239;    Sparks   v.   National   Masonic  Davis,  23  Mont.  273. 

Accident    Ass'n,    100    Iowa,    458;  73  Washington     County    Mutual 

Green  v.  Equitable  Mutual  Life  &  Ins.  Co.  v.  Dawes,  6  Gray  (Mass.) 

Endowment  Ass'n,   105   Iowa,   628.  376;  United  States  Express  Co.  v. 

As  to  what  constitutes  a  compli-  Lucas,  36  Ind.  361. 

ance  with  such  a  statute,  see  New  As  to  what  is  a  compliance  with 

England  Mortgage  Security  Co.  v.  such    a    requirement,    see    Unite(J 

Ingram,  91  Ala.  337;  Nelms  V.  Edin-  States   Express   Co.   v.   Lucas,   36 

burg-American  Land  Mortgage  Co.,,  Ind.  361;  Washington  County  Mu- 

92  Ala.  157;  Falls  v.  United  States  tual  Ins.  Co.  v.  Hastings,  2  Allen 

Savings,  Loan  &  Building  Co.,  97  (Mass.)  398;  Manhattan  Trust  Co. 

Ala.  417;  McCall  v.  American  Free-  v.  Davis,  23  Mont.  27.x 
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in  the  state,  or  from  doing  certain  acts,  and  make  it  a  penal 
offense  for  any  person  to  act  for  it  within  the  state  in  doing  busi- 
ness, or  in  doing  the  prohibited  acts,  in  violation  of  the  statute  J* 

A  statute  providing  for  the  admission  of  foreign  corporations 
created  for  a  certain  business  has  been  construed  as  impliedly 
excluding  corporations  created  for  any  other  business,  or  for 
other  purposes  in  addition  to  the  purpose  mentioned/^ 

(c)  Retaliatory  statutes. — In  a  number  of  states  the  legisla- 
tures have  enacted  statutes  of  a  retaliatory  nature,  for  the  pur- 
pose of  putting  foreign  corporations  under  the  same  restric- 
tions and  burdens  as  are  imposed  by  the  states  by  which  they 
were  created  upon  corporations  of  the  state  enacting  the  stat- 
ute. In  Ohio,  for  example,  there  is  a  statute  providing  that 
"when,  by  the  laws  of  any  other  state  or  nation,  any  taxes,  fines, 
penalties,  license  fees,  deposits  of  money,  or  of  securities  or 
other  obligations  or  prohibitions  are  imposed  on  insurance  com- 
panies of  this  state,  doing  business  in  such  state  or  nation,  or 
upon  their  agents  therein,  so  long  as  such  laws  continue  in  force, 
the  same  obligations  and  prohibitions,  of  whatever  kind,  shall  be 
imposed  upon  all  insurance  companies  of  such  other  state  or 
nation  doing  business  within  this  state,  and  upon  their  agenta 
here."'^®  There  are  somewhat  similar  provisions  in  other 
states.''^  And  in  some  states  there  are  constitutional  provisions 
to  this  effect.'^® 

74  Pierce  v.  People,  106  111.  II",  Fidelity  &  Casualty  Co.,  153  111.  25; 
43  Am.  Rep.  683;  State  v.  Phipps,  State  v.  Fidelity  &  Casualty  Co., 
50  Kan.  609,  34  Am.  St.  Rep.  152.  77  Iowa,   648;    State  v.  Insurance 

75  Isle  Royale  Land  Corp.  v.  Os-  Co.  of  North  America,  115  Ind. 
mun,  76  Mich.  162.  257;    Blackmer  v.  Royal  Ins.  Co., 

76  See  State  v.  Reinmund,  45  115  Ind.  291;  Phoenix  Ins.  Co.  v. 
Ohio  St.  214;  State  v.  Western  Welch,  29  Kan.  672;  Talbott  v.  Fi- 
Union  Mutual  Life  Ins.  Co.,  47  delity  &  Casualty  Co.,  74  Md.  536; 
Ohio  St.  167;  State  v.  Fidelity  &  State  v.  Fidelity  &  Casualty  Ins, 
Casualty  Ins.  Co.,  49  Ohio  St.  440,  Co.,  39  Minn.  538;  Haverhill  Ins. 
34  Am.  St.  Rep.  573.  Co.  v.  Prescott,   42  N.  H.  547,  80 

77  People  V.  Fire  Association  of  Am.  Dec.  123 ;  Goldsmith  v.  Home 
Philadelphia,  92  N.  Y.  311,  44  Am,  Ins.  Co.,  62  Ga.  379. 

Rep.  380;  Griesa  v.  Massachusetts  78  See  Miles  v.  Woodward,  115  Cal. 

Benefit  Ass'n,  15  N.  Y.  Supp.  71,  308;   State  v.  Fidelity  &  Casualty 

133  N.  Y.  619;   Germania  Ins.  Co.  Ins.  Co.,  39  Minn.  538. 

V.  Swigert,  128  111.  237;  People  v.  Such  a  provision  does  not  affect 


844d  FOREIGN   CORPORATIONS.  2701 

Such  a  statute  is  not  unconstitutional,  either  on  the  ground 
that  it  denies  to  persons  within  the  jurisdiction  of  the  state  the' 
equal  protection  of  its  laws,  or  because  it  violates  the  require- 
ment of  equality  and  uniformity  in  taxation,  or,  by  the  weight 
of  authority,  on  the  ground  that  it  is,  in  effect,  not  itself  the 
exercise  of  legislative  power,  but  a  delegation  of  the  legislative 
power  of  the  state  to  other  states.''® 

It  has  been  held  that  these  statutes  are  penal  in  their  character, 
and  are  therefore  to  be  strictly  construed.*"  And  in  order  that 
the  statute  may  come  into  operation,  it  must  clearly  appear  that 
the  foreign  law  complained  of  will  have  the  discriminating  ef- 
fect against  which  the  statute  is  directed.*-'  In  some  of  the 
states  it  has  been  held  that  the  mere  existence  of  a  discriminat- 
ing law  in  another  state  is  sufficient  to  put  such  a  statute  into 
operation.®^  It  has  been  held  in  Ohio,  however,  that  since 
such  a  statute  is  retaliatory  and  penal  in  its  character,  and 
must  be  strictly  construed,  the  mere  fact  that  there  is  a  discrimi- 
nating statute  in  another  state  is  not  a  sufficient  ground  for  call- 
ing the  enactment  into  operation,  unless  it  is  shown  that  there 
is  a  domestic  corporation  actually  organized  and  liable  to  be 
affected  by  such  discrimination.** 

(d)  Motive  in  exclusion — Unreasonable  statutes. — The  power 
of  a  state  to  exclude  foreign  corporations  is  absolute,  and  its 

the  validity  of  laws  governing  do-  St.  Rep.   573.    And  see  Griesa  v. 

mestic    corporations.     First    Nat.  Massachusetts  Benefit  Ass'n,  15  N. 

Bajik  of  Butte  v.  Weidenbeck,  38  Y.  Supp.  71,  133  N.  Y.  619;   State 

C.  C.  A.  131,  97  Fed.  896.  v.  Fidelity  &  Casualty  Ins.  Co.,  39 

79  People  V.  Fire  Association  of  Minn.  538. 
Philadelphia,  92  N.  Y.  311,  44  Am.       ^i  State  v.   Fidelity   &   Casualty 

Rep.  380;   Philadelphia  Fire  Ass  n  jj^^    ^0..    39    Minn.    538;    State   v. 

V.  New  York,  119  U    S.  110;  Phoe-  Fidelity    &    Casualty   Ins.    Co.,    49 

nix  Ins.  Co.  v.  Welch,  29  Kan.  672;  q^^^  g^    440    34  ^m.  St.  Rep.  573;, 

Talbott  V.  Fidelity  &  Casualty  Co.,  people  v.  Fidelity  &  Casualty  Ins. 

74  Md.  536;  Home  Ins.  Co.  v.  Swi-  r,^     153  tjj    95 
gert,   104  111.   666;    State  v.  Insur-        ''  '.     '         ^  o    .       . 

ance   Co.   of  North   America,   115  ,  '' ?,f  ™??i^  ij^^;  ^°-  I;.^^!^®'"*' 

Ind.    257;    and    other    cases    cited  128   111.   237;    State   v.   Fidelity   & 

In  note  77,  supra.    But  see,  to  the  Casualty  Co.    77  Iowa.   648;    Tal- 

contrary,  Clark  v.  Port  of  Mobile,  bott   v.    Fidelity   &    Casualty   Co., 

67  Ala  217  '  '    ^        other   cases   in 

.  80  state  V.  Fidelity   &   Casualty  note  77,  supra. 
Ins.  Co.,  49  Ohio  St.  440,  34  Am.       ss  State  v.  Fidelity   cfe  Casualty 
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motive  in  doing  so,  or  the  means  by  which,  it  does  so,  are  entirely 
immaterial,**  so  long  as  no  constitutional  provision  is  violat- 
ed.«5 

Nor  can  a  statute  be  attacked  on  the  ground  that  it  is  unrea- 
sonable. If  a  statute  excluding  foreign  corporations,  or  impos- 
ing conditions  upon  their  right  to  do  business  within  the  state, 
violates  no  constitutional  prohibition,  the  courts  must  give  it 
effect  according  to  its  terms.  A  court  cannot  refuse  to  enforce 
such  a  statute  on  the  ground  that  the  conditions  imposed  are 
unreasonable  or  oppressive.  "The  conditions  imposed  may  be 
reasonable  or  unreasonable;  they  are  absolutely  within  the  dis- 
cretion of  the  legislature."*® 

(e)  Constitutional  provisions  self-executing. — In  Alabama  and 
some  other  jurisdictions  there  are  constitutional  provisions  ex- 
cluding foreign  corporations,  or  imposing  certain  conditions 
upon  their  right  to  do  business,  as  a  condition  that  they  shall 
have  a  known  place  of  business  in  the  state,  and  a  resident  agent 
authorized  to  accept  and  receive  service  of  process,  etc.  Such 
provisions  are  self-executing.*'' 

(f)  Territorial  legislatures,  under  their  general  legislative  pow- " 
ers,  may  exclude  or  impose  conditions  upon  foreign  corpora- 
tions.** 

§  845.     Constitutionality  of  statutes  excluding  foreign  corpora- 
tions, or  imposing  conditions. 

(a)  In  general. — The  power  of  a  state  to  exclude  foreign  cor- 

Ins.  Co.,  49  Ohio  St.  440,  34  Am.  St.  tual  Life  Ins.  Co.  v.  Spratley,  172 

Rep.    573.  V.  S.  602. 

„     ,  o     4.-       4.  1  T„«    n.,         ^'  American  Union  Telegraph  Co. 

n/T?°^'Mn^a'i  r       T.    t    2n  V.  Western  Union  Telegraph  Co., 

?,i^-.,^.-   lf\  ^^^^^  ""-^R^    •  67  Ala.  26.  42  Am.  Rep    90;   Dud- 

Wis.  175,  22  Am.  Rep.  692.  j^y  ^    Collier,  87  Ala.  431,  13  Am. 

85  Post,  §   845.  St.   Rep.   55;    Christian   v.  Ameri- 

86  Hartford  Fire  Ins.  Co.  v.  Ray-  can  Freehold  Land  &  Mortgage 
mond,  70  Mich.  485.  See,  also,  Co.,  89  Ala.  198;  New  England 
Daggs  V.  Orient  Ins.  Co.,  136  Mo.  Mortgage  Security  Co.  v.  Ingram, 
382,   58  Am.   St.  Rep.  638;    Orient  91  Ala.  339. 

Ins.  Co.  V.  Daggs,  172  U.  S.  557;  ss  Empire  Milling  &  Mining  Co. 
Manchester  Fire  Ins.  Co.  v.  Her-  v.  Tombstone  Milling  &  Mining 
riott,  91  Fed.  711;  Connecticut  Mu-  Co.,  100  Fed.  910. 
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porations,  or  to  impose  conditions  upon  their  right  to  do  busi- 
ness within  its  limits,  and  to  sue  in  its  courts,  or  to  impose 
taxes,  etc.,  is  subject,  of  course,  to  any  limitations  which  may 
be  found  in  the  constitution  of  the  state,  or  in  the  constitution 
and  laws  of  the  United  States,  and  any  statute  which  is  in  con- 
travention of  either  is  void.*® 

The  constitutionality  of  retaliatory  statutes  has  been  refer- 
red to  in  a  former  section.®" 

(b)  Prohibition  against  denying  to  the  citizens  of  any  state  the 
privileges  and  immunities  of  citizens  in  the  several  states. — It  is 
thoroughly  well  settled,  however,  that  a  state  is  not  prevented 
from  excluding  foreign  corporations  from  doing  business  or  hold- 
ing property  within  its  limits,  or  from  imposing  conditions  in 
permitting  them  to  do  so,  by  the  provision  of  the  federal  con- 
stitution that  the  citizens  of  each  state  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  in  the  several  states, 
for  this  provision  does  not  entitle  a  corporation  created  by  one 
state  to  exercise  its  special  privileges  in  other  states  without 
their  consent.®^  "The  privileges  and  immunities,"  said  Mr. 
Justice  Field,  "secured  to  citizens  of  each  state  in  the  several 
states,  by  the  provision  in  question,  are  those  privileges  and 
immunities  which  are  common  to  the  citizens  in  the  latter 
states  under  their  constitution  and  laws  by  virtue  of  their  be- 
ing citizens.  Special  privileges  enjoyed  by  citizens  in  their 
own  states  are  not  secured  in  other  states  by  this  provision.  It 
was  not  intended  by  the  provision  to  give  to  the  laws  of  one 

89  Doyle  V.  Continental  Ins.  Co.,  so  Ante,    §   844(c). 
94  U.  S.  535;    Cooper  Mfg.  Co.  v, 

Ferguson,  113  U.  S.  727;  Blake  v.  m  Paul  v.  Virginia,  8  Wall.    (U. 

McClung,  172  U.  S.  239;  Phenix  Ins.  S.)  168;  Ducat  v.  Chicago,  10  Wall. 

Co.  v.  Burdett,  112  Ind:  204;    San  (U.  S.)  410;  Pembina  Consolidated 

Francisco  v.  Liverpool  &  London  Silver    Mining    &    Milling    Co.    v. 

&    Globe    Ins.    Co.,    74    Cal.    113;  Pennsylvania,  125  U.  S.  181;  Nor- 

Daggs  v.  Orient  Ins.  Co.,  136  Mo.  folk  &  Western  R.  Co.  v.  Pennsyl- 

382,  58  Am.  St.  Rep.  638;  Lytle  v.  vania,    136    U.    S.    114;    Tatem    v. 

Custead,    4    Tex.    Civ.    App.    490;  Wright,  23  N.  J.  Law,  429;   Ducat 

HuiTman  v.  Western   Mortgage   &  v.  City  of  Chicago,  48  111.  172,   95 

Investment  Co.,  13  Tex.  Civ.  App.  Am.    Dec.    529;     Western     Union 

169;  and  other  cases  cited  in  the  Telegraph  Co.  v.  Mayer,  28  Ohio 

notes  following.  St.  531;   State  v.  Lathrop,  10  La. 
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state  any  operation  in  other  states.  They  can  have  no  such 
operation,  except  by  the  permission,  express  or  implied,  of  those 
states.  The  special  privileges  which  they  confer  must,  there- 
fore, be  enjoyed  at  home,  unless  the  assent  of  other  states  to 
their  enjoyment  therein  be  given."®^ 

(c)  Discrimination  against  nonresident  creditors. — This  provi- 
sion, however,  prevents  a  state,  on  admitting  a  foreign  corpora- 
tion and  allowing  it  to  acquire  property  and  do  business  within 
its  limits,  from  providing,  as  one  of  the  conditions,  that  the  cred- 
itors of  the  corporation  who  may  be  residents  of  the  state  shall 
have  priority  over  nonresident  creditors  in  the  distribution  of 
its  assets  by  the  courts  of  the  state.^*  But  it  does  not  prevent 
the  state  from  requiring  a  foreign  corporation  to  make  a  deposit 
in  the  state  in  trust  for  the  benefit  and  security  of  resident  cred- 
itors. In  a  late  ITew  York  case  it  was  held  that  the  banking 
and  insurance  law  of  that  state,  requiring  a  foreign  corporation 
desiring  to  transact  business  in  the  state  to  deposit  a  certain 
amount  of  money  or  securities,  and  providing  that,  on  the  ap- 
pointment of  a  receiver  for  the  corporation  in  the  state,  the 
deposit  shall  be  paid  to  him,  to  be  distributed  among  the  resi- 
dent creditors  and  shareholders,  creates  a  trust  in  such  fund 
in  favor  of  resident  creditors  and  shareholders;  and  that  the 
statute  does  not  violate  the  federal  constitutional  provision 
granting  the  citizens  of  each  state  all  the  privileges  and  im- 
munities of  citizens  in  the  several  states,  since  the  corporation, 
by  accepting  the  conditions  of  the  statute,  consents  to  its  terms, 
including  the  creation  of  the  trust.^* 

(d)  Prohibition  against  denying  to  any  person  the  equal  pro- 
tection of  the  laws. — The  provision  of  the  federal  constitution 
that  no  state  shall  deny  to  any  person  within  its  jurisdiction  the 

Ann.  398;  Utley  v.  Clark-Gardner  hold,  Land,   Iron  &  Ry.  Co.,  10.? 

Lode  Mining  Co.,  4  Colo.  369.  Tenn.  399  (leave  to  file  petition  for 

92  Paul  V.  Virginia,  8  Wall.    (U.  mandamus  denied  in  Re  Blake,  175 

S.)    168,    180.  U.  S.  114) ;  Wilson  v.  Keels,  54  S. 

83  Blake  v.   McClung,   172   U.   S.  C.  545,  71  Am.  St.  Rep.  816. 
239.     Compare   Sully   v.  American       04  People  v.  Granite  State  Provi- 

Nat.    Bank,    178   U.    S.    289.     See,  dent  Ass'n,  161  N.  Y.  492,  affirming 

also,  McClung  v.  Embreeville  Free-  41  App.  Div.  257. 
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equal  protection  of  its  laws  does  not  prevent  a  state  from  ex- 
cluding foreign  corporations  altogether,  or  from  imposing  any 
conditions  it  may  see  fit  before  allowing  it  to  come  into  the 
rftate ;  for  a  foreign  corporation  can  only  be  entitled  to  the  bene- 
fit of  this  provision  after  it  has  come  within  the  jurisdiction 
of  the  state.*^  A  corporation  is  a  person,  however,  within  the 
meaning  of  this  provision,  and,  after  a  state  has  admitted  a 
foreign  corporation  within  its  jurisdiction,  the  provision  will 
protect  it.®* 

(e)  Interference  with  interstate  or  foreign  commerce. — Since 
the  constitution  of  the  United  States  confers  upon  congress  the 
exclusive  power  to  regulate  commerce  with  foreign  nations,  and 
among  the  several  states,  a  state  cannot  exclude  a  foreign  cor- 
poration to  such  an  extent  as  to  prevent  it  from  doing  business 
constituting  interstate  or  foreign  commerce,  or  impose  a  tax 
or  any  other  condition  upon  its  right  to  engage  in  such  busi- 
ness.®''    A  state,  therefore,  cannot  impose  a  tax  or  license  fee 

95  Pembina    Consolidated    Silver  Brown  Shoe  Co.,  92  Ala.  145;  Cook 

Mining  &  Milling  Co.  v.  Pennsyl-  v.  Rome  Brick  Co.,  98  Ala.  409. 

vania,  125  U.  S.  181;  Philadelphia  Arkansas:     Gunn  v.  White  Sew- 

Fire  Ass'n  v.  New  York,  119  U.  S.  ing   Machine   Co.,    57   Ark.   24,   38 

110;  People  v.  Fire  Association  of  Am.  St.  Rep.  223. 

Philadelphia,  92  N.  Y.  311,  44  Am.  Colorado:      Kindel   v.    Beck     & 

Rep.  380.  Pauli  Lithographing  Co.,  19  Colo. 

M  See  the  cases  above  Cited.  Kentucky:     Com.    v.    Smith,   92 

87  United  States:  Pensacola  Tel-  Ky.  38,  36  Am.  St.  Rep.  578. 
egraph  Co.  v.  Western  Union  Tele-  Mississippi:  Postal  Telegraph 
graph  Co.,  96  U.  S.  1;  Western  Cable  Co.  v.  Adams,  71  Miss.  555, 
Union  Telegraph  Co.  v.  Texas,  105  42  Am.  St.  Rep.  476. 
U.  S.  460;  Cooper  Mfg.  Co.  v.  Fer-  Montana:  McNaughton  Co.  v. 
guson,  113  U.  S.  727;  Pickard  v.  McGirl,  20  Mont.  124,  63  Am.  St. 
Pullman  Southern  Car  Co.,  117  U.   Rep.  610. 

S.  34;  Robbins  v.  Shelby  County  New  York:  People  v.  Wemple, 
Taxing  Dist.,  120  XJ.  S.  489;  Ratter-  131  N.  Y.  64,  27  Am.  St.  Rep.  542; 
man  v.  Western  Union  Telegraph  Savage  v.  Atlanta  Home  Ins.  Co., 
Co.,  127  U.  S.  411;  Leloup  v.  Port  55  App.  Div.  20. 
of  Mobile,  127  U.  S.  640;  McCall  Texas:  Texas  &  Pacific  Ry.  Co. 
v.  California,  136  U.  S.  104;  Nor-  v.  Davis,  93  Tex.  378  (reversing 
folk  &  Western  R.  Co.  v.  Pennsyl-  [Civ.  App.]  54  S.  W.  381);  Bate- 
vania,  136  U.  S.  114;  Crutcher  v.  man  v.  Western  Star  Milling  Co., 
Kentucky,  141  U.  S.  47;  Indiana  v..  1  Tex.  Civ.  App.  90;  Huffman  v. 
American  Express  Co.,  7  Biss.  227,  Western  Mortgage  &  Investment 
Fed.  Cas.  No.  7,021.  Co.,  13  Tex.  Civ.  App.  169. 

Alabama:     Ware    v.    Hamilton-       See,  also,  ante,  §  295. 
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upon  a  foreign  railroad  company  or  express  company  as  a  con- 
dition of  its  being  permitted  to  transport  persons  or  goods  into 
the  state  from  a  point  in  another  state,  or  through  the  state.^* 
ISTor  can  a  state  require  a  foreign  telegraph  company  to  pay  a 
tax  or  license  fee,  or  impose  any  other  terms  as  a  condition  of 
allowing  it  to  transmit  messages  into  or  through  the  state.^* 
INor  can  a  state  deny  or  impose  conditions  upon  the  right  of 
a  foreign  corporation  to  ship  into  the  state  goods  sold  by  it  in 
another  state,  or  on  orders  received  by  traveling  salesmen  and 
transmitted  to  it,  or  upon  the  right  to  maintain  an  action  in 
the  state  for  the  price  of  goods  so  sold  and  shipped.^""  The 
same  is  true  of  any  other  act  of  commerce  between  the  citizens 
of  a  state  and  a  nonresident  corporation.^"^ 

The  fact,  however,  that  a  foreign  corporation  is  engaged  in 
interstate  commerce  does  not  prevent  a  state  from  prohibiting 
it  from  doing  business  wholly  within  the  state,  or  from  impos- 
ing a  tax  or  license  fee  with  respect  to  such  business.^"* 

98Crutcher  v.  Kentucky,  141  U.  Rep.  184;  Allen  v.  Tyson-Jones 
S.  47;  Com.  v.  Smith,  92  Ky.  38,  Bniggy  Co.,  91  Tex.  22;  Lasater  v. 
36  Am.  St.  Rep.  578;  Indiana  v.  Purcell  Mill  &  Elevator  Co.,  22 
American  Express  Co.,  7  Biss.  227,  Tex.  Civ.  App.  33;  Gale  Mfg.  Co. 
Fed.  Cas.  No.  7,021;  and  other  v.  Pinkelstein,  22  Tex.  Civ.  App. 
cases  cited  in  the  note  preceding.  241;  Gunn  v.  "White  Sewing  Ma- 
See  also  ante,  §  295.  chine  Co.,  57  Ark.  24,  38  Am.  St. 
s9  Pensacola  Telegraph  Co.  v.  Rep.  223.  And  see  the  cases  cited 
"Western  Union  Telegraph  Co.,  96  U.  post,  §  846,  note  139. 
S.  l;  Western  Union  Telegraph  Co.  „,  g^^  ^^^j^  ^  ^^^^i^  Building 
V.  Texas,  105  U.  S.  460;  Ratterman  ^  jj^g  ^^  ^  (.^jgjg  ^rj.^^^^  ^h. 
V.  Western  Union  Telegraph  Co  ^  ^  53  g  ^  240;  McNaughton 
127  U.  S.  411;  Leloup  V.  Port  of  ^o.  v.  McGirl,  20  Mont.  124,  63  Am. 
Mobile,  127  U.  S.  640;  Com.  v.  g^  ^  q^q 
Smith,  92  Ky.  38,  36  Am.  St.  Rep. 

578  102  State   Freight   Tax   Case,   15 

And  see  ante,  §  295.  "Vi'^all.    (U.   S.)    232;    Ratterman  v, 

100  Cooper  Mfg.  Co.  v.  Ferguson,   "Western  Union  Telegraph  Co.,  127 

113   U.   S.  727;   Brennan  v.  Titus-   U.  S.  411;  Postal  Telegraph  Cable 

vllle,  153  U.  S.  289;   Stoutenburgh   Co.  v.   Charleston,  153  U.  S.  692; 

V  Hennick,   129  U.   S.   141;    Cook    Osborne  v.  Florida,  164  U.  S.  650; 

V  Rome  Brick  Co.,  98  Ala.  409;  "Western  Union  Telegraph  Co.  v. 
Coit  V.  Sutton,  102  Mich.  324;  City  of  Fremont,  39  Neb.  692;  Ala- 
Droege  v.  Ahrens  &  Ott  Mfg.  Co.,  bama  Great  Southern  R.  Co.  v. 
163  N.  Y.  466;  Mearshon  v.  Potts-  City  of  Bessemer,  113  Ala.  668; 
ville  Lumber  Co.,  187  Pa.  St.  12.  Postal  Telegraph  Cable  Co.  v. 
67  Am.  St.  Rep.  560;  Blakeslee  Adams,  71  Miss.  555,  42  Am.  St. 
Mfg.  Co.  V.  Hilton,  5  Pa.  Super.  Ct,  Rep.  476.    And  see  ante,  §  295. 
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(f )  Corporations  in  the  employ  of  tlie  United  States  government. 

— The  fact  that  a  foreign  corporation  is  in  the  employ  of  the 
United  States  government  does  not  prevent  a  state  from  im- 
posing a  tax  upon  any  property  which  it  may  own  within  the 
state  to  the  same  extent  as  it  taxes  other  property. ■^"^  But  a  state 
cannot  exclude  such  a  corporation  or  impose  restrictions  upon 
the  exercise  of  its  powers  within  the  state  as  the  agent  of  the 
federal  government.^"* 

(g)  Prohibiting  the  removal  of  suits  into  the  federal  courts. — 
It  is  not  within  the  power  of  a  state  to  prohibit  a  foreign  cor- 
poration from  removing  a  suit  into  the  federal  courts,  as  au- 
thorized by  the  acts  of  congress  on  the  subject.-'''^  A  statute, 
therefore,  which  requires  the  agents  of  foreign  corporations  to 
obtain  a  permit  from  a  public  officer  as  a  condition  precedent 
to  the  right  to  do  business  within  the  state,  and  provides  that  no 
permit  shall  be  granted  unless  the  agent  stipulates  not  to  remove 
suits  into  the  federal  courts,  is  void,  and  no  action  or  prosecu- 
tion can  be  maintained  against  an  agent  of  a  foreign  corpora- 
tion for  violating  it.'^"^ 

Neither  a  state  nor  a  federal  court,  however,  can,  by  mara- 
damus  or  otherwise,  compel  a  state  officer  to  grant  a  permit  to 
a  foreign  corporation  in  such  a  case,  or  prevent  by  injunction 
the  cancellation  of  a  permit  theretofore  granted,  for  the  right 
of  a  state  to  exclude  foreign  corporations  is  absolute,  and  the 
courts  cannot  inquire  into  its  motive  in  doing  so.-'"'' 

103  Ante,  §  294,  p.  770.  v.  Kane,  170  U.  S.  Ill;    State  v. 

104  Pembina  Consolidated  Silver  Doyle,  40  Wis.  175,  22  Am.  Rep 
Mining  &  Milling  Co.  v.  Pennsyl-  692;  Texas  Land  &  Mortgage  Co. 
vania,  125  U.  S.  186;  Stockton  v.  v.  Worsham,  76  Tex.  556;  Railway 
Baltimore  &  New  York  R.  Co.,  32  Passenger  Assurance  Co.  v.  Pierce, 
Fed.  9;  New  Orleans  &  Memphis  27  Ohio  St.  155  (overruling  New 
Packet  Co.  v.  James,  32  Fed.  21;,  York  Life  Ins.  Co.  v.  Best,  23  Ohio 
People  v.  Wemple,  131  N.  Y.  64,  27  St.  105) ;  Baltimore  &  Ohio  R.  Co. 
Am.   St.  Rep.  542.     And  see  ante,   v.  Cary,  28  Ohio  St.  208. 

§  294,  p.  770.  But  see  Home  Ins.  Co.  v.  Davis, 

105  Home  Ins.  Co.  v.  Morse,  20  29  Mich.  238;  Qoodrel  v.  Kreich- 
Wall.   (U.  S.)   445;   Doyle  v.  Con-  baum,  70  Iowa,  362. 

tinental   Ins.    Co.,    94   U.    S.    535;  ^„^^                _         .,     _^  _.   _ 

Barron  v.  Bumside,  121  U.  S.  186;  i««  Barron  v.  Burnside,  121  U.  S. 

Southern  Pacific  Co.  v.  Denton,  146  186. 

U.  S.  202 ;  Barrow  Steamship  Co.  iot  Doyle  v.  Continental  Ins.  Co., 
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(h)  Obligation  of  contracts — ^Vested  rights. — ^If  a  state  has 
permitted  a  foreign  corporation  to  make  contracts  or  acquire 
property  within  its  limits,  a  statute  subsequently  enacted  can- 
not impair  its  right  to  enforce  such  contracts  or  deprive  it  of 
its  right  to  the  property.  To  give  the  statute  such  an  operation 
vsrould  render  it  unconstitutional.-^"* 

But  the  granting  of  a  mere  license  to  a  foreign  corporation 
by  a  state  does  not  create  a  contract  between  the  state  and  the 
corporation,  so  as  to  prevent  subsequent  legislation  revoking 
the  license,  or  imposing  new  conditions.-'"®  Thus  it  was  held 
that  compliance  by  a  corporation  with  a  statute  requiring  for- 
eign corporations,  as  a  prerequisite  to  doing  business  in  the 
state,  to  file  an  irrevocable  power  of  attorney  authorizing  the 
secretary  of  state  to  accept  ser-vice  of  process  for  it,  did  not 
create  a  contract  between  the  corporation  and  the  state,  so  as 
to  render  void,  as  impairing  the  obligation  of  contracts,  a  sub- 
sequent statute  making  the  corporation  amenable  to  process  by 
service  on  other  agents  than  the  one  so  appointed.^  ^^  A  for- 
feiture by  the  state  of  a  license  granted  to  a  foreign  corporation 
to  do  business  in  the  state,  for  violation  by  it  of  the  provisions 
of  the  statute  under  which  the  license  was  given,  and  which 
provides  for  the  forfeiture,  does  not  violate  any  contract  obli- 
gation ;  for  if  there  is  any  contract  obligation,  the  provision  for 
forfeiture  is  a  part  of  it.-'^^ 

§  846.     What  constitutes  doing  business,  within  the  meaning  of 
the  statutes. 

In  construing  and  applying  statutes  prohibiting  foreign  cor- 
porations from  "doing  business"  in  a  state  without  first  comply- 

94  tr.  S.   535;    State  v.  Doyle,  40  Ins.   Co.,    53   S.  C.   241;    State  v. 
Wis.  175,  22  Am.  Rep.  692.  Standard  Oil  Co.  (Neb.)   84  S.  W. 

413. 

A^'JJ'T^^Zy.^f^R^t  ^T  "0  Connecticut  Mutual  Life  Ins. 

Assn    V.    Rainbolt,    48    Neb.    434.  _,„    „    o„_„ti„„    i/ro  tt    d    unn 

And  see  post,  §  847  (i).  note  166.  ^°-  ^-  Spratley,  172  U.  S.  602. 

Ill  Waters-Pierce  Oil  Co.  v.  Tex- 
108  Connecticut  Mutual  Life  Ins.  as,  177  TT.  S.  28,  affirming  Waters- 
Co.    V.    Spratley,    172    U.    S.    602;  Pierce   Oil   Co.   v.    State,   19   Tex. 
Sandall    v.    Atlantic    Mutual    Life  Civ.   App.  1. 
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ing  with  conditions  imposed  by  the  statutes,  and  statutes  im- 
posing a  tax  or  license  fee  upon  such  corporations,  it  is  some- 
times difficult  to  say  whether  a  particular  act  or  transaction  con- 
stitutes the  doing  of  business,  within  the  meaning  of  the  stat- 
ute, and  the  cases  are  to  some  extent  conflicting.  In  order  that 
a  foreign  corporation  may  be  regarded  as  doing  business  within 
a  state,  so  as  to  come  within  such  a  statute,  it  certainly  is  not 
necessary  that  it  shall  have  its  principal  office  there,  or  that  it 
shall  do  the  greater  part  of  its  business  there.  On  the  con- 
trary, it  is  within  the  statute  if  it  has  an  office  and  does  any 
part  of  its  ordinary  business  within  the  state,  or,  by  the  weight 
of  authority,  if  it  does  any  part  of  its  ordinary  business  in  the 
state,  whether  it  has  an  office  there  or  not.^^'' 

In  most  jurisdictions  it  is  held  that  a  statute  prohibiting  a 
foreign  corporation  from  "doing  business"  or  "doing  any  busi- 
ness" in  the  state  until  it  has  filed  a  certificate  designating  a 
place  of  business  and  a  resident  agent  upon  whom  process  may 
be  served,  or  complied  with  other  conditions,  contemplates  some 
continiiance  in  business,  and  does  not  apply  where  a  foreign 
corporation  does  a  single  act  of  business  within  the  state,  as 
in  the  case  of  a  single  contract  for  the  sale  of  goods  by  a  for- 
eign manufacturing  or  trading  company.^^*     Other  courts  have 

112  Lamb   v.   Lamb,   6   Blss.   420,  terstate     commerce.       Gloucester 

Fed.    Gas.    No.    8,018;    Farrior    v.  Perry  Co.  v.  Pennsylvania,  114  U. 

New   England    Mortgage    Security  S.  196.     See  ante,  §  295,  p.  786. 
Co.,  88  Ala.  275 ;  Ginn  v.  New  Eng-       iis  Cooper  Mfg.  Co.  v.  Ferguson, 

land    Mortgage    Security    Co.,    92  113  U.  S.  727;    Gates  Iron  Works 

Ala.    13.5;    People   v.    Horn    Silver  v.  Cohen,  7  Colo.  App.   341;   Flor- 

Minlng  Co.,  105  N.  Y.  76 ;  People  v.  sheim  Bros.  Dry-Goods  Co.  v.  Les- 

Wemple,  131  N.  Y.  64,  27  Am.  St.  ter,  60  Ark.  120,  46  Am.  St.  Rep. 

Rep.  542.  162;  Blakeslee  Mfg.  Co.  v.  Hilton, 

A  foreign  ferry  company  is  do-  18  Pa.  Co.  Ct.  R.  553;  Delaware  & 

ing   business  in  a   state  where  it  Hudson  Canal  Co.  v.  Mahlenbrock, 

has  leased  a  slip  or  wharf  at  which  63    N.    J.    Law,    281;    Commercial 

its  boats  touch  for  the   reception  Bank  of  Vancouver  v.  Sherman,  28 

and    disembarking    of    passengers  Or.  573,  52  Am.  St.  Rep.  811;  Colo- 

and  freight,  although  it  does  noth-  rado  Iron-Works  v.  Sierra  Grande 

ing  else  within  the  state.     Com.  v.  Mining  Co.,  15  Colo.  499,  22  Am.  St. 

Gloucester   Ferry   Co.,    98   Pa.    St.  Rep.  433;   Empire  Milling  &  Min- 

105.  Ing   Co.   V.    Tombstone   Milling   & 

Such  a  corporation,  however,  is  Mining  Co.,  100  Fed.  910;  Gilchrist 

within  the  protection  of  the  feder-  v.  Helena,  H.   S.   &  S.   R.  Co.,  47 

ai  corporation,  as  engaged  in  in-  Fed.  593;  Davis  &  Rankin  BIdg.  & 
Vol.  5-P.  Cor.  63. 
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held  that  a  foreign  corporation  comes  within  the  statute  if 
it  does  a  single  act  of  its  ordinary  business  within  the  state. 
Thus  it  has  been  held  that  a  statute  prohibiting  a  foreign  cor- 
poration from  doing  business  in  the  state  except  on  compliance 
with  certain  conditions,  applies  where  a  foreign  loan  and  in- 
vestment company  makes  a  single  loan  and  takes  a  mortgage  to 
secure  the  same,^^*  or  where  a  foreign  insurance  company  issues 
a  single  policy  of  insurance,^  ^®  or  where  a  foreign  insurance 
and  trust  company  receives  land  in  the  state  by  devise,  with 
power  to  sell  and  lease  the  same,  asserts  title  thereto,  makes  a 
contract  for  its  sale,  and  brings  an  action  to  enforce  the  con- 
tract."« 

A  statute  prohibiting  foreign  corporations  from  doing  busi- 
ness in  the  state  except  upon  compliance  with  certain  conditions, 
or  imposing  a  tax  or  license  fee  upon  such  corporations,  has 
reference  to  such  foreign  corporations  only  as  do  some  part  of 
their  ordinary  business  within  the  state ;  and  it  does  not  apply 
to  transactions  of  such  a  corporation  within  the  state  not  con- 
stituting any  part  of  its  ordinary  business,  nor  to  transactions 
outside  of  the  state  with  persons  within  the  state.^^''     Among 

Mfg.    Co.    V.     Caigle    (Tenn.     Oh.  Co.,  101  Pa.  St.  119 ;  Puller  &  John- 

App.)   53  S.  W.  240.  son  Mfg.  Co.  v.  Foster,  4  Dak.  329 ; 

114  Parrior  v.  New  England  Ware  Cattle  Co.  v.  Anderson,  107 
Mortgage  Security  Co.,  88  Ala.  275:  Iowa,  231;  Wagner  v.  J.  &  6. 
Ginn  v.  New  England  Mortgage  Se-  Meakin,  33  C.  C.  A.  577,  92  Fed. 
curity  Co.,  92  Ala.  135;  Nelms  v.  76;  Delaware  &  Hudson  Canal  Co. 
Edlnburg-Amerlcan  Land  Mortgage  v.  Mahlenbrock,  63  N.  J.  Law,  281; 
Co  92  Ala.  157;  State  v.  Bristol  Creteau  v.  Foote  &  Thome  Glass 
Savings  Bank,  108  Ala.  3,  54  Am.  Co.,  40  App.  Div.  (N.  Y.)  215; 
St.  Rep.  131;  Dundee  Mortgage  &  Wolff  Dryer  Co.  v.  Bigler,  192  Pa. 
Trust  Investment  Co.  v.  Nixon,  95  St.  466;  Davis  &  Rankin  Building 
Ala.  3i8.  &  Mfg.   Co.  v.    Caigle    (Tenn.   Ch. 

115  Lamb  v.  Lamb,  6  Biss.  420,  App.)  53  S.  W.  240;  Security  Co. 
Fed.  Cas.  No.  8,018.  v.   Panhandle  Nat.   Bank,  93  Tex. 

no  Pennsylvania  Co.  for  Insur-  575,  reversing  Delaware  Ins.  Co. 
ance  on  Lives  &  Granting  Annul-  v.  Security  Co.  (Tex.  Civ.  App.)  54 
ties  V.  Bauerle,  143  111.  459.  S.  W.  916;   and  other  cases  cited 

117  Gilchrist  v.  Helena,  H.  S.  &  in  the  notes  following. 
S.  R.  Co.,  47  Fed.  593 ;  Sullivan  v.  As  to  the  right  of  a  foreign  trust 
Sheehan,  89  Fed.  247;  Colorado  company  to  foreclose  a  mortgage 
Iron-Works  v.  Sierra  Grande  Min-  given  to  it  as  trustee,  see  Morse 
ing  Co.,  15  Colo.  499,  22  Am.  St.  v.  Holland  Trust  -Co.,  184  111.  255, 
Rep.   433;    Com.  v.    Standard   Oil   affirming  84  111.  App.  84. 
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the  contracts  and  other  transactions  of  foreign  corporations 
Avhich  have  been  held  not  to  constitute  the  doing  of  business 
mthin  a  state,  within  the  meaning  of  such  statutes,  the  follow- 
ing may  be  mentioned:  The  purchasing  by  a  foreign  trust 
company  of  securities  of  a  railway  company  in  the  state,  and 
taking  a  mortgage  on  its  property  as  security;"®  the  making 
by  a  foreign  mining  corporation  of  a  single  purchase  of  machin- 
ery within  the  state,  to  be  transported  to  and  set  up  in  the  state 
of  its  domicile  ;^^'  the  purchasing  by  a  foreign  corporation  of 
oil  within  the  state  for  shipment  to  its  refineries  in  another 
state  j^^"  the  taking  by  a  foreign  corporation  of  a  mortgage  or 
other  security  to  secure  a  pre-existing  debt,  or  to  secure  a  debt 
contracted  in  another  state,  etc.  ;^^^  purchasing  negotiable  secu- 
rities outside  the  state  j^^"  a  suit  by  a  foreign  corporation  against 
an  insurance  company  in  the  state  on  a  policy  of  insurance, 
where  the  only  business  done  by  the  plaintiff  in  the  state  related 
to  the  policy  ;^*^  an  action  by  a  foreign  corporation  on  notes 
taken  by  it  in  the  state  for  goods  sold  by  it  in  the  state  of  its 
domicile  ;^^*  receiving  a  note  in  compromise  of  a  claim  against 
a  resident  of  the  state  ;^^^  the  making  by  a  foreign  corporation 
within  the  state  of  a  contract  adjusting  a  judgment  debt  arising 
out  of  business  transacted  outside  the  state  ;^^®  the  owning  and 
leasing  of  its  land  in  the  state  for  agricultural  purposes  by  a  for- 
eign corporation  organized  for  the  purpose  of  mining  and  selling 

118  Gilchrist  v.  Helena,  H.  S.  &  122  Miller  v.  Williams  (Colo.)  59 

S,  R.  Co.,  47  Fed.  593.  Pac.  740;  Kephart  v.  People  (Colo.) 

113  Colorado  Iron- Works  v.  Sierra  62  Pac.  946. 

Grande   Mining  Co.,   16   Colo.   499,  123  Tabor  v.  Goss  &  Phillips  Mfg. 

22  Am.  St.  Rep.  433.  co.,  11  Colo.  419. 

120  Com.  V.  Standard  Oil  Co.,  101       i,^Tn„n„„    e     T„t,„„ tvt*™    n„ 

Pa.St.119.     See,also  McNaughton  ,/™f  4  Dar32r  S^fals  ! 

€0.   V    McGirl    20   Mont.    124,    63  Tallapoosa  Lumber  Co.  v.  Holbert; 

''?2.Fior^heim     Bros.     Dry-Goods  ^  ^P^'  ^'^-  ^^-  ^'^  '''■ 

Co.  V.  Lester,  60  Ark.  120,  46  Am.  ^^^  Creteau  v.   Foote   &   Thome 

St.    Rep.    162.     And    see    Charter  Glass    Co.,   40   App.    Div.    (N.    Y.) 

Oak  Life   Ins.   Co.    v.   Sawyer,    44  215. 

Wis.  387;    Boulware  v.   Davis,  90  126  Security    Co.    v.    Panhandle. 

Ala.  207;   Farmers'  Loan  &  Trust  Nat.  Bank,  93  Tex.  575,  reversing 

Co.  V.  Chicago  &  Northern  Pacific  Delaware  Ins.  Co.  v.  Security  Co. 

B.  Co.,  68  Fed.  412.  (Tex.  Civ.  App.)   54  S.  W.  916. 
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coal  and  manufacturing  coke,  where  it  had  ceased  its  mining  and 
manufacturing  operations  before  passage  of  the  act  imposing 
conditions  upon  the  right  to  do  business  in  the  state  ;*^^  the 
soliciting  by  a  foreign  corporation  of  subscriptions  to  its  capi- 
tal stock  ;*^*  the  giving  by  a  citizen  of  the  state  of  security  for 
the  payment  of  losses  by  a  foreign  insurance  company,  the  losses 
not  being  incurred  in  the  state  ;^^*  dealings  by  a  foreign  corpo- 
ration with  citizens  of  other  states  in  reference  to  property  situ- 
ated without  the  state,  although  the  parties  meet  and  draw  up 
the  contract  in  the  state ;''"  the  entering  by  a  foreign  corpora- 
tion into  a  contract  with  citizens  of  the  state,  by  which  they 
are  to  can  fruit  and  hold  it  subject  to  the  corporation's  or- 
ders ;^^'  the  licensing  by  a  foreign  corporation  of  its  telephones 
to  a  domestic  corporation,  receiving  a  stipulated  sum  per  month 
for  each  machine  used.^^^ 

A  foreign  corporation  does  not  do  business  within  a  state, 
within  the  meaning  of  such  statutes,  by  making  a  loan  to  a 
resident  of  the  state,  where  the  agreement  for  the  loan  is  made 
and  the  securities  delivered  in  another  state,  although  the  appli- 
cation may  be  made  and  negotiations  carried  on  throiigh  a 
broker  within  the  state  ;^^^  or  by  receiving  and  discounting  a 
note  of  a  resident  of  the  state,  where  it  is  sent  to  it  and  dis- 
counted in  the  state  of  its  domicile  ;i^*  or  by  soliciting  sub- 
scriptions for  a  newspaper  published  by  it  in  another  state.^*® 
ISTor  does  a  foreign  corporation  do  business  in  a  state,  within 

127  Missouri  Coal   &   Mining  Co.   Building  &  Loan  Ass'n  v.  Bedford, 

V  Ladd,  160  Mo.  435.  8S  Fed.   7;    Reeves  v.  Harper,   43 
i28Payson    v.    Withers,    5    Biss.   La.    Ann.    516;    Scottish-American 

269    Fed    Gas.  No.  10,864;   Bartlett  Mortgage  Co.  v.  Ogden,  49  La.  Ann. 

V  Chouteau  Ins.  Co.,  18  Kan.  369,  8;  American  Freehold  Land  Mort- 

128  Hope  Mutual  Life  Ins.  Co.  v.  gage   Co.   v.   Pierce,    49   La.   Ann. 
Perkins    38  N.  Y.  404.  390;    Neal  v.  New   Orleans  Loan, 

130  Hart  v.  Livermore  Foundry  &  Bldg.  &  Sav.  Ass'n,  100  Tenn.  607 : 

Machine  Co.,  72  Miss.  809.  Norton  v.  Union  Bank  &  Trust  Co. 

isiKilgore  v.  Smith,  122  Pa.  St.  (Tenn.   Ch.   App.)    46    S.   W.    544. 

4g  See,  also,  Caesar  v.  Capell,  83  Fed, 

132  United    States    v.    American  403. 

Bell  Telephone  Co.,  29  Fed.  17.  is*  Bamberger  v.  Schoolfleld,  160 

133  Scruggs  V.  Scottish  Mortgagt'  U.  S.  149. 

Co.,  54  Ark.  566;  Electric  Lighting       i35  Beard  v.  Union  &  American 
Co.  V.  Rust,  117  Ala.  680;  Eastern   Publishing  Co.,  71  Ala.  60. 
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the  meaning  of  such  a  statute,  by  making  a  contract  with  cit- 
izens of  the  state  to  furnish  and  ship  machinery  into  the  state 
and  adjust  the  same;^^®  or  by  shipping  goods  into  the  state  on 
an  order  or  contract  therefor  given  out  of  the  state,  or  mailed  to 
it  to  its  office  out  of  the  state  ;^*^  or  by  consigning  goods  to  factors 
in  the  state,  or  to  merchants  in  the  state  for  sale  by  them  on  com- 
mission ;^^*  or  by  soliciting  orders  in  the  state  by  means  of  non- 
resident traveling  salesmen  or  other  agents,"  the  orders  being 
transmitted  to  the  corporation  in  the  state  of  its  domicile,  and 
the  goods-  shipped  from  there  into  the  state.-'**  Indeed,  if  a 
statute  should  be  construed  as  applicable  to  these  cases,  it  would 
be  unconstitutional  as  an  interference  with  interstate  com- 
merce.-'^*' 

Insurance. — A  statute  providing  that  foreign  insurance  com- 
panies shall  comply  with  certain  conditions  before  they  shall  be 
entitled  to  do  business  in  the  state,  and  that  such  a  company 
shall  not  enforce  in  the  courts  of  the  state  any  contract  made 
by  its  agents  before  a  compliance  with  the  statute,  does  not  ap- 
ply, as  a  riile,  to  a  contract  of  insurance  by  a  foreign  corpora- 
tion with  a  resident  of  the  state,  and  covering  property  therein, 
where  the  contract  is  made  by  the  company  in  the  state  of  its 

130  Milan  Milling  &  Mfg.  Co.  v.  D-wyer  Co.  v.  Blgler,  192  Pa.  St. 
Gorten,  93  Tenn.  590.  466;    Mearshon  v.  PottsvlUe  Lum- 

137  Novelty  Mfg.  Co.  v.  Connell,  ^^"^  ^^-^.^^^^P^."  S*"  ^^-  ".^'^,f*- 
88  Hun  (N.  Y.)  254;  In  re  Simonds  J^P>ff  ^^  °^^'l,.'®=  ^^S'^^  ^i^l' 
Furnace  Co.,  30  Misc.  Rep.  (N.  Y.)  &  ^fg.  Co  v.  Dix^  64  Fed.  406; 
209;  Gale  Mfg.  Co.  v.  Finkelstein,  f„^°^^^  ^-  1^^™^?.^  ^f^M^v' 
22  Tex.  Civ.  App.  241;  John  Spry  "^  ^- Joo^^v/  T^'?.^  ^-  ^■^• 
Lumber  Co.  v  Chappell,  184  111.  f'^PP-  ^^^?',^^P^^  J"''''^^  2°< 
539;  and  other  cases  in  the  notes  ^;,?°JP,?"'  ^'^  Misc.  Rep.  (N.  Y.) 
following.  See,  also,  Davis  &  Ran-  f^;  Tallapoosa  Lumber  Co.  v.  Hol- 
kin  Bldg.  &  Mfg.  Co.  V.  Caigle  ^^rt,  5  App.  Div  (N.  Y.)  559; 
rTpnn  Ph  Annl  =5^  ^  W  240  American  Broom  &  Brush  Co.  v. 
(Tenn.  Ch.  App.)  53  b.  W.  ^40.         Addlckes,    19    Misc.    Rep.    (N.   Y.) 

138  Bertha  Zinc  &  Mineral  Co.  36;  National  Knitting  Co.  v.  Bron- 
V.  Clute,  7  Misc.  Rep.  (N.  Y.)  123;  ner,  20  Misc.  Rep.  (N.  Y.)  125- 
Allen  V.  Tyson-Jones  Buggy  Co.,  91  Ware  v.  Hamilton-Bro-wn  Shoe  Co., 
Tex.  22;  Lasater  v.  Purcell  Mill  &  92  Ala.  145;  Blakeslee  Mfg.  Co.  v 
Elevator  Co.,  22  Tex.  Civ.  App.  Hilton,  5  Pa.  Super.  Ct.  R.  184: 
33.  Max-well  V.  Edens,  65  Mo.  App.  439; 

130  Toledo  Commercial  Co.  v.  March-Davls  Cycle  Mfg.  Co.  v.  Stro- 
Glen  Mfg.  Co.,  55  Ohio  St.  217;,  bridge  Lithographing  Co.,  79  111. 
Coit  V.  Sutton,  102  Mich.  324;   M.  .App.  683. 

I.  Wilcox  Cordage   &   Supply  Co.       i^o  See   the    cases    above   cited. 
V.    Mosher,    114    Mich.    64;    Wolffl  And  see  ante,  §  845(e). 
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domicile,  by  correspondence  or  otherwise ;  and  it  makes  no  dif- 
ference that  the  premium,  either  in  money  or  notes,  and  the 
application  for  the  insurance,  are  received  by  an  agent  in  the 
state,  if  no  contract  is  there  consummated,  but  they  are  for- 
warded to  the  company  and  acted  upon,  and  a  policy  issiied,  at 
its  home  office.^*^  It  is  otherwise,  however,  if  the  contract  is 
made  within  the  state.^** 

The  fact  that  a  contract  of  insurance  by  a  foreign  insurance 
company  on  property  in  the  state  was  made  outside  the  state 
does  not  necessarily  make  it  enforceable  in  the  state ;  for  a  state 
is  not  bound  to  enforce  contracts  made  out  of  the  state,  al- 
though they  may  be  valid  where  made,  if  their  enforcement  is 
contrary  to  its  laws  or  public  policy.  Some  of  the  courts, 
therefore,  have  refused  to  enforce  contracts  of  insurance  made 
by  a  foreign  insurance  company  on  property  in  the  state,  where 
the  company  has  failed  to  comply  with  the  statute  prescribing 
conditions  precedent  to  the  right  to  do  business  therein,  al- 
though the  contracts  were  made  outside  the  state,  and  were  valid 
where  they  were  made.-'*^ 

141  Lamb  v.  Bowser,  7  Biss.  315,  Mfg.  Co.,  31  Mich.  346.    And  see 

Fed.    Cas.    No.    8,008,    affirmed    7  Allgeyer   v.   Louisiana,   165   U.    S. 

Biss.  372,  Fed.  Cas.  No.  8,009 ;  Haz-  578. 

eltine  v.  Mississippi  Valley  Fire  1^2  Roche  v.  Ladd,  1  Allen 
Ins.  Co.,  55  Fed.  743.  See,  also,  (Mass.)  436.  See,  also,  Northwest- 
Marine  Ins.  Co.  V.  St.  Louis,  Iron  ern  Mutual  Life  Ins.  Co.  v.  Elliott, 
Mountain  &  S.  R.  Co.,  41  Fed.  643;  5  Fed.  225;  Wall  v.  Equitable  Life 
Hyde  v.  Goodnow,  3  N.  Y.  266;  Assurance  Society,  32  Fed.  273, 
People  V.  Imlay,  20  Barb.  (N.  Y.)  Berry  v.  Knights  Templars'  & 
68;  Huntley  v.  Merrill,  32  Barb.  Masons'  Life  Indemnity  Co..  46 
(N.  Y.)  626;  Hacheny  v.  Leary,  12  Fed.  439;  Hacheny  v.  Leary,  12  Or. 
Or.  40;  Jackson  v.  State,  50  Ala.  40;  Cravens  v.  New  York  Life  Ins. 
141;  St.  Louis,  Arkansas  &  T.  Ry.  Co.,  148  Mo.  583,  71  Am.  St.  Rep, 
Co.  V.  Fire  Association  of  Philadel-  628;  Rose  v.  Kimberly,  89  Wis. 
phia,  55  Ark.  163;  State  Mutual  545,  46  Am.  St.  Rep.  855. 
Fire  Ins.  Ass'n  v.  Brinkley  Stave  The  fact  that  the  contract  pro- 
&  Heading  Co.,  61  Ark.  1,  54  Am.  i/ides  that  it  shall  be  deemed  and 
St.  Rep.  191;  Columbia  Fire  Ins.  construed  as  a  contract  of  the 
Co.  V.  Kinyon,  37  N.  J.  Law,  33;  state  of  the  corporation's  domicile 
City  of  New  Orleans  v.  Rhenish  is  immaterial  on  this  question. 
Westphalian  Lloyds,  31  La.  Ann.  Cravens  v.  New  York  Life  Ins.  Co., 
781;  State  v.  Williams,  46  La.  Ann.  148  Mo.  583,  71  Am.  St.  Rep.  628. 
922;  Seamans  v.  Knapp-Stout  &  i*' Swing  v.  Munson,  191  Pa.  St. 
Co.  Company,  89  Wis.  171,  46  Am.  582,  71  Am.  St.  Rep.  772;  Rose  v. 
St.  Rep.  825;  Clay  Fire  &  Marine  Kimberly,  89  Wis.  545,  46  Am.  St. 
Ins.  Co.  V.  Huron  Salt  &  Lumber  Rep.  855.     And  see  post,   §   860. 
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The  appointment  of  an  agent  to  do  business  is  not  the  doing 
of  business,  within  the  meaning  of  a  statute  providing  that  the 
agents  of  a  foreign  corporation,  before  entering  upon  their  busi- 
ness as  such,  shall  file  evidences  of  their  authority  with  the  clerk 
of  the  county  in  which  they  propose  to  do  business.-*** 

Contracts  by  individual  succeeding  corporation. — Where  a  for- 
eigTi  corporation  which  was  preparing  a  book  for  publication, 
and  was  securing  contracts  for  advertising  space,  transferred 
its  rights  to  an  individual,  agreeing  that  he  should  have  the 
right  to  publish  the  book,  and  to  make  all  contracts  in  connec- 
tion therewith,  in  the  name  of  the  corporation,  it  was  held  that 
contracts  afterwards  made  by  an  agent  of  the  individtial  oil 
his  behalf,  although  in  the  name  of  the  company,  for  adver- 
tising space,  was  his  contract,  and  not  the  contract  of  the  com- 
pany, and  therefore  that  an  action  by  him  thereon  could  not 
be  defeated  by  setting  up  failure  of  the  corporation  to  comply 
with  the  statute  to  entitle  it  to  do  business  in  the  state.^*® 

The  mere  prosecuting  or  defending  of  suits  by  a  foreign  cor- 
poration in  the  courts  of  a  state  is  not  within  a  statute  prohibit- 
ing foreigTi  corporations  from  doing  business  in  the  state,  or 
imposing  conditions  upon  their  right  to  do  so ;  but  some  statutes 
expressly  impose  conditions  upon  their  right  to  sue.  This  mat- 
ter will  be  treated  in  a  subsequent  section.^*® 

§  847.    Effect  of  failure  of  foreign  corporations  to  comply  with 
statutes. 

(a)  In  general. — There  is  a  great  deal  of  conflict  in  the  dif- 
ferent jurisdictions  as  to  the  effect  of  failure  upon  the  part 
of  a  foreign  corporation  to  comply  with  a  statute  imposing  con- 
ditions upon  its  right  to  do  business  in  the  state,  and  it  is  im- 
possible to  reconcile  the  cases.  Of  course,  the  question  de- 
pends primarily  upon  the  terms  of  the  particular  statute,  and 
the  intention  of  the  legislature;  but  even  when  statutes  have 

m  D.  S.  Morgan  &  Co.  v.  White,       "s  NicoH  v.  Clark,  13  Misc.  Rep. 
101  Ind.  4ia  (N.  Y.)   128. 

I'topost,  §  860. 
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been  substantially  the  same,  the  courts  have  not  agreed  in  con- 
struing them. 

(b)  Effect  of  noncompliance  as  against  the  corporation — ^In  gen- 
eral.— ^When  a  statute,  g^  is  sometimes  the  case,  not  only  pro- 
hibits foreign  corporations  from  doing  business  in  the  state 
■without  first  complying  with  certain  conditions,  as  the  obtain- 
ing of  a  permit,  or  the  fi.ling  of-  a  certificate  designating  a 
known  place  of  business  and  an  agent  upon  whom  process 
may  be  served,  etc.,  but  also  expressly  declares  that  contracts 
made  without  having  complied  with  the  conditions  shall  be 
void,  the  effect  of  a  failure  to  comply  with  the  statute  is 
clear.  All  contracts  within  the  state,  constituting  the  doing 
of  business,  within  the  meaning  of  the  statute,  are  absolutely 
void,  and  no  action  can  be  maintained  by  the  corporaticm 
thereon.*  ^^  Generally,  however,  the  statutes  do  not  expressly 
declare  that  contracts  made  without  having  complied  with  the 
statute  shall  be  void,  and  in  construing  such  statutes  the  courts 
have  differed. 

Some  of  the  courts  have  held  that  where  a  statute  merely  pro- 
hibits foreign  corporations  from  doing  biisiness  or  taking,  hold- 
ing, and  disposing  of  property  in  the  state  until  they  have 
complied  with  conditions  precedent  imposed  by  the  statute, 
without  declaring  that  transactions  in  violation  of  the  statute 
shall  be  void,  or  prescribing  any  penalty,  contracts,  conveyances, 
and  other  transactions  in  violation  of  the  statute  are  not  void, 
but  that  the  only  effect  is  to  render  the  corporation  subject  to 
proceedings  by  the  state  to  oust  it  from  doing  business,  and 
that,  until  the  state  has  proceeded  against  it,  actions  may  be 
brought  by  it  on  its  contracts  and  to  protect  its  property.''*^ 
This  construction,  however,  is  contrary  to  the  overwhelming 
weight  of  authority.     Most  of  the  courts  hold  that  the  object 

1*'  Bank  of  Louisville  v.  Young,  S.  D.  237.  See,  also.  Union  Trust 
37  Mo.  398.  Co.   v.  Atchison,   Topeka  &   S.   F. 

R.  Co.,  8  N.  M.  327. 

148  Washburn  Mill  Co.  v.  Bart-  Some  courts  reach  this  result  hy 
lett,  3  N.  D.  138,  1  Smith's  Cas.  applying  the  doctrine  of  estoppel. 
515;  Wright  v.  Lee,  2  S.  D.  596,  4    See  infra,  this  section,  (e); 
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of  the  statute  is  to  prohibit  foreign  corporations,  on  grounds 
of  public  policy,  from  doing  any  business  in  the  state  until 
they  have  complied  with  all  the  conditions  precedent  prescribed 
by  the  statute;  that  this  prohibition  is  absolute,  and  renders 
illegal  a  contract  made  by  a  foreign  corporation  in  the  state 
in  violation  of  the  statute;  and  that,  since  the  contract  is  thus 
illegal,  the  corporation  cannot  maintain  an  action  to  enforce  the 
same.  In  a  leading  Illinois  case,  where  a  statute  provided  that 
it  should  not  be  lawful  for  any  agent  or  agents  of  a  foreign  in- 
surance company  to  directly  or  indirectly  take  risks  or  do  or 
transact  any  business  of  insurance  in  the  state,  without  first 
proc\iring  a  certificate  of  authority  from  the  auditor  of  the 
state;  and  that,  before  obtaining  such  certificate,  such  agent 
should  furnish  the  auditor  with  a  statement  setting  forth  cer- 
tain facts  as  to  the  company,  together  with  a  written  instrument. 
Tinder  the  seal  of  the  company,  and  signed  by  the  president  and 
secretary,  authorizing  such  agent  to  acknowledge  service  of 
process  on  behalf  of  the  company,  etc., — it  was  held  that  the 
statute  was  intended  to  absolutely  prohibit  and  prevent  for- 
eign insurance  companies  from  making  any  contract  of  insur- 
ance in  the  state  without  having  first  complied  with  the  pre- 
scribed conditions,  and  that,  as  a  result  of  such  prohibition,  a 
note  taken  in  the  state  by  a  foreign  insurance  company  for  stock 
and  premiums,  without  having  complied  with  the  statute,  was 
void,  and  no  action  could  be  maintained  thereon  by  the  com- 
pany. Judge  Walker  said,  in  this  case:  "To  permit  the  com- 
pany, when  they  admit  that  they  have  disregarded  all  of  these 
requirements,  to  -recover,  would  be  for  the  courts  to  disregard 
the  clearly  expressed  will  of  the  general  assembly,  and  to  say 
what  it  has  said  shall  be  unlawful,  is  and  shall  be  lawful  and 
binding.  To  enforce  tlie  payment  of  this  note  would  be,  vir- 
tually, to  repeal  a  plain  enactment  of  the  legislature.  When 
the  legislature  prohibits  an  act,  or  declares  that  it  shall  be  un- 
lawful to  perform  it,  every  rule  of  interpretation  must  say  that 
the  legislature  intended  to  interpose  its  power  to  prevent  the 
act,  and,  as  one  of  the  means  of  its  prevention,  that  the  court 
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shall  hold  it  void.  This  is  as  manifest  as  if  the  statute  had 
declared  that  it  should  be  void.  To  hold  otherwise  vi^ould  he 
to  give  the  person,  or  corporation,  or  individual,  the  same  rights 
in  enforcing  prohibited  contracts,  as  the  good  citizen  who  re- 
spects and  conforms  to  the  law.  To  permit  such  contracts  to 
be  enforced,  if  not  offering  a  premium  to  violate  a  law,  certainly 
withdraws  a  large  portion  of  the  fear  that  deters  men  from 
defying  the  law.  To  do  so,  places  the  person  who  violates  the 
law  on  an  equal  footing  with  those  who  strictly  observe  its  re- 
quirements. That  this  contract  is  absolutely  void  as  to  appellee 
we  entertain  no  doubt."^*®  This  construction  of  such  statutes, 
as  was  stated  above,  is  supported  by  the  overwhelming  weight 
of  authority.^*" 

149  Cincinnati  Mutual  Health  As-  Kentucky:  Franklin  Ins.  Co.  v. 
surance  Co.  v.  Rosentlial,  55  111.  Louisville  &  Arkansas  Packet  Co., 
85,  8  Am.  Rep.  626.  9   Bush,    591. 

150  United  States:  In  re  Com-  Maine:  Buxton  v.  Hamblen,  32 
stock,  3  Sawy.  218,  Fed.  Cas.  No.  Me.  448. 

3,078;  Semple  v.  Bank  of  British  Massachusetts:  Jones  v.  Smith, 
Columbia,  5  Sawy.  88,  Fed.  Cas.  3  Gray,  500;  Williams  v.  Cheney, 
No.  12,659;  Northwestern  Mutual  8  Gray.  206;  National  Mutual  Fira 
Life  Ins.  Co.  v.  Elliott,  5  Fed;  225;  Ins.  Co.  v.  Pursell,  10  Allen,  232; 
McCanna  &  Eraser  Co.  v.  Citizens'  Reliance  Mutual  Ins.  Co.  v.  Sawyer, 
Trust  &  Surety  Co.,  74  Fed.  160  Mass.  413.  Compare,  however, 
597;  Lamb  v.  Lamb,  6  Biss.  420.  Enterprise  Brewing  Co.  v.  Grimes, 
Fed  Cas.  No.  8,018;  Diamond  Glue  173  Mass.  252. 
Co.  V.  United  States  Glue  Co.,  103  Michigan:  Seamans  v.  Temple 
Fed.  838.  Co.,  105  Mich.  400,  55  Am.  St.  Rep. 

Alabama:  Dudley  v.  Collier,  87  457. 
Ala.  433,  13  Am.  St.  Rep.  55  (dis-  Minnesota:  Seamans  v.  Chris- 
tinguishing  Sherwood  v.  Alvis,  83  tian  Bros.  Mill  Co.,  66  Minn.  205. 
Ala.  115,  3  Am.  St.  Rep.  695) ;  Far-  Missouri:  Williams  v.  Scullin, 
rior  V.  New  England  Mortgage  59  Mo.  App.  30;  Ehrhardt  v.  Rob- 
Security  Co.,  88  Ala.  275.  ertson,  78  Mo.  App.  404. 

Illinois:  Cincinnati  Mutual  Nebraska:  Barboi'v.  Boehm,  21 
Health  Assurance  Co.  v.  Rosenthal,  Neb.  450.  ' 

55  111.  85,  8  Am.  Rep.  626   (supra.       New  Jersey:     Stewart  v.  North- 
this  section) ;  Pennsylvania  Co.  for  ampton  Mutual  Live  Stock  Ins.  Co., 
Insurances   on   Lives    &    Granting  38  N.  J.  Law,  436. 
Annuities  v.  Bauerle,  143  111.  459.       New      York:        Pennington      v. 

Indiana:     Rising  Sun  Ins.  Co.  v,  Townsend,  7  Wend.  276;  New  Hope 
Slaughter,  20  Ind.  520;   Daniels  v.   Delaware  Bridge  Co.  v.  Poughkeep- 
Barney,   22   Ind.   207;    Hoffman   v.    eie     Silk     Co.,     25     Wend.     648; 
Banks,   41   Ind.   1;    Union   Central  Neuchatel  Asphalt  Co.   v.  City  of 
Life   Ins.   Co.  v.   Thomas,   46   Ind.   New  York,  9  Misc.   Rep.  376. 
44;    Farmers'    &    Merchants'    Ins.       Oregon:     Bank    of    British    Co- 
Co.  V.   Harrah,   47   Ind.   236;    Gag-  lumbia  v.  Page,  6  Or.  435;   Hact 
saday  v.  American  Ins.  Co.,  72  Ind.   eny  v.  Leary,  12  Or.  40. 
95;    State  v.   Briggs,  116   Ind.   55.       Pennsylvania:     Western   Massa,' 
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(c)  Statutes  prescribing  a  penalty. — Some  of  the  courts  have 
held  that,  when  a  statute  prohibiting  a  foreign  corporation  from 
doing  business  in  the  state  without  first  complying  with  certain 
conditions  prescribes  a  specific  penalty  for  violation  of  the  stat- 
ute, the  penalty  so  prescribed  is  exclusive,  and  that  contracts 
made  by  a  foreign  corporation  without  having  complied  with 
the  statute  may  be  enforced  by  it.^'^  Other  courts  have  held 
that  the  statute,  although  it  imposes  a  specific  penalty,  is  in- 
tended as  a  prohibition  against  doing  business  and  making 
contracts  before  compliance  with  the  conditions,  and  that  con- 

chusetts  Mutual   Fire  Ins.   Co.  v.  Arkansas:      State    MutuaJ    Fire 

Girard  Point  Storage  Co.,  19  Pa.  Ins.    Ass'n    v.    Brinkley    Stave    & 

Co.  Ct.  R.  113;   Thome  v.  Travel-  Heading  Co.,  61  Ark.  1,  54  Am.  St. 

lers'  Ins.  Co.,  80  Pa.  St.  15,  21  Am.  Rep.  191. 

Rep.  89.  Colorado:     Utiey  v.   Clark-Gard- 

Tennessee:      Myers  Mfg.  Co.  v.  ner  Lode  Mining  Co.,  4  Colo.  369: 

Wetzel  (Tenn.  Ch.  App.)  35  S.  W.  Kindel  v.  Beck  &  Pauli  Lithograph- 

896;  Cumberland  Land  Co.  v.  Can-  ing  Co.,  19  Colo.  314;  Rockford  Ins^ 

ter  Lumber  Co.   (Tenn.  Ch.  App.)  Co.  v.  Rogers,   9   Colo.  App.   121; 

35  S.  W.  886;  Gary-Lombard  Lum-  Helvetia    Swiss    Fire    Ins.    Co.    v, 

ber  Co.  v.  Thomas,  92  Tenn.  587;  Edward  P.  AUis  Co.,  11  Colo.  App. 

New    York    National    Building    <a  264. 

Loan   Ass'n   v.   Cannon,   99    Tenn.  Missouri:     Columbus  Ins.  Co.  v. 

S44;   First  Nat.  Bank  of  Massillon  Walsh,  18  Mo.  229;   Clark  v.  Mid- 

V.   Coughron   (Tenn.  Ch.  App.)   52  dleton,  19  Mo.  54. 

S.  W.  1112.  Montana:     King  v.  National  Min- 

Where  a  foreign  loan  company,  ing  &  Exploring  Co.,  4  Mont.  1, 
however,  made  a  loan,  and  took  a  Garfield  Mining  &  Milling  Co.  v. 
trust  deed  to  secure  it,  before  reg-  Hammer,  6  Mont.  53. 
istration  of  its  charter  where  the  New  Hampshire:  Connecticut 
transaction  took  place,  it  was  held  River  Mutual  Fire  Ins.  Co.  v.  Whip- 
that  the  transaction  was  rendered  pie,  61  N.  H.  61;  Connecticut  River 
valid  by  the  subsequent  registra-  Mutual  Fire  Ins.  Co.  v.  Way,  62 
tion  of  charter  at  such  place.    Law  N.  H.  622. 

Guarantee   &   Trust  Co.  v.  Jones,  Ohio:      Union    Mutual  Life  Ins. 

103  Tenn.  245.  Co.  v.  McMillen,  24  Ohio  St.  67. 

Vermont:     Lycoming    Fire    Ins.  Rhode  Island:     Garratt  Ford  Co. 

Co.  V.  Wright,  55  Vt.  526.  v.  Vermont  Mfg.  Co.,  20  R.  I.  189, 

Wisconsin:      Aetna    Ins.   Co.   v.  78  Am.  St.  Rep.  852. 

Harvey,  11  Wis.  394.  Washington:     Dearborn  Foundry 

Co.  V.  Augustine,  5  Wash.  67;  Edi- 

loi  United     States:      Harris     v.  son  General  Electric  Co.  v.  Cana- 

Runnels,     12     How.     79;     Chatta-  dian     Pacific     Navigation'    Co.,     8 

nooga,  Rome  &  C.  R.  Co.  v.  Evans,  Wash.   370,   40  Am.   St.  Rep.   910; 

66  Fed.  809,  14  C.  C.  A.  116,  31  U.  La    France    Fire    Engine    Co.    v. 

S.  App.  432;  Northwestern  Mutual  Town  of  Mt.  Vernon,  9  Wash.  142, 

Life   Ins.   Co.   v.   Overholt,   4   Dill.  43  Am.   St.   Rep.   827. 

287,  Fed.  Cas.  No.  10,338;   Jarvis-  West  Virginia:      Toledo   Tie   & 

Conklln    Mortgage    Trust    Co.    v.  Lumber  Co.  v.  Thomas,  33  W.  Va. 

WlUhoit,  84  Fed.  514.  566,  25  Am.  St.  Rep.  925. 
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tracts  made  without  such  compliance,  and  in  violation  of  the 
statute,  are  none  the  less  illegal  and  unenforceable  by  the  corpo- 
ration because  the  statute  imposes  a  specific  penalty  for  its  vio- 
lation."'' 

Sometimes  a  statute  requiring  foreign  corporations  to  comply 
with  certain  conditions  precedent  to  the  right  to  do  business, 
and  imposing  a  penalty  for  failure  to  do  so,  expressly  declares 
that  such  failure  shall  not  affect  the  validity  of  any  contract 
by  or  with  the  corporation;  and,  under  such  a  statute,  failure 
of  a  foreign  corporation  to  comply  with  the  statute  cannot  be 
set  up  to  defeat  its  action  on  a  contract.-**^ 

(d)  Statutes  merely  suspending  remedy. — Sometimes  a  statute 
requiring  a  foreign  corporation  to  file  a  certificate,  appoint  an 
agent,  or  comply  with  other  conditions,  merely  provides,  either 
in  express  terms  or  by  implication,  that  a  foreign  corporation 
shall  not  be  permitted  to  maintain  suits  in  the  courts  until  the 
statute  has  been  complied  with.  Such  a  statute  does  not  render 
void  or  illegal  contracts  made  in  the  state  by  a  foreign  corpora- 
tion which  has  not  complied  .with  the  conditions,  but  merely  pre- 
vents it  from  suing  thereon.  It  merely  suspends  the  remedy, 
and,  if  a  corporation  complies  with  the  statute  after  making  a 
contract,  it  may  sue  thereon.*^*  Under  such  a  statute,  there- 
ma  Alabama:  Dudley  v.  Collier,  ellers'  Ins.  Co.,  80  Pa.  St.  15,  21 
87  Ala.   431,  13  Am.  St.  Rep.   55;    Am.  Rep.  89. 

Farrior  v.  New  England  Mortgage  Tennessee:  Cary-Lombard  Lum- 
Security  Co.,  88  Ala.  275;  Chris-  ber  Co.  m.  Thomas,  92  Tenn.  587; 
tian  V.  American  Freehold  Land  New  York  National  Building  & 
Mortgage  Co.,  89  Ala.  198.  Loan   Ass'n   v.   CaMioa,   99   Tenn. 

Illinois:         Cincinnati       Mutual   344. 
Health  Assurance  Co.  v.  Rosenthal,       Wisconsin:      Aetna    Ins.   Co.  v. 
55  111.  85,  8  Am.  Rep.  626.  Harvey,  11  Wis.  394. 

Indiana:     Hoffman  v.  Banks,  41       isa  c.  B.   Rogers   &  Co.  v.  Sim- 
Ind.  1;  Cassaday  v.  American  Ins.   mons,  155  Mass.  259. 
Co    72  Ind.  95;  State  v.  Briggs,  116       lo*  United    States:      Goddard  v. 
Ind'.  55.  Crefield  Mills,  21  C.  C.  A.  530,  75 

Maine:  Buxton  v.  Hamblen,  32  Fed.  818;  Crefield  Mills  v.  God- 
Me.   448.  dard,    69    Fed.    141;     Sullivan    v. 

Nevr  Jersey:  Stewart  v.  North-  Beck,  79  Fed.  200;  Caesar  v.  Ca- 
ampton  Mutual  Live  Stock  Ins.  pell,  83  Fed.  423;  Simplex  Dairy 
Co.,  38- N.  J.  Law,  436.  Co.  v.  Cole,  86  Fed.  739;   Eastern 

New  York:  Pennington  v.  Building  &  Loan  Ass'n  v.  Bedford, 
Townsend,  7  Wend.  276.  88  Fed.  7. 

Pennsylvania:     Thorne  v.  Trav-       Indiana.      Security    Savings    & 
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fore,  when  a  foreign  corporation  sues  on  a  contract  before  it 
has  complied  with  the  conditions,  the  proper  plea  or  answer  is 
in  abatement,  and  not  in  bar.*®^ 

(e)  Estoppel  of  persons  dealing  with  the  corporation. — ^Many 
of  the  courts  have  held  that  a  person  who  deals  with  a  foreign 
corporation,  and  receives  the  benefit  of  the  contract,  is  estop- 
ped to  set  up,  for  the  purpose  of  escaping  liability,  that  the 
corporation  had  not  complied  with  a  statute  imposing  condi- 
tions precedent  to  its  right  to  do  business  in  the  state.^®"  This 
view,  however,  while  it  is  supported  by  a  number  of  cases,  does 
not  seem  soimd.  When  the  legislature,  by  a  positive  enact- 
ment, prohibits  and  makes  it  unlawful  for  foreign  corporations 
to  come  into  the  state  and  engage  in  business  without  comply- 
ing with  certain  conditions,  it  does  so  on  the  ground  of  public 
policy,  and  for  the  purpose  of  excluding  them  until  they  have 
complied  with  the  conditions.  To  allow  a  foreign  corporation 
to  disregard  the  statute,  and  do  business  in  violation  of  the 


Loan  Ass'n  v.  Elbert,  153  Ind.  198, 
Walter  A.  Wood  Mowing  &  Reap- 
ing Machine  Co.  v.  Caldwell,  54 
Ind.  270,  23  Am.  Rep.  641;  Domes- 
tic Sewing  Machine  Co.  v.  Hatfield, 
58  Ind.  187;  American  Ins.  Co.  v. 
Pettijohn,  62  Ind.  382;  Daly  v.  Na- 
tional Life  Ins.  Co.,  64  Ind.  1;  Sing- 
er Mfg.  Co.  V.  Brown,  64  Ind.  548; 
Johnson  v.  State,  65  Ind.  204; 
Behler  v.  German  Mutual  Fire  Ins. 
Co.,  68  Ind.  347;  American  Ins.  Co. 
V.  Wellman,  69  Ind.  413;  Singer 
Mfg.  Co.  v.  Effinger,  79  Ind.  264; 
Blston  V.  Piggott,  94  Ind.  14. 

Massachusetts :  National  Mutual 
Fire  Ins.  Co.  v.  Pursell,  10  Allen, 
231. 

Missouri:  Carson  Rand  Co.  v. 
Stern,  129  Mo.  381. 

New  York:  Neuchatel  Asphalt 
Co.  V.  City  of  New  York,  155  N.  Y. 
373;  Davis  Provision  Co.  v.  Fowler 
Bros.,  20  App.  Div.  626,  163  N.  Y. 
580;  Providence  Steam  &  Gas  Pipe 
Co.  V.  Connell,  86  Hun,  319. 

Washington:  Huttig  Bros.  Mfg. 
Co.  V.  Denny  Hotel  Co.,  6  Wash. 
122. 


155  See  the  cases  in  the  note  pre-^ 
ceding. 

166  Sherwood  v.  Alvis,  83  Ala. 
115,  3  Am.  St.  Rep.  695;  Washburn 
Mill  Co.  V.  Bartlett,  3  N.  D.  138,  1 
Smith's  Cas.  515;  Wright  v.  Lee, 
2  S.  D.  596;  Columbus  Ins.  Co. 
v.  Walsh,  18  Mo.  230;  Dearborn 
Foundry  Co.  v.  Augustine,  5  Wash. 
67;  Whitman  Agricultural  Co.  v. 
Strand,  8  Wash.  647;  La  Prance 
Fire  Engine  Co.  v.  Town  of  Mt. 
Vernon,  9  Wash.  142,  43  Am.  St. 
Rep.  827;  Rathbone,  Sard  &  Co.  v. 
Frost,  9  Wash.  162;  Johnson  v. 
Mason  Lodge,  No.  33,  I.  O.  O.  F., 
21  Ky.  Law  Rep.  493;  American 
Loan  &  Trust  Co.  v.  East  &  West 
R.  Co.,  37  Fed.  242;  Farmers'  Loan 
&  Trust  Co.  V.  Chicago  &  Northern 
Pacific  R.  Co.,  68  Fed.  412;  Holmes 
Co.  V.  Barnard,  15  Wkly.  Notes 
Cas.  (Pa.)  110;  Kilgore  v.  Smith, 
122  Pa.  St.  48;  Pancoast  v.  Travel- 
ers' Ins.  Co.,  79  Ind.  172;  Watts- 
Campbell  Co.  V.  Yuengling,  51  Hun 
(N.  Y.)  302;  Newburg  Petroleum 
Co.  V.  Weare,  27  Ohio  St.  343. 
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prohibition,  and  then  invoke  the  doctrine  of  equitable  estoppel 
to  enable  it  to  enforce  its  illegal  contracts,  is  to  set  the  statu- 
tory prohibition  at  naught,  and  to  make  use  of  a  doctrine  based 
upon  equitable  principles  to  sustain  and  encourage  violations 
of  law.  Many  of  the  courts  hold,  therefore,  that  a  person  who 
contracts  with  a  foreign  corporation  is  not  estopped,  as  against 
the  corporation,  in  an  action  by  it  on  the  contract,  to  set  up 
its  failure  to  comply  with  a  statute  imposing  conditions  upon 
its  right  to  do  business  in  the  state.  The  doctrine  of  estoppel, 
it  was  said  in  a  federal  case,  does  not  extend  so  far  as  to  en- 
able a  person  or  corporation  to  do  what  is  forbidden  by  law.^'^ 

(f)  Effect  of  failure  to  comply  with  statutes,  as  against  per- 
sons dealing  with  corporation. — Statutes  prohibiting  foreign  in- 
sxirance  companies  and  other  corporations  from  doing  business 
in  the  state  until  they  have  made  a  deposit  of  securities,  or  per- 
formed other  conditions,  are  clearly  intended  for  the  protec- 
tion of  the  citizens  of  the  state  who  may  deal  with  such  cor* 
porations,  and,  if  they  do  not  in  terms  contain  any  prohibition 
against  dealing  with  corporations  which  have  not  performed 
the  conditions,  they  are  not  to  be  construed  as  preventing  a 
citizen  who  has  contracted  with  a  foreign  corporation  from 
maintaining  an  action  against  it  on  the  contract.  To  hold  oth- 
erwise would  make  the  statute  an  instrument  of  fraud  against 
those  whom  it  is  intended  to  protect.-'^® 

Estoppel  of  corporation. — ^Aside  from  this  principle,,a  for- 
eign corporation,  if  it  does  business  in  a  state  and  enters  into 
contracts  without  having  complied  with  the  conditions  imposed 

157  In  re  Comstock,  3  Sawy.  218,  H'S  Pennypacker  v.   Capital  Ins- 

Fed.    Cas.    No.    3,078;    Cincinnati  Co.,  80  Iowa,  56,  20  Am.  St.  Rep. 

Mutual    Health    Assurance    Co.    v.  395;    Union  Mutual   Life   Ins.   Co. 

Rosenthal,  55   111.  85,  8  Am.  Rep.  v.  McMillen,  24  Ohio  St.  67;  Bhr- 

626;  Rising  Sun  Ins.  Co.  v.  Slaugh-  man  v.  Teutonia  Ins.  Co.,   1  Fed. 

ter,  20  Ind.  520;  Williams  v.  Chen-  471;    The    Manistee,    5    Biss.    382, 

ey,  3  Gray   (Mass.)   222;   National  Fed.  Cas.  No.  9,027;  Diamond  Plate 

Mutual  Fire  Ins.  Co.  v.  Parsell,  10  Glass   Co.   v.    Minneapolis   Mutual 

Allen  (Mass.)  232;  Aetna  Ins.  Co.  Fire  Ins.  Co.,  55  Fed.  27;  Marshall 

V.  Harvey,  11  Wis.  395;  and  other  v.  Reading  Fire  Ins.  Co.,  78  Hun 

cases  in  notes  149,  150,  152,  supra.  (N.  Y.)    83;   Watertown  Fire  Ins. 

Co.  V.  SimonSj  96  Pa.  St.  520. 
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by  statute,  will  be  estopped  to  set  up  its  noncompliance  with  the 
statute  for  the  purpose  of  escaping  liability  on  its  contracts. 
It  cannot  thus  take  advantage  of  its  own  wrong.^*® 

(g)  Executed  contracts. — If  a  contract  by  a  foreign  corpora- 
tion which  was  illegal  because  the  corporation  had  failed  to 
comply  with  the  conditions  precedent  to  the  right  to  do  busi- 
ness, or  because  it  was  prohibited  altogether  from  doing  busi- 
ness, has  been  fully  executed,  the  courts  will  not  relieve  either 
party  from  the  effects  of  the  contract.^** 

It  has  been  held,  therefore,  that  although  a  mortgage  exe- 
cuted to  a  foreign  corporation  to  secure  a  loan  made  by  it  may 
have  been  originally  invalid  and  unenforceable  because  of  its 
failure  to  comply  with  the  statute  relating  to  foreign  corpo- 
rations, yet,  where  the  contract  evidenced  by  the  mortgage  has 
been  fully  executed  by  a  foreclosure  sale  and  conveyance  to  the 
purchaser,  the  mortgagor  cannot  afterwards  avail  himself  of 
the  objection  to  recover  the  property  or  otherwise  attack  the 
transaction.-**^     And  where  the  agent  of  a  foreign  insurance 

159  United     States:       Berry     v.  of  Commerce  of  Memphis,  71  Miss. 

Knights  Templars'  &  Masons'  Life  858,  42  Am.  St.  Rep.  503. 

Indemnity  Co.,   46  Fed.   439;   Ehr-  Nevada:     Evans  v.  Lee,  11  Nev^ 

man  v.   Teutonia  Ins.  Co.,   1  Fed.  194. 

471;    Diamond  Plate  Glass  Co.   v.  New  York:     Marshall  v.  Reading 

Minneapolis  Mutual  Fire  Ins.  Co.,  Fire  Ins.  Co.,  78  Hun,  83;  Franzen 

55  Fed.  27;  Sparks  v.  National  Ma-  v.   Zimmer,   90   Hun,   103. 

sonic  Accident  Ass'n,  73  Fed.  277.  Ohio:      Union   Mutual  Life   Ins. 

Alabama:      Brooklyn    Life    Ins.  Co.  v.  McMillen,  24  Ohio  St.  67. 
Co.  v.  Bledsoe,  52  Ala.  538.  Pennsylvania:     Swan  v.  Water- 
Georgia:     Ray  V.  Home  &  For-  town  Fire  Ins.  Co.,  96  Pa.  St.  37; 
eign  Investment  &  Agency  Co.,  98  Watertown  Fire  Ins.  Co.  v.  Simons, 
Ga.   122.  96  Pa.  St.  520;   Kilgore  v.  Smith, 

Illinois:      Watertown    Fire    Ins.  122  Pa.  St.  48;   Hoge  v.  Dwelling- 
Co.  V.  Rust,  141  111.  85,  affirming  House  Ins.  Co.,  138  Pa.  St.  66. 
40   111.  App.   119.  160  Sherwood    v.    Alvis,    83    Ala. 

Iowa:      Pennypacker   v.   Capital  115,  3  Am.  St.  Rep.  695;  Craddock 

Ins.  Co.,  80  Iowa,  56,  20  Am.  St.  v.  American  Freehold  Land  Mort- 

Rep.  395;   Sparks  v.  National  Ma-  gage  Co.,  88  Ala.  281;  Long  v.  Geor- 

sonic   Accident  Ass'n,   100    Iowa,  gia  Pacific  Ry.  Co.,   91  Ala.  521, 

466.  24  Am.   St.   Rep.   931;    Gamble   v. 

Michigan:     Clay  Fire  &  Marine  Caldwell,  98  Ala.  577;    Russell  v. 

Ins.  Co.  V.  Huron  Salt  &  Lumber  Jones,    101    Ala.    261;    Shahan    v. 

Mfg.  Co.,  31  Mich.  346.                     ,  Tethero,  114  Ala.  404;   Kindred  v. 

Minnesota:    Ganser  v.  Fireman's  New   England   Mortgage   Securitj; 

Fund  Ins.  Co.,  34  Minn.  372.  Co.,  116  Ala.  192. 

Mississippi:     Williams  v.  Bank  "i  Sherwood    v.    Alvis,    83    Ala. 
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company  advances  money  for  a  person  in  payment  of  premiums 
on  a  policy  issued  by  the  company,  and  the  assured  gives  the 
agent  his  note  for  the  money  so  advanced,  he  cannot  defeat  an 
action  on  the  note  by  setting  up  the  fact  that  the  company  had 
not  complied  with  the  law,  and  that  it  had  no  authority  to  do 
business  in  the  state.^®^ 

The  effect  of  conveyances  to  or  by  a  foreign  corporation  is 
considered  in  a.  subsequent  section.*^^ 

(h)  Negotiable  instruments.— By  the  weight  of  authority,  if  a 
negotiable  note  or  bond  is  given  to  a  foreign  corporation  in  a 
transaction  which  is  illegal  because  of  the  corporation's  failure 
to  comply  with  the  conditions  precedent  to  the  right  to  do  busi- 
ness prescribed  by  statute,  the  illegality  may  be  set  up  as 
against  a  holder  of  the  note  or  bond  who  has  not  paid  value, 
or  who  purchased  with  notice,^®*  but  not  as  against  a  bona  fide 
purchaser  for  value  and  without  notice.^®^ 

(i)  Contracts  made  prior  to  enactment  of  statute. — Eailure  of  a 
foreign  corporation  to  comply  with  a  statute  prohibiting  it 
from  doing  business  in  the  state  until  it  has  complied  with  cer- 
tain conditions  does  not  affect  its  rights  imder  contracts  made 
by  it,  with  the  express  or  implied  consent  of  the  state,  prior 
to  the  enactment  of  the  statute.  To  construe  the  statute  as 
applying  to  existing  contracts  would  render  it  unconstitutional 
as  impairing  the  obligation  of  contracts.-*®® 

115,  3  Am.  St.  Rep.  695;   Gamble  W.  1112;  Ehrhardt  v.  Robertson,  78 

V.  Caldwell,  98  Ala.  577;  and  other  Mo.  App.  404. 

cases  in  note  160,  supra.  i^c  American    Building    &    Loan 

162  Russell  V.  Jones,  101  Ala.  261.  Ass'n    v.    Rainbolt,    48    Neb.    434; 

i<!3  See  post,  §  852.  Providence  Steam  &  Gas  Pipe  Co. 

164  Williams  v.   Cheney,    8   Gray  v.   Conneil,   86   Hun    (N.   Y.)    319; 

(Mass.)  206;  Roche  v.  Ladd,  1  Al-  Atlantic  Construction  Co.  v.  Kreus- 

len   (Mass.)    436.  ler,    40    App.    Div.    (N.    Y.)    268; 

185  Williams  v.   Cheney,   3   Gray  O'Reilly,  Skelly  &  Pogarty  Co.  v. 

(Mass.)  215,  8  Gray,  206;  Jones  v.  Greene,  17  Misc.  Rep.  (N.  Y.)  302; 

Smith,  3  Gray  (Mass.)  500;  Roche  M.  B.  Faxon  Co.  v.  Lovett  Co.,  60 

V.  Ladd,  1  Allen  (Mass.)  436;  City  N.  J.  Law,  128;  Security  Savings  & 

Bank  of  Hartford  v.  Press  Co.,  56  Loan  Ass'n  v.  Elbert,  153  Ind.  198; 

Fed.  260;   Hamilton  v.  Fowler,  40  National   Home   Building  &   Loau 

C.   C.  A.   47,   99  Fed.   18;    Zink  v.  Ass'n  v.   Black,   153  Ind.   701;    St. 

Dick,    1    Ind.    App.    269.     Contra,  Louis,  Arkansas  &  T.  Ry.  Co.  v. 

First   Nat.    Bank   of   Massillon   v.  Fire   Association   of   Philadelphia, 

Coughron   (Tenn.  Ch.  App.)    52  S.  55  Ark.  163;  Sidway  v.  Harris,  66 
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(i)  Revocation,  of  license. — The  revocation  of  a  foreign  cor- 
poration's license  to  do  business  in  a  state  cannot  affect  the 
validity  of  contracts  made  by  it  before  the  revocation,  or  its 
right  to  maintain  an  action  to  enforce  the  same.  But  con- 
tracts entered  into  by  it  after  the  revocation  are  invalid  and 
unenforceable  to  the  same  extent  as  if  a  license  had  never  been 
granted  to  it.^^'^ 

(k)  Effect  of  noncompliance  on  bonds  of  agents. — By  the  weight 
of  authority,  if  a  foreign  corporation  illegally  engages  in  busi- 
ness in  a  state  without  complying  with  conditions  prescribed 
by  statute,  it  cannot  maintain  an  action  in  the  state  against 
the  sureties  on  the  bond  of  an  agent  employed  by  it  in  the 
transaction  of  such  business.^®*  There  are  some  decisions,  how- 
ever, to  the  contrary.^®^ 

Of  course,  the  right  of  a  foreign  corporation  to  sue  the  sure- 
ties on  a  bond  of  its  agent  cannot  be  affected  by  a  state  statute, 
where  the  business  done  by  it  through  the  agent  constituted  in- 
terstate commerce.^'''* 

(I)  Effect  on  liability  of  agent  to  account  to  corporation. — 
One  who  acts  as  agent  of  a  foreign  corporation  in  doing  busi- 
ness in  a  state  without  having  complied  with  conditions  pre- 
cedent prescribed  by  statute,  is  estopped,  as  against  the  corpora- 
tion, to  set  up  the  failure  to  comply  with  the  statute  to  defeat  an 
action  by  the  corporation  to  recover  money  received  by  him  in 
the  course  of  his  employment,  or  for  an  accounting.  ■'^^ 

Ark.  387;  Pioneer  Savings  &  Loan  United  States  Express  Co.  v.  Lu- 
Co.  v.  Cannon,  96  Tenn.  599,  54  Am.  cas,  36  Ind.  361;  Thorne  v.  Travel- 
St.  Rep.  858 ;  Standard  Sewing  Ma-  lers'  Ins.  Co.,  80  Pa.  St.  15,  21  Am. 
chine  Co.  v.  Frame,  2  Penn.  (Del.)  Rep.  89;  Mutual  Benefit  Life  Ins. 
430;  Whitley  v.  General  Electric  Co.  v.  Bales,  92  Pa.  St.  352;  Lash- 
Co.,  18  Tex.  Civ.  App.  674;  Rich-  er  v.  Stimson,  145  Pa.  St.  30;  Mc- 
ardson  v.  United  States  Mortgage  Canna  &  Fraser  Co.  v.  Citizens' 
&  Trust  Co.,  89  111.  App.  670.  Trust  &  Surety  Co.,  24  C.  C.  A.  11. 

Compare,  however.  Diamond  Glue  76  Fed.  420,  74  Fed.  597. 
Co.  V.  United  States  Glue  Co.,  103       iso  Washington  County  Ins.  Co. 

Fed.  838.  v.  Colton,  26  Conn.  42;  Manhattan 

167  American  Ins.  Co.  v.  Stoy,  41  Ins.  Co.  v.  Ellis,  32  Ohio  St.  388. 
Mich.  385;   McCutcheon  v.  Rivers,       I'o  Gunn   v.    White    Sewing   Ma- 
68  Mo.  122.  chine  Co.,  57  Ark.  24,  38  Am.  St. 

168  Daniels    v.    Barney,    22    Ind.  Rep.  223.    See  ante.  §  845(e). 
207;  Barney  v.  Daniels,  32  Ind.  19;        i^i  United  States  Express  Co.  v. 
Vol.  a-P.  Cor.  64. 
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(m)  Criminal  liability  of  airent.— An  agent  of  a  foreign  cor- 
poration cannot  defeat  a  criminal  prosecution  for  the  larceny 
or  embezzlement  of  money  or  property  of  the  corporation  by 
setting  up  its  failure  to  comply  with  statutory  conditions 
precedent  to  the  right  to  do  business  in  the  state.*^^ 

(n)  Personal  liability  of  agent  to  third  persons. — A  person  who 
assumes  to  act  for  a  foreign  corporation,  which  has  not  com- 
plied with  statutory  conditions  precedent  to  the  right  to  do 
business,  may  be  personally  liable  on  contracts  made  by  him. 
In  a  Pennsylvania  case,  under  a  statute  providing  that  no  for- 
eign corporation  should  do  business  in  the  state  until  it  should 
establish  an  oiEce,  appoint  an  agent,  and  file  with  the  secretary 
of  state  certain  statements,  it  was  held  that  a  person  who  as- 
sumed to  represent  a  foreign  corporation  doing  business  in  the 
state  without  complying  with  the  statute,  and  who  engaged 
labor  and  purchased  goods  for  the  corporation,  was  personally 
liable  therefor.^'^* 

(o)  Curative  statutes. — When  a  foreign  corporation  has  un- 
lawfully engaged  in  business  in  a  state,  and  made  contracts, 
without  complying  with  statutory  requirements,  the  legislature 
may  waive  and  cure  the  illegality  by  statute,  and  render  the 
contracts  valid.  Such  a  curative  statute  is  not  unconstitu- 
tional."* 

(p)  Presumption  of  compliance  with  statute. — In  the  absence 
of  evidence  to  the  contrary,  it  will  be  presumed  that  a  foreign 
corporation  doing  business  in  a  state  has  complied  with  the 
statute  prescribing  conditions  precedent  to  the  right  to  do  so,-'''® 

Lucas,  36  Ind.  361;   Penn    Mutual  Co.  v.  Gross,  93  111.  483;  Caesar  v. 

Ins.  Co.  V.  Bradley,  21  N.  Y.  Supp.  Capell,    83    Fed.    425;    Skillern   v. 

876,  142  N.  Y.  6&0;   In  re  Hovey's  Continental    Ins.    Co.    (Tenn.    Ch. 

Estate,  198  Pa.  St.  385.  App.)   42  S.  W.  180. 

172  State  V.  O'Brien,  94  Tenn.  79 ;  I's  Knapp,  Stout  &  Co.  Company 
State  V.  Hopkins,  56  Vt.  250;  State  v.  National  Mutual  Fire  Ins.  Co., 
V.  Tumey,  81  Ind.  559.  30  Fed.  607 ;   Nelms  v.  Edinburgh 

173  Lasher  v.  Stimson,  145  Pa.  St.  American  Land  Mortgage  Co.,  £2 
30.  Ala.    157;    American    Ins.    Co.    v. 

174  Mutual  Benefit  Life  Ins.  Co.  Smith,  73  Mo.  368 ;  Cassaday  v. 
V.  Winne,  20  Mont.  20;  Gross  v.  American  Ins.  Co.,  72  Ind.  95; 
United  States  Mortgage  Co.,  108  Sprague  v.  Cutler  &  Savidge  Lum- 
U.  S.  477;  United  States  Mortgage  ber  Co.,  106  Ind.  242. 


§  848  FOREIGN  CORPORATIONS.  2727 

unless  the  issue  is  raised  by  the  pleadings,  in  which  case  thB 
corporation  has  the  burden  of  showing  compliance.^''* 

A  license  or  certificate  issued  by  a  public  officer  to  a  foreign 
corporation,  in  pursuance  of  a  statute,  authorizing  it  to  do 
business  in  the  state,  is  at  least  prima  facie  evidence  that  the 
corporation  has  complied  with  the  law,^''^  unless  the  contrary 
appears  on  its  face.'''* 

S  848.    Proceedings  to  oust  or  exclude  foreign  corporations. 

When  a  foreign  corporation  engages  in  business  in  a  state 
in  violation  of  a  statutory  prohibition,  or  without  complying 
with  conditions  precedent  prescribed  by  the  statutes  of  the 
state,  or  engages  in  transactions  contrary  to  public  policy,  the 
proper  reniedy  to  oust  and  exclude  it  is  by  quo  warranto ^  unless 
some  other  remedy  is  prescribed  by  statute.-"®  In  some  juris- 
dictions the  attorney  general  may  proceed  against  a  foreign 
corporation  by  a  suit  in  equity  for  an  injunction.^*" 

In  quo  warranto  the  court  has  jurisdiction  to  review  the  ac- 
tion of  a  public  officer  in  issuing  a  permit  or  certiiicate  au- 
thorizing the  corporation  to  do  business  in  the  state;  for  in 
granting  a  permit  or  certificate,  officers  act  ministerially,  and 
not  judicially.-'*^  It  has  been  held,  however,  that  a  foreign 
corporation  will  not  be  ousted  from  its  privilege  of  doing  busi- 
ness in  the  state  for  failure  to  comply  with  statutory  condi- 
tions precedent  and  obtain  a  permit,  where  the  failure  was 
caused  by  a  bona  fide  belief  that  no  permit  was  necessary; 

176  Washington  County  Mutual  Co.,  49  Ohio  St.  440,  34  Am.  St. 
Ins.  Co.  V.  Chamberlain,  16  Gray  Rep.  573;  State  v.  Fidelity  &  Cas- 
(Mass.)  165.  ualty  Ins.  Co.,  39  Minn.  538;  State 

177  Gutzeil  V.  Pennie,  95  Cal.  598 ;  v.  Standard  Oil  Co.  (Neb.)  84  N. 
American  Ins.  Co.  v.  Smith,  19  Mo.  W.  413;  State  v.  Fidelity  &  Cas- 
App.  627,  73  Mo.  368;  Washington  ualty  Ins.  Co.,  77  Iowa,  648;  State 
National  Building,  Loan  &  Invest-  v.  Omaha  &  Council  Bluffs  Rail- 
ment  Ass'n  v.  Stanley,  38  Or.  319.  way  &  Bridge  Co.,  91  Iowa,  517. 

178  Washington  County  Mutual  iso  State  v.  Schlitz  Brewing  Co., 
Ins.  Co.  v.  Chamberlain,  16  Gray  104  Tenn.  715,  78  Am.  St.  Rep.  941. 
(Mass.)  165.  181  State  v.  Fidelity  &  Casualty 

170  state  v.  Western  Union  Mu-  Ins.  Co.,  39  Minn.  538;  State  v. 
tual  Life  Ins.  Co.,  47  Ohio  St.  167;  Fidelity  &  Casualty  Ins.  Co.,  49 
state  V.  Fidelity  &  Casualty  Ins.   Ohio  St.  440,  34  Am.  St.  Rep.  573. 
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but  in  such  a  case  the  corporation  will  be  given  an  opportunity 
to  comply  with  the  statute  and  continue  business.^®^ 

A  foreign  corporation  may  be  excluded  from  the  state  in  quo 
warranto  proceedings,  or  in  some  jurisdictions  by  injunction, 
by  reason  of  its  having  done  one  or  more  of  the  criminal  acts 
mentioned  in  the  anti-trust  law  of  the  state.'^®^ 

§  849.    Remedies  of  corporations  wrongfully  excluded. 

Whether  a  foreign  corporation  has  any  remedy  to  compel  a 
public  officer  to  grant  it  a  permit  or  certificate  to  do  business 
in  the  state,  on  his  refusal  to  issue  the  same,  depends  upon  the 
terms  of  the  statute,  and  the  duties  thereby  imposed  upon  the 
officer.  If  the  statute  gives  him  discretionary  power  in  the 
matter,  the  courts  cannot  review  the  exercise  of  his  discretion, 
and  compel  him,  by  mandamus  or  otherwise,  to  issue  a  permit 
or  certificate.  His  determination  in  the  matter  is  final.^**  It 
is  otherwise,  however,  where  the  ofiicer  is  not  invested  with 
discretionary  power,  but  is  required  by  the  statute  to  issue  a 
permit  or  certificate  upon  the  performance  or  existence  of  cer- 
tain conditions.  In  such  a  case,  if  he  wrongfully  refuses  to 
issue  a  permit  or  certificate,  and  the  right  thereto  is  clear,^^^ 
the  courts  may  compel  him  to  issue  the  same  by  mandamus 
at  the  suit  of  the  corporation.*^"  Of  course,  the  officer  will  not 
be  required  to  issue  a  certificate  until  the  corporation  has  com- 
plied with  all  the  requirements  of  the  statute.**'' 

11.  Rights  of  ¥V)reign  Cohporations  with  Respect  to  Propebty;   De- 
vises AND  Bequests;  Mortgages;  Acting  as  Trustee,  Etc. 

§  850.  In  general. — ^Except  in  so  far  as  its  powers  may  be  re- 
stricted by  its  chajter  and  the  objects  of  its  creation,  a  corporation 

182  state  v.  Omaha  &  Council  ford  Life  &  Annuity  Ins.  Co.,  63 
Bluffs  Railway  &  Bridge  Co.,  91  How.  Pr.  (N.  Y.)  54;  State  v.  Ca- 
lowa,  517.  rey,  2  N.  D.  36. 

,.,€,,.  4.  oi     J    J    n-1    n  185  State  V.  Benton,  25  Neb.  834. 

,xTt^*^«!  ^T-  w*°^i%^^  ^.'\  ^°-  i««  Kansas  Home  •  Ins.  Co.  v. 
(Neb)    84    N.    W.    413;    State    v.   Wilder,  43  Kan.  731;  State  v.  Root, 

?s  A,^'' ^rpln^d?'  ^™  '  83  Wis.  667;  Isle  Royale  Land 
78  Am.  St.  Rep.  941.  ^^^^  ^  ^^^^^  ^g  ^.^^  ^gg .  gt^te 

184  Dwelling-House    Ins.    Co.    v.   v.  Benton,  25  Neb.  834. 
Wilder,  40  Kan.  561;    In  re  Hart-       ist  English  &  Scottish  American 
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has  the  power,  and,  by  comity,  the  right,  to  acquire  and  hold  real 
or  personal  property,  by  conveyance,  devise,  or  bequest,  in  another 
state  than  that  by  which  it  was  created,  provided  it  is  not  contrary 
to  the  laws  or  public  policy  of  such  other  state.  And,  subject  to 
the  same  qualifications,  a  foreign  corporation  may  take  a  lease  or 
mortgage,  and  may  take  and  hold  property  as  trustee,  executor, 
administrator,  etc. 

S  851.    Power  of  foreign  corporations  to  acquire  and  hold  real 
property. 

(a)  In  general. — In  many  states  there  are  statutes  which  ex- 
pressly provide  that  foreign  corporations  may  acquire  and  hold 
real  property,  or  that  they  may  do  so  to  a  certain  extent  or  for 
certain  purposes.''**  But  an  express  statutory  provision  is  hot 
necessary  to  enable  them  to  do  so.  By  the  law  of  comity,  a  cor- 
poration has  the  power  to  acquire  and  hold  real  property,  by  pur- 
chase or  otherwise,  in  other  states  than  that  by  which  it  was 
created,  provided  its  charter  and  the  governing  laws  of  its  staro 
permit  it  to  do  so,  and  provided  it  is  not  prohibited  from  do- 
ing so  by  the  laws  or  public  policy  of  the  other  state.  Subject 
to  these  qualifications,  the  right  of  a  foreign  corporation  to  ac- 
quire, hold,  and  convey  real  property  is  the  same  as  that  of  an 
individual  or  of  a  domestic  corporation.^*®     A  foreig-n  corpo- 

Mortg.  &  Inv.  Co.  v.  Hardy,  93  Tex.  cut  Mutual  Life  Ins.  Co.,  8  Biss. 
289.  234,  Fed.  Cas.  No.  6,055. 

188  See  Columbus  Buggy  Co.  v.  Illinois:  Saint  Clara  Female 
Graves,  108  111.  459;  Lancaster  v.  Academy  v.  Sullivan,  116  111.  375, 
Amsterdam  Improvement  Co.,  140  oij  Am.  Rep.  776;  Barnes  v.  Sud- 
N.  Y.  576,  1  Keener'S  Cas.  522.  dard,  117  111.  237;  Columbus  Buggy 

ISO  United  States:  Cowellv.  Col-  Co.  v.  Graves,  108  111.  459.  And 
orado  Springs  Co.,  100  U.  S.  55;  see  Stevens  v.  Pratt,  101  111.  206. 
American  &  Foreign  Christian  Indiana:  Cincinnati,  Union  &  F. 
Union  v.  Yount,  101  U.  S.  352;  New  W.  R.  Co.  v.  Pearce,  28  Ind.  502; 
Hampshire  Land  Co.  v.  Tilton,  19  Elston  v.  Plggott,  94  Ind.  14. 
Fed.  73.  Kansas:     State  v.  Topeka  Water 

And  see  American  Water  Works   Co.,  61  Kan.  547. 
Co.  V.  Farmers'  Loan  &  Trust  Co.,       Kentucky:     Lathrop  v.  Commer- 
36  U.  S.  App.  563,  73  Fed.  956,  20   cial  Bank  of  Scioto,  8  Dana,  114,  33 
C.  C.  A.  133;  New  York  Dry  Dock   Am.  Dec.  481. 

V.  Hicks,  5  McLean,  111,  Fed.  Cas.       Maryland:     Day  v.  Postal  Tele- 
No.  10,204;  Farmers'  Loan  &  Trust   graph  Co.,  66  Md.  354. 
Co.  V.  McKinney,  6  McLean,  1,  Fed.       Michigan:     Thompson  v.  Waters, 
Cas.  No.  4,667;  Hards  v.  Conneeti-   25    Mich.   214,   12    Am.    Rep.    243; 
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ration  may  take  real  property  in  payment  of  a  debt  due  it,^*" 
and  it  may  purchase  the  same  at  a  judicial  sale  under  a  decree 
in  its  favor,  or  on  execution,  or  on  foreclosure  of  a  mortgage  in 
its  favor. -^'^  A  corporation  may  also  purchase  and  hold  real 
property  in  other  states  for  carrying  out  the  purposes  of  its 
creation,  as  in  the  case  of  a  railroad  or  bridge  company  pur- 
chasing land  for  use  in  connection  with  its  road  or  bridge,  a 
mining"  company  purchasing  mineral  lands  for  the  purpose  of 
mining,  a  manufacturing  corporation  purchasing  lands  for  its 
factory,  or  a  charitable  corporation  purchasing  and  holding 
property  in  furtherance  of  its  charities,  etc.,  provided,  of  course, 
it  is  not  prevented  from  doing  so  by  the  statutes  or  public  policy 
of  the  state.'^^  And,  if  not  thus  prevented,  a  corporation  cre- 
ated for  the  purpose  of  dealing  in  lands  may  exercise  such  pow- 
ers in  other  states.^** 

Ives  V.  Bank  of  Lansingburg,  12  West  Virginia:     Wilson  v.  Per- 
Mich.  361.  ry,  29  W.  Va.  169 ;  Lewisburg  Bap- 
Mississippi:     Taylor  v.  Alliance  tist  University  v.   Tucker,   31  W. 
Trust  Co.,  71  Miss.  694.  Va.  621. 
.    Missouri:     Missouri    Lead    Min-  ,„„  j^^^  york  Dry  Dock  v.  Hicks, 

'.^!  .?  ^^!  ok\  \7-t,  m  '  5  McLean,  111,  Fed.  Cas.  No.  10,204; 
114  Mo   218,  35  Am.  St.  Rep.  746         ^^^^^^  ^  pj^        9^  j^^   ^4    Lum- 

Nevada:     Whitman  Gold  &  Sil-   ^^^^  ^  j^^^^.^^  g  jj.  H.  31,  28  Am. 

ver  Mining  Co.   v.   Baker.   3  Nev.   ^^^   gg^    Thompson  v.  Waters,  25 


386. 
New  Hampshire:      Lumbard    v 


Mich.  214;  12  Am.  Rep.  243. 


Aldrlch,  8  N.  H.  31,  28  Am.  Dec.       i<Ji  Blston  v.  Piggott,  94  Ind.  14; 

381.  Lumbard  v.  Aldrich,  8  N.  H.  31,  28 

New  York:    Lancaster  v.  Amster-  Am.  Dec.  381. 

^^?',^S^'°''^°'®^*  ^i'o'o^^"  ^■■'^-       "^Colwell   v.   Colorado    Springs 

576   1  Keener's  Cas.  522,  reversing  ^^    ^^^  ^  g   55.  Lancaster  v.  Am- 

KtR:     At  -a        11  sterdam  Improvement  Co.,  140  N. 

North     Carolina:      Barcello     v.  ^    ^^g    ^  Keener's  Cas.  522;  State 

Hapgood,  118  N.  C.  712.  y.  Boston,  Concord  &  M.  R.  Co.,  25 

^^°\  n™f."^l°  cV  «,  TH  Vt.  433;  Page  v.  Heineberg,  40  Vt. 
v.  Marshall,  15  Ohio  St   537     And  g^  ^^  jj^^  g^g    Proprietors  o£ 

see  State  v.  Sherman  22  Ohio  St.  ciaremont  Bridge  Co.  v.  Royce,  42 
411;    Newburg    Petroleum    Co.    v.  3^     Missouri  Lead  Mining  & 

Weare,  27  Ohio  St.  343.  Smelting  Co.  v.  Reinhard,  114  Mo. 

Pennsylvania:       Thompson      v.  g  4g    Barcello 

Swoope,  24  Pa.  St.  474^  ,   „  „  v.  Hapgood,  118  N    C.  712;   Saint 

r?^i\fJ''I^F   ^-   ^^'^'^^   ^^  Clara  Female  Academy  v.slillivan, 

1^0.   i,  utan,  4»4.  ^     ^        „  116  111.  375,  56  Am.  Rep.  776;  Lew- 

coTdTM   k  Co'"25"vf  f3°3"'Page  ^^^"^-^  ^^P*'^*  University  v.  Tuck- 

V    HeinebeV^    40   Vt    82    94   Am  ^'-  ^^  ^-  ^^^  ^^l:  and  other  cases 

Dec.  378;  Proprietors  of  Ciaremont  "^^"^  '°  """^^  ^^^'  ^"^P"^^' 
Bridge  V.  Royce,  42  Vt.  730.  ws  New  Hampshire  Land  Co.  v. 
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(b)  Limitations  of  charter.-^Since  the  powers  of  a  corporation, 
beyond  as  well  as  within  the  limits  of  the  state  by  which  it  was 
created  are  such  only  as  are  conferred  upon  it  by  its  charter/** 
a  corporation  cannot  lawfully  take  and  hold  real  property  in 
another  state  than  that  by  which  it  was  created,  contrary  to  an 
express  prohibition  in  its  charter,  or  for  a  purpose  not  author- 
ized by  its  charter.^  ®^  As  we  shall  see,  however,  a  conveyance 
to  a  corporation  is  not  necessarily  void  because  it  exceeds  the 
powers  conferred  upon  it  by  its  charter.'^^ 

(c)  Express  statutory  prohibition — Public  policy. — The  right 
of  a  corporation  to  acquire  and  hold  real  property  in  another 
state  than  that  by  which  it  was  created  depends  entirely  upon 
the  comity  of  such  other  state,  even  when  it  has  the  power  to 
do  so  under  its  charter  ■,^^''  and  a  state,  therefore,  may,  by  stat- 
ute, expressly  prohibit  foreign  corporations  from  acquiring  and 
holding  real  property  within  its  limits,  or  impose  such  condi- 
tions and  restrictions  upon  the  right  as  it  may  see  fit.-'®*  And 
a  prohibition  is  implied  if  it  appears  from  the  general  course 
of  legislation  in  the  state  that  it  is  contrary  to  its  public  policy 
for  foreign  corporations  to  hold  real  property  therein.^®®    Wheth- 

Tilton,   19   Fed.   73;    Lancaster  v.  appropriate    property"    has    refer- 

Amsterdam  ImproTement  Co.,  140  ence  to  the  exercise  of  the  right 

N.  Y.  576,  1  Keener's  Cas.  522.  of  eminent  domain    (post,   §  854), 

19*  Ante,  §  840.  and    does    not    prevent   a    foreign 

i!>5  See  Whitman  Gold  &  Silver  railroad   company   from   acquiring 

Mining  Co.  v.  Baker,  3  Nev.  386,  land  by  agreement  with  the  owner 

391;    Metropolitan    Bank    v.    God-  (St.  Louis  &  San  Francisco  R.  Co. 

frey,  23  111.  579;   Boyce  v.  City  of  v.  Foltz,  52  Fed.  627). 
St.  Louis,  29  Barb.  (N.  Y.)  650,  18       los  Carroll    v.    City   of   Bast    St. 

How.  Pr.  125.  Louis,  67  111.  568,  16  Am.  Rep.  632; 

los  Post,  §  852.  Starkweather    v.    American    Bible 

107  Ante,  §§  838,  844.  Society,  72  111.  50,  22  Am.  Rep.  133; 

198  See  Com.  v.  New  York,  Lake  United  States  Trust  Co.  v.  Lee,  7:5 

Erie  &  W.  R.  Co.,  114  Pa.  St.  340.  111.  142,  24  Am.  Rep.  236;  Stevens 

A  statute  prohibiting  the  acqui-  v.   Pratt,   101   111.   216.     See,   also, 

sition  of  real  property  by  any  for-  Farmers'  Loan  &  Trust  Co.  v.  Mc- 

eign  corporation  thereafter  organ-  Kinney,  6  McLean,  1,  Fed.  Cas.  No. 

Ized  does  not  apply  to  foreign  cor-  4,667 ;  Hards  v.  Connecticut  Mutual 

porations      previously     organized.  Life  Ins.  Co.,  8  Biss.  234,  Fed.  Cas. 

Realty  Co.  v;  Appolonio,  5  Wash.  No.    6,055;    Lancaster   v.    Amster- 

437  dam  Improvement  Co.,  72  Hun,  18, 

A  constitutional  or  statutory  pro-  reversed  in  140  N.  Y.  576,  1  Keen- 
vision  that  no  foreign  corporation  er's  Cas.  522;  Thompson  v.  Waters, 
shall  "have  power  to  condemn  or  25    Mich.    214,    12    Am.    Hep.    24'?; 
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er  it  is  contrary  to  the  public  policy  of  a  state  for  foreign  cor- 
porations to  acquire  and  hold  real  property  therein  is  to  be  de- 
termined, in  the  absence  of  an  express  prohibition,  by  the  gen- 
eral course  of  its  legislation,  and,  unless  this  shows  an  inten- 
tion to  exclude  them,  no  prohibition  can  be  implied.^'^"  A  pro- 
hibition is  not  to  be  implied  from  the  mere  fact  that  the  laws 
of  the  state  do  not  provide  for  the  creation  of  similar  domestic 
corporations.^*^ 

A  statute  declaring  it  unlawful  for  any  foreign  corporation 
to  own  or  acquire  property  in  the  state,  or  do  any  business  there, 
without  first  filing  a  copy  of  its  charter,  or  performing  other  con- 
ditions, does  not  prevent  a  corporation,  which  owned  property 
and  was  authorized  to  do  business  in  the  state  prior  to  the  enact- 
ment of  the  statute,  from  afterwards  selling  such  property  and 
conveying  the  same  without  having  complied  with  the  statute.^"^ 

(d)  Evasion  of  prohibition. — A  statutory  prohibition  against 
the  acquiring  and  holding  of  real  property  by  a  foreign  corpo- 
ration cannot  be  evaded  by  purchasing  the  charter  and  fran- 
chises of  a  domestic  corporation  as  a  mere  device  to  conceal  the 
real  ownership  of  property.^"* 

i  852.    Effect  of  ultra  vires  or  prohibited  conveyances. 

By  the  weight  of  authority,  a  conveyance  of  real  property  to 
a  foreign  corporation  is  void,  and  does  not  vest  it  with  the  title, 
if  it  has  no  power  at  all  under  its  charter  to  acquire  and  hold 
such  property,  either  because  no  such  power  is  expressly  or  im- 
pliedly conferred  upon  it  by  its  charter,  or  because  its  charter 
expressly  prohibits  it  from  acquiring  and  holding  real  property 

Thompson  v.   Swoope,  24  Pa.   St»  56  Am.  Rep.  776;  and  other  cases 

474.  cited  in  note  189,  supra. 

200  Cowell    V.    Colorado    Springs  201  Cowell   v.    Colorado    Springs 

Co.,  100  XJ.  S.  55 ;  Lancaster  v.  Am-  Co.,  100  U.  S.  55.    And  see  Stevens 

sterdam  Improvement  Co.,  140  N.  v.  Pratt,  101  111.  206. 

Y.  576, 1  Keener's  Gas.  522;  Thomp-  202  Chattanooga,   Rome   &  C.  P. 

son   v.   Waters,   25   Mich.    214,    13  Co.  v.  Evans,  31  U.  S.  App.  432,  66 

Am.    Rep.   243;    Stevens   v.   Pratt,  Fed.  809,  14  C.  C.  A.  116. 

101   111.   206 ;    Saint   Clara  Female  =03  Com.  v.  New  York,  Lake  Erie 

Academy  v.  Sullivan,  116  III.  375,  &  W.  R.  Co.,  114  Pa.  St.  340. 
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under  any  circumstances;^"*  but  it  is  otherwise  if  it  has  the 
power  to  acquire  and  hold  real  property  for  some  purposes,  or 
to  a  certain  extent,  and  merely  exceeds  its  powers  in  taking  a 
conveyance  for  an  unauthorized  purpose,  or  to  an  unauthorized 
extent.2»B 

Even  though  a  corporation  may  have  the  power  under  its  char- 
ter to  acquire  and  hold  real  property,  a  conveyance  to  it  in  an- 
other state,  by  the  laws  or  public  policy  of  which  it  is  absolutely 
prohibited  from  acquiring  and  holding  such  property,  is  void, 
and  gives  it  no  title.^"^  But  a  conveyance  to  a  foreign  corpo- 
ration is  not  void,  where  the  laws  of  the  state  do  not  absolutely 
prohibit  foreign  corporations  from  holding  real  property,  but 
merely  limit  the  amount  which  they  may  hold,  or  the  purposes 
for  which  they  may  acquire  and  hold  the  same,  or  where  a  stat- 
ute merely  provides  that  foreign  corporations  shall  not  do  busi- 
ness in  the  state,  or  acquire  or  hold  property  therein,  until  they 
have  filed  a  copy  of  their  charter,  or  appointed  a  resident  agent, 
or  performed  other  conditions,  and  a  conveyance  is  made  to  a 
foreign  corporation  which  has  not  complied  with  the  statute. 
In  such  cases,  the  conveyance  passes  the  title  as  against  the 
grantor  and  others,  and  can  be  attacked,  if  at  all,  only  by  the 
state,  and  in  a  direct  proceeding.^"'' 

20*  See    Metropolitan    Bank    v.  See  Whitman  Gold  &  Silver  Min- 

Godfrey,  23  111.  579 ;  Boyce  v.  City  ing  Co.  v.  Baker,  3  Nev.  386,  391. 
of  St.  Louis,  29  Barb.  (N.  Y.)  650,        207  Runyan  v.  Coster,  14  Pet.  (IT. 

18  How.  Pr.  125.     See,  also,  ante,  S.)  122;  Cowell  v.  Colorado  Springs 

§§  227,  228.  Co.,  100  U.  S.  55;  Pritts  v.  Palmer, 

205  American  &  Foreign  Chris-  132  U.  S.  282,  1  Keener's  Cas.  531; 
tian  Union  v.  Yount,  101  U.  S.  352;  Seymour  v.  Slide  &  Spur  Gold 
Jones  V.  Habersham,  107  U.  S.  174;  Mines,  153  U.  S.  523;  Hickory  Farm 
Long  V.  Georgia  Pacific  Ry.  Co.,  91  Oil  Co.  v.  Buffalo,  New  York  &  P.  * 
Ala.  519,  24  Am.  St.  Rep.  931,  1  R.  Co.,  32  Fed.  22;  Chattanooga, 
Keener's  Cas.  766,  1  Smith's  Cas.  Rome  &  C.  R.  Co.  v.  Evans,  31  U. 
457;  Hough  v.  Cook  County  Land  S.  App.  432,  66  Fed.  809,  14  C.  C. 
€0.,  73  111.  23,  24  Am.  Rep.  230;  A.  116;  Alexander  v.  Tolleston 
Lancaster  v.  Amsterdam  Improve-  Club  of  Chicago,  110  111.  65 ;  Barnes 
-ment  Co..  140  N.  Y.  576,  1  Keen-  v.  Suddard,  117  111.  237;  Hamsher 
■er's  Cas.  522 ;  Missouri  Valley  Land  v.  Hamsher,  132  111.  273 ;  Whitman 
Co.  V.  Bushnell.  11  Neb.  192.  See,  Gold  &  Silver  Mining  Co.  v.  Baker, 
also,  ante,  §§  227,  228.  3  Nev.  386;  American  Mortgage  Co. 

206  Carroll   v.   City   of  Bast   St.  of  Scotland  v.  Tennille,  87  Ga.  28; 
iouis,  67  111.  568,  16  Am.  Rep.  632.  Carlow  v.  C.  Aultman  &   Co.,  28 
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§  853.    Power  of  foreign  corporations  to  take  leases. 

Unless  exclud-Bd  by  the  laws  or  public  policy  of  the  state  from 
doing  business  therein,  a  foreign  corporation  has  the  power,  and, 
by  comity,  the  same  right  as  a  domestic  corporation,  to  take  a 
lease  of  such  property  as  may  be  necessary  for  carrying  on  its 
business  in  -the  state.^"*  But  a  foreign  corporation  cannot  tako 
a  lease  contrary  to  the  laws  or  public  policy  of  the  state.^** 

f  854.    Exercise  of  the  right  of  eminent  domain. 

A  railroad  company  or  other  quasi  public  corporation  cannot 
exercise  the  right  of  eminent  domain  in  another  state  than  that 
by  which  it  was  created,  unless  it  is  expressly  or  impliedly  au- 
thorized to  do  so  by  the  laws  of  such  other  state.  Such  power 
does  not  come  within  the  rule  of  comity.*^"  The  legislature  of 
a  state,  however,  unless  prevented  by  a  constitutional  prohibi- 
tion, may  extend  such  right  to  foreign  corporations  to  the  same 
extent  as  it  may  confer  the  right  upon  domestic  corporations.^" 
In  some  states,  the  exercise  of  such  power  is  expressly  denied 

Neb.  672;   Myers  v.  McGavock,  39  S.  635;   Baltimore  &  Philadelphia 

Neb.  843;  Hanlon  v.  Union  Pacific  Steam  Boat  Co.  v.  McCutcheon,  13 

Ry.  Co.,  40  Neb.  52;  Chicago,  Bur-  Pa.  St.  13. 

lington  &  Q.  R.  Co.  v.  Lewis,  5-3  j„„  g^^  y^^  Steuben  v.  Central 

Iowa,  101;   Lathrop  V.  Commercial  j^^jj^^ad  Co.  of  New  Jersey,   178 

Bank  of  Scioto,  8  Dana  (Ky.)  114.  „     „^   „„„ 

3^  Am.  Dec.  481;   Grant  v.  Henry  '"*■  '""  ""'• 

Clay  Coal  Co.,  80  Pa.  St.  209;  210  Abbott  v.  New  York  &  New 
Leasure  v.  Union  Mutual  Life  Ins.  England  R.  Co.,  145  Mass.  450; 
Co.,  81  Pa.  St.  493;  Gafveston  Land  Holbert  v.  St.  Louis,  Kansas  City 
&  'improvement  Co.  v.  Perkins  ft  N.  Ry.  Co.,  45  Iowa,  23;  and 
(Tex.  Civ.  App.)  26  S.  W.  256.  See,  other  cases  in  the  notes  following, 
fd&o,  ante,  §§  227,  228.  ju  Abbott  v.  New  York  &  New 
A  deed  to  a  foreign  corporation  p^ugjand  R.  Co.,  145  Mass.  450; 
executed  before  performance  by  ^^^  y^^j^  ^  g^jg  ^  co.  v.  Young, 
the  corporation  of  statutory  foudi-  33  p^^  g^  -^^g.  southwestern  R. 
tions  precedent  to  the  right  to  ac-  ^^^  ^ '  gouthern  &  Atlantic  Tele- 
quire  and  hold  property,  but  not  _jj  ^.^  45  q^  43  12  Am.  Rep. 
delivered  until  after  such  perform-  ggg.  g^^^,.^  ^  Sherman.  22  Ohio  St. 
ance,  is  valid.     Sayward  v.  Gard-  44!  ^        ^  g^.  Louis  &  San  Fran- 

»r^c=  rr^f^'^.Q  P-.   Tin"  ^^  "sco  Ry    Co.,  81  Mo.  126;   In  re 

liams  (Colo.)  59  Pac.  740.  Townsend,    39    N.  Y.  171;    Morris 

208  Northern   Transportation   Co.  Canal  &  Banking  Co.  v.  Townsend, 

V.  City  of  Chicago,  7  Biss.  45,   .^ed.  24   Barb.    (N.    Y.)    658;    Dodge   v. 

Cas.  No.  10,324,  affirmed  in  9J  U.  City  of  Council  Bluffs,  57  Iowa,  560. 
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to  foreign  corporations,  either  by  the  constitution  or  by  stat- 
ute.212 

It  has  been  held  in  some  states  that  a  domestic  railroad  cor- 
poration may  exercise  the  power  of  eminent  domain  for  the  ben- 
efit of  a  foreign  corporation  to  which  it  has  leased  or  is  about 
to  lease  its  road,  where  the  lease  is  authorized  by  statute,  al- 
though the  exercise  of  such  right  may  be  denied  or  not  extend- 
ed to  foreign  corporations.^ '^  The  contrary,  however,  was  held 
in  ^Nebraska,  under  a  constitutional  provision  of  that  state  ex- 
pressly prohibiting  the  exercise  of  the  right  of  eminent  domain 
by  a  foreign  railroad  corporation  doing  business  in  the  state, 
until  it  shall  have  become  a  corporation  under  the  laws  of  the 
state."* 

§  855.    Powers  with  respect  to  mortgages. 

(a)  Mortgages  to  foreign  corporations. — ^A  corporation  may 
take  a  mortgage  of  land  in  another  state  than  that  by  which  it 
was  created,  either  to  secure  a  loan  made  by  it  in  the  course 
of  its  business,  or  to  secure  a  debt  due  to  it,  or  for  the  purpose 
of  investing  its  funds,  if  such  an  investment  is  not  inconsistent 
with  its  charter,  provided  it  is  not  prohibited  from  doing  so  by 
the  laws  of  the  state ;  and  when  it  has  taken  a  mortgage,  in  the 
absence  of  such  a  prohibition,  it  may  foreclose  the  same,  either 
by  suit  or  by  a  sale  under  a  power  contained  therein.^^'     A 

212  See  St.  Louis  &  San  Francis-  215  United  States:  New  York 
CO  R.  Co.  V.  Foltz,  52  Fed.  627  (Ar,  Dry  Dock  v.  Hicks,  5  McLean,  111, 
kansas);  State  v.  Scott,  22  Neb,  Fed.  Cas.  No.  10,204;  Farmers' 
628;  Koenig  v.  Chicago,  Burling-  Loan  &  Trust  Co.  v.  McKinney,  6 
ton  &  Q.  R.  Co.,  27  Neb.  699;  Tres-  McLean,  1,  Fed.  Cas.  No.  4,667; 
ter  V.  Missouri  Pac.  Ry.  Co.,  23  Hards  v.  Connecticut  Mutual  Life 
Neb.  242;  Baltimore  &  Ohio  R.  Co.  Ins.  Co.,  8  Biss.  234,  Fed.  Cas.  No. 
V.  Pittsburgh,  Wheeling  &  K.  R.  6,055;  Caesar  v.  Capell,  83  Fed.  403. 
Co.,  17  W.  Va.  866;  Henen  v.  Bal-  Alabama:  Christian  v.  Ameri- 
timore  &  Ohio  R.  Co.,  17  W.  Va.  can  Freehold  Land  Mortgage  Co., 
881.              •  89  Ala.  198. 

213  In  re  New  York,  Lackawanna  Illinois:     Stevens   v.    Pratt,    101 
&  W.  Ry.  Co..  35  Hun.  220,  99  N.  III.  206;  Commercial  Union  Assur- 
Y.  12;   Lower  v.  Chicago,  Burling-  ance  Co.  v.  Scammon,  102  111.  46. 
ton  &  Q.  R.  Co.,  59  Iowa,  563.  Indiana:     See  Blston  v.  Piggott, 

214  State  V.   Scoa,   22  Neb.   C28;  94  Ind.  14. 

Koenig  v.    Chicago,   Burlington   &       Kentucky:     Lathrop  v.  Commer- 
Q.  R.  Co.,  27  Neb.  699.  cial  Bank  of  Sc'oto,  8  l>r.?.,   1! -t, 
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statute  prohibiting  foreign  corporations  from  purchasing  or  hold- 
ing real  estate  does  not  prevent  a  foreign  corporation  engaged 
in  loaning  money  from  taking  mortgages  on  real  estate  as  se- 
curity,^ ^®  or  prevent  any  other  foreign  corporation  from  taking 
a  mortgage  on  real  estate  to  secure  a  debt  due  to  it.^^^ 

Of  course,  a  foreign  corporation  cannot  lawfully  loan  money 
and  take  a  mortgage  on  real  property  as  security,  or  purchase 
mortgages  as  an  investment,  if  the  transaction  is  beyond  the 
powers  conferred  upon  it  by  its  charter,  or  is  expressly  prohibit- 
ed by  its  charter ;  but,  by  the  weight  of  authority,  the  mortgage 
is  not  void  in  such  a  case,  and  the  mortgagor  or  one  claiming 
under  him  cannot  set  up  the  ultra  vires  character  of  the  transac- 
tion to  prevent  its  foreclosure.*^* 

If  a  foreign  corporation  is  prohibited  by  the  laws  of  a  state 
from  doing  business  therein  until  it  has  complied  with  certain 
conditions  precedent,  and  contracts  made  by  a  foreign  corpo- 
ration in  violation  of  the  prohibition  are  illegal  and  void,  as 
explained  in  a  former  section,*^®  a  loan  of  money  by  a  foreign 
corporation  engaged  in  that  business,  and  a  mortgage  taken  as 
security,  when  it  has  not  performed  the  conditions  prescribed 
by  the  statute,  is  void,  and  cannot  be  enforced  by  it.***     As  we 

33  Am.  Dec.  481;  Herndon  v.  Bas-  New  York:  Bard  v.  Poole,  12  N. 
coin,  8  Dana,  113.  Y.  495. 

Louisiana:  Frazler  v.  Willcox,  4  Pennsylvania:  Leasure  v.  Union 
Rob  517  Mutual  Life  Ins.  Co.,  91  Pa.  St.  491. 

Massachusetts:     American     Mu-       ""  Stevens  v.  Pratt,  101  111.  206. 

tual  Life  Ins.  Co.  v.  Owen,  15  Gray,  "^  p,^':^^'' J-  p^^^^\'  ^?  ^f^i  *°f 
^c)i  ^18  Union  Nat.  Bank  of  St.  Louis 

'  Minnesota :  Lebanon  Savings  ^-  ,^?;"^^?'/„'  ^f  U.  S.  621  1  Keen- 
r.„  1  ,.  tT„ii„„i,„„ir  oQ  Mirir,  Q99  ei  s  Cas.  562,  l  Cum.  Cas.  35  Na- 
Bank  V,  Hollenbeck,  29  Mmn.  322.   ^.^^^^  ^^^^  ^^  ^^^^^^^  ^  Whitney, 

Mississippi:     Williams    v.    Cres-  jqj  u.  s.  99,  1  Keener's  Cas.  587; 

well,  51  Miss.  817.  Silver  Lake  Bank  of  Pennsylvania 

Missouri:     Connecticut     Mutual  y_  North,  4  Johns.  Ch.  (N.  Y.)  370; 

Life  Ins.  Co.  v.  Albert,  39  Mo.  181;  Pancoast  v.  Travelers'  Ins.  Co.,  79 

Long  V.  Long,  79  Mo.  644;  Fergu-  £„(!.  172.    And  see  ante,  §  225(d). 

son  V.  Soden,  111  Mo.  208,  33  Am.  219  Ante,   §  847. 

St.  Rep.  512.  220  Parrior  v.  New  England  Mort- 

New  Hampshire:     See  LumbarCf  gage    Security   Co.,    88    Ala.    275; 

V.  Aldrich,  8  N.  H.  31,  28  Am.  Dec.  Mullens  v.  American  Freehold  Land 

381.  Mortgage  Co.,  88  Ala.  280;  Chris- 
New  Jersey:    National  Trust  Co.  tian   v.   American   Freehold   Land 

V.  Murphy,  30  N.  J.  Eq.  408.  Mortgage  Co.,  89  Ala.  198. 
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have  seen,  however,  it  is  held  in  some  jurisdictions  that  subh 
statutes  do  not  render  contracts  by  foreign  corporations  void  be- 
cause they  have  hot  complied  with  the  conditions,  and  this  would 
apply  to  mortgages.^^'  In  some  states  the  statute  merely  sus- 
pends the  remedy,  so  that  a  mortgage  taken  by  a  foreign  corpo- 
ration before  compliance  with  the  statutory  conditions  may  be 
enforced  after  a  compliance  therewith. ^^^  We  have  also  seen 
that  a  statute  prohibiting  foreign  corporations  from  "doing  bus- 
iness" in  a  state  until  it  has  complied  with  certain  conditions 
precedent  does  not  prohibit  a  foreign  corporation  from  merely 
taking  a  mortgage  in  the  state  to  secure  a  debt  due  to  it,  and 
enforcing  the  same,  where  it  does  not  otherwise  do  business  there, 
as  this  is  not  doing  business,  within  the  meaning  of  such  a  stat- 
ute.223 

Even  when  a  mortgage  taken  by  a  foreign  corporation  was 
void  and  unenforceable  because  of  the  corporation's  failure  to 
comply  with  statutory  conditions  precedent  to  the  right  to  do' 
business,  the  mortgagor  or  one  claiming  under  him  cannot  raise 
the  objection,  and  sue  to  recover  the  land,  or  defend  a  suit  for  • 
possession,  after  the  transaction  has  been  fully  executed  by  a 
foreclosure  and  conveyance  thereunder.^^*  itTor  can  the  objec- 
tion be  raised  for  the  first  time  after  a  decree  of  foreclosure, 
although  there  has  been  no  sale  under  the  decree,  for  the  right 
to  foreclose  is  then  res  adjudicata.^^^ 

221  Ante,  §  847.  See  Northwest-  ments,  is  no  defense,  when  it  does 
ern  Mutual  Life  Ins.  Co.  v.  Over-  not  appear  that  the  taking  of  the 
holt,  4  Dill.  287,  Fed.  Cas.  No.  mortgage  was  any  part  of  or  cou- 
30,338.  nected  with  its  illegal  business  in 

222  Daly  V.  National  Life  Ins.  Co.,  the  state.  Bard  v.  Poole,  12  N.  Y. 
64  Ind.  1;  Elston  v.  Piggott,  94  Ind.  495. 

14.     See  ante,  §  847(d).  224  Sherwood  v.  Alvis,  83  Ala.  115, 

223  Charter  Oak  Life  Ins.  Co.  7.  3  Am.  St.  Rep.  695 ;  Gamble  v. 
Sawyer,  44  Wis.  387.  See,  also,  Caldwell,  98  Ala.  577;  Shahah  v. 
ante,  §  846,  and  particularly  note  Tethero,  114  Ala.  404;  Diefenbacli 
121,  and  cases  there  cited.  v.  Vaughan,  116  Ala.  150;  Kindred 

In  a  suit  by  a  foreign  corpora-  v.  New  England  Mortgage  Security 

tlon  to  foreclose  a  mortgage,  the  Co.,  116  Ala.  192. 
fact  that  the  corporation  has  an       225  Semple  v.  Bank  of  British  Co- 

office  in  the  state,  and   has  been  lumbia,  5  Sawy.  88,  Fed.  Cas,  No. 

doing    business    therein,    without  12,659.    And  see  Black  v.  Caldwell, 

complying  with  statutory  require-  83  Fed.  880. 
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A  mortgage  taken  by  a  foreign  corporation  in  violation  of  a 
Btatutory  prohibition  may  be  rendered  valid  and  enforceable  by 
a  statute  removing  the  prohibition.  Such  a  statute,  as  applied 
to  existing  mortgages,  is  not  unconstitutional,  as  impairing  the 
obligation  of  contracts.'"'* 

If  a  foreign  corporation  has  made  a  loan  and  taken  a  mort- 
gage or  deed  of  trust  to  secure  the  same  prior  to  the  passage  of 
a  statute  imposing  conditions  precedent  upon  the  right  of  for- 
eign corporations  of  such  a  character  to  do  business  or  acquire 
property  in  the  state,  the  prohibition  does  not  operate  retro- 
spectively so  as  to  affect  the  rights  of  the  corporation  with  re- 
spect to  such  loan  and  mortgage,  and  the  fact  that  it  has  not 
complied  with  the  statute  does  not  prevent  it  from  foreclosing 
the  mortgage  and  purchasing  the  land  at  the  sale.*^' 

(b)  Mortgages  by  foreign  corporations. — A  corporation  own- 
ing land  in  another  state  than  that  in  which  it  was  created  has 
the  power  to  mortgage  the  same  to  pay  or  secure  its  debts,  or 
to  raise  money  for  any  legitimate  corporate  purpose,  but  this 
power,  with  respect  both  to  its  existence  and  extent,  and  to  the 
mode  of  exercising  it,  is  subject  to  the  provisions  and  restric- 
tions of  its  charter,  and  to  the  laws  of  the  state  in  which  the 
land  is  situated.^^* 

226  Gross  V.  United  States  Mort-  held  void  because  it  was  author- 
gage  Co.,  108  U.  S.  477.  See  ante,  ized  at  a  meeting  of  the  board  of 
§  847(0).  directors  held,  in  violation  of  the 

227  Pioneer  Savings  &  Loan  Co.  charter,  outside  of  the  state  by 
V.  Cannon,  96  Tenn.  599,  54  Am.  St.  which  the  corporation  was  creat- 
Rep.  858.    See,  also,  ante,  §  847 (i).   ed;  and  it  was  held  that  this  was 

228  American  Water  Works  Co.  v.  so,  notwithstanding  the  fact  that 
Farmers'  Loan  &  Trust  Co.,  36  U.  the  corporation  was  organized  to 
S.  App.  563,  73  Fed.  956,  20  C.  C.  do  business  in  the  state  where  the 
A.  133:  Bassett  v.  Monte  Christo  mortgaged  property  was  situated, 
Gold  &  Silver  Mining  Co.,  15  Nev.  and  that  the  mortgage  was  made 
293;  Saltmarsh  v.  Spauldlng,  147  to  secure  its  only  creditor  in  that 
Mass.  224;  Union  Nat.  Bank  v.  state,  and  to  procure  money  to  cou- 
State  Nat.  Bank,  155  Mo.  95,  78  tinue  its  business.  This  decision 
Am.  St.  Rep.  560;  Talmadge  v.  v/as  by  the  court  of  the  state  in 
North  American  Coal  &  Trans-  which  the  mortgaged  property  was 
portation  Co.,  3  Head  (Tenn.)  337.   situated.    Union  Nat.  Bank  v.  State 

In  a  late  Missouri  case,  a  mort-  Nat.  Bank,  155  Mo.  95,  78  Am.  St. 
gase  by  a  foreign  corporation  was  Rep.  560. 
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§  856.    Devises  and  iDequests  to  foreign  corporations. 

A  devise  to  a  foreign  corporation  is  valid  if  it  is  not  prohib- 
ited by  its  charter  from  taking  and  holding  the  property,  and 
if  the  devise  is  not  prohibited  by  or  contrary  to  the  laws  or 
public  policy  of  the  state  in  which  the  land  is  situated.*''®  A 
foreign  corporation,  however,  cannot  take  land  by  devise  where 
it  is  contrary  to  a  prohibition  in  its  charter,^^"  at  least,  unless 
it  thereby  merely  exceeds  its  powers  as  to  the  quantity  of  land 
which  it  is  authorized  to  hold;*^^  or  where  the  devise  is  con- 
trary to  the  laws  or  public  policy  of  the  state  in  which  the  land 
is  situated.*^*  If  the  statute  of  wills  of  a  state  prohibits  coj*- 
porations  from  taking  by  devise,  a  foreign  corporation  cannot 
take  by  devise;  and  it  can  make  no  difference  that  its  charter 
and  the  laws  of  the  state  by  which  it  was  created  allow  it  to  take 
by  devise.  Under  such  circumstances,  a  devise  to  it  is  void.^^* 
According  to  the  better  opinion,  however,  since  the  statute  of 
wills  of  a  state  does  not  constitute  any  part  of  the  charter  of  a 
corporation  created  by  that  state,  the  fact  that  such  a  statute 
does  not  permit  corporations  to  take  by  devise,  or  imposes  re- 

220  White  V.   Howard,   38   Conn.       222  American    &    Foreign   Chris- 

342,  1  Keener's  Cas.  556,  1  Smith's  tian  Union  v.  Yount,  101  U.  S.  352; 

Cas.  185,  1  Cum.  Cas.  81;  American  United  States  v.  Fox,  34  U.  S.  315; 

&     Foreign     Christian    Union     v.  'SVhite  v.  Howard,  46  N.  Y.  144,  52 

Yount,    101   U.    S.    352;    American  Barb.  294;  Hollis  v.  Drew  Theology 

Bible  Society  v.  Marshall,  15  Ohio  ical  Seminary^  95  N.  Y.  175;  Levy 

St.  537;   Thompson  v.  Swoope,  21  v.   Levy,   33   N.   Y.   97;    Draper  v. 

Pa.    St.    474;    Saint   Clara  Female  Trustees    of   Harvard   College,    57 

Academy  v.  Sullivan,  116   III.  375,  How.  Pr.  (N.  Y.)  269;  Boyce  v.  City 

50  Am.  Rep.  776;   Lewisburg  Bap-  ot  St.  Louis,  29  Barb.  (N.  Y.)  650, 

list  University  V.  Tucker,  31  W.  Va.  18  How.  Pr.  125;   American  Bible 

621;    Hollis   v.    Drew    Theological  Society   v.    Marshall,    15    Ohio   St. 

Seminary,  95  N.  Y.  175;  Chamber-  537;     Starkweather    v.    American 

lain  v.  Chamberlain,  43  N.  Y.  424;  Bible   Society,    72   III.   50,   22   Am. 

Sherwood  v.  American  Bible  Soci-  Rep.  133;  Thompson  v.  Swoope,  24 

ety,  4  Abb.  App.  Dec.   (N.  Y.)  227.  Pa.  St.  474;  Wilson  v.  Perry,  29  W. 

See,  also,  ante,  §  140,  p.  40.5.  Va.  170. 

230  Boyce  v.  City  of  St.  Louis,  29       233  White   v.   Howard,    46   N.   T. 

Barb.  (N.  Y.)  650,  18  How.  Pr.  125;  144,  52  Barb.  294;  United  States  v. 

White  V.  Howard.  38  Conn.  342,  1  Fox,  94  U.  S.  315;  Boyce  v.  City  of 

Keener's  Cas.  556,  1  Smith's  Caa.  St.  Louis,  29  Barb.  (N.  Y.)  650,  IS 

185,  1  Cum.  Cas.  81.  How.  Pr.  125;   Draper  v.  Trustees 

2.^1  American    &    Foreign    Chris-  of  Harvard   College,   57   How.   Pr. 

tian  Union  v.  Yount.  101  U.  S.  352.  (N.  Y.)  269;  and  other  cases  cited 

Compare  ante.  §  232  et  seq.  in  the  note  preceding:. 
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strictions,  does  not  affect  the  power  of  a  corporation  of  that  state 
to  take  by  devise  in  another  state,  the  laws  of  which  allow  for- 
eign corporations  to  take  by  devise.^** 

Where  a  will  directs  the  sale  of  land  and  payment  of  the 
proceeds  to  a  foreign  corporation,  it  is  a  bequest  of  personalty, 
and  is  not  inoperative  because  a  devise  of  the  land  to  the  cor- 
poration would  be  void.^*^  But  when  real  property  is  devised 
to  a  corporation  which  has  no  authority  to  take  by  devise,  a  court 
of  equity  has  no  power  to  convert  the  property  into  money  and 
direct  the  payment  thereof  to  the  corporation.^*® 

Bequests  to  foreign  corporations. — A  bequest  of  personal  prop- 
erty or  money  to  a  foreign  corporation  is  good.^*'' 

1  857.     Power  of  foreign  corporation  to  act  as  trustee,  executor, 
administrator,  etc. 

A  trust  company  or  other  corporation  may,  within  the  pow- 
ers conferred  upon  it  by  its  charter,  hold  property  and  act  as 
trustee,  executor,  administrator,  etc.,  in  other  states  than  that 
by  which  it  was  created,  provided  its  doing  so  is  not  contrary 
to  the  laws  or  public  policy  of  such  other  states,^*®  but  not  other- 
wise.^*^    If  it  is  contrary  to  an  express  statutory  prohibition, 

234  White  V.  Howard,  38  Conn,  nor,  13  Mich.  43;  Draper  v.  Har- 
342,  1  Keener's  Cas.  556,  1  Smith's  vard  College,  57  How.  Pr.  (N.  Y.) 
Cas.  185,  1  Cum.  Cas.  81;  Crum  v.  269;  Sherwood  v.  American  Bible 
Bliss,  47  Conn.  592;  American  Society,  4  Abb.  App.  Dec.  (N.  Y.) 
Bible  Society  v.  Marshall,  15  Ohio  227;  Chamberlain  v.  Chamberlain, 
St.  537;  Thompson  v.  Swoope,  24  43  N.  Y.  424;  Thompson  v.  Swoope, 
Pa.  St.  474.  24  Pa.  St.  474;  Roy's  Bx'rs  v.  Row- 
Contra,  Starkweather  v.  Ameri-  zie,  25  Grat.  (Va.)  599. 
can  Bible  Society,  72  111.  50,  22  Am.  ass  Fidelity  Insurance,  Trust  & 
Rep.  133;  Kerr  v.  Dougherty,  79  Safe  Deposit  Co.  v.  Niven  (Derin- 
N.  Y.  327;  House  of  Mercy  of  New  ger's  Adm'r  v.  Deringer's  Adm'r), 
York  V.  Davidson,  90  Tex.  529.  5  Houst.  (Del.)  416,  1  Am.  St.  Rep. 
And  see  ante,  §  140(b),  p.  406.  150;  Farmers'  Loan  &  Trust  Co. 
28S  Church  Extension  of  M.  E.  v.  Chicago  &  Atlantic  Ry.  Co.,  27 
Church  V.  Smith,  56  Md.  362.  Fed.  14-6;  Glaser  v.  Priest,  29  Mo. 
2S6  Starkweather  v.  American  App.  1.  See,  also,  ante,  §§  149-151. 
Bible  Society,  72  111.  50,  22  Am.  aso  United  States  Trust  Co.  v. 
Rep.  133.  Lee,  73  HI.  142,  24  Am.  Rep.  236. 

237  Church    Extension    of    M.  E.  In  a  late  Connecticut  ease,  just 

Church  V.  Smith,  56  Md.  362 ;  Bur-  decided,  and  not  yet  reported,  it  is 

bank  v.  Whitney,  24  Pick.  (Mass.)  said  to  have   been  held  that  for- 

146,  35  Am.  Dec.  312;  In  re  Tick-  eign  trust  companies  cannot  act  as 
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or  to  the  public  policy  of  the  state  as  shown  by  the  general  course 
of  its  legislation  and  the  decisions  of  its  courts,  for  a  foreign 
corporation  to  acquire  and  hold  real  property,  it  cannot  acquire 
and  hold  real  property  as  trustee.^*" 

III.  Right  of  Foreign  Cobpobations  to  Sue,  and  Liability  to  be  Sued. 

§  858.  In  general. — ^A  corporation  may,  by  comity,  sue  in  tlie 
courts  of  another  state  or  country  than  that  by  which  it  was  cre- 
ated, except  in  so  far  as  the  right  to  do  so  may  be  denied  by  stat- 
ute, provided  the  nature  of  the  corporation,  or  of  the  right  sought 
to  be  enforced,  is  not  such  as  to  render  the  suit  contrary  to  the 
public  policy  of  the  state  or  country. 

A  corporation  may  be  sued  in  another  state  or  country,  and  a 
personal  judgment  recovered  against  it,  if  it  expressly  or  impliedly 
submits  to  the  jurisdiction  of  the  courts,  but  not  otherwise.  If 
it  is  not  doing  business  in  another  state,  jurisdiction  cannot  be  ac- 
quired over  it  by  service  of  process  on  an  officer  who  may  happen 
to  be  within  the  state.  But  if  a  corporation  does  business  in  an- 
other state,  when  there  is  a  statute  of  such  state  requiring  for- 
eign corporations,  as  a  condition  of  the  right  to  do  business  there- 
in, to  submit  to  the  jurisdiction  of  its  courts  in  actions  against 
them,  and  providing  for  service  of  process  upon  their  agents  with- 
in the  state,  it  impliedly  assents  to  the  statute,  and  a  service  of 
process  in  accordance  with  the  statute  is  binding  upon  it. 

§  859.    Power  and  right  of  foreign  corporations  to  maintain  suits. 

It  has  sometimes  been  contended  that  it  is  contrary  to  the 
public  policy  of  a  state,  and  in  violation  of  its  sovereignty,  to 
recognize  a  foreign  corporation  by  permitting  it  to  maintain 
suits, ^*^  but  the  contrary  rule  is  well  settled.  A  corporation 
created  by  the  laws  of  one  state  or  country  has  the  power  to  sue 
at  law  or  in  equity  in  the  courts  of  another  state  or  country,  and 
the  same  right  to  do  so,  under  the  rule  of  comity,  as  a  domestic 
corporation,  or  as  a  nonresident  natural  person,  unless  it  is  pre- 

executor  or  administrator  in  that       2*0  United    States    Trust   Co.    v. 
state.    See  the  report  of  that  state   Lee,  73  III.  142,  24  Am.  Rep.  236. 
for  March  or  April,  1902.  241  Williamson  v.  Smoot,  7  Mart. 

(La.)  31,  1  Cum.  Cas.  32. 
Vol.  3-P.  Cor.  65. 
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vented  from  doing  so  by  some  express  statutory  provision,  or 
unless  it  seeks  to  assert  and  enforce  a  claim  which  is  contrary 

to  the  established  public  policy  of  the  state.^*'* 

2*2  England:    Henriques  v.  Dutch  Michigan:     Emerson   v.   McCor- 

West  India  Co.,  2  Ld.  Raym.  1532,  mick  Harvesting  Machine  Co.,  51 

United  States:     Banlc  of  Augus-  Mich.  5. 

ta  V.  Earle,  13  Pet.  519;  Tombigbee  Mississippi:     Williams  v.   Cres- 

R.   Co.   V.   Kneeland,   4   How.   16;  well,  51  Miss.  817. 

Clarke  v.  New  Jersey  Steam  Nav-  Missouri:    Bank  of  EdwardsVille 

igation  Co.,  1  Story,  531,  Fed.  Cas.  v.  Simpson,  1  Mo.  184.      ^ 

No.  2,859;   Commercial  Ins.  Co.  v.  New     Hampshire:      Libbey     v. 

The  "C.  D.,  Jr.,"  1  Woods,  72,  Fed.  Hodgdon,  9  N.  H.  394;  Lumbard  v. 

Cas.  No.  7,051;  Orange  Nat.  Bank  Aldrich,  8  N.  H.  31,  28  Am.  Dec. 

V.  Traver,  7  Sawy.  210,  7  Fed.  146.  381. 

Alabama:     Eslava  v.  Ames  Plow  New   Jersey:     Mechanics'    Bank 

Co.,  47  Ala.  384;  Lucas  v.  Bank  of  of    New    York  v.    Godwin,    14    N. 

Georgia,  2  Stew.  147;  Importing  &  J.  Law,  439;   Manhattan  &  Subur- 

Exporting  Co.  of  Georgia  v.  Locke,  ban  Savings  &  Loan  Ass'n  v.  Mas- 

50  Ala.  332;  Western  Union  Tele-  sarelli  (N.  J.  Bq.)  42  Atl.  284. 

graph  Co.  v.  Pleasants,  46  Ala.  641.  New  York:     Silver  Lake  Bank  v. 

Arkansas:     St.  Louis,  Arkansas  North,  4  Johns.  Ch.  370;  New  Jer- 

6  T.  Ry.  Co.  V.  Fire  Association  of  sey  Protection   &   Lumbard  Bank 
Philadelphia,  55  Ark.  163.  v.  Thorp,  6  Cow.  46;  Bank  of  Mich- 
Colorado:     Utley  V.  Clark-Gard-  igan   v.    Williams,    5   Wend.    480: 

ner  Lode  Mining  Co.,  4  Colo.  369.  Williams  v.  Bank  of  Michigan,  7 

Illinois:     Bank  of  Washtenaw  v.  Wend.  539;  Mutual  Benefit  Life  Ins. 

Montgomery,  3  III.  422;  Mandel  v.  Co.   v.  Davis,   12  N.  Y.   569;    Dia- 

Swan  Land  &  Cattle  Co.,  154  111.  mond  Match  Co.  v.  Roeber,    106  N. 

177,  45  Am.  St.  Rep.  124;  Bishop  v.  Y.   473;   60  Am.  Rep.   464;    Direct 

American    Preservers    Co.,    51   111.  United  States  Cable  Co.  v.  Domin- 

App.     417;     Jewelers'     Mercantile  Ion  Telegraph  Co.,  84  N.  Y.  153; 

Agency  v.   Douglass,    35   111.  App  Bank  of  Commerce  v.  Rutland  & 

(>27.  Washington  R.  Co.,  10  How.  Pr.  1. 

Indiana:     Guaga  Iron  Co.  v.  Daw-  North    Dakota:     National    Cash 

son,  4  Blackf.  202 ;  Smith  v.  Little,  Register  Co.  v.  Wilson,  9  N.  D.  112. 

67  Ind.  549.  Ohio:  Lewis  v.  Bank  of  Ken- 
Kentucky:     Pendleton    v.    Bank  tucky,  12  Ohio,  132;  Newburg  Pe- 

of   Kentucky,    1    T.   B.   Mon.   171 ;  troleum  Co.  v.  Weare,  27  Ohio  St. 

Bank  of  Galliopolis  v.  Trimble,  6  343. 

B.  Mon.  604.  Pennsylvania :x  Stewart  v.  Unit- 
Louisiana:    Williamson  V.  Smoot,  ed  States  Ins.  Co.,  9  Watts,  126: 

7  Mart.  31,  12  Am.  Dec.  494,  1  Cum.  Bushel  Vv  Commonwealth  Ins.  Co., 
Cas.  32;  Frazier  v.  Willcox,  4  Rob.  15  Serg.  &  R.  173;  Leasure  v.  Union 
517.  Mutual   Life   Ins.   Co.,   9]    Pa.    St. 

Maine:    Savage  Mfg.  Co.  v.  Arm-  491. 

strong,  17  Me.  34,  35  Am.  Dec.  227.  Rhode  Island:    Garratt  Ford  Co. 

Maryland:     McKim   v.   Odom,   3  v.  Vermont  Mfg.  Co.,  20  R.  I.  187, 

Bland,   407;    Wellersburg  &   West  78  Am.  St.  Rep.  852. 

Newton  Plank-Road  Co.  v.  Young,  South  Carolina:     Bank  of  Cape 

12  Md.  476;  Lycoming  Fire  Ins.  Co.  Pear  v.  Steinmetz,  1  Hill,  44;  Cone 

V.  Langley,  62  Md.  196.  Export  &  Commission  Co.  v.  Poole, 

Massachusetts:    Portsmouth Liv-  41  S.  C.  70. 

ery  Co.  v.  Watson,   10  Mass.  91:  South  Dakota:     Pech  Mf g.  Co.  v. 

British-American  Land  Co.  v.  Ames,  Groves,  6  S.  D.  504. 

6  Mete.  391.  Tennessee:    Union  Bank  of  Ten- 
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Thus,  a  foreign  corporation  may  maintain  actions  at  law  upon 
contracts  made  by  it  within  or  without  the  state,  unless  the  con- 
tract, if  made  within  the  state,  was  made  in  violation  of  an  ex- 
press statutory  prohibition  rendering  it  illegal  and  void,  or  un- 
less it  is  of  such  a  character  that  its  enforcement  would  be  con- 
trary to  the  public  policy  of  the  state.^*^  A  foreign  corpora- 
tion may  maintain  actions  to  recover  calls  on  subscriptions  to 
its  capital  stock.^**  Subject  to  the  same  qualifications,  a  for- 
eign corporation  may  sue  to  foreclose  a  mortgage  on  property 
in  the  state. ^^'  And  it  may  maintain  ejectment  or  replevin  to 
recover  property  in  the  state  to  which  it  has  the  title  and  right 
to  possession,^*®  or  intervene  in  an  attachment  suit  to  assert  its 
title  to  property.^*^  A  foreign  corporation  may  maintain  an  ac- 
tion to  recover  damages  for  torts  committed  against  it,  as  for  libel, 
for  example,  or  for  conversion,  trespass,  nuisance,  and  other  torts 
committed  with  respect  to  property  which  it  owns  within  the 
state.^**  And  it  may  sue  in  equity  to  protect  its  rights  by  in- 
junction to  the  same  extent  as  a  nonresident  natural  person.^*® 

nessee  v.  United  States  Bank  of  Diamond  Match  Co.  v.  Roeber,  106 

Pennsylvania,  4  Humph.  369;   Tal-  N.  Y.  473,  60  Am.  Rep.  464;    and 

madge  v.  North  American  Coal  &  other  cases  in  note  242,  supra.     See, 

Transportation  Co.,  3  Head,  337.  also,  ante,  §  838  et  seq.,  and  many 

Texas:     Bank  of  Alabama  v.  Si-  cases  there  cited, 

monton,  2  Tex.  536;  Texas  Land  &  2«  Wellersburg  &  West  Newton 

Mortgage  Co.  v.  Worsham,  76  Tex.  piank  Road  Co.  v.  Young,  12  Md. 

556;  Middlebrook  v.  David  Bradley  476;  Mandel  v.  Swan  Land  &  Cat- 

Mfg.  Co.  (Tex.  Civ.  App.)  27  S.  W.  tie  Co.,  154  111.  177,  45  Am.  St.  Rep. 

169.  124. 

TfT°^*-T,  ^n^*M-  m 'i??'.  n?;  ^''  Silver  Lake  Bank  v.  North,  4 
cord  &  MR.  Co    25  Vt   433;  Day   ^^       ^  y.)- 370;  Leasure  v. 

V.  Essex  County  Bank,  If  Jt  97.       ^nion  Mutual  Life  Ins!  Co.,  91  Pa. 

Virginia:  Bank  of  Marietta  v.  ^  ^g  .  ^^^  ^^any  other  cases  cited 
Pmdall,  2  Rand.  465;  Rees  v.  Cono-   „   i._    g  occ 

cocheque  Bank,  5  Rand.  326, 16  Am.   ^°7' J  °^°-        _..,      „„  .    .    ^,_ 
Dec.  755;   Taylor's  Adm'r  v.  Bank    ^  ""  Smith  v.  Little,  67  Ind.  549; 

.of  Alexandria,  5  Leigh,  471;  Free-   ^""^".^^  ^l^^^?^'?^^?^?-,"- S-^^°°' 
man's  Bank  v.  Ruckman,  16  Grat.    ner  6  Misc.  Rep.  (N.Y.)  391;  Bishop 
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V.  American  Preservers'  Co.,  51  111. 


Wisconsin:     Connecticut  Mutual  -^PP-  ^^'^• 

Life  Ins.  Co.  v.  Cross,  18  Wis.  109;  "'  Williamson  v.  Smoot,  7  Mart. 

-Charter  Oak  Life  Ins.  Co.  v.  Saw-  (La.)  31,  12  Am.  Dec.  494,  1  Cum. 

yer,  44  Wis.  387.  Cas.  32. 

2*3  Bank  of  Augusta  v.  Earle,  13  248  Jeweler's  Mercantile  Agency 

Pet.  (U.  S.)  599;  Tombigbee  R.  Co.  v.  Douglass,  35  111.  App.  627. 

•V.  Kneeland,  4  How.   (U.  S.)   16;  249  Direct    United    States    Cable 
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Statutory  remedies — Attaclimeiit. — A  foreign  corporation  is 
not  only  entitled  to  sue  at  common  law  and  in  equity,  but  it  ia 
also  entitled  to  the  benefit  of  statutory  remedies,  unless  there 
is  something  in  the  statute  to  exclude  them.  Thus,  a  foreign 
corporation,  unless  excluded,  is  entitled  to  maintain  attachment 
suits  on  causes  of  action  arising  within  the  state,  to  the  same 
extent  as  domestic  corporations.*^" 

Suit  by  one  foreign  corporation  against  another. — One  foreign 
corporation  may  maintain  an  action  against  another  foreign  cor- 
poration, if  the  action  could  be  maintained  by  an  individual  or 
by  a  domestic  corporation.,*^^ 

§  860.    Effect  of  failure  to  comply  with  statutes  upon  the  right  to 
sue. 
As  we  have  seen  in  a  former  section,  the  right  of  a  corpora- 
tion to  do  business,  acquire  and  hold  property,  and  make  con- 
tracts in  another  state  or  country  than  that  by  which  it  was 
created  is  a  matter  of  comity,  and  may  be  denied  by  the  other 
state  or  country  so  long  as  it  does  not  overstep  constitutional 
limitations.*^*     If  a  state,  therefore,  by  statute,  prohibits  a  for- 
eign corporation  from  doing  business  and  making  contracts  with- 
in its  limits,  or  prescribes  conditions  precedent  to  the  right  to 
do  so,  and  the  statute  is  such  as  to  render  illegal  and  void  a  con- 
tract made  by  a  foreign  corporation  in  violation  of  the  prohibi- 
tion, or  without  having  complied  with  the  conditions,  it  cannot 
maintain  an  action  on  the  contract.*^^     As  we  have  seen,  how- 
ever, some  of  the  statutes  imposing  conditions  precedent  do  not 

Co.  V.  Dominion  Telegraph  Co.,  84  A  foreign  corporation  may  maln- 

Ivf  Y  153  tain  a  suit  to  enjoin  proceedmgs 

„  .  under    an    arbitration    agreement 

250  Bank  of  Commerce  v.  Rut-  ,^j^.^  another  foreign  corporation,, 
land  &  Washington  R.  Co.,  10  How.  ^^^  arbitrators,  who  are  also  madd 
Pr.  (N.  Y.)  1;  Union  Bank  of  Ten-  a^ies  defendant,  being  residents 
nessee  v.  United  States  Bank  of  ^^  j.jjg  ^^^^^  Direct  United  States 
Pennsylvania,  4  Humph.  (Tenn.)  Qa,ble  Co  v  Dominion  Telegraph 
369;  Pech  Mfg.  Co.  v.  Groves,  6  S.  f,^  34  n'y  153  reversing  22  Hun, 
D,  504.  ggg* 

251  Emerson  v.  McCormick  Har-       2^2  Ante,  §§  838,  844-847. 
vester  Co.,  51  Mich.  5.  26a  Ante,  §  847. 
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affect  the  validity  of  contracts  made  by  a  foreign  corporatiom 
before  compliance  -witli  their  terms,  but  merely  suspend  the 
remedy,^®*  and  some  do  not  even  suspend  the  remedy.^^^ 

A  statute  may  expressly  prohibit  foreign  corporations  from 
maintaining  suits  in  the  courts  of  the  state  until  it  has  filed  a 
copy  of  its  charter  or  performed  other  conditions  precedent.^*® 
Such  statutes,  however,  are  rare.  Generally,  the  statutes  are 
directed  against  "doing  business"  or  "doing  any  business  in  the 
state,  and  they  apply  only  when  a  foreign  corporation  does  some 
part  of  its  ordinary  business  in  the  state.^*^  The  mere  prose- 
cuting or  defending  of  suits  by  a  foreign  corporation  is  not  do- 
ing business,  within  the  meaning  of  such  a  statute,  and  a  for- 
eign corporation,  therefore,  may  sue  and  defend  without  hav- 
ing complied  with  the  conditions,  so  long  as  the  cause  of  action 
does  not  arise  out  of  any  violation  of  the  statute,^'®  as  explained 
in  a  former  section.^^* 

Thus,  a  statute  prohibiting  a  foreign  corporation  from  doing 
any  business  in  the  state,  or  enforcing  any  contract  made  there- 

25«Ante,  §  847(d).  Cook  v.  Rome  Brick  Co.,  98  Ala. 

255  Ante,  §  847(b),  (c),  (e).  409;    Sullivan  v.  Sullivan  Timber 

256  A    general    provision    of   the   Co.,  103  Ala.  371. 

Code,  that  no  corporation  now  in       Arkansas:     St.  Louis,  Arkansas 

existence  or  hereafter  formed  shall  &  T.  Ry.  Co.  v.  Fire  Association  of 

maintain  or  defend  any  action  in  Philadelphia,  55  Ark.   163;    White 

relation  to  its  property  until  it  has  River  Lumber  Co.  v.  Southwestern 

filed  a  copy  of  the  articles  of  its  Improvement  Ass'n,  55  Ark.  625. 
incorporation  with  the  clerk  of  the       Colorado:     Utley  v.  Clark-Gard- 

county  in  which  its  office  is  locat-  ner  Lode  Mining  Co.,  4  Colo.  369; 

ed,  etc.,  does  not  apply  to  foreign  Tabor  v.  Goss  &  Phillips  Mfg.  Co., 

corporations.    South  Yuba  Water  11  Colo.  419;  Gates  Iron  Works  v. 

&  Mining  Co.  v.  Rosa,  80  Cal.  333.  Cohen,  7  Colo.  App.  341;   Kephart 

257  See  ante,  §  846.  v.  People  (Colo.)  62  Pac.  946;  Kin- 

258  United      States :      American  del  v.  Beck  &  Pauli  Lithograph- 
Loan  &  Trust  Co.  V.  East  &  West  ing  Co.,  19  Colo.  310. 

R.  Co.,  37  Fed.  242;   Orange  Nat.  Dakota:    Fuller  &  Johnson  Mfg. 

Bank  v.  Traver,  7  Sawy.  210,  7  Fed.  Co.  v.  Foster,  4  Dak.  329;  American 

146.  Brutton-Hole  Overseaming  &  Sew- 

Alabama:    Boulware  v.  Davis,  90  ing  Machine  Co.  v.  Moore,  2  Dak. 

Ala.    207;    Christian   v.   American  280. 

Freehold   Land   &   Mortgage   Co.,  Illinois:     Mandel  v.  Swan  Land 

89  Ala.  198;  Ginn  v.  New  England  &  Cattle  Co.,  154  111.  177,  45  Am.  St. 

Mortgage  Security  Co.,  92  Ala.  135;  Rep.  124,  affirming  51  111.  App.  204: 

Boulden  v.  Estey  Organ  Co.,  92  Ala.  Morse   v.   Holland  Trust  Co.,  184 

182;  McCall  v.  American  Freehold  111.  255,  84  111.  App.  84  (a  foreign 

Land  Mortgage  Co.,  99  Ala.  427;  trust  company  suing  to  foreclose  a 
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in,  until  it  has  filed  a  copy  of  its  charter,  or  a  certificate  ap- 
pointing an  agent  with  authority  to  receive  service  of  process, 
or  performed  other  conditions,  does  not  prevent  a  foreign  cor- 
poration which  has  not  complied  with  the  statute  from  main- 
taining an  action  of  replevin  to  recover  its  property  in  the 
state  j^*"  or  from  maintaining  an  action  for  injury  to  its  prop- 
erty ;^®^  or  an  action  to  recover  illegal  taxes  paid  by  it  under 
protest  ;^®^  or  an  action  to  recover  from  its  agent  money  re- 
ceived by  him  in  the  course  of  his  employment  f^^  or  from  main- 
taining an  action  on  a  contract  made  before  the  enactment  of 
the  statute;^®*  or  on  a  contract  made  outside  of  the  state,  al- 


mortgage  to  it  as  trustee);  John 
Spry  Lumber  Co.  v.  Chappell,  184 
III.  539,  affirming  Royston  v.  John 
Spry  Lumber  Co.,  85  111.  App.  223. 

Indiana:  Smith  v.  Little,  67  Ind. 
b49. 

Iowa:  Ware  Cattle  Co.  v.  Ander- 
son, 107  Iowa,  231. 

Missouri:  Henderson  Woolen 
Mills  V.  Edwards,  84  Mo.  App.  448. 

Montana:  Powder  River  Cattle 
Co.  V.  Custer  County  Com'rs,  9 
Mont.  145. 

New  Hampshire:  Connecticut 
River  Mutual  Fire  Ins.  Co.  v.  Way,. 
62  N.  H.  622. 

New  Jersey:  Manhattan  &  Sub- 
urban Savings  &  Loan  Ass'n  v. 
Massarelli  (N.  J.  Bq.)  42  Atl.  284'; 
M.  B.  Faxon  Co.  v.  Lovett,  60  N.  J. 
Law,  128. 

New  Mexico:  Probst  v.  Board 
of  Domestic  Missions  of  General 
Assembly  of  Presbyterian  Church, 
3  N.  M.  237. 

New  Yprk:  Bard  v.  Poole,  12  N. 
Y.  495;  American  Typefounders' 
Co.  V.  Conner,  6  Misc.  Rep.  391; 
Joseph  Schlitz  Brewing  Co.  v.  Es- 
ter, 157  N.  Y.  714;  Aiken,  Lambert 
&  Co.  V.  Haskins,  27  Misc.  Rep. 
629,  48  App.  Div.  638. 

North  Dakota:  National  Cash 
Register  Co.  v.  Wilson,  9  N.  D.  11?. 

Pennsylvania:  In  re  Hovey's  Es- 
tate, 198  Pa.  St.  385. 

Rhode  Island:     Garratt-Ford  Co. 


v.  Vermont  Mfg.  Co.,  20  R.  I.  187, 
78  Am.  St.  Rep.  852. 

South  Dakota:  Pech  Mfg.  Co.  v. 
Groves,  6  S.  D.  504. 

Tennessee:  See  Turcott  v.  Ya- 
zoo &  Mississippi  Valley  R.  Co., 
101  Tenn.  102,  70  Am.  St.  Rep.  661. 

Texas:  Texas  Land  &  Mort- 
gage Co.  V.  Worsham,  76  Tex.  556; 
Reed  v.  Walker,  2  Tex.  Civ.  App. 
92;  American  Starch  Co.  v.  Bate- 
man  (Tex.  Civ.  App.)  22  S.  W.  771; 
Western  Paper  Bag  Co.  v.  Johnson 
(Tex.  Civ.  App.)  38  S.  W.  364. 

Utah:  George  R.  Barse  Live 
Stock  Co.  V.  Range  Valley  Cattle 
Co.,  16  Utah,  59. 

Wisconsin:  Charter  Oak  Life 
Ins.  Co.  V.  Sawyer,  44  Wis.  387. 

239  Ante,  §  .846,  and  the  cases 
there  cited. 

260  Smith  V.  Little,  67  Ind.  549; 
American  Typefounders'  Co.  v. 
Conner,  6  Misc.  Rep.  (N.  Y.)  391. 

201  St.  Louis,  Arkansas  &  T.  Ry. 
Co.  V.  Fire  Association  of  Phila- 
delphia, 60  Ark.  325. 

2C2  Powder  River  Cattle  Co.  v. 
Custer  County  Com'rs,  9  Mont.  145. 

203  United  States  Express  Co.  v. 
Lucas,  36  Ind.  361.  See  ante,  § 
847(1). 

204  Middlebrook  v.  David  Bradley 
Mfg.  Co.  (Tex.  Civ.  App.)  27  S. 
W.  169;  O'Reilly,  Skelly  &  Fogarty 
Co.  V.  Greene,  17  Misc.  Rep.  (N.  Y.) 
302.    And  see  ante,  §  847  (i). 
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though  with  residents  of  the  state.'^®''  A  suit  by  a  foreign  cor- 
poration to  foreclose  a  mortgage  cannot  be  defeated  by  showing, 
that  it  has  an  office  and  has  been  doing  business  in  the  state, 
without  complying  with  a  statute,  unless  it  is  further  shown 
that  the  taking  of  the  mortgage  was  a  part  of  or  connected  with 
its  illegal  business  ifi  the  state.^®" 

§  861.     Suits  against  foreign  corporations. 

If  a  corporation  has  real  or  personal  property  in  another  state 
or  country  than  that  by  which  it  was  created,  it  may  be  pro- 
ceeded against  in  such  other  state  by  attachment  of  the  prop- 
erty, as  in  the  case  of  any  other  nonresident,  for  the  proceed- 
ing is  in  rem,  and  it  is  not  necessary  that  the  court  shall  ac- 
quire jurisdiction  of  the  corporation.^®^  But  the  courts  of  a 
state  cannot  acquire  jurisdiction  of  an  action  at  law  or  suit  in 
equity  against  a  foreign  corporation,  so  as  to  render  a  personal 
judgment  against  it,  unless  the  corporation  comes  within  the 
jurisdiction  of  the  state,  so  that  process  may  be  served  upon  it, 
or  unless  it  voluntarily  appears  and  submits  to  the  jiirisdiction. 
If  a  foreign  corporation  is  not  doing  any  business  in  a  state, 
service  of  process  upon  an  officer  or  agent  who  happens  to  come 
into  the  state,  whether  on  his  own  business  or  casually  on  busi- 
ness for  the  corporation,  is  not  service  upon  the  corporation, 
and  can  give  no  jurisdiction  as  against  it,  for  the  officer  or 
agent  does  not  represent  the  corporation  in  such  a  case.  And 
by  the  overwhelming  weight  of  authority,  this  is  true  even  when 

265  White  River  Lumber  Co.  v.  itants  of  Blacltstone,  13  Gray 
Southwestern  Improvement  Ass'n,  (Mass.)  488;  Ocean  Ins.  Co.  v. 
55  Arlt.  625;  O'Reilly,  Slcelly  &  Portsmouth  Marine  Ry.  Co.,  3 
Fogarty  Co.  v.  Greene,  17  Misc.  Mete.  (Mass.)  420;  Martin  v. 
Rep.  (N.  Y.)  302;  M.  B'.  Faxon  Co.  Branch  Bank  of  Alabama,  14  La. 
v.  Lovett,  60  N.  J.  Law,  128.  And  415;  Wilson  v.  Danforth,  47  Ga. 
see  ante,  §  846.  676;  Bushel  v.  Commonwealth  Ins. 

Co.,  15  Serg.  &  R.  (Pa.)  173;  Union 

266  Bard  v.  Poole,  12  N.  Y.  495.  Bank  of  Tennessee  v.  United  States 
And  see  Ginn  v.  New  England  Bank  of  Pennsylvania,  4  Humph. 
Mortgage  Security  Co.,  92  Ala.  133.    (Tenn.)  369;  Bank  of  United  States 

V.  Merchants'  Bank  of  Baltimore,  1 

267  Blackstone  Mfg.  Co.  v.  Inhab-  Rob.  (Va.)  573.. 
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a  statute  authorizes  service  of  process  upon  the  officers  or  agents 
of  foreign  corporations.^®* 

A  corporation,  however,  may  expressly  authorize  an  officer  or 
agent  to  accept  or  receive  service  of  process  in  other  states;  or 
it  may  do  so  impliedly  by  doing  business  in  another  state  under 
the  authority  of  a  statute  providing  for  service  of  process  upon 
agents  of  foreign  corporations  doing  business  therein.  Such 
statutes  have  been  enacted  in  most  jurisdictions,  if  not  in  all. 
When  a  foreign  corporation  accepts  the  benefit  of  such  a  stat- 
ute by  allowing  its  agents  to  do  business  in  a  state,  it  impliedly 
agrees  to  its  terms,  and  will  be  bound  by  service  of  process  upon 
its  agent  in  accordance  with  the  statute.**^     "A  state,"  it  was 

288  United  States:     St.  Clair  v.  Michigan:   Newell  v.  Great  West- 
Cox,  106  U.  S.  350;   Fitzgerald  &  ern  Ry.  Co.,  19  Mich.  336. 
Mallory  Construction  Co.  v.  Fitz-  Minnesota:     State    v.     District 
gerald,  137  U.  S.  98;  Mexican  Cen-  Court  of  Ramsey  County,  26  Minn, 
tral  R.  Co.  v.  Pinkney,  149  TJ.  S.  233. 

194;  Goldey  v.  Morning  News  of  Missouri:  Latimer  v.  Union  Pa- 
New  Haven,  156  U.  S.  518 ;  Golden  ciflc  R.  Co.,  43  Mo.  105,  97  Am.  Dec. 
T.  Morning  News  of  New  Haven,  378. 

42    Fed.    112;    Barrow    Steamship  New    Jersey:     Camden    Rolling 
Co.  V.  Kane,  170  U.  S.  100;  Rust  v.  Mill  Co.  v.  Swede  Iron  Co.,  32  N.  J. 
United  Waterworks  Co.,  36  U.  S.  Law,  15;  Moulin  v.  Trenton  Mutual 
App.  167,  70  Fed.  129,  17  C.  C.  A.  Life  &  Fire  Ins.  Co.,  24  N.  J.  Law, 
16;    Relf snider  v.   American  Imp.  222,  25  N.  J.  Law,  57. 
Pub.    Co.,    45    Fed.    433;    Fidelity  New  York:     McQueen  v.  Middle- 
Trust  &   Safety  Vault  Co.  v.  Mo-  town  Mfg.  Co.,  16  Johns.  5. 
bile  Street  Ry.  Co.,  53  Fed.  850;  Oregon:    Aldrich  v.  Anchor  Coal 
St.  Louis  Wire-Mill  Co.  v.  Consol-  Co.,  24  Or.  32. 
idated  Barb- Wire  Co.,  32  Fed.  802;  Pennsylvania:     Nash  v.  Evangel- 
Clews  v.  Woodstock  Iron  Co.,  4-1  ical  Lutheran  Church,  1  Miles,  78: 
Fed.  31;   Bentlif  v.  London  &  Co-  Phillips  v.  Burlington  Library  Co., 
lonial  Finance  Corp.,  44  Fed.  667;  141  Pa.   St.  462,  23  Am.   St.  Rep. 
United  States  Graphite  Co.  v.  Pa-  304. 

cific  Graphite  Co.,  68  Fed.  442.  26»  United  States :    Lafayette  Ins. 

California:     Eureka    Mercantile  Co.  v.  French,  18  How,  404;  Balti- 

Co.  v.  California  Ins.  Co.,  130  Cal.,  more  &  Ohio  R.  Co.  v.  Harris,  12 

153.  Wall.  65;   St.  Clair  v.  Cox,  106  U. 

Connecticut:       Middlebrook     v.  S.   350;   Ex  parte  SchoUenberger, 

Springfield  Fire  Ins.  Co.,  14  Conn.  96  U.  S.  369;  Barrow  Steamship  Co. 

301.  V.  Kane,  170  U.  S.  100;  Van  Dres- 

District  of  Columbia:    Ambler  v.  ser  v.  Oregon  Railway  &  Naviga- 

Archer,  1  App.  Cas.  94;  Lathropv.  tion  Co.,  48  Fed.  202;  Lung  Chung 

Union  Pacific  Ry.  Co.,  7  D.  C.  111.  v.  Northern  Pacific  Ry.  Co.,  19  Fed. 

Illinois:     Midland  Pacific  Ry.  Co.  254. 
V.  McDermid,  91  111.  170.  Alabama:    Western  Union  Tele- 
Massachusetts:     Peckham  v.  In-  graph  Co.  v.  Pleasants,  46  Ala.  641. 
habitants  of  North  Parish  in  Hav-  Arkansas:     American    Casualty 
erhill,  16  Pick.  274.  Co.  v.  Lea,  56  Ark.  539. 
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said  in  the  supreme  court  of  the  United  States,  "may  impose 
as  a  condition  upon  which  a  foreign  corporation  shall  be  per- 
mitted to  do  business  within  her  limits,  that  it  shall  stipulate 
that  in  any  litigation  arising  out  of  its  transactions  in  the  state, 
it  will  accept  as  sufficient  the  service  of  process  on  its  agents  or 
persons  specially  designated;  and  the  condition  would  be  emi- 
nently fit  and  just.  And  such  condition  and  stipulation  may 
be  implied  as  well  as  expressed.  If  a  state  permits  a  foreign 
corporation  to  do  business  within  her  limits,  and  at  the  same 
time  provides  that  in  suits  against  it  for  business  there  done, 
process  shall  be  served  upon  its  agents,  the  provision  is  to  be 
deemed  a  condition  of  the  permission;  and  corporations  that 
subsequently  do  business  in  the  state  are  to  be  deemed  to  assent 
to  such  condition  as  fully  as  though  they  had  specially  author- 
ized their  agents  to  receive  service  of  the  process."^'''' 

In  New  York,  under  a  statute  providing  that  personal  serv- 
ice of  summons  on  a  foreign  corporation  may  be  made  by  de- 
livering a  copy  thereof  within  the  state  to  the  president,  secre- 
tary, or  treasurer  of  the  corporation,  it  has  been  held  that  serv- 

California:  Lawrence  v.  Ballou,  New  Jersey:  Moulin  v.  Trenton 
50  Cal.  258.  Mutual  Life  &  Fire  Ins.  Co.,  24  N. 

Colorado:  Colorado  Iron-Works  J.  Law,  222,  25  N.  J.  Law,  57; 
V.  Sierra  Grande  Mining  Co.,  15  Capen  v.  Pacific  Mutual  Ins.  Co., 
Colo.  499,  22  Am.  St.  Rep.  433.  25  N.  J.  Law,  67. 

District  of  Columbia:  Wey-  New  York:  Gibbs  v.  Queen  Ins. 
mouth  V.  Washington,  Georgetown  Co.,  63  N.  Y.  114,  20  Am.  Rep.  513. 
&  A.  R.  Co.,  1  MacArth.  19.  North  Carolina:    Shields  v. Union 

Georgia:  City  Fire  Ins.  Co.  v.  Central  Life  Ins.  Co.,  119  N.  C.  380. 
Carrugi,  41  Ga.  660.  Pennsylvania:    Kennedy  v.  Agri- 

Massachusetts:     Wilson  V.  Mar-   cultural  Ins.  Co.,  165  Pa.  St.  179;, 
tin- Wilson  Automatic   Fire   Alarm  Werron  v.  Metropolitan  Life  Ins. 
Co.,  149   Mass.   24;    Reyer  v.   Odd   Co.,  166  Pa.  St.  112. 
Fellows'  Fraternal  Accident  Ass'n,       Tennessee:    Chicago  &  Alton  R. 
157  Mass.  367,  34  Am.  St.  Rep.  288.   Co.  v.  Walker,  9  Lea,  475. 

Michigan:  Emerson  v.  McCor-  Vermont:  Day  v.  Essex  County 
mick  Harvesting  Machine  Co.,  51  Bank,  13  Vt.  97;  Osborne  v.  Shaw- 
Mich.  5.  mut  Ins.  Co.,  51  Vt.  278. 

Missouri:  McNichol  v.  United  Virginia:  Baltimore  &  Ohio  R. 
States  Mercantile  Reporting  Agen-  Co.  v.  Gallahue's  Adm'r,  12  Grat. 
cy,  74  Mo.  457.  655,  65  Am.  Dec.  254. 

Nebraska:  Klopp  v.  Creston  Wisconsin:  State  v.  United 
City  Guarantee  Waterworks  Co.,  34  States  Mutual  Accident  Ass'n,  67 
Neb.    808,    33    Am.    St.    Rep.    666;    Wis.  624. 

Council  Bluffs  Canning  Co.  v.  Oma-  i^o  Mr.  Justice  Field,  In  St.  Clair 
ha  Tinware  Mfg.  Co.,  49  Neb.  537.  v.  Cox,  106  U.  S.  350,  356. 
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ice  on  one  of  the  officers  named  is  sufficient,  although  he  may 
be  in  the  state  in  his  private  and  personal  capacity  only,  and 
may  not  be  engaged  in  the  business  of  the  corporation,  and  al- 
though the  corporation  may  neither  own  property  nor  do  busi- 
ness in  the  state.^^^  And  there  are  some  decisions  to  this  ef- 
fect in  other  jurisdictions.^'''^  This  view,  however,  is  contrary 
to  the  great  weight  of  authority.  In  other  states,  and  in  the 
federal  courts,  it  is  held  that  a  statute  cannot  thus  give  the  courts 
jurisdiction  over  foreign  corporations  who  have  not  consented, 
either  expressly  or  impliedly;  and  that  no  jurisdiction  is  ac- 
quired over  a  foreign  corporation  by  service  of  process  on  an 
officer  or  agent  who  is  in  the  state  in  his  private  capacity,-  and 
on  his  personal  business  only,  even  when  there  is  such  a  statute, 
unless  the  corporation  has  engaged  in  business  in  the  state,  or 
otherwise  expressly  or  impliedly  consented  to  be  bound  by  such 
service.^''* 

It  has  been  held  in  some  of  the  cases  that  service  of  process 
upon  an  officer  or  agent  of  a  foreign  corporation  does  not  give 
the  court  jurisdiction  to  render  a  personal  judgment  against  the 
corporation,  even  though  the  corporation  may  be  doing  business 
in  th^  state  or  country  in  which  the  action  is  brought,  and  al- 
though the  cause  of  action  may  have  arisen  out  of  such  business, 
unless  there  is  a  statute  providing  for  such  service,  so  that  the 
consent  of  the  corporation  may  be  implied.  This  view,  seems 
to  be  based  on  the  ground  that,  in  the  absence  of  such  a  statute, 
the  authority  of  the  officers  of  a  corporation  to  receive  service 
of  process  does  not  accompany  them  beyond  the  limits  of  the 

27iHiller  v.   Burlington  &  Mis-  Bentlif  v.  London  &  Colonial  Fi- 

souri  R.  Co.,  70  N.  Y.  223;  Pope  v.  nance  Corp.,  44  Fed.  667;  Clews  v. 

Terra  Haute  Car  &  Mfg.  Co.,  87  N.  Woodstock  Iron  Co.,  44  Fed.  31; 

Y.  137,  24  Hun,  238.  Doe  v.   Springfield  Boiler  &  Mfg. 

272  See  Gravely  v.  Southern  Ice  Co.,  44  C.  C.  A.  128,  104  Fed.  684; 
Machine  Co.,  47  La.  Ann.  389.  Newell  v.  Great  Western  Ry.  Co., 

273  St.  Clair  v.  Cox.  106  U.  S.  350;  19  Mich.  336;  State  v.  District  Court 
Good  Hope  Co.  v.  Railway  Barb  of  Ramsey  County,  26  Minn.  233; 
Fencing  Co.,  22  Fed.  635;  Golden  Moulin  v.  Trenton  Mutual  Life  & 
V.  Morning  News  of  New  Haven,  Fire  Ins.  Co.,  24  N.  J.  Law,  222,  25 
42  Fed.  112;  Goldey  v.  Morning  N.  J.  Law,  57 ;  and  other  cases  cited 
News  of  New  Haven,  156  U.  S.  518 ;  in  note  268,  supra. 
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state  or  country  by  whicli  the  corporation  was  created,  and  be- 
yond which  it  has  no  existence.^^*  The  contrary  rule,  however, 
is  settled  in  England,^^''  and  has  been  asserted  in  the  more  re- 
cent cases  in  this  coitntry,  on  the  ground  that  a  corporation,  by 
doing  business  in  another  state  or  country  than  that  by  which 
it  was  created,  impliedly  submits  to  the  jurisdiction  of  its  courts 
in  litigation  relating  to  such  business,  and  may  be  regarded,  for 
such  purpose,  as  constructively  present  in  the  officer  or  agent 
representing  it  in  such  business,  so  that  service  on  such  officer 
or  agent  is  a  good  service  on  it.^'^" 

S  862.    Extraterritorial  effect  of  judgements  against  a  foreign  cor- 
poration. 

A  judgment  recovered  against  a  foreign  corporation  in  an  ac- 
tion in  which  personal  jurisdiction  of  the  corporation  is  ob- 
tained, as  explained  in  a  former  section,  is  not  only  valid  in  the 
state  in  which  it  is  rendered,  but  must  also  be  recognized  as 
valid  in  every  other  state,  and  in  the  federal  courts,  for  it  is 
within  the  provision  of  the  federal  constitution  and  act  of  con- 
gress requiring  full  faith  and  credit  to  be  given  in  each  state  to 
the  properly  authenticated  records  and  judicial  proceedings  of 
other  states.^'^^ 

274  McQueen  v.  Middletown  Mfg.  276  Barrow     Steamship     Co.     v. 

Co.,  16  Johns.  (N.Y.)  5;  Whitehead  Kane,   170   U.    S.   100;    Merchants 

V.  BufEalo  &  Lake  Huron  Ry.  Co.,  Mfg.  Co.  v.  Grand  Trunk  Ry.  Co., 

18  How.  Pr.   (N.  Y.)   230;   Middle-  13   Fed.   360;    Hayden    v.   Andros- 

hrooks  V.  Springfield  Fire  Ins.  Co.,  coggin  Mills,  1  Fed.  96;  Lihbey  v. 

14  Conn.   301;    Peckham  v.  Inh'ab-  Hodgdon,  9  N.  H.  394;  National  Con- 

itants  of  North  Parish  in  Haver-  densed  Milk  Co.  v.  Brandenburgh. 

hill,    16    Pick.     (Mass.)    274;    An-  40  N.  J.  Law,  111;    Chosen  Free- 

drews  v.  Michigan  Central  R.  Co.,  holders  of  Mercer  County  v.  Penn- 

99    Mass.    534,    97    Am.    Dec.    51;  sylvania  R.  Co.,  42  N.  J.  Law,  492. 

Desper  v.   Continental  Water  Me-  See,  also.  Bushel  v.  Commonwealth 

ter  Co.,  137  Mass.  252;  Lathrop  v.  Ins.  Co.,  15  Serg.  &  R.  (Pa.)  173;. 

Union  Pacific  Ry.  Co.,  1  MacArth.  North  Missouri  R.  Co.  v.  Afcers,  4 

(D.  C.)   234.  Kan.  453,  96  Am.  Dec.  183. 

277  Lafayette  Ins.  Co.  v.  French 

275Newby  v.  Von  Oppen,  7  Q.  B.  18  How.   (U.  S.)   404;    St.  Clair  v. 

Div.  293;  Haggin  v.  Comptoir  D'Bs-  Cox,  106  U.  S.  350;  Moulin  v.  Tren- 

compte  de  Paris,  23  Q.  B.  Div.  519,  ton  Mutual  Life  &  Fire  Ins.  Co. 

58  Law  J.  Q.   B.   508;   Lhoneux  v.  25  N.  J.  Law,  57;  Reyer  v.  Odd  Fel 

Hong  Kong  &   Shanghai  Banking  lows'  Fraternal  Accident  Ass'n,  157 

Corp.,  33  Ch.  Div.  446.  Mass.  367,  34  Am.  St.  Rep.  288. 
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This,  however,  does  not  prevent  a  foreiign  corporation  from 
attacking  a  judgment  against  it  by  showing  that  it  is  void  for 
want  of  jurisdiction;  and  a  judgment  is  void  for  want  of  juris- 
diction if  there  was  no  appearance  or  submission  to  the  juris- 
diction by  the  corporation,  and  the  service  of  process  was  insuf- 
ficient to  bind  it.     This  question  was  considered  in  the  supreme 
court  of  the  United  States,  and  it  was  there  held  that,  "when 
service  is  made  within  the  state  upon  an  agent  of  a  foreign  cor- 
poration, it  is  essential,  in  order  to  support  the  jurisdiction  of 
the  court  to  render  a  personal  judgment,  that  it  should  appear 
somewhere  in  the  record — either  in  the  application  for  the  writ, 
or  accompanying  its  service,  or  in  the  pleadings  or  the  finding 
of  the  court — ^that  the  corporation  was  engaged  in  business  in 
tEe  state.     The  transaction  of  business  by  the  corporation  in  the 
state,  general  or  special,  appearing,  a  certificate  of  service  by 
the  proper  officer  on  a  person  who  is  its  agent  there  would,  in 
our  opinion,  be  sufficient  prima  facie  evidence  that  the  agent 
represented  the  company  in  the  business.     It  would  the^^  be 
open,  when  the  record  is  offered  as  evidence  in  another  state,  to 
show  that  the  agent  stood  in  no  representative  character  to  the 
company,  that  his  duties  were  limited  to  those  of  a  subordinate 
employe,  or  to  a  particular  transaction,  or  that  his  agency  had 
ceased  when  the  matter  in  suit  arose."     And  it  was  held  in  this 
case  that,  as  there  was  nothing  in  the  copy  of  the  record  of  a 
judgment  against  a  foreign  corporation  to  show  that  the  corpo- 
ration was  engaged  in  business  in  the  state  in  which  the  judg- 
ment was  rendered  at  the  time  of  the  service  of  process  on  a 
person  therein  as  its  agent,  and  the  return  of  the  officer  gave  no 
information  on  the  subject,  it  did  not  appear,  even  prima  facie, 
that  the  court  had  jurisdiction  to  render  a  personal  judgment 
against  the  corporation,  and  that  the  record,  therefore,  was  not 
admissible  against  it  in  another  state.^^* 

278  St.   Clair  v.   Cox,   106   U.   S.  U.  S.  100;  Good  Hope  Co.  v.  Rail- 

350.     See,    also,    Mexican    Central  way  Barb  Fencing  Co.,  22  Fed.  635; 

R.  Co.  V.  Pinkney,  149  U.  S.  194;  Latimer  v.  Union  Pacific  R.  Co.,  43 

Barrow  Steamship  Co.  v.  Kane,  170  Mo.  105,  97  Am.  Dec.  378;  Moulin 
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IV.  JtTBISDICnON    OP   THE    COURTS   OVKK    THE    ATFAIRS   OF    FOKKIQN    OOEPO- 

RATIONS;    VlSITOBIAL   POWER. 

§  863.  In  general. — The  courts  of  a  state  have  no  visitorial 
power  over  foreign  corporations,  and  cannot  regulate  or  interfere 
with  their  internal  affairs  and  management.  But  they  have  ju- 
risdiction to  enforce  individual  rights  of  stockholders  or  members 
of  a  foreign  corporation,  where  the  enforcement  thereof  does  not 
involve  any  regulation  of  or  interference  with  its  internal  affairs. 

§  864.     The  courts  have  no  visitorial  power  over  a  foreign  corpo- 
ration. 

It  is  a  thoroughly  well-settled  principle  that  the  courts  of  a 
state  or  country  have  no  visitorial  power  over  foreign  corpora- 
tions. Such  power  belongs  exclusively  to  the  state  or  country 
by  which  the  corporation  was  created.  The  courts  of  a  state  or 
country,  therefore,  have  no  jurisdiction  to  interfere,  by  injunc- 
tion or  otherwise,  in  the  internal  affairs  and  management  of  a 
foreign  corporation,  even  at  the  suit  of  a  resident  stockholder, 
and  even  though  the  corporation  may  be  doing  business  in  the 
state  or  country,  and  may  have  expressly  or  impliedly  agreed 
to  submit  to  the  jurisdiction  of  the  court  in  suits  against  it.^'^'^ 

V.  Trenton  Mutual  Life  &  Fire  Ins.  W.  R.  Co.,  135  Mass.  34,  46  Am. 
Co.,  24  N.  J.  Law,  222,  25  N.  J.  Rep.  439;  Pierce  v.  Equitable  Life 
Law,  57.  Assurance  Society,  145  Mass.  56,  1 

279  United  States:  Republican  Am.  St.  Rep.  433;  Kimball  v.  St. 
Mountain  Silver  Mines  v.  Brown,  Louis  &  San  Francisco  Ry.  Co.,  157 
7  C.  C.  A.  412,  58  Fed.  644;  Leary.  Mass.  7,  34  Am.  St.  Rep.  250.  Com- 
V.  Columbia  River  &  Puget  Sound  pare  Wineburgh  v.  United  States 
Nav.  Co.,  82  Fed.  777;  Sidway  v.  Steam  &  Street  Railway  Advertis- 
Missouri  Land  &  Live-Stock  Co,  ing  Co.,  173  Mass.  60,  73  Am.  St. 
101  Fed.  481.  Rep.   261. 

District  of  Columbia:  Clark  v.  Minnesota:  Guilford  v.  Western 
Mutual  Reserve  Fund  Life  Ass'n,  Union  Telegraph  Co.,  59  Minn.  332, 
14  App.  Cas.  154.  339,  50  Am.  St.  Rep.  407,  410. 

Maryland:  Wilkins  v.  Thome,  New  Jersey:  Gregory  v.  New 
60  Md.  253;  North  State  Copper  York,  Lake  Erie  &  W.  R.  Co.,  40 
&  Gold  Mining  Co.  v.  Field,  64  Md.   N.  J.  Eg.  38. 

151;  Condon  v.  Mutual  Reserve  New  York:  Howell  v.  Chicago  & 
Fund  Life  Ass'n,  89  Md.  99,  73  Am.  Northwestern  Ry.  Co.,  51  Barb. 
St.  Rep.  169.  378;   Lewisohn  v.  Anaconda  Cop- 

Massachusetts:  Smith  V.  Mu-  per  Mining  Co.,  26  Misc.  Rep.  613; 
tual  Life  Ins.  Co.,  14  Allen,  336;  Berford  v.  New  York  Iron  Mine, 
Kansas  &  Eastern  Railroad  Con-  24  Jones  &  S.  236;  Redmond  v. 
struction  Co.  v.  Topeka,  S^ina  &,  Enfield  Mfg.  Co.,  13  Abb.  Pr.  (N. 


2;  54  PRIVATE   CORPORATIONS.  g  §64 

"Our  courts,"  it  was  said  in  substance  in  a  late  Maryland  case, 
"possess  no  visitorial  power  over  a  foreign  corporation,  and  can 
enforce  no  forfeiture  of  charter  for  violation  of  law,  or  removal 
of  officers  for  misconduct ;  nor  can  they  exercise  authority  over 
the  corporate  functions,  the  by-laws,  nor  the  relations  between 
the  corporation  and  its  members,  arising  out  of,  and  depending 
upon,  the  law  of  its  creation.  These  powers  belong  only  to  the 
state  which  created  the  corporation."^*"  K"o  jurisdiction  to  reg- 
ulate or  interfere  with  the  internal  affairs  or  management  of  a 
foreign  corporation  doing  business  in  a  state  is  conferred  by  a 
statute  providing  that  lawful  process,  served  upon  an  agent  of 
a  foreign  corporation  authorized  to  receive  such  service,  shall 
be  of  the  same  force  and  validity  as  if  served  on  the  corporation 
within  the  state ;  or  by  a  statute  making  a  foreign  corporation 
liable  to  a  suit  "on  any  dealings  or  transactions"  had  within  the 
state.281 

In  accordance  with  this  principle,  it  has  been  held  that  a  court 
of  equity  will  not,  at  the  suit  of  a  minority  stockholder  or  other- 
wise, interfere  to  enjoin  the  alleged  illegal  declaration  and  pay- 
ment of  a  stock  or  other  dividend  by  a- foreign  corporation;^*^ 
or  to  compel  a  foreign  corporation  to  declare  and  pay  a  divi- 
dend f^^  or  to  enjoin  a  foreign  corporation  from  issuing  stock 
in  alleged  violation  of  its  charter  or  the  laws  of  the  state  of  its 

5  )  332-  "Way  v.  Keyport  &  Middle-  Virginia:  Taylor  v.  Mutual  Re- 
town  Point  Steamboat  Co.,  16  Abb.  serve  Fund  Life  Ass'n,  97  Va.  60. 
Pr  320  Compare  Fisk  v.  Chicago,  aso  North  State  Copper  &  uold 
Rock  Island  &  Pac.  R.  Co.,  53  Barb.  Minlrig  Co.  v.  Field,  64  Md.  151, 
513;   Ives  v.  Smith,  3  N.  Y.  Supp.  153. 

g45  281  Condon    v.    Mutual    Reserve 

North  Carolina:     Moore  v.  Silver.  Fund  Life  Ass'n,  89  Md.  99,  73  Am. 

Valley  Mining  Co.,  104  N.  C.  534;,  St.  Rep.  169.    And  see  Taylor  v. 

Howard  v.   Mutual  Reserve  Fund  Mutual  Reserve  Fund  Life  Assn, 

Life  Ass'n,  125  N.  C.  49.  97  Va.  60;  Howard  v.  Mutual  Re- 
Pennsylvania:     Bank  of  Virginia  serve  Fund  Life  Assn,  125  N.  u 

V.   Adams,   1   Pars.   Eq.   Cas.   534;  49;    Sidway   v.    Missouri   Land   & 

Madden  v.  Penn  Electric  Light  Co.,  Live-Stock  Co.,  101  Fed.  481. 

181  Pa.  St.  617;  Morris  v.  Stevens,  282  Howell  v.  Chicago  &  Nortb- 

6  Phila.  488;  Harley  v.  Welsh,  16  western  Ry.  Co.,  51  Barb.  (N.  Y.) 
Montg.  Co.  Law  Rep.  13.  378. 

Rhode  Island:    Stafford  v.  Ameri-       assBerford    v.    New    York    Irou 
can  Mills  Co.,  13  R.  I.  310.  Mine,  24  Jones  &  S.  (N.  Y.)  236. 
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creation,  or  to  cancel  stock  so  issued  by  it  f^*  or  to  set  aside,  at 
the  suit  of  a  resident  stockholder  of  a  foreign  corporation,  un- 
wise, dishonest,  and  useless  contracts,  which  depreciate  and  de- 
stroy the  value  of  the  stock,  although  the  visible,  tangible  prop- 
erty of  the  corporation,  consisting  of  conduits  in  streets  for  elec- 
tric lighting,  is  within  the  state.'^*^ 

It  has  also  been  held  that  a  court  has  no  jurisdiction  to  com- 
pel a  foreign  corporation^  by  writ  of  mandamus  or  otherwise,  to 
annul  a  forfeiture  of  shares  for  nonpayment  of  an  assessment, 
and  to  reinstate  the  petitioner  as  a  stockholder,  on  the  ground 
that  the  assessment  and  forfeiture  were  illegal  f^^  or  to  compel 
a  foreign  mutual  insurance  company  to  restore  a  former  mem- 
ber to  his  rights  under  a  policy  issued  to  him  in  the  state  of  the 
corporation's  domicile.^^^ 

And  it  has  recently  been  held  in  several  jurisdictions  that 
the  levying  of  assessments  upon  its  members  by  a  mutual  in- 
surance company  is  a  matter  relating  to  the  internal  affairs  of 
the  corporation,  and  therefore  a  court  of  equity  of  another  state 
than  that  by  which  the  corporation  was  created  has  no  jurisdic- 
tion to  interfere  therewith  by  injunction  in  a  suit  by  a  mem- 
ber, on  the  ground  that  assessments  are  excessive  and  illegal, 
and  made  for  the  fraudulent  purpose  of  forcing  the  complain- 
ant's policy  to  lapse.^^* 

A  court  of  equity  clearly  has  no  jurisdiction  whatever  to  dis- 
ss* O'Brien  v.  Chicago,  Rock  Is-   may  sue  to  compel  a  foreign  Cop- 
land &  Pac.  R.  Co.,  53  Barb.    (N.   poration  to  issue  to  him  a  new  cer- 
Y.)  568.  tificate   of   stock   in   the   place   of 

The  courts  of  a  state  are  bdund  one  which  has  been  destroyed  or 
by  a  decision  of  the  court  of  an-  lost.  Guilford  v.  Western  Union 
other  state,  in  which  a  corporation  Telegraph  Co.,  59  Minn.  332,  50 
was  organized,  that  an  issue  of  Am.  St.  Rep.  407. 
new  stock  by  the  directors  was  28?  Smith  v.  Mutual  Life  Ins.  Co., 
valid.  O'Brien  v.  Chicago,  Rock  14  Allen  (Mass.)  336. 
Island  &  Pac.  R.  Co.,  53  Barb.  (N.  288  Condon  v.  Mutual  Reserve 
Y.)  568.  Fund  Life  Ass'n,  89  Md.  99,  73  Am. 

285  Madden  v.  Penn  Electric  Light    St.  Rep.  169;  Taylor  v.  Mutual  Re- 
Co.,  181  Pa.  St.  617.  serve  Fund  Life  Ass'n,  97  Va.  60; 

286  North   State   Copper   &   Gold    Howard  v.   Mutual   Reserve  Fund 
Mining  Co.  v.  Field,  64  Md.  151.         Life  Ass'n,  125  N.  C.  49;  Clark  v. 

It  has  been  held,  however,  that   Mutual  Reserve  Fund  Life  Ass'n, 
a  stockholder  residing  in  the  state   14  App.  Cas.   (D.  C.)   154. 
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solve  a  foreign  corporation.^^'  ISTor  has  it  any  jurisdiction  to 
appoint  a  receiver  of  a  foreign  corporation,  not  merely  of  its 
assets  within  the  state,  but,  generally,  at  the  suit  either  of  cred- 
itors or  of  stockholders  f^"  or  to  compel  a  distribution  of  assets 
at  the  suit  of  a  stockholder,^®^ 

5  865.    Rights  and  liabilities  not  relating  to  internal  affairs  or 
management  of  the  corparation. 

The  principle  that  the  courts  of  a  state  have  no  visitorial 
power  over  a  foreign  corporation,  and  cannot  regulate  or  inter- 
fere with  its  internal  affairs  and  management,  does  not  prevent 
a  court  from  enforcing  individual  rights  of  stockholders  or  mem- 
bers of  a  foreign  corporation,  or  from  enforcing  the  rights  of 
creditors  with  respect  to  property  of  the  corporation  within  the 
state.  It  was  said  by  the  Maryland  court  in  a  suit  by  a  stock- 
holder against  a  foreign  corporation;  "Where  the  act  com- 
plained of  affects  the  complainant  solely  in  his  capacity  as  a 
member  of  the  corporation,  whether  it  be  as  stockholder,  direct- 
or, president,  or  other  officer,  and  is  the  act  of  the  corporation, 
whether  acting  in  stockholders'  meeting,  or  through  its  agents, 
the  board  of  directors,  that  then  such  action  is  the  management 
of  the  internal  affairs  of  the  corporation,  and  in  case  of  a  for- 
eign corporation,  our  courts  will  not  take  jurisdiction.  Where, 
however,  the  act  of  the  foreign  corporation  complained  of  affects 
the  complainant's  individual  rights  only,  then  our  courts  will 
take  jurisdiction."^^^  This  dictum,  however,  is  not  strictly  ac- 
curate.    A  member  or  stockholder  of  a  corporation  may  have  in- 

28»  Dodge    V.     Pyrolusite    Man-  82'  Fed.   777;    Sidway  v.  Missouri 

ganese  (3o.,  69  Ga.  665;  Republican  Land  &  Live-Stock  Co.,  101  Fed. 

Mountain  Silver  Mines  v.  Brown,  481. 

7  C   C.  A.  412,  58  Fed.  644;  Sidway  ,,,  Redmond  v.  Enfield  Mfg.  Co., 

V.  Missouri  Land  &  Live-Stock  Co.,  ^„    .^^j^    p      /fj    a  .    fj    y\   990. 

l^^J.^%J^^i  T'^^""^  \'^^°'f^^  SidX'v    Misouri  L^id  &  Live^ 

?;?  ^'^•0^0^/=  Andrews  V.  Moen,  162  gt^^k  Co.,  101  Fed.  481. 
Mass.   294;    Georgia   Importing    & 

-Exporting   Co.   v.   Locke,    50  Ala.  292  North  State  Copper  &  Gold, 

332.  Mining  Co.  v.   Field,   64  Md.  151, 

290  Stafford    v.    American    Mills  154.    See,  also,  Condon  v.  Mutual 

Co.,  13  R.  I.  310;  Leary  V.  Columbia  Reserve  Fund  Life  Ass'n,  89  Md. 

River   &   Puget   Sound   Nav.   Co.,  99,  73  Am.  St.  Rep.  169. 
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dividual  rights  against  it  solely  by  reason  of  his  membership^ 
and  these  rights  may  be  enforced  against  the  corporation  in  other 
states  than  that  by  which  it  was  created.  "Statements  are  some- 
times found,"  said  the  Minnesota  court,  "to  the  effect  that  where 
the  act  of  the  corporation  complained  of  affects  a  person  solely 
in.  his  capacity  as  a  member  of  the  corporation,  or  where  the 
rights  of  a  person  grow  solely  out  of  his  membership  in  the  cor- 
poration, and  not  out  of  some  external  transaction,  the  subject 
relates  to  the  management  of  the  internal  affairs  of  the  corpo- 
ration, over  which  the  courts  of  another  state  should  not  assume 
jurisdiction.  Such  general  statements  must  always  be  construed 
in  connection  with  the  particular  facts  of  the  cases  in  which  they 
are  used.  Moreover,  such  statements  are  not  strictly  correct 
as  abstract  propositions  in  the  broad  and  unqualified  sense  in 
which  they  are  sometimes  understood.  We  think  there  are  cases 
*  *  *  where,  although  the  rights  of  a  party  grow  out  of  his 
membership  in  the  corporation,  yet,  as  the  matter  affects  only 
his  individual  rights  under  the  contract  by  which  the  stock  was 
issued,  therefore  an  enforcement  of  those  rights  will  not  be  an 
interference  with  the  internal  management  of  the  corporate  af- 
fairs within  the  meaning  of  the  rule."^®^ 

In  accordance  with  this  view,  it  has  been  held  that  a  foreign 
corporation  doing  business  in  a  state  may  be  compelled  by  its 
courts  to  issue  to  a  stockholder  a  new  certificate  of  stock  in  the 
place  of  one  which  has  been  destroyed  or  lost.^^*  And  it  ha.^? 
been  held  that  mandamus  will  lie  at  the  suit  of  a  stockholder 
of  a  foreign  corporation  to  compel  its  officers  to  permit  him  to 
inspect  the  books  of  the  corporation,  where  the  officers  reside 
and  the  books  are  kept  within  the  state.^^^ 

In  a  late  Massachusetts  case  it  was  held  that  a  court  of  equity 
in  that  state  would  take  jurisdiction  of  a  suit  brought  by  a 
stockholder  of  a  foreign  corporation  against  the  corporation  and 

293  Guilford    v.    Western    Union   Am.  St.  Rep.  407. 

Telegrapli  Co.,  59  Minn.  332,  341,  295  state  v.  Swift,  7  Houst.  (Del.) 

50  Am.  St  Rep.  407,  411.  137;  Swift  v.  State,  7  Houst.  (Del.) 

294  Guilford    v.    Western    Union  338;  State  v.  Farmer,  7  Ohio  Civ. 
Telegraph   Co.,    59   Minn.   332,   5Q  Ct.  R.  429. 

Vol.  3-P.  Cor.  86. 
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the  executor  of  a  former  president  to  compel  the  latter's  estate 
to  make  ^ood  to  the  corporation  the  amount  of  alleged  misap- 
propriations of  corporate  property  by  him  wHile  in  office.^®^ 

In  another  case  it  was  held  that  a  bill  may  be  maintained 
against  a  foreign  life  insurance  company  by  a  holder  of  a  ton- 
tine policy,  who  is  to  be  regarded  as  a  creditor,  and  not  merely 
as  a  member  of  the  corporation,  to  obtain  an  account  of  the  sur- 
plus or  profits  derived  from  such  policies  as  should  cease  to  be 
in  force  before  the  completion  of  their  respective  tontine  peri- 
ods, which  were  to  be  apportioned  equitably  among  such  policies 
as  should  complete  such  periods.^®^ 

While  a  court  of  equity  has  no  jurisdiction  to  dissolve  a  for- 
eign corporation  or  to  appoint  a  receiver  for  it  generally,  to  take 
possession  of  all  its  assets,  or  to  distribute  its  assets  generally,''®'' 
it  has  jurisdiction  in  a  proper  case,  at  the  suit  of  a  stockholder 
or  creditor,  to  appoint  a  receiver  of  such  assets  as  may  be  within 
the  states,  and  to  distribute  the  same  in  accordance  with  the 
equitable  rights  of  the  parties,^®'  and  it  is  not  prevented  from 
doing  so  by  the  fact  that  a  receiver  has  been  appointed  for  the 
corporation  in  the  state  of  its  domicile.^"" 

The  courts  of  a  state  will  enforce  the  liability  of  stockholders 
of  a  corporation  of  another  state  on  their  subscriptions  to  its  cap- 
ital stock.^"^  And,  subject  to  qualifications,  shown  in  another 
place,  they  will  enforce  the  statutory  liability  of  officers  or  stock- 
holders to  creditors,  if  they  are  within  the  state.^"* 

29eWineburgh  v.  United  States  33  N.  J.  Bq.  155;  Irwin  v.  Granite 

Steam  &  Street  Railway  Advertis-  State  Provident  Ass'n,  56  N.  J.  Bq. 

Ing  Co.    173  Mass.  60,  73  Am.  St.  244;  Smith  v.  St.  Loms  Mutual  Life 

Rep    261  Ins.  Co.,  3  Tenn.  Ch.  502,  6  Lea, 

.»;  Pierce  7-  Equitable  Life  As-  5^4^^eipold  ^-J-ny.J    Lea 

surance   Society,  145  Mass.   56,  1  ^;^^.^g'„j  Q^der  of  Iron  Hall,  161 

Am.  bt.  Kep.  4v5d.  ^g^gg     224;    Security    Savings    & 

208  Ante,  §  864,  notes  289-291.  Loan  Ass'n  v.  Moore,  151  Ind.  174. 

290  Day  v.  Postal  Telegraph  Co.,  so"  Holbrook  v.  Ford,  153  HI.  633, 

66   Md.   354;    Patterson   v.   Lynde,  46  Am.  St.  Rep.  917. 

112  111.  196;  Holbrook  v.  Ford,  153  aoi  Wellershurg  &  West  Newton 

111.  633,  46  Am.  St.  Rep.  917;  Bar-  Plank  Road  Co.  v.  Young,  12  Md. 

clay  v.  Talman,  4  Bdw.  Ch.  (N.  Y.)  476;  Mandel  v.  Swan  Land  &  Cat- 

128;  Mosher  v.  Supreme  Sitting' of  tie  Co.,  154  111.  177,  45  Am.  St.  Rep. 

Order  of  Iron  Hall,  88  Hun  (N.  Y.)  124.     See,  also,  ante,  §  779. 

394;   National  Trust  Co.  v.  Miller,  302  Ante,  §§  825,  833(p). 
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ABANDONMENT, 

of  business  or  enterprise,  does  not  dissolve,  855,  858. 
may  be  ground  for  forfeiture  or  dissolution,  886-890. 
effect  on  subscriptions  for  stock,  1508. 
effect  with  respect  to  individual  liability  of  stockholders,  1509. 

ABATEMENT  OF  ACTIONS, 

by  dissolution  of  corporation,  S33. 

of  action  by  creditor  against  stockholder,  by  death,  2529. 

by  repeal  of  statute  imposing  liability,  2487. 
of  action  by  creditor  against  directors  under  statute,  bv  death,  2667. 

by  repeal  of  statute  imposing  liability,  2656. 
of  action  against  officers  for  mismanagement,  by  death,  2285. 

ABORTIVE  CORPORATION, 

see  "Effect  of  Irregularities  in  Organization,  and  Failure  to  Incor- 
porate." 

ABUSE  OF  FRANCHISES, 

see  "Dissolution  of  Corporations";  "Forfeiture  of  Charter  and  Fran- 
chises." 

ACADEMIES, 

as  eleemosynary  or  charitable  corporations,  61-63,  88. 
whether  public  or  private,  67. 
whether  corporations  "for  pecuniary  profit,"  84. 
"literary"  corporations,  87. 

power  of  the  legislature  over,  see  "Legislative  Control  over  Cor- 
porations." 
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ACCEPTANCE, 

of  ofBce  by  directors  or  other  oflScers,  2029. 

of  resignation  of  officer,  2043,  2044. 

of    subscriptions    for    stock,    1363-1369.    See    "Subscriptions    for 

Stock." 
of  benefits  as  a  ratification,  2186. 
of  cliarters,  necessity  for  acceptance,  121. 

suflSciency  of  acceptance,  121. 

conditional  or  partial  acceptance,  121. 

time  of  acceptance,  122. 

who  may  accept,  122. 

how  acceptance  may  be  evidenced,  122. 

presumption  of  acceptance,  122. 

place  of  acceptance,  123. 

revocation  or  withdrawal  of  acceptance,  124. 

withdrawal  of  charter,  125. 
of  amendment  of  charter,  166  et  seq. 

necessity  for,  166. 

sufficiency  of  acceptance,  167. 

form,  evidence,  and  presumption  of  acceptance,  168. 

estoppel  to  deny  acceptance,  168,  169,  173. 

authority  to  accept,  170. 

power  of  majority  to  bind  minority,  171,  1917-1933.     See  "Ma- 
jority of  Stockholders." 
of  extension  or  revival  of  charter,  178. 

ACCEPTANCES, 

see  "Bills  and  Notes." 

ACCOMMODATION  PAPER, 

power  of  corporation  to  become  a  party  to,  479. 
authority  of  officers,  2122,  2134,  note,  2157,  2173. 
rights  of  bona  flde  purchasers,  591.    See  "Bills  and  Notes." 

ACCOUNTING, 

suits  against  promoters  for  accounting,  331.    See  "Promotion  of 

Corporations." 
suits  against  officers  or  agents,  2289-2315.     See  "Officers  and  Agents 

of  Corporations." 
by  agent  of  foreign  corporation,  failure  of  corporation  to  comply 

with  statute,  2725. 

ACCOUNT  STATED, 

authority  of  the  treasurer,  2148. 
of  the  secretary,  2152. 
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ACQUIESCENCE, 

see  "Estoppel";  "Laches";  "Ratification." 

ACTIONS  AND  SUITS, 

actions  by  corporations,  capacity  to  sue  in  general.  664. 
actions  at  law,  666. 
efEect  of  statutory  remedy,  667. 
suits  in  equity,  669. 
libels  in  admiralty,  669. 
remedies  given  by  statute,  in  general,  670. 
attachment,  670,  671. 
garnlshmeiit,  670,  671. 
statutory  conditions  precedent,  671. 
effect  of  dissolution,  665,  933. 
efEect  of  insolvency,  6G5,  862. 

actions  by  da  facto  corporations,  see  "De  Facto  Corporations." 
estoppel  to  deny  incorporation,  see  "Estoppel  to  Deny  Corpo- 
rate Existence." 
actions  against  stockholders  or  members,  16,  666. 

on  subscriptions  to  stoclt,  1512-1516,  1520.     See  "Subscrip- 
tions for  Stock." 
to  recover  dividends  unlawfully  paid,  1636. 
actions  against  officers  or  directors  for  mismanagement,  2283- 
2287. 
to  recover  secret  profits,  2289  et  seq. 
to  set  aside  transactions,  2289  et  seq. 
actions  against  promoters,  331.     See  "Promotion  of  Corpora- 
tions." 
actions  and  proceedings  against  corporations,  capacity  to  be  sued, 
664. 
corporations  in  which  the  state  has  an  interest,  665. 
effect  of  dissolution,  665,  933. 
effect  of  insolvency,  665,  862. 

actions  against  de  facto  corporations,  see  "De  Facto  Corpora- 
tions." 
estoppel  to  deny  incorporation,  see  "Estoppel  to  Deny  Coft:;- 

rate  Existence." 
actions  at  law,  666. 
effect  of  statutory  remedy,  667. 
suits  in  equity,  669. 
libels  in  admiralty,  669. 
remedies  given  by  statute,  in  general,  670. 
attachment,  670,  671. 
garnishment,  670,  671. 
action  for  death  by  wrongful  act,  670. 
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ACTIONS  AND  SUITS— Cont'd. 

actions    against    corporations    for    torts,    620-646.    And    see 
"Torts." 

liability  of  corporations  under  statutes  imposing  penalties  646- 
648. 

actions  by  stocliholders  or  members  against  corporation,  16, 
666.     See  "Stockholders  or  Members." 
to  recover  dividends,  1628.     See  "Dividends." 
for  denial  of  right  to  inspect  books  and  papers,  1655.    See 

"Inspection  of  Books  and  Papers." 
for  wrongful  expulsion  or  disfranchisement,  1134. 
for  recovery  of  certificate  of  stock,  1159. 
for  conversion  of  certificate  of  stock,  1159,  1172. 
for  conversion  of  stock,  1164-1173.    And  see  "Conversion 

of  Stock." 
for  refusal  to  issue  certificate  of  stock,  1336,  1337. 
to  compel  issue  of  certificate,  1335. 

quo  warranto,  against  corporations,  672.    And  see  "Quo  War- 
ranto." 
scire  facias  against  corporations,  673. 

mandamus  against  corporations,  673.    And  see  "Mandamus." 
how  suits  must  be  brought,  674. 
process  and  service  thereof,  675. 
appearance,  675,  677. 
service  of  process  on  stockholders  not  service  on  corporation, 

15,  note, 
defense  by  stockholders  in  actions  against  the  corporation, 

1692,  1694. 
set-off  of  demand  due  stockholders  in  action  against  corpora^ 

tion,  16. 
as  to  set-off  generally,  see  "Set-Off  and  Counterclaim." 
members  or  stockholders  not  parties  to  action  by  or  against 

corporation,  15. 
judgment  against  corporation  does  not  bind  property  of  mem- 
bers, 16. 
corporation  not  a  party  to  actions  against  stockholders,  15. 
actions  against  stockholders  do  not  affect  the  corporation.  15. 
actions  by  stockholders  against  others  than  the  corporation,  against 
promoters,  331-333. 
to  recover  certificate  of  stock,  1159. 
for  conversion  of  certificate  of  stock,  1159,  1172. 
for  conversion  of  stock,  1164-1173.     See  "Conversion  of  Stock." 
members  cannot  sue  for  torts  against  corporation,  14,  15.    See 

"Stockholders'  Suits." 
members  or  stockholders  cannot  sue  on  contract  of  corpora- 
tion, 10,  11,  14,  15. 
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ACTIONS  AND  SUITS— Cont'd. 

nor  be  sued  on  sucli  contract,  10,  11. 

but  they  may  sue  in  equity  under  certain  circumstances,  see 

"Stockholders'  Suits." 
as  to  stoclcholders'  suits  with  respect  to  corporate  afEairs,  see 
"Stoclcholders'  Suits." 
actions  by  creditors  of  corporation,  to  reach  unpaid  subscriptions, 
2428.     See  "Subscriptions  for  Stock." 
to  enforce  statutory  liability  of  stockholders,  2476.    See  "Cred- 
itors of  Corporations." 
to  hold  officers  liable  for  mismanagement,  2639.     See  "Cred- 
itors of  Corporations." 
to  enforce  statutory  liability  of  officers,  2644.     See  "Creditors 
of  Corporations." 
actions  by  receivers  and  assignees  against  promoters,  332. 
against  stockholders  on  subscriptions,  2464. 
to  enforce  statutory  liability  of  stockholders,  2567. 
against  officers  for  mismanagement,  2643. 
to  enforce  statutory  liability  of  officers,  2665. 
abatement  of  actions,  by  dissolution  of  cor^ration,  933. 
by  abandonment  of  business,  855,  858. 
of  action  by  creditor  against  stockholder,  by  death,  2529. 

by  repeal  of  statute  imposing  liability,  2487. 
of  action  agairst  director  by  creditor,  by  death,  2667. 

by  repeal  of  statute,  2656. 
of  action  against  officers  for  mismanagement,  by  death,  2285. 
confession  of  judgment,  672.     See  "Judgment." 
compromise  of  suits,  672.     See  "Compromise." 
arbitration,  672.     See  "Arbitration  and  Award." 
power  of  corporations  to  assist  iii  actions  or  proceedings,  508. 
misnomer  of  corporation  in  pleadings  or  process,  153. 
as  to  jurisdiction,  see  "Jurisdiction." 

actions  by  and  against  foreign  corporations,  2741-2752.     See,  in  de- 
tail, "Foreign  Corporations,"  III. 
authority  of  officers  and  agents  with  respect  to  actions,  manager 
or  superintendent,  2123,  2127. 
the  president,  2140,  2143. 
the  vice  president,  2143,  2144,  note, 
the  treasurer,  2148,  2149. 
the  secretary,  2152,  2153. 
cashiers,  2156,  2158. 

waiver  of  service  of  process,  2158. 

ACTS  OF  THE  LEGISLATURE, 

see  "Charters";  "Creation  of  Corporations";  "Constitutional  Law"; 
■"Legislative  Control  over  Corporations";  "Statutes." 
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ADJOURNMENT, 

of  corporate  meetings,  1984. 
of  directors'  meetings,  2077. 

ADMINISTRATORS, 

see  "Executors  and  Administrators." 

ADMIRALTY, 

libels  by  and  against  corporations,  669. 

ADMISSIONS  AND  DECLARATIONS, 

admissions  and  declarations  of  officers  and  agents,  effect  as  against 
corporation,  2216-2218. 

ill  general,  2216. 

after  ratification  of  contract  by  corporation,  2220. 

application  of  rules,  2220-2222. 

statements  as  to  past  events,  2223. 

of  directors  or  trustees,  2224." 

of  the  general  manager  or  superintendent,  2225. 

of  the  president.  2226. 

of  the  treasurer  or  secretary,  2226. 

of  the  cashier  of  a  bank,  2227. 
of  stockholders  or  members,  17,  2227. 
of  promoters  as  affecting  corporation,  317. 

ADOPTION  OP  CONTRACTS, 

adoption  by  corporation  of  contracts  made  by  promoters,  305-315. 

See  "Promotion  of  Corporations." 
ratification  of  contracts,  see  "Ratification." 

adoption  of  contracts  on  reorganization  or  consolidation,  see  "Con- 
solidation" ;  "Reorganization." 

-  ADVERSE  POSSESSION, 

power  of  corporation  to  acquire  property  by,  398. 

AFFIDAVIT, 

defects  in  affidavit  accompanying  certificate  of  incorporation,  214. 
of  payment  of  capital  stock  or  required  amount  thereof,  214,  note, 
as  evidence  to  prove  organization  of  corporation,  191. 

AGENCY, 

power  of  corporation  to  act  as  agent  or  attorney  in  fact,  504. 
agency  for  corporation,  see  "Officers  and  Agents  of  Corporations." 
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AGENCY— Cont'd. 

members  or  stockholders  not  agents  of  corporation,  11,  1906,  2215, 

2227. 
promoters,  see  "Promotion  of  Corporations." 
agent  of  corporation  not  agent  of  stockholders  or  members,  17. 
subscriptions  for  stock  made  through  agents,  1395-1398. 
in  general,  1395. 

estoppel  to  deny  authority,  1396. 
ratification,  1396. 
liability  of  pretended  agent,  1397. 
unauthorized  transfers  of  stock  by  agent,  1817,  1818.     See  "Trans- 
fers of  Shares,"  V. 
proxies  or  power  of  attorney  to  vote  shares,  2010-2017.     See  "Prox- 
ies." 
agents   of  foreign  corporations,  appointment  of  agent  not  doing 
business  in  a  state,  2715. 
statutes  requiring  appointment  of  resident  agent,  2699,  2700. 

And  see  "Foreign  Corporations,"  I. 
effect  of  noncompliance  with  statute,  in  general,  2715.     And 
see  "Foreign  Corporations,"  I. 
liability  of  sureties  on  bond  of  agent,  2725. 
liability  of  agent  to  account  to  corporation,  2725. 
criminal  liability  of  agent  for  embezzlement,  etc.,  2726. 
personal  liability  of  agent  to  third  persons,  2726. 
service  of  process  on  oflScers  and  agents  of  foreign  corpora- 
tions, 2747-2751. 

AGGREGATE  CORPORATIONS, 

distinguished  from  corporations  sole,  57. 

AGRICULTURAL  SOCIETIES, 

whether  public  or  private  corporations,  66. 

powers  of,  372.     And,  generally,  see  "Powers  of  Corporations." 

ALIENATION  OF  PROPERTY, 
see  "Property  of  Corporations." 

ALIEN  CORPORATIONS, 

see  "Foreign  Corporations." 

ALIENS, 

as  corporators,  126. 

de  facto  corporate  existence,  260. 
subscriptions  for  stock  by,  1395. 
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ALIENS— Cont'd. 

right  to  vote  shares,  1994. 

by  proxy,  2011. 
as  directors  or  other  officers,  2033. 
alien  corporations,  see  "Foreign  Corporations." 

ALLOTMENT, 

of  shares,  1564. 

on  increase  of  stock,  1290. 

ALTERATION, 

of  subscription  as  a  discharge  of  the  subscriber,  1494. 
of  articles  of  association  before  incorporation,  1495. 
of  by-laws,  1951. 
of  charter,  see  "Amendment." 

AMALGAMATION, 

defined,  1042,  note.    See  "Consolidation  of  Corporations." 

AMENDMENT, 

of  by-laws,  1951. 

of  charters  and  incorporation  laws,  163  et  seq. 
in  general,  163. 
power   of  legislature  to  alter   or   amend  charters,   164.    See 

"Legislative  Control  over  Corporations." 
amendments  by  special  laws,  107,  110,  164. 
amendments  under  general  laws,  164. 
acceptance  of  amendment,  necessity  for,  166. 
sufficiency  of  acceptance,  167. 
form,  evidence,  and  presumption  of  acceptance,  168. 
estoppel  to  deny  acceptance,  168,  169,  173. 
authority  to  accept  amendment,  170,  2102,  2103. 
acceptance  by  stockholders,  necessity  for  formal  meeting, 

1962.     See  "Corporate  Meeticgs  and  Elections." 
power  of  majority  to  bind  minority,  171.     And  see  "Ma- 
jority of  Stockholders  or  Members." 
estoppel  'to  question  amendment,  173,  266. 
effect  of  amendment,  173-175. 
in  general,  173. 

grant  of  special  charter  to  an  existing  corporation,  174. 
burdens  imposed,  174. 
submission  of  amendment  to  vote  of  the  people  under  consti- 
tutional provision,  102. 
effect  of  misnomer  of  corporation  in  amending  statute,   154. 
note,  166. 
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AMENDMENT— Cont'd. 

extension  of  charters,  in  general,  175-178. 

under  general  laws,  175. 

by  special  act,  176. 

acceptance  of  extension,  178. 
revival  of  charters,  178. 

acceptance  of  revival,  178. 
amendments  part  of  charter,  376. 
amendment  does  not  create  new  corporation,  976. 
discharge  of  subscribers  for  stock  by  amendment,  1498. 

AMOTION, 

of  officers,  2040-2043. 

AMOUNT  OP  CAPITAL,  STOCK, 
see  "Capital  Stock." 

AMOUNT  OF  INDEBTEDNESS, 

see  "Limitation  of  Indebtedness." 

APPARENT  AUTHORITY, 

of  officers  iind  agents,  2160-2176.     See  "Officers  and  Agents  of  Cor- 
porations." 

APPEAL, 

after  dissolution  of  corporation,  936. 

APPEARANCE, 

by  corporation,  677. 

APPOINTMENT  OP  OFFICERS  AND  AGENTS, 
see  "Officers  and  Agents  of  Corporations." 

APPORTIONMENT, 

of  stock  in  case  of  oversubscription,  1564. 

ARBITRATION  AND  AWARD, 

power  of  corporation  to  submit  to  arbitration,  457,  672. 
authority  of  officers  to  submit  to,  directors  or  trustees,  2101. 

the  president,  2141. 

the  treasurer,  2145,  note. 
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ARREARS  OP  DIVIDENDS, 
right  to,  1643. 

ARREST, 

liability  of  corporation  for  false  arrest,  623,  629,  2241. 
excess  of  authority  by  oflncer  or  agent,  2245. 

ARTICLES  OF  ASSOCIATION  OR  INCORPORATION, 

necessity  for  and  sufficiency  of  information  of  corporation  142-146 

filing  of,  148. 

fee  for  filing,  148. 

effect  of  failure  to  prepare,  file,  or  publish,  and  of  defects,  204,  209, 
211,  212,  214-217.  And  see  "Creation  of  Corporations";  "Irregu- 
larities in  Organization  and  Failure  to  Incorporate." 

ASSAULT  AND  BATTERY, 

liability  of  corporations  for,  623,  629,  2240.    And  see  "Torts." 

exemplary  damages,  632-634. 

excess  of  authority  by  officer  or  agent,  2245.    And  see  "Offi- 
cers and  Agents  of  Corporations." 
liability  of  corporations  to  indictment  for,  656. 

ASSENT, 

of  subscribers,  necessary  to  validity  of  subscription,  1363.  And 
see  "Subscriptions  for  Stock." 

of  stockholders,  requirement  of,  for  mortgage  or  other  transac- 
tion, 2110. 

ASSESSMENTS  UPON  STOCKHOLDERS  OR  MEMBERS, 

assessments  after  payment  in  full,  1267;1270. 
m  general,  1267. 
right  to  levy  assessments,  1268. 
by-laws,  1269,  1948. 

forfeiture  of  shares  for  nonpayment  of  unauthorized  assess- 
ments, 1269. 
injunction,  1269. 
action  for  conversion,  1269. ' 
expulsion  for  nonpayment  of  unauthorized  assessments,  1269, 

1270. 
estoppel  by  payment  of  previous  assessments,  1270. 
power  to  assess  conferred  by  charter,  statute,  or  agreement, 

1270. 
unequal  assessments,   1270. 
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ASSESSMENTS  UPON  STOCKHOLDERS  Oft  MEMBERS— Cont'd. 

on  subscriptions,  1524-1536.    See  "Subscriptions  for  Stocli." 
under  statutes  imposing  additional  liability,  see  "Stockholders  or 
Members." 

ASSESSMENTS  FOR  BENEFITS, 

right  of  de  facto  corporation  to  assessments,  239. 

ASSETS, 

see  "Creditors  of  Corporations.'^ 

ASSIGNMENT, 

power  of  corporation  to  purchase  choses  in  action,  417-419. 
assignment  of  choses  in  action  by  corporation,  431. 

authority  of  olBcers  and  agents,  see  "Officers  and  Agents  of 
Corporations." 
of  note  by  de  facto  corporation,  234. 
of  franchise,  authority  conferred  by  special  act,  112. 
of  franchises,  whether  assignees  become  a  corporation,  112. 
of  charter  and  organization  by  assignees,  not  de  facto  corporation, 

248. 
of  unpaid  subscriptions,  1536. 
of    certificates    of    stock,    see    "Pledge    of    Stock";    "Transfer    of 

Shares." 

ASSIGNMENTS  FOR  THE  BENEFIT  OP  CREDITORS, 

power  of  corporation  to  make  assignment,  431,  2362. 

statutory  prohibitions,  2363. 
preferences  to  particular  creditors,  431,  2365,  2372.. 
preferences  to  officers,  2412,  2425. 
preferences  to  stockholders,  2423,  2425. 
assignments  by  foreign  corporations,  2694. 
authority  of  officers  or  agents,  directors  or  trustees,  2101. 

general  manager  or  superintendent,  2127. 

the  president,  2139. 

the  vice  president,  2144,  note. 

the  treasurer,  2148. 

the  secretary,  2152. 
assignment  of  unpaid  subscriptions,  1537,  2469. 
effect  of  dissolution  of  corporaiion  after  assignment,  2394. 
appointment  of  receiver  after  assignment  for  benefit  of  creditors, 

2404. 
assignment  does  not  dissolve  corporation,  861. 
as  ground  for  forfeiture  or  dissolution,  891. 
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ASSIGNMENTS  FOR  THE  BENEFIT  OF  CREDITORS-Conf  d. 
effect  on  officer's  right  to  salary,  2070,  2071. 
collection  of  unpaid  subscriptions  by  assignee,  1537   2469 
suit  by  assignee  against  directors  or  other  olHcers,  for  misman- 
agement, etc.,  2643. 
to  enforce  statutory  liability  to  creditors   2665 
assignee  cannot  enforce  statutory  liability  of  stockholders  to  cred- 
itors, 2568. 

assignment  by  stockholder  after  unregistered  transfer  of  his  shares 
title  of  assignee,  1787. 

ASSUMED  NAME, 

use  of,  by  corporation,  152,  154. 

ASSUMPSIT, 

capacity  of  corporation  to  sue  and  be  sued,  666. 

against  corporation  for  refusal  to  recognize  and  register  transfer 

1839. 
for  refusal  of  corporation  to  issue  certificate  of  stock,  1336. 
action  by  corporation  against  promoters  for  secret  profits,  331. 
actions  on  subscriptions  for  stock,  1512-1516,  1520. 

ASYLUMS  AND  HOSPITALS, 

as  eleemosynary  or  charitable  corporations,  61-63,  88. 
whether  public  or  private,  67. 

liability  for  torts  of  officers,  agents,  and  servants,  644. 
power  of  legislature  over,  see  "Legislative  Control  over  Corpora- 
tions." 

ATTACHMENT, 

right  of  corporation  to  sue  out  attachment,  670. 
attachment  against  corporations,  in  general,  2336. 

property  of  corporations  subject  to  attachment,  2339-2344. 

against  national  banks,  2338. 
corporate  property  cannot  be  seized  for  debts  of  members,  13. 
in  action  by  foreign  corporation,  2744. 
against  foreign  corporation,  2747. 
effect  of  dissolution  of  corporation  on  attachment,  934. 
by  receiver  to  collect  unpaid  subscription,  2465. 
against  stockholder  or  member  for  debt  of  corporation,  13,  2478. 
by  creditors  to  reach  unpaid  subscriptions,  2453. 
before  or  after  appointment  of  a  receiver.  2407-2410. 
right  of  creditors  to  procure  preference  by  attachment,  2370. 
liability  of  shares  of  stock  to  attachment,  in  general,  1147. 
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ATTACHSlENT— Cont'd. 

statutory  authority,  1148. 

mode  of  levy  and  sale,  1150. 

title,  1151. 

equitable  title  or  interest,  1152. 

situs  of  shares,  and  jurisdiction,  1152. 
attachment  of  shares  after  unregistered  transfer,  1794. 
to  enforce  lien  of  corporation  on  shares,  1772. 

ATTORNEYS, 

"  employment  of,  by  corporations,  506. 
authority  of  officers  or  agents  to  employ,  the  directors  or  trustees, 
2098  et  seq. 
general  manager  or  superintendent,  2123. 
the  president,  2140. 
the  vice  president,  2144,  note, 
the  treasurer,  2148. 
the  secretary,  2150. 
cashiers,  2156. 

ATTORNEY  GENERAL, 
see  "Quo  Warranto." 

ATTRIBUTES, 

of  corporation,  24. 

AUTHORITY, 

of  officers  and  agents,  see  "Officers  and  Agents  of  Corporations." 

B. 

BAILMENT, 

see  "Pledge";  "Pledge  of  Shares." 
power  of  corporation  to  take  as  bailee,  416. 

BALLOTS, 

see  "Corporate  Meetings  and  Elections." 

BANKING  CORPORATIONS, 

defined,  what  are,  84. 

trust  companies  distinguished,  85. 

whether  public  or  private,  66. 

national  banking  associations,  see  "National  Banks." 
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BANKING  CORPORATIONS— Cont'd. 

powers  of,  374.    And,  generally,  see  "Powers  of  Corporations." 
forfeiture  of  charter  for  misuser,  etc.,   876,   879.    And  see  "For- 
feiture of  Charters." 
issue  of  certificates  of  deposit  before  incorporation,  304. 
power  of  legislature  to  regulate,  710.     And  see  "Legislative  Con- 
trol over  Corporations." 

requiring  statements  of  condition,  711. 
powers  of  cashier,  see  "Cashiers." 
change  of  state  or  other  bank  into  a  national  bank,  1007-1011. 

in  general,  1007. 

effect  of  change,  in  general,  1008. 

assets,  1009. 

contracts,  rights  of  action,  1010. 

liabilities,  1010. 

bonus  exacted  by  the  state,  1011. 
liability  of  directors  and  other  officers  to  depositors,  2641. 
individual  liability  of  stockholders  to  depositors,  2514.     And  see 

"Creditors  of  Corporations,"  V. 
right  of  set-off  by  depositors  of  Insolvent  bank,  2384-2393. 

national  banks,  2387,  2388. 

savings  banks,  2389. 

BANKRUPTCY, 

corporations  which  are  within  bankruptcy  law,  see  "Classification 
of  Corporations." 

proceedings  against  corporation  after  consolidation,  1087. 

bankruptcy  proceedings  do  not  dissolve  corporation,  861. 

effect  of  dissolution  of  corporation  on  bankruptcy  proceedings,  936. 

effect  of  bankruptcy  of  corporation  on  officer's  right  to  salary,  2069. 

liability  of  assignee  as  a  stockholder  for  corporate  debts,  2550. 

collection  of  unpaid  subscriptions  by  assignee  or  receiver,  2469. 

right  of  assignee  to  enforce  statutory  liability  to  stockholders,  2568. 

suits  by  assignee  to  hold  directors  or  other  officers  liable  for  mis- 
management, 2643. 

bankruptcy  of  directors  or  other  officers,  qualification.  2334. 

bankruptcy  of  stockholder,  liability  of  assignee  for  unpaid  calls  or 
assessments,  1740. 

title  of  assignee  to  shares  of  bankrupt  in  case  of  unregistered 
transfer,  1787. 

right  of  bankrupt  to  vote  stock,  2002. 

discharge  of  corporation  in  bankruptcy,  efEect  as  discharging  stock- 
holders from  individual  liability,  2621,  2622. 
effect  on  statutory  liability  of  officers,  2669. 
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BANKRUPTCY— Cont'd. 

discharge  of  stockholder  as  a  bankrupt,  effect  on  liability  for  cor- 
porate debts,  2622. 
effect  on  liability  on  subscription,  1494. 

"BENEFICIAL"  CORPORATIONS, 
defined,  what  are,  85. 

BENEVOLENT  CORPORATIONS, 

defined,  what  are,  88,  134. 

see,  also,  "Charitable  Corporations." 

BEQUESTS, 

see  "Devises  and  Legacies." 

BILL  IN  EQUITY, 

Bee  "Actions";  "Equity";  "Stockholders'  Suits." 

BILLS  AND  NOTES, 

power  of  corporation  to  become  party  to  negotiable  instrument, 
474-481. 

in  general,  474. 

particular  corporations,  476-478. 

when  the  pow^er  is  not  implied,  478. 

express  or  implied  prohibition,  478. 
right  to  set  up  defense  of  ultra  vires,  590,  591.    And  see  "Ultra 

Vires  Contracts  and  Transactions." 
power  of  corporation  to  purchase  and  hold  choses  in  action,  417- 

419. 
negotiation  or  transfer  of,  by  corporation,  431. 
notes  given  by  promoters,  adoption  by  corporation,  308. 
powers  or  authority  of  officers  as  to  drawing,  making,  accepting, 

indorsing,   etc.,   see,   generally,   "Officers  and  Agents  of  Cor- 
porations." 

powers  of  directors  or  trustees,  2100. 

of  general  manager  or  agent,  or  superintendent,  2121. 

of  president,  2133. 

of  vice  president,  2144,  note. 

of  treasurer,  2146,  2147,  and  notes. 

of  secretary,  2152. 

of  cashier,  2154,  2155,  2157,  2158. 

estoppel  to  deny  authority  of  officers  or  agents,  2166. 
personal  liability  of  officers  or  agents,  2256-2262. 
Vol.  3— P.  Cor.  67. 
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BILLS  AND  NOTES— Cont'd. 

of  foreign  corporation,  defense  of  noncompliance  with  statute,  2724. 
individual  liability  of  stockholders,  defenses  against  bona  fide  hold- 
ers, 2506. 
accommodation  paper,  power  of  corporation  to  become  party  to, 
479. 
authority  of  officers,  2122,  2134,  note,  2157,  2173. 
rights  of  bona  fide  purchasers,  591. 

BLANK  ASSIGNMENTS, 

of  certificates  of  stock,  see  "Transfer  of  Shares." 

BOARD  OF  DIRECTORS, 
see  "Directors." 

BOARD  OF  HEALTH, 
'  as  a  corporation,  73. 

BOARDS  OP  TRADE, 

whether  they  are  corporations  for  pecuniary  gain  or  profit,  84. 
acquisition  of  membership,  1107,  1108. 

expulsion  of  members,  1121,  1124,  1125.  And  see  "Expulsion  oi 
Members." 

BONA  FIDE  PURCHASERS, 

of  shares  of  stock,  estoppel  to  dispute  title,  1751,  1809. 

of  negotiable  instruments,  see  "Bills  and  Notes";  "Bonds." 

BONDHOLDERS, 

generally,  see  "Bonds." 

rights  on  reorganization,  1016  et  seq.  And  see  "Succession  of  Cor- 
porations." 

rights  on  consolidation,  1076,  1079,  1086,  1087.  And  see  "Consolida- 
tion of  Corporations." 

right  to  vote  at  corporate  meetings,  2006. 

BONDS, 

see  "Bondholders." 
power  of  corporation  to  issue  bonds,  481-486. 
in  general,  481. 
form  and  conditions,  482. 
negotiable  bonds,  482. 
express  or  implied  prohibition  or  restriction,  484. 
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BONDS— Cont'd. 

issue  for  unantborized  purposes,  484. 
issue    at  a  discount,  485. 
fictitious  increase  of  indebtedness,  485. 
negotiability  of  corporate  bonds,  482. 
rigbt  to  set  up  defense  of  ultra  vires,  590. 
power  of  corporation  to  purchase  and  hold,  417-419. 
negotiation  or  transfer  of,  by  corporation,  431. 
issue  of  bonds  by  promoters,  adoption  by  corporation,  308. 
estoppel  by,  to  deny  corporate  existence,  273.     See  "Estoppel  to 

Deny  Corporate  Existence." 
giving  bonds  as  condition  precedent  to  creation  of  corporation, 

209,  note, 
stock  convertible  into  bonds,  liability  of  consolidated  corporation, 

1079. 
preferred  stock  convertible  into  bonds,  1323. 

authority  of  ofiScers  or  agents,  see,  generally,  "Officers  and  Agents 
of  Corporations." 
powers  of  directors  or  trustees,  2100. 

requirement  of  assent  of  stockholders,  2110. 
authority  of  the  president,  2133. 
of  vice  president,  2143. 
of  cashiers,  2158. 

see,  also,  "Cashiers";   "General  Managers,  Etc.";    "Presi- 
dent"; "Secretary";  "Treasurer." 
bonds  of  agents  of  foreign  corporations,  effect  of  corporation's 
failure  to  comply  with  statute,  2725. 

BONUS   STOCK, 

see  "Watered  or  Fictitiously  Paid  TJp  Stock." 

BOOKS  AND  RECORDS, 

as  evidence  to  prove  organization  of  corporation,  etc.,  189. 
as  evidence  of  right  to  vote  at  corporate  meetings,  1997. 
as  evidence  of  who  are  liable  as  stockholders  on  unpaid  subscrip- 
tions to  corporation,  1416. 
on  unpaid  subscriptions  to  creditors,  2451. 
statutory  liability  to  creditors,  2566. 
as  evidence  of  debt  of  corporation,  as  against  stockholders,  2567. 
right  of  stockholders-  to  inspect,  1646.    See  "Inspection  of  Books 
and  Papers." 

BOOM  COMPANIES, 

powers  of,  371.    And,  generally,  see  "Powers  of  Corporations." 
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BORROWING  MONEY, 

power  of  corporation  to  borrow  money,  in  general,  468. 

particular  corporations,  469. 

wtiat  is  Included  in  this  power,  471. 

when  this  power  is  not  implied,  472. 

prohibition  against  borrowing,  473. 

limitation  as  to  amount,  466,  474. 

power  to  give  security,  see  "Mortgages";  "Pledge." 

power  to  give  negotiable  instruments,  see  "Bills  and  Notes"; 
"Bonds." 

power  to  issue  bonds,  see  "Bonds." 

power  to  issue  stock  for  money  borrowed,  see  "Capital  Stock." 
effect  of  ultra  vires  borrowing,  see  "Ultra  Vires  Contracts  and 

Transactions." 
issue  of  preferred  stock  as  a  means  of  obtaining  money,  1308. 
authority  of  officers  to  borrow,  see,  generally,  "Officers  and  Agents 
of  Corporations." 

directors  or  trustees,  2100. 

general  managers  or  agents  and  superintendents,  2120. 

the  president,  2132. 

vice  presidents,  2143. 

the  treasurer,  2146. 

the  secretary,  2152. 

cashiers,  2153,  2156. 

BREACH  OF  TRUST, 

see  "Officers  and  Agents  of  Corporations";  "Trusts." 

BREWING  COMPANIES, 

powers  of,  see  "Powers  of  Corporations."" 

BRIDGE  COMPANIES, 

right  of  de  facto  corporation  to  take  tolls,  238. 
uonuser  of  franchises  or  neglect  as  ground  for  forfeiture  of  fran- 
chises, 881,  882. 

BROKERS, 

see  "Powers  of  Corporations";    "Transfer  of  Shares."    And   see 
"Officers  and  Agents  of  Corporations."  ' 

BUILX)ING  AND  LOAN  ASSOCIATIONS, 
defined,  what  are,  87. 
are  not  "benevolent"  corporations,  90. 
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BURDEN  OF  PROOF, 
see  "Evidence." 

BUSINESS, 

of  corporations,  see  "Powers  of  Corporations." 

nature  and  classification  of  corporations,  see  "Classification 
of  Corporations." 

"BUSINESS"  CORPORATIONS, 
defined,  83. 

BY-LAWS  OF  CORPORATIONS, 

in  general,  1938. 

power  of  corporations  to  make  by-laws,  1938. 

limitations  upon  the  power  to  make  by-laws,  1939-1944. 

by-laws  must  be  reasonable,  and  not  contrary  to  law,  1939. 

they  must  be  consistent  with  the  charter,  1941. 

they  cannot  add  to  or  detract  from  powers  of  corporation, 

370,  376. 
they  cannot  impair  vested  contract  rights  of  stockholders  or 

members,  1943. 
partial  invalidity  of  by-laws,  1944. 
validity  of  particular  by-laws,  1944-1951. 
in  general,  1944,  1945. 

relating  to  stockholders'  meetings,  1945,  1975. 
as  to  voting  at  corporate  meetings,  1945,  1997,  2007,  2009,  2110. 
as  to  officers  and  agents,  1946. 
limiting  or  defining  the  powers  of  directors  or  trustees,  2099, 

2171. 
limiting  apparent  authority  of  ofiicers  or  agents,  estoppel,  2l71. 
as  to  qualification  and  admission  of  members,  1108,  1946. 
prohibiting  or  regulating  transfers  of  stock,  1726,  1779,  1782, 

1804,  1947. 
provision  for  expulsion  or  disfranchisement  of  members,  1118, 

1947. 
affecting  right  to  sue,  or  changing  jurisdiction  of  courts,  1947. 
by-laws  in  restraint  of  trade,  1947. 
provision  for  sale  or  forfeiture  of  shares  for  nonpayment  of 

calls,  1516,  1517.  1948. 
reserving  lien  on  shares  for  debts  of  stockholders,  1759,  1948. 
authorizing  issue  of  preferred  stock,  1306,  1307,  1948. 
imposing  additional  liability  or  restrictions  upon  stockholders 

or  members,  1269,  1948. 
making  stockholders  liable  for  corporate  debts,  2479,  2481. 
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Imposing  fines  on  members,  1950. 

authorizing  increase  of  capital  stock,  1276,  1950. 

authorizing  stockholders  to  return  stock,  1950. 

limiting  liability  to  creditors,  1950. 

providing  for  distribution  of  fund  among  stockholders,  1950. 

regulating  stockholders'   right  to   inspect  books   and   papers, 
1650,  1652,  1950. 

limiting  duration  of  corporation,  1951. 

compelling  surrender  of  shares  to  reduce  capital  stock,  1299. 

changing  or  impairing  contract  rights  of  preferred  stockhold- 
ers, 1312. 
alteration  or  repeal  of  by-laws,  1951. 
waiver  of  by-laws,  1952. 
adoption  of  by-laws,  1953. 

by  whom,  1953. 

mode  of  adoption,  1954. 

estoppel  of  stockholders,  1955. 
proof  of  by-laws,  1956. 
effect  of  by-laws  upon  stockholders  or  members,  consent,  1956. 

estoppel,  1957. 

when  chargeable  with  notice,  1957. 
effect  of  by-laws  with  respect  to  third  persons,  1958. 

c. 

CALLING  MEETINGS, 

of  stockholders  or  members,  1963-1965. 
of  directors  or  trustees,  2072. 

CALLS  OR  ASSESSMENTS  ON  SUBSCRIPTIONS  FOR  STOCK. 

in  general,  1524. 

definitions,  1524. 

when  calls  are  necessary,  1525. 

validity  and  sufficiency  of  calls,  1527-1534. 

what  law  governs,  1527. 

by  whom  they  must  be  made,  1528. 

delegation  of  authority,  1528. 

time  of  making,  1529. 

conditions  precedent,  1529,  1544. 

purpose  of  call,  and  necessity  therefor,  1530. 

mode  of  making  calls,  1531. 

effect  of  irregularities,  1531. 
waiver  and  estoppel,  1533. 
cure  by  new  call,  1533. 
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CALLS  ORASSESSMENTS  ON  SUBSCRIPTIONS  FOR  STOCK— Cont'd. 

Inequality,  1533. 
partial  invalidity,  1534. 
notice  and  demand  of  payment,  1534. 
actions  to  recover  calls,  1512-1516,  1520. 
forfeiture  of  shares  for  nonpayment  of  calls,  1516-1523. 
effect  of  transfer  or  pledge  of  stock,  see  "Pledge  of  Shares";  "Trans- 
fer of  Shares." 
mandamus  to  compel  calls  to  pay  creditors,  2455. 
assessments  or  calls  by  court  of  equity,  2456,  2457. 
necessity  for,  to  support  action  by  receiver,  2466. 
authorizing  receiver  to  make  calls,  2466. 

CANAL  COMPANIES, 

see  "Quasi  Public  Corporations." 
right  of  de  facto  corporation  to  exercise  franchises,  239. 
property  of,  subject  to  execution  or  attachment,  2339-2344. 
power  of  the  legislature  over,  see  "Legislative  Control  over  Cor- 
porations." 

CANCELLATION, 

of  certificates  of  stock,  1340. 

CAPACITY  OF  CORPORATORS, 

in  general,  125. 

incapacity  of  corporators,  de  facto  corporate  existence,  260. 

CAPACITY  OF  SUBSCRIBERS, 

in  general,  1391.    And  see  "Subscriptions  for  Stock." 

CAPITAL, 

definition  of  "capital,"  745. 

CAPITAL  STOCK, 

see  "Stock." 
definition  and  nature,  745,  1138,  1139. 
"capital"  distinguished  from  "capital  stock,"  1140. 
shares  of  stock,  1141  et  seq.    And  see  "Shares  of  Stock." 
power  of  corporation  to  create  and  issue  stock,  1173. 
issue  of  stock  by  new  company  on  reorganization,  1033. 
issue  of  preferred  stock,  1303-1327.    See  "Preferred  Stock." 
subscriptions  for  capital  stock,  see  "Subscriptions  for  Stock." 
payment  of,  see  "Payment  of  Capital  Stock." 
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CAPITAL  STOCK— Cont'd. 

taxation  of  capital  stock,  744-750.    And  see  "Taxation  of  Corpora- 
tions." 
amount  of  capital  stock  and  increase  or  reduction  thereof,  1272- 
1303. 
in  general,  1272. 
fixing  amount,  1273,  1274. 

as  a  condition  precedent  to  liability  on  subscriptions,  1436. 
as  a  condition  precedent  to  incorporation,  210,  note,  212. 
increase  and  overissue,  1274-1297. 
in  general,  1274. 

what  constitutes  an  overissue,  1275. 

grant  of  power  to  increase  stock  by  the  legislature,  1275. 
constitutional  prohibition,  1275. 
amendment  of  by-laws,  1276. 
construction  of  statutes,  1276,  1277. 
necessity  for  increase,  1278. 
ratification  of  unauthorized  increase,  1278. 
restriction  or  impairment  of  power,  1278. 
exaction  of  bonus,  1278. 

how  and  by  whom  increase  must  be  made,  1279. 
power  of  the  directors,  1280. 
ratification  by  the  stockholders,  1280,  1281. 
power  of  majority  of  stockholders,  1916,  1924. 
revocation  of  vote  of  stockholders,  1281. 
Increase  of  stock  by  national  banks,  1281. 
effect   of   unauthorized  Increase  or  agreement  therefor, 
1281,  2438. 
increase  and  certificates  void,  1281. 
liability  to  bona  fide  purchasers,  1281. 
voting  on  stock,  1282. 
liability  on  subscriptions,  1282. 
agreement  illegal  and  void,  1282. 
cancellation  of  certificates,  1283. 
unauthorized  Increase  does  not  affect  validity  of  orig- 
inal stock,  1283. 
effect  of  irregularities  or  informalities,  1283-1286. 
in  general,  1283. 
estoppel,  1285. 
national  banks,  1286. 
subscriptions  for  new  stock,  1286,  1287. 
in  general,  1286. 
rescission,  1286. 

whether  subscriber  becomes  a  stockholder  before  pay- 
ment, 1286. 
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CAPITAL  STOCK— Cont'd. 

gubscriptioa  of  full  amount  not  a  condition  precedent 

to  liability,  1287. 
recovery  of  payments  when  increase  is  not  made,  1287. 
estoppel  of  subscribers  and  purchasers  as  against  cred- 
itors, 1287,  2438,  2441. 
rights  and  remedies  of  existing  stockholders  with  respect 
to  new  stock,  1290-1294. 
right  to  preference,  in  general,  1290. 
waiver  or  forfeiture  of  privilege,  1291. 
stock  dividend,  1291. 
remedies,  1892. 

sale  or  assignment  of  privilege,  1293. 
rights  on  transfer  of  stock,  1745. 
rights  on  pledge  of  stock,  1878. 
charging  stockholders  a  bonus,  1293. 
rights  as  between  life  beneficiary  of  shares  and  re- 
mainderman, 1294. 
sale  of  new  stock  by  the  corporation,  1294. 
compliance  with  statute,  1295. 
public  or  private  sale,  1295. 
premium,  who  entitled  thereto,  1295. 
liabilities  arising  out  of  increase  of  stock,  1295-1297. 
in  general,  1295. 
individual  liability  to  creditors  until  stock  is  paid  in, 

1296. 
conspiracy  and  fraud  upon  the  public,  1296. 
reduction  of  capital  stock,  1297-1303. 
in  general,  1297. 
under  legislative  authority,  1298. 
by-laws,  1299. 
effect  of  reduction,  1300. 
declaring  a  dividend,  1301. 
power  of  majority,  1916,  1924. 

effect  of  purchase  of  its  shares  by  a  corporation,  1302. 
increase  or  reduction  in  number  of  shares  or  their  par  value, 
1302, 1303. 
illegal  issue  of  stock  by  foreign  corporation,  injunction  or  can- 
cellation, 2754. 

CARRIERS, 

see  "Railroad  Companies." 
powers,  see  "Powers  of  Corporations." 
liability  for  torts,  see  "Torts." 

power  of  legislature  over  carriers,  see  "Legislative  Control  over 
Corporations." 
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CASHIERS, 

powers  or  authority  of  cashiers,  in  general,  2153. 
cashiers  of  banks,  2153. 
contracts  generally,  2153,  2154. 
receiving  and  paying  deposits,  2154,  2158. 
receiving  special  deposits,  2154. 
issue  of  certificates  of  deposit,  2154. 
certifying  checks,  2154,  2158. 
drawing,  accepting,  and  indorsing  bills  and  drafts,  2154,  2165, 

2158. 
indorsement  for  collection,  2155,  2156. 
receipt  of  paper  for  collection,  2155. 
buying  and  selling  bills  of  exchange,  2155. 
renewal  of  notes  and  extensions,  2155. 
sale  and  transfer  of  paper  and  securities,  and  indorsement 

thereof,  2155. 
guaranties,  etc.,  2156. 
borrowing  money,  2156. 
pledge  of  assets  of  bank,  2156. 
collecting  and  receiving  payment  of  debts,  2156. 
institution  of  suits,  2156. 
employment  of  attorney,  2156. 
compromise  of  claims,  2156. 
release  of  debt  and  mortgage,  2156. 
acts  and  contracts  outside  of  banking  hours,  or  elsewhere  than 

at  the  bank,  2156,  2157. 
matters  not  within  the  cashier's  implied  powers,  in  general, 
2157. 

sale  or  purchase  of  real  estate,  2157. 

sale  of  personal  property,  2157. 

mortgage  of  real  or  personal  property,  2157. 

special  contract  for  transfer  of  money,  2157. 

acceptance  of  draft  to  be  drawn  at  a  future  day,  2157. 

accommodation  paper,  2157. 

certification  of  his  own  check,  2158. 

indorsement  of  his  own  note,  2158. 

purchase  of  stock  in  another  corporation,  2158. 

transfer  of  notes  in  payment  of  deposit,  2158. 

promise  to  pay  usurious  interest  on  deposit,  2168. 

appearance  and  defense  of  suits,  2158. 

waiving  service  of  process,  2158. 

executing  bond  of  indemnity  to  sheriff,  2158. 

release  of  debtors  of  bank,  2158. 

release  of  sureties  or  indorsers,  2158. 

limitations  in  charter  or  by-laws,  2159. 
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CASHIERS— Cont'd. 


apparent  authority,  estoppel,  2159-2176.  In  detail,  see  "Officers 
and  Agents  of  Corporations." 

ratification,  2159,  2176-2194.  In  detail,  see  "Officers  and  Agents  of 
Corporations." 

notice  to  or  knowledge  of,  effect  on  corporation,  2194-2216.  In  de- 
tail, see  "Notice  and  Knowledge." 

admissions  and  declarations  of,  effect  as  against  corporation,  2216- 
2228.    In  detail,  see  "Admissions  and  Declarations." 

CERTIFICATES, 

trust  certificates,  transfer  of,  1722. 

CERTIFICATES  OF  ACKNOWLEDGMENT, 

of  articles  or  certificate  of  incorporation,  215. 

CERTIFICATES  OF  DEPOSIT, 

issue  of,  before  incorporation,  304. 

CERTIFICATES  OF  INCORPORATION, 

issue  of,  in  formation  of  corporation,  147. 

issue  of,  by  court,  147. 

revocation   of,   147. 

filing  of,  148. 

fee  for  filing,  148. 

refusal  to  issue  because  of  similarity  of  corporate  names,  156. 

effect  of  failure  to  file  or  publish,  and  of  defects,  204,  209,  211,  212, 

214-217.     And  see  "Irregularities  in  Organization  and  Failure  to 

Incorporate." 

CERTIFICATES  OF  STOCK, 

nature  of  certificate,  in  general,  1157. 

necessity  for  issue  of  certificates,  1158. 

not  necessary  to  liability  on  subscription,  1158,  1437. 

but  issue  or  tender  necessary  in  case  of  sale  of  stock,  1159. 

not  necessary  to  render  stockholders  liable  to  or  for  benefit  of 

creditors,  2434. 
not  necessary  to  statutory  liability  of  stockholders  for  corporate 

debts,  2542. 
not  necessary  to  entitle  stockholder  to  vote,  1994. 
certificate  of  stock  as  property,  1159. 
detinue  or  replevin  to  recover  certificate,  1159. 
action  for  conversion,  1159. 
certificate  of  stock  as  a  chose  in  action,  etc.,  1160. 
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CBRTIPrCATES  OF  STOCK— Cont'd. 

as  a  security,  1160. 

as  a  negotiable  instrument,  1160,  1748-1756.    See,  also,  "Transfer 

of  Stock." 
issue  of  certificate  as  a  transfer  of  stock,  1160. 
transfer  of  certificate  as  a  transfer  of  stock,  1161.    See  "Transfer 

of  Stock." 
jurisdiction  over  certificate  as  jurisdiction  over  stock,  1161. 
power  to  issue  certificates,  and  validity  of  certificates,  1331,  1332. 
what  constitutes  the  issue  of  a  certificate,  1334. 
issue  of  a  certificate  not  a  transfer  of  stock,  1334. 
form  of  certificates,  1334. 

inserting  stipulations  or  provisions  in  certificate,  1334. 
omission  of  corporate  seal,  1335. 

provision  in  certificate  reserving  lien  on  shares,  1763. 
right  to  certificate  and  remedy  for  refusal  to  issue  the  same,  1335- 
1338. 

in  general,  1335. 

mandamus,'  1336,  1338. 

suit  in  equity  to  compel  issuance,  1336,  1338. 

assumpsit  to  recover  damages,  1336. 

action  for  conversion  of  stock,  1336,  1337. 

rescission  of  subscription  for  stock,  1337. 

statute  of  limitations,  1337. 

right  of  preferred  stockholders  to  certificates,  1318. 

compelling  issue  of  certificate  by  foreign  corporation,  2757. 

right  of  transferee  to  new  certificate,  1744,  1838. 
necessity  for  issue  of  new  certificate  to  transferee,  1805. 
rights  apd  remedies  in  case  of  loss  of  certificate  of  stock,  1338. 
cancellation  of  certificates,  1340. 

fictitious  certificates  of  stock,  rights  and  liabilities  arising  there- 
from, 1341-1357. 

in  general,  1341. 

overissue  of  stock  is  void,  1281,  1341. 

but  corporation  may  be  liable  in  damages,  1281,  1342. 

authority  of  officer  or  agent  issuing  the  certificate,  1344, 

forged  certificate,  1346. 

certificates  signed  in  blank,  1349. 

stolen  certificates,  1350. 

persons  who  are  entitled  to  relief,  1352. 

remedies  of  the  corporation,  1356. 

cancellation  of  certificates,  1283. 
fraudulent  or  unauthorized  issue  as  ground  for  forfeiture  of  char- 
ter, 876. 
surrender  of  certificate  to  procure  registration  of  transfer.  1SC5. 
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CESSATION  OF  BUSINESS, 

see  "Abandonment";  "Dissolution  of  Corporations." 

CHAMBERS  OF  COMMERCE, 

acquisition  of  membership,  1104,  1107,  1108. 

expulsion  of  members,  1121,  1124,  1125.    And  see  "Expulsion  of 
Members." 

CHANGE, 

in  charter  of  corporation,  see  "Amendment  of  Charters." 
of  corporate  name,  see  "Change  of  Corporate  Name." 
reorganization,  see  "Reorganization  of  Corporations." 
consolidation,  see  "Consolidation  of  Corporations." 

CHANGE  OF  CORPORATE  NAME, 

power  to  change,  159. 

effect  of  change,  160,  976. 

mode  of  changing,  160. 

selection  of  name  similar  to  that  of  another  corporation,  161. 

acceptance  of  change,  161. 

continuing  use  of  original  name  after  change,  161. 

estoppel  to  question  validity  of  change,  162. 

effect  of  change  as  to  actions  and  judgments,  162. 

power  of  legislature  to  change,  720. 

CHARGES, 

by  railroad  companies  and  other  quasi  public  corporations,   see 
"Legislative  Control  over  Corporations." 

CHARITABLE  CORPORATIONS, 

definition  and  nature,  61. 

what  corporations  are  charitable,  61-63,  88,  134. 

whether  they  are  public  or  private,  67. 

powers  of  the  legislature  with  respect  to,  684.    See  "Legislative 

Control  over  Corporations." 
liability  for  torts  of  oflBcers,  agents,  or  servants,  644. 
grants  for  charitable  uses  before  formation  of  corporation,  339. 

CHARTERS, 

what  constitutes  charter,  special  acts,  374. 
corporations  under  general  laws,  375. 
amendments,  376.    See,  also,  "Amendment  of  Charters." 
special  charter  after  incorporation  under  general  law,  376. 
by-laws,  not  part  of  charter,  376. 
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CHARTERS— Cont'd. 

general  rules  of  construction,  376-384. 
intention  of  legislature  governs,  376. 
strict  construction,  377. 
enumeration  of  certain  powers  as  an  implied  exclusioB   of 

others,  380,  404. 
construction  as  a  whole,  380. 
harmonizing  all  parts,  380. 
reasonable  construction,  381. 

construction  so  as  to  uphold  act  as  constitutional,  381. 
words  to  be  given  ordinary  meaning,  381. 
except  where  special  meaning  by  custom  or  usage,  381. 
restriction  of  general  words  by  specific  words  preceding,  381. 
^  provisos  and  exceptions,  382. 
directory  provisions,  382. 

application  of  general  laws  to  corporations,  383. 
as  to  what  powers  are   conferred  upon  corporations,  see  "Pow- 
ers of  Corporations." 
acceptance  of,  necessary,  120. 

sufficiency  of  acceptance,  )121. 
conditional  or  partial  acceptance,  121. 
time  of  acceptance,  122. 
who  may  accept,  122. 
how  acceptance  may  be  evidenced,  122. 
presumption  of  acceptance,  122. 
place  of  acceptance,  123, 
revocation  or  withdrawal  of  acceptance,  124. 
revocation  or  withdrawal  of  charter,  125. 

before  acceptance,  125. 
amendment  of  charters,  in  general,  163. 

power  to  amend,  164.     See  "Legislative  Control  over  Oerpo- 

rations";   "Majority  of  Stockholders." 
amendments  by  special  laws,  107,  110,  164. 
amendments  under  general  laws,  164,  165. 
acceptance  of  amendment,  necessity  for,  166. 
sufficiency  of  acceptance,  167. 

form,  evidence,  and  presumption  of  acceptance,  168. 
estoppel  to  deny  acceptance,  168,  169,  173. 
authority  to  accept  amendment,  170,  2102,  2103. 
acceptance  by  stockholders,  necessity  for  formal  meeting, 

1962.    And  see  "Corporate  Meetings  and  Elections." 
power  of  majority  to  bind  minority,  171,  1916-1933.    See 
"Majority  of  Stockholders." 
estoppel  to  question  amendment,  173,  266. 
effect  of  amendment,  in  general,  173. 
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CHARTERS— Cont'd. 

grant  of  special  charter  to  an  existing  corporation,  174. 
burdens  imposed,  174. 
submission  of  amendment  to  vote  of  people,  102. 
effect  of  misnomer  of  corporation  in  amending  statute,  154, 
note,  166. 
extension  of  charters,  in  general,  175. 
under  general  laws,  175. 
by  special  act,  176. 
acceptance  of  extension,  178. 
power  of  the  legislature,  697. 
revival  of  charters,  178. 

acceptance  of  revival,  178. 
repeal  of  charters,   834-838.    See  "Dissolution  of  Corporations"; 

"Legislative  Control  over  Corporations." 
effect  of  repeal  of  charter,  731. 

corporation  can  no  longer  exercise  powers,  731. 
but  equitable  rights  of  stockholders  in  property  not  affected, 
731. 
■what  constitutes  a  repeal,  837. 

expiration  of  charter,  837-840.    See  "Dissolution  of  Corporations." 
assignment  of  charter,  organization  by  assignees,  whether  de  facto 

corporation,  248. 
license  to  foreign  corporation  distinguished  from  charter,  358. 

CHATTEL, 

shares  of  stock  as  a  chattel,  1145. 
certificate  of  stock  as  a  chattel,  1159. 
mortgages,  see  "Chattel  Mortgages." 

CHATTEL  MORTGAGES, 

power  of  corporation  to  mortgage  property,  428.    See,  also,  "Mort- 
gages." 
mortgage  of  unpaid  subscriptions,  1536. 
power  of  corporation  to  take  mortgage,  496-501. 
authority  of   officers  to  mortgage,   see,   generally,   "Officers   and 
Agents  of  Corporations." 

directors  or  trustees,  2100,  2107. 

requirement  of  assent  of  stockholders,  2110. 

the  president,  2137,  2138. 

the  vice  president,  2143. 

general  manager,  etc.,  2125. 

the  treasurer,  2148,  2149. 

the  secretary,  2153. 

cashiers,  2156,  2157. 
mortgage  of  shares  of  stock,  1144,  1145,  1896. 
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authority  of  cashier  to  certify,  2154,  2158. 

CHOSBS  IN  ACTION, 

power  of  corporation  to  take  and  hold  choses  in  action,  417-419. 
negotiation  or  transfer  by  corporation  of  choses  in  action,  431. 

CHURCH, 

see  "Religious  Corporations." 

CITIES, 

as  corporations,  65. 

see  "Municipal  Corporations." 

CITIZENSHIP, 

whether  corporators  must  he  citizens,  126. 

nonresidents  as  corporators,  de  facto  corporate  existence,  260. 

CITIZENSHIP  OP  CORPORATIONS, 

see  "Foreign  Corporations." 
a  corporation  as  a  citizen  for  jurisdictional  and  other  purposes,  54, 

351,  352. 
a  citizen  of  state  of  creation  only,  16,  351,  352.     And  see  "Foreign 

Corporations." 
corporations  under  the  laws  of  several  states,  354,  2679. 

consolidation,  356,  2679. 
effect  of  doing  business  in  another  state,  356,  358,  2679. 
distinction  between  a  charter  and  a  license  from  another  state 

358,  2679. 
corporations  created  by  congress,  359,  2681. 
corporations  in  the  District  of  Columbia,  359,  2681. 
national  banks,  360,  361,  2681. 
territorial  corporations,  361,  2682. 

CIVIL  CORPORATIONS, 
definition,  61. 

CLASSIFICATION  OF  CORPORATIONS, 

in  general,  56. 
aggregate  and  sole,  57-61. 
ecclesiastical  and  lay,  61. 
eleemosynary  and  civil,  61-63. 
public  and  private,  64-70. 
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CLASSIFICATION  OP  CORPORATIONS— Cont'd. 

quasi  public,  68. 

the  United  States  and  the  states  as  corporations,  70. 

stock  and  nonstocli,  71. 

quasi  corporations,  71. 

domestic  and  foreign,  73.    See  "Foreign  Corporations." 

statutory  classification,  in  general,  74. 

how  the  character  of  a  corporation  is  determined,  74,  2502. 

"trading"  corporations,  75,  133. 

"mercantile"  or  "commercial"  corporations,  77,  133. 

"manufacturing"  corporations,  78,  131,  2502. 

"transportation"  corporations,  81. 

corporations  for  "industrial  pursuits,"  83,  134. 

"business"  corporations,  83. 

corporations  for  "pecuniary  profit,"  83. 

"moneyed"  corporations,  84. 

"banking"  corporations,  84. 

trust  companies,  84. 

"beneficial"  corporations,  85. 

"insurance"  corporations,  86. 

building  and  loan  associations,  87. 

"literary"  corporations,  87. 

"scientific"  corporations,  88,  130. 

"charitable"  corporations,  88,  134. 

"benevolent"  corporations,  88,  134. 

"religious"  corporations,  90. 

corporations  for  "work  of  internal  improvement,"  90. 

corporations  for  work  of  "public  improvement,"  90. 

corporations  for  work  of  "public  utility,"  90,  134. 

CLERKS, 

individual  liability  of  stockholders,  2508-2513.    See  "Creditors  of 
Corporations,"  V. 

CLUBS, 

expulsion  of  members,  1124,  1125.    And  see  "Expulsion  of  Mem- 
bers." 

COLLATERAL  ATTACK, 

on  existence  of  corporation,  see  "De  Facto  Corporations." 

COLLATERAL  SECURITY, 

power  of  corporations  to  take  and  enforce,  415,  496-501. 

power  of  corporation  to  take  shares  in  another  corporation  as  se- 
curity, 529. 
Vol.  3— P.  Cor.  68. 
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COLLATERAL  SECURITY— Cont'd. 

power  of  corporation  to  take  its  own  stock  as  collateral,  539. 
power  of  corporation  to  pledge  property,  428. 
pledge  of  shares  of  stock,  see  "Pledge  of  Shares." 

COLLEGES  AND  UNIVERSITIES, 

as  eleemosynary  or  charitable  corporations,  61-63,  88. 
whether  public  or  private,  67. 

whether  they  are  corporations  for  "pecuniary  profit,"  84. 
"literary"  corporations,  87. 

power  of  the  legislature  over,  see  "Legislative  Control  over  Cor- 
porations." 

COLLUSION, 
see  "Fraud." 

COLORABLE  SUBSCRIPTIONS, 
see  "Subscriptions  for  Stock." 

COLORABLE  TRANSFERS  OF  STOCK, 

validity  and  effect,  1723,  1738,  2448-2450,  2561. 

COMBINATIONS, 

see  "Illegal  Combinations." 
power  of  corporation  to  enter  into  partnership,  see  "Partnership." 
consolidation,  see  "Consolidation  of  Corporations." 
combinations  for  voting  stock,  see  "Voting  Trusts." 

COMITY, 

right  of  foreign  corporation  to  do  business,  own   property,  and 

maintain  suits,  see  "Foreign  Corporations." 
e&torcing  subscriptions  in  other  states,  2466. 

enforcing  statutory  liability  of  stockholders  in  other  states,  2601. 
enforcing  liability  of  oflScers  in  other  states,  2675. 

COMMENCEMENT  OF  BUSINESS, 

see  "Conditions  Precedent";  "Creation  of  Corporations";  "Promo- 
tion of  Corporations." 

COMMERCE, 

see  "Interstate  and  Foreign  Commerce." 
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COMMERCIAL  PAPER, 

see  "Bills  and  Notes";  "Bonds." 

COMMISSIONERS  TO  RECEIVE  SUBSCRIPTIONS, 

in  general,  1400. 

discretion,  acting  by  deputy,  1400. 

failure  to  take  oath,  1401. 

authority  and  powers,  1401,  1428. 

requirement  of  notice,  1402. 

termination  of  authority  and  responsibility,  1402. 

subscriptions  by  commissioners  themselves,  1403. 

neglect,  fraud,  or  illegal  action  on  the  part  of  the  commissioners, 

1404. 
responsibility  of  corporation  for  fraud  of  commissioners,  1463. 
delay  in  taking  subscriptions,  210,  note. 

COMMISSIONS, 

payment  for  procuring  subscriptions,  1204. 
secret  profits  by  ofiBcers  and  agents,  2689  et  seq. 
secret  profits  by  promoters,  324. 

COMMON  CARRIERS, 

see  "Railroad  Companies." 

COMMON  LAW, 

corporations  by  the  common  law,  96. 

COMMON  SEAL, 

see  "Corporate  Seal." 

COMMON  STOCK, 

see  "Preferred  Stock";  "Stock." 

COMPENSATION, 

of  directors  or  other  officers,  see  "Salary  or  Other  Compensalion 

of  Officers." 
of  superintendent  or  other  person  employed  by  promoters,  304,  30E. 

adoption  of  contract  by  corporation,  308. 
liability  of  corporation  for  services  and  expenses  of  promoters, 

316. 

COMPROMISE, 

power  of  corporation  to  compromise,  457,  672. 
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COMPROMISE— Cont'd. 

taking  shares  in  another  corporation  to  effect  compromise,  531. 
power  of  corporation  to  take  its  own  stock  to  effect  compromise, 

540. 
compromise  between  corporation  and  promoters,  334. 
authority  of  officers  to  compromise,  directors  or  trustees,  2101. 

general  manager  or  superintendent,  2119,  2120,  2127. 

president,  2140. 

vice  president,  2143. 

treasurer,  2148. 

secretary,  2151. 

cashiers,  2156,  2158. 
decree  authorizing  receiver  to  compromise  with  stockholders  with 
respect  to  liability  on  subscriptions,  2468. 

CONDEMNATION  OP  LAND, 
see  "Eminent  Domain." 

CONDITIONAL  SUBSCRIPTIONS, 
see  "Subscriptions  for  Stock." 

CONDITIONS  PRECEDENT, 

in  organization  of  corporations,  failure  to  comply  with,  202. 

effect  as  against  the  state,  202. 

effect  as  against  others  than  the  state,  204. 

conditions  precedent  and  subsequent  distinguished,  206-209. 

water  companies,  action  by  municipal  authorities,  203. 

preparing,  subscribing  and  acknowledging  articles  of  associa- 
tion or  certificate,  142-146,  204,  212,  216. 

contents  of  articles  or  certificate,  143-146,  204,  211,  213,   214, 
216. 
surplusage,  216. 

publishing  articles  or  certificate,  204,  208,  216. 

filing  or  recording  articles  or  certificate,  148,  204,  208,  209,  note, 
211,  213,  216. 

filing  fao  simile  of  seal,  inaccuracy,  214,  note. 

number  of  corporators,  128,  204. 

subscription  of  capital  stock  or  certain  amount,  204,  209,  note. 

payment  of  capital  stock  or  certain  amount,  204,  210,  note,  214. 

affidavit  of  payment,  214,  note. 

fixing  amount  of  capital  stock,  210,  note,  212. 

issue  of  certificate  of  organization  or  incorporation,  207,  209, 
note. 

commencement  or  completion  of  railroad  or  other  works,  208. 

giving  of  bond  by  treasurer,  209,  note. 
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CONDITIONS   PRECEDENT— Cont'd. 

giving  of  bond  by  associates,  209,  note. 

payment  of  fee  or  tax  to  secretary  of  state,  210,  note. 

election  of  directors  and  other  ofiBcers,  210,  note. 

publication  of  notice  of  incorporation,  215,  note,  216. 

directory  provisions,  210-213. 

substantial  compliance  with  statute,  213-216. 

compliance  with  statutory  requirements,  but  not  in  prescribed 

order,  215. 
waiver  and  cure  of  defects,  217-220. 
individual  liability  of  associates  for  failure  to  comply  with 

conditions,  220. 
individual  liability  of  officers,  225. 

de  facto  corporate  existence,  see  "De  Facto  Corporations." 
estoppel  to  deny  corporate  existence,  see  "Estoppel  to  Deny 

Corporate  Existence." 
quo  warranto  by  the  state,  see  "Quo  Warranto." 
equity  jurisdiction,  injunction,  see  "Equity." 
conditions  precedent  to  liability  on  subscriptions,  1419-1447,  2434, 
2440.    See  "Subscriptions  for  Stock." 

CONDITIONS  SUBSEQUENT, 

failure  to  comply  with,  effect  on  corporate  existence,  206. 

conditions  precedent  and  subsequent  distinguished,  206,  207. 
see,  also,  "Conditions  Precedent." 
exercise  of  powers  before  performance  of  conditions  subsequent, 

300,  301,  337. 
nonperformance  of,  as  ground  for  forfeiture  of  charter,  884-886. 
nonperformance  of,  whether  it  dissolves  corporation,  867-870. 

CONFESSION  OF  JUDGMENT, 
see  "Judgment." 

CONFLICT  OF  LAWS, 

powers  of  corporation,   2689-2694. 
transfers  of  stock,  1733,  1735,  1741,  2447. 
liability  of  stockholders,  2447,  2492. 

laws  governing  foreign  corporations,  2689-2694.    And  in  detail,  see 
"Foreign  Corporations." 

CONGRESS, 

power  of  congress  to  create  corporations,  112. 
in  general,  112. 
under  interstate  commerce  clause,  113. 
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m  the  District  of  Columbia,  113. 

in  the  territories,  113. 
status  of  federal  corporations  as  foreign  corporation^,  2681. 
legislative  control  over  corporations  created  by  congress,  733. 
power  of  congress  to  Impose  taxes,  791. 

CONSENT, 

of  corporators  necessary  to  creation  of  corporation,  120-125. 

CONSIDERATION, 

for  contract  of  subscription,  1371. 

assumption  of  liabilities  by  succeeding  corporation,  990. 

reorganization  agreements,  1013. 

CONSOLIDATION  OF  CORPORATIONS, 

in  general,  1040. 

what  constitutes  a  consolidation,  1041. 

creation  of  a  new  corporation  not  necessary,  1042. 

purchase  and  consolidation  distinguished,  1043. 

corporations  of  different  states,  1043. 

power  to  consolidate,  1043-1054. 

necessity  for  legislative  authority,  1043. 

how  authority  to  consolidate  is  conferred,  1044. 

New  York  statute,  1045. 

ratification  of  consolidation,  1048. 

construction  of  statutes,  1048. 

withdrawal  or  impairment  of  power  to  consolidate,  689,  733, 

1049. 
dissent  of  stockholders,  power  of  majority,  1051,  1917,  1923, 
1926. 
power  of  the  legislature,  691,  1051. 
ratification,  1934. 
estoppel,  1052,  1934. 

remedies  of  dissenting  stockholders,  1052,  1502. 
discharge  from  liability  on  subscription,  1502. 
dissent  of  creditors,  1053. 

power  of  the  legislature,  1053. 
mode  of  effecting  consolidation  under  legislative  authority,  1054- 
1057. 
in  general,  1054. 
authority  of  directors,  2105. 
compliance  with  statute,  1054. 
consolidation  agreement,  1055. 
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election  of  directors,  1055. 

filing  agreement  or  articles,  1055. 

publication  of  notice,  etc.,  1055,  1056. 

payment  of  fee  or  tax,  1056. 

presumption  of  regularity,  1056. 

ratification  and  cure  of  defects  by  the  legislature,  1057. 
effect  of  unauthorized  or  ineffectual  attempt  to  consolidate,  1057. 

in  general,  1057. 

not  a  dissolution,  1057. 

ultra  vires  consolidation  as  ground  for  forfeiture  of  charter, 
879. 
de  facto  corporate  existence,  248,  1058-1060. 
estoppel  to  deny  validity  of  consolidation,  266,  1060,  1061. 

estoppel  of  municipality  which  has  subscribed  for  stock,  1060. 

estoppel  of  consolidated   corporation,   1061. 

estoppel  of  constituent  corporations,   1061. 

estoppel  of  stockholders,  1061,  1934. 

estoppel  of  creditors,  266,  1061. 
dissolution  of  consolidating  corporations,  and  creation  of  new  cor- 
poration, 1062. 

creation  of  new  corporation,  1062. 

merger  in  corporation  whose  existence  is  continued,  1062. 

continuance  of  both  corporations,  1064. 
rights,  powers,  franchises,  privileges,  and  property  of  consolidated 
corporation,  1064-1074. 

in  general,  1064. 

eminent  domain,  1067. 

rates  or  tolls  chargeable  by  railroad  companies,  etc.,  1067. 

power  to  mortgage  propertj'  and  franchises,  1067. 

immunity  of  officers  and  employes  from  working  on  roads  and 
jury  service,  1067. 

powers  as  to  claims  against  consolidating  corporations,  1067. 

right  to  benefit  of  license  to  use  patent,  1067. 

right  to  receive  municipal  aid  subscription,  1067. 

the  law  in  force  at  time  of  consolidation  governs,  1067. 

cessation  of  exemptions  enjoyed  by  consolidating  corporations, 
1068. 

rights  with  respect  to   contracts  and  claims  of  consolidating 
corporations,   1068. 

subscriptions  to  stocky  1069. 

municipal  aid  subscriptions  and  bonds,  1069. 

exemptions  from  taxation,  1070,  1073. 

effect  of  constitutional  limitations  and  provisions,  1072. 

effect  of  reservation  of  power  to  alter,  amend,  or  repeal  char- 
ter, 1073. 
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privilege  or  exemption  enjoyed  by  one  corporation  only,  1073. 
burdens  and  liabilities  of  consolidated  corporation,  1075-1086. 
in  general,  1075. 

liability  on  contracts  and  for  debts  of  consolidating  corpora- 
tions, 1076-1079. 
in  general,  1076. 
statutory  liabilities,  1078. 
contracts  to  exchange  stock  for  bonds,  1079. 
liability  for  torts  of  consolidating  corporations,  1080. 
liability  for  dividends,  1635. 
consolidation  after  foreclosure  sale,   1082. 
effect  of  statute  continuing  consolidating  corporations,  1082. 
taking  renewal  notes,  1083. 
taking  Judgment  against  old  corporation,  1083. 
remedy  against  consolidated  corporation,  1084,  1085. 
action  at  law,  1084. 
remedy  in  equity,  1085. 
rights  of  creditors   against  consolidating  corporations  and  their 
property,  1086-1088. 
where  consolidating  corporations  are  dissolved,  1086. 
waiver,  1086. 
laches,  10S6. 

bona  fide  purchasers,  1087. 

where  consolidating  corporation  is  not  dissolved,  1087. 
bankruptcy  or  insolvency  proceedings,  1087. 
effect  of  consolidation  as  to  liens,  1087,  1088. 
rights  and  liabilities  of  stockholders,  1089-1092. 
rights  in  general,  1089. 
right  to  stock,  1089. 

action  to  compel  issue  of  stock  or  for  damages,  1090. 
dividends,  1635. 

secret  agreements  between  stockholders,  1090,  1091. 
estoppel  by  surrendering  old  stock  and  accepting  new  stock, 

1091. 
liabilities  of  stockholders,  1091. 

on  subscriptions  for  stock,  1091,  1502. 
statutory  liability  to  creditors,  1091,  2492. 
frauds  upon  stockholders,  1091. 

issue    of    scrip    dividend    before    intended    consolidation, 
1091,  1092. 
authority  of  olEcers,  1092. 

effect  of  consolidation  on  actions  or  proceedings,  1092-1094. 
in  general,  abatement,  1092. 
revival  of  action  or  substitution,  1093. 
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consolidation  of  corporations  of  different  states,  1094-1100. 

in  general,  1094. 

status  of  such  a  corporation,  in  general,  1094. 

citizenship  and  residence,  1097. 

whether  "incorporated  under  the  laws"  of  a  particular  state, 
1097. 

conduct  of  business,  meetings,  contracts,  etc.,  1098. 

mortgages,  1099. 

actions,  1099,  1100. 

control  by  courts  and  legislatures,  1100. 
remedies  in  case  of  unauthorized  or  defective  consolidation,  1101. 

suit  by  stockholder  for  injunction,  1101. 
de  facto  corporate  existence,  1102. 

suit  by  creditor  for  injunction,  1101. 

quo  warranto  proceedings  by  the  state,  1101.     See  879. 

consolidation  by  competing  railroad  companies,  suit  by  indi- 
vidual citizen  under  a  statute,  1101. 

CONSPIRACY, 

liability  of  corporations  for  conspiracy,  629.    And  see  "Torts." 

exemplary  damages,  632-634. 
between  promoters  and  others,  liability  of  the  latter,  327. 

CONSTITUTIONAL  LAW, 

power  of  legislatures  in  creation  of  corporations,  etc.,  98  et  seq. 
limitations  of  constitution  of  the  United  States,  98. 

corporations  created  in  Confederate  states,  99. 
limitations  of  state  constitutions,  100  et  seq. 
in  general,  100. 

form  and  enactment  of  statutes,  100. 
unity  of  subject-matter,  100. 
expression  of  subject-matter  in  title  of  act,  101. 
requirement  of  two-thirds  vote  of  the  legislature,  102. 
submission  of  act  to  vote  of  people,  102. 
grant  of  exclusive  franchise  or  privileges,  102. 
constitutional  prohibition  against  special  acts,  104  et  seq. 

whether  a  law  is- general  or  special,  105. 

exception  of  particular  corporations,  107. 

exception  where  there  is  no  sufficient  general  law,  107. 

amendment  or  grant  of  additional  powers,  107. 

ratification  or  cure  of  defects  by  special  act,  109,  219. 

extension  or  revival  of  charters,  176,  178. 

prohibition   against   grant  of  "corporate  powers  and 
privileges"  by  special  act,  110. 
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application  of  this  to  amendments  of  charters,  110. 
special  acts  passed  before  adoption  of  constitutional 

prohibition,  111. 
prohibition  does  not  prevent  assignment  of  franchise, 
112. 
power  of  congress  to  create  corporations,  112. 
power  of  territorial  legislatures,  114. 
delegation  of  power  to  incorporate,  11-5,  116. 

organization  of  corporation  under  unconstitutional  statute,  wheth- 
er a  de  facto  corporation,  245,  246. 
estoppel  to  deny  corporate  existence,  284. 
construction  of  statute  so  as  to  uphold  same  as  constitutional,  381. 
obligation  of  contracts,  revocation  or  withdrawal  of  charter  be- 
fore acceptance,  125. 
withdrawal  or  impairment  of  "^ower  to  consolidate,  1049. 
powers  of  the  legislatures  over  corporations,  see  "Legislative  Con- 
trol over  Corporations." 
constitutionality  of  dissolution  of  corporation,  831. 
power  of  legislature  to  repeal  charters,  678  et  seq.,  833,  835. 
effect  of  constitutional  limitations  and  provisions  after  consolida- 
tion, 1072. 
constitutionality  of  provisions  for  reorganization  of  corporations, 

1036. 
power  of  legislature  to  withdraw  authority  to  reorganize,  or  im- 
pose tax,   971. 
statutes  excluding  foreign  corporations,   or   imposing  conditions, 
2702-2708.    And  see  "Foreign  Corporations." 
in  general,  2702. 
constitutional  prohibition  against  denying  to  citizens  of  other 

states  privileges  and  immunities,  2703. 
discrimination  against  nonresident  creditors,  2703. 
prohibition  against  denying  to  any  person  equal  protection  of 

the  law,  2704. 
retaliatory  statutes,  2700. 

interference  with  interstate  or  foreign  commerce,  2705. 
corporations  in  employ  of  United  States  government,  2707. 
prohibiting  removal  of  suits  into  federal  courts,  2707. 
obligation  of  contracts,  vested  rights,  2708,  2724. 
revocation  of  license,  2725. 
curative  statutes,  2726. 
extraterritorial  effect  of  judgments  against  foreign  corporations, 

2751. 
constitutional  provisions  regulating  or  excluding  foreign  corporar 
tions,  2695-2702. 
whether  self-executing,  2702. 
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constitutional  provisions  Imposing  individual  liability  upon  stock- 
holders  for   corporate   debts,   2482-2504.     See   "Creditors   of 
Corporations,"   V. 
■whether  self-executing,  2489-2491. 
constitutionality  of  statutes  imposing  or  removing  individual  liar 

bility  of  stockholders,  2482-2491. 
for  questions  as  to  taxation,  see  "Taxation  of  Corporations." 

CONSTRUCTION  OF  CHARTERS, 

what  constitutes  charter,  special  acts,  374. 
corporations  under  general  laws,  375. 
amendments,  376.     See,  also,  "Amendments  of  Charters." 
special  charter  after  incorporation  under  general  law,  376. 
by-laws  no  part  of  charter,  376. 
general  rules  of  construction,  376-384. 

intention  of  the  legislature  governs,  376. 

strict  construction,  377. 

enumeration  of  certain  powers  as  an  implied  exclusion  of 
others,  380,  404. 

construction  as  a  whole,  380. 

harmonizing  all  parts,  380. 

reasonable  construction,  381. 

construction  so  as  to  uphold  act  as  constitutional,  381. 

words  to  be  given  ordinary  meaning,  381. 

except  where  special  meaning  by  custom  or  usage,  381. 

restriction  of  general  words  by  specific  words  preceding, 
381. 

provisos  and  exceptions,  382. 

directory  provisions,   382. 

application  of  general  laws  to  corporations,  383. 

as  to  what  powers  are   conferred  upon  corporations,   see 
"Powers  of  Corporations." 

CONTEMPT  OP  COURT, 

liability  of  corporation  for,  662. 

CONTRACT  OF  MEMBERSHIP, 
see  "Members  or  Stockholders." 

CONTRACTS, 

powers  of  corporations  with  respect  to  contracts,  453-522. 

as  to   corporate  powers  generally,    and  construction   of  char- 
ters, see  "Powers  of  Corporations." 
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the  general  rule  as  to  power  to  contract,  454. 

authorized  contracts,  454. 
illustrations,  455. 
arbitration,  457. 
compromises,  457. 

unauthorized  contracts,  457. 
illustrations,  458-460. 

benefit  to  corporation  not  the  test,  460. 

usage  and  custom,  461. 

contracts  in  anticipation  of  authority,  461. 

presumption  of  validity,  462. 

contracts  prohibited  by  law,  462. 

contracts  contrary  to  public  policy,  463. 

contracts  by  quasi  public  corporation,  465. 

contracts  prohibited  by  charter,  466. 

limitation  of  indebtedness,  466. 

debts  to  which  the  prohibition  applies,  467. 
mere  change  in  form  of  indebtedness,  468. 
power  to  borrow  money,  468-474. 

in  general,  468. 

particular  corporations,  469. 

what  is  included  in  this  power,  471. 

when  this  power  is  not  implied,  472. 

prohibition  against  borrowing,  473. 

limitation  as  to  amount,  466,  474. 
•  eifect  of  ultra  vires  borrowing,  see  "Ultra  Vires  Contracts  and 
Transactions." 
power  to  become  party  to  negotiable  instruments,  474-481. 

in  general,  474. 

particular  corporations,  476. 

when  the  power  is  not  implied,  478. 

express  or  Implied  prohibition,  478. 
power  to  become  a  party  to  accommodation  paper,  479. 
power  to  issue  bonds,  481-486. 

in  general,  481. 

form  and  conditions,  482. 

negotiable  bonds,  negotiability,  482. 

express  or  implied  prohibition  or  restriction,  484. 

issue  for  unauthorized  purposes,  484. 

issue  at  a  discount,  485. 

fictitious  increase  of  indebtedness,  485. 
power  to  become  surety  or  guarantor,  486-491. 

not  generally  implied,  486. 

but  may  be  under  some  circumstances,  487. 
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illustrations,  488-491. 

surety  and  guaranty  companies,  488. 
power  to  enter  into  copartnership,  491-495. 

in  general,  491. 

as  a  rule,  there  is  no  such  power,  491. 

contracts  which  are  within  the  rule,  493. 

when  the  rule  does  not  apply,  493. 

corporation  having  sole  management,  494. 

authorized  traffic  agreements  between  railroad  companies,  494. 

ownership  of  property  or  business  in  common,  413,  494. 
power  to  loan  money,  495,  496. 

in  gensral,  495. 

express  or  implied  prohibition  or  restriction,  496. 
power  to  take  and  enforce  securities,  496-501. 

in  general,  496. 

power  to  enforce  securities,  498. 

express  or  implied  prohibition  or  restriction,  498. 

prohibition  against  real-estate  security,  499. 

transactions  within  such  a  prohibition,  499. 

prohibition  against  personal  or  personal  property  security,  500. 

"personal  security,"  national  bank  act,  500. 

excepted  transactions,  501. 
contracts  to  purchase  property,  502. 
contracts  to  sell  property,  502,  503. 
leases,  502,  503. 

power  to  act  as  agent  or  attorney,  504. 
employment  of  agents,  attorneys,  or  servants,  506. 

mode  of  appointing  an  agent,  506. 

estoppel,  507. 

ratification,  508. 
power  to  assist  in  actions  or  proceedings,  508. 
mode  of  contracting,  509. 

contracts  under  seal,  509.    See  "Corporate  Seal." 

execution  and  validity  of  deed,  509. 

corporate  seal,  requisites,  etc.,  509-514. 

effect  of  seal,  514. 

simple  contracts,  necessity  for  seal,  515. 

Implied  and  quasi  contracts,  517. 

express  charter  or  statutory  requirements,  in  general,  518. 
requirement  of  seal,  518. 
requirement  of  writing,  519. 
requirement  of  making  or  signing  by  particular  officers, 

519. 
provisions  merely  directory,  or  for   protection  of  stock- 
holders, 519. 


2802  INDEX. 

[RErERENCES  ABE  TO  PAGES.  1 

CONTRACTS— Cont'd. 

particular  provisions,  520. 
provisions  not  applicable  to  implied  or  quasi  contracts 

521. 
nor  to  executed  contracts,  521. 
nor  to  contracts  in  course  of  ordinary  business,  522. 

effect  of  misnomer  of  corporation,  153. 

use  of  assumed  name,  154. 

statute  of  frauds,  see  "Statute -of  Frauds." 
power  to  take  and  hold  stock  in  another  corporation,  523-534. 

in  general,  523. 

in  England,  523. 

in  the  United  States,  524. 

particular  corporations,  525-527. 

express  or  implied  authority,  527. 

taking  stock  as  collateral  security,  529. 

taking  stock  in  payment  of  debt,  530. 

taking  stock  to  effect  compromise,  531. 

taking  stock  in  payment  on  sale  of  property,  531. 

sale  of  entire  property  for  stock,  532.    And  see  436-439; 

presumption  of  authority,  533. 

speculating  in  stocks,  533. 

purchase  of  stock  to  control  corporation,  534. 

rights  and  liabilities  with  respect  to  shares,  534. 

dividends,  534. 

statutory  liability  to  creditors,  534. 
power  of  corporation  to  take  and  hold  its  own  stock,  534-540. 

in  general,  534. 

in  England,  534. 

in  the  United  States,  535. 

express  restriction,  538. 

fraud  upon  stockholders,  538. 

fraud  upon  or  prejudice  to  creditors,  538. 

taking  stock  as  collateral,  539. 

taking  stock  in  payment  of  debts,  539. 

taking  stock  to  effect  compromise,  540. 
effect  of  ultra  vires  contracts,  550-595.    And  see  under  "Ultra  Vires 

Contracts  and  Transactions." 
contracts  before  acquiring  corporate  existence,  299-302. 
contracts  before  performance  of  conditions  subsequent,  300,  301. 
contracts  of  de  facto  corporations,  see  "De  Facto  Corporations." 
estoppel  to  deny  existence  of  corporation,  see  "Estoppel  to  Deny 

Corporate  Existence." 
contracts  of  foreign  corporations,  see  "Foreign  Corporations." 
contract  by  or  with  corporation  not  a  contract  by  or  with  mem- 
bers, 10,  11. 
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members  cannot   sue   on   contracts   of   corporation,   14,   15.     See 

"Stockholders'  Suits." 
power  of  officers  and  others  to  bind  the  corporation,  see,  generally, 
"Officers  and  Agents  of  Corporations." 
directors  or  trustees,  2097,  2099,  2100.     And  see  "Directors  or 

Trustees." 
requirement  of  assent  of  stockholders,  2110. 
authority   of    general    manager    or   superintendent,    2119-2128. 

See  "General  Managers,"  etc. 
the  president,  2128-2143.     See  "President." 
the  vice  president,  2143.    See  "Vice  President." 
the  treasurer,  2145-2149.     See  "Treasurer." 
the  secretary,  2151-2153.     See  "Secretary." 
cashiers,  2153-2159.     See  "Cashiers." 
members  or  stockholders,  as  such,  cannot  bind  corporation,  11. 
authority    from    stockholders,    necessity    for   meeting,    etc.,    1962. 

And  see  "Corporate  Meetings  and  Elections." 
personal  liability  of  officers  and  agents  on  contracts,  2256-2262. 
contracts  between  a  corporation  and  its  directors  or  other  officers, 
2289-2316.     In  detail,  see  "Officers  and  Agents  of  Corporations." 
contracts  between  corporation  and  stockholders  or  members,   11, 

1658,  1934-1938. 
contracts  between  promoters  and  corporation,  323-335.     See  "Pro- 
motion of  Corporations." 
rights  of  promoters  on  contracts  made  before  incorporation,  321. 
liability  of  promoters  on  contracts  made  before  incorporation,  318- 

320. 
right  of  corporation  to  enforce  contracts  made  by  promoters,  315. 

See  "Promotion  of  Corporations." 
liability  of  corporation  under  contracts  made  by  promoters,  302- 

315.-    See  "Promotion  of  Corporations." 
liability  of  partners  after  becoming  incorporated,  348. 
liability  of  corporation  on  debts  or  contracts  of  partnership  from 

which  it  is  formed,  345. 
rights  of  corporation  as  to  contracts  of  and  debts  due  to  partner- 
ship from  which  it  is  formed,  344. 
effect  of  dissolution  of  corporation  with  respect  to  contracts,  923- 

927. 
effect  of  reorganization  or  succession  with  respect  to  corporate 

contracts,  979,  985,  et  seq.    See  "Succession  of  Corporations." 
effect  of  consolidation  of  corporations  with  respect  to  contracts, 

1068,  1076.    See  "Consolidation  of  Corporations." 
liability  of  associates  as  partners  on  failure  to  incorporate,  220-224. 
where  business  is  illegal,  222. 
statutory  liability,  224. 
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de  facto  corporate   existence,   231.    See   "De   Facto  Corpora- 
tions." 
estoppel  by  dealing  with  corporation,  267. 
liability  of  ofiScers  or  agents  after  defective  incorporation,  225,  226. 
de  facto  corporate  existence,  232. 
estoppel  by  dealing  with  corporation,  267. 
contracts  for  the  sale  of  shares  by  stockholders,  1846.     See  "Trans- 
fer of  Shares,"  VII. 

CONTRIBUTION, 

among  stockholders,  unpaid  subscriptions,  2444. 

statutory  liability,  2635. 
as  between  promoters  of  a  corporation,  323. 

right  of  officers  to  contribution  when  held  liable  to  creditors  under 
a  statute.  2674. 

inter  se,  2674. 

from  stockholders,  2674. 

CONTROL  OVER  CORPORATIONS, 

see  "Legislative  Control  over  Corporations." 
over  foreign  corporations,  see  "Foreign  Corporations." 

CONVERSION, 

of  corporate  property,  members  cannot  sue  therefor,  13. 
liability  of  corporation  to  action  for  conversion,  in  general,  623. 
conversion  of  shares  of  stock,  in  general,  1164. 
of  certificate  of  stock,  1159,  1164. 
what  constitutes  a  conversion  of  stock,  1165. 
conversion  by  the  corporation,  1166. 

illegal  forfeiture  or  sale  for  nonpayment  of  assessments, 

1166,  1269,  1522. 
refusal  to  recognize  transfer,  1166,  1838-1841. 
offer  to  return  certificate  not  necessary  before  suing,  1167. 
liability  of  corporation  for  recognizing  and  allowing  forged 
or    unauthorized    transfer,    1818-1820,    1822,    1833,    1837. 
See  "Transfer  of  Shares,"  V. 
refusal  to  issue  certificate  of  stock,  1336,  1337. 
conversion  by  third  persons,  1167. 
fraudulent  transfers,  1167. 

conversion  by  pledgee,  1167,  1168,  1890,  1891,  1893-1896. 
sale  for  illegal  tax,  1168. 

liability  of  person  selling  shares  as  broker  or  agent,  1824. 
liability  of  bailee,  1824. 
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CONVERSION— Cont'd. 

measure  of  damages  for  conversion  of  stock,  1168-1172. 

effect  of  return  of  or  offer  to  return  stock  after  conversion, 

1172. 
right  of  transferee  to  sue  for  conversion,  1745. 

CONVERTIBLE  STOCK  OR  BONDS,  ETC., 
in  general,  1323,  1327. 

-CONVEYANCES, 

power  of  corporation  to  take  conveyance  of  real  property,  397-413. 
in  general,  397. 
fee-simple  title,  399. 
as  tenant  in  common,  399. 
as  joint  tenant,  399. 
authorized  purposes,  400. 
quantity  of  land,  401. 

taking  conveyance  to  secure  payment  of  debt,  403. 
unauthorized  purposes,  403. 
enumeration  of  purposes   as   an  exclusion  of  other  purposes, 

404. 
express  or  implied  prohibition,  407-412. 
in  general,  407. 
statutes  of  mortmain,  408. 
prohibition  not  retroactive,  408. 
taking  conveyance  in  name  of  agent,  409. 
taking  and  holding  as  trustee,  409. 
conveyance  in  trust  for  corporation,  409. 
equitable  conversion,  409. 

prohibition  against  holding,  as  a  prohibition  against  tak- 
ing, 410. 
restriction  as  to  quantity  or  value,  411. 
taking  conveyance  to  procure  monopoly,  411. 
exception  of  particular  purposes,  412. 
presumption  of  powers,  413. 

powers  of  foreign  corporation,  see  "Foreign  Corporations." 
effect  of  ultra  vires  transaction,  see  "Ultra  Vires  Contracts 
and  Transactions." 
power  to  take  conveyance  or  transfer  of  personal  property,  413-420. 
power  to  take  transfer  of  choses  in  action,  417-419. 
power  to  take  conveyance  in  trust,  420-423. 
in  general,  420. 

ultra  vires  or  prohibited  conveyance  to  corporation  as  trustee, 
422. 
Vol.  3-P.  Cor.  69. 
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CONVEYANCES— Cont'd. 

power  of  corporation  to  convey  property,  in  general,  424. 

to  pay  debts,  430,  431. 

negotiation  or  transfer  of  clioses  in  action,  431. 

restrictions  on  power  of  alienation,  in  general,  432. 

leave  of  court,  433. 

consent  of  stockholders,  433. 

unauthorized  purpose,  434. 

gifts  or  donations,  434-436. 

alienation  of  entire  property,  436-439. 

property  held  subject  to  limitations,  or  on  specified  trust,  439. 

alienation  by  quasi  public  corporation,  440-444. 

alienation  of  franchises,  444. 

legislative  authority,  444-452. 

legislative  ratification,  451. 

presumption  as  to  validity,  451. 

power  to  lease  property,  see  "Leases." 

effect  of  ultra  vires  conveyance,  see  "Ultra  Vires  Contracts 
and  Transactions." 
corporate  seal,  necessity,  requisites,  etc.,  see  "Corporate  Seal." 
effect  of  misnomer  of  corporation,  153. 
use  of  assumed  name,  154. 
effect  of  similarity  of  corporate  names,  159. 
conveyances  to  or  by  de  facto  corporation,  233. 
estoppel  to  deny  existence  of  corporation,  272.     See  "Estoppel  to 

Deny  Corporate  Existence." 
conveyances  from  promoters  to  corporation,  323-325.     See  "Promo- 
tion of  Corporations." 
conveyances  between  a  corporation  and  its  stockholders  or  mem- 
bers, 14.  1658,  1934-1938. 
conveyances  between  a  corporation  and  its  directors  or  other  offi- 
cers, 2289-2316.     In  detail,  see  "Officers  and  Agents  of  Corpora- 
tions." 
conveyances   before  incorporation   or   performance   of  conditions, 
299,  302,  335-340. 

in  general,  299,  302,  335,  336. 

estoppel  to  deny  corporate  existence,  337. 

de  facto  corporations,  337. 

nonperformance  of  conditions  subsequent,  300,  301,  337. 

conveyances  in  trust  for  future  corporation,  337. 

delivery  of  deed  in  escrow,  336. 

vendor  as  trustee  for  corporation,  338. 

grants  of  franchises,  338. 

grants  for  charitable  or  public  uses,  339. 
effect  of  incorporation  on  title  to  property  of  corporators,  340. 
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CONVEYANCES— Cont'd. 

on  incorporation  of  partnerships,  etc.,  341-343. 

in  general,  341. 

equitable  title,  342. 

transfer  of  title  by  articles  of  association  or  charter,  342. 

estoppel  of  corporators,  343. 

fraudulent  conveyances,  343. 

New  York  case,  Bruce  v.  Bunce,  343. 
authority  of  officers  or  agents,  see,  generally,  "Officers  and  Agents 
of  Corporations." 

directors  or  trustees,  2100,  2106,  2107. 

requirement  of  assent  of  stoclcholders,  2110. 

general  managers  and  superintendents,  2122,  2125. 

the  president,  2135-2138. 

the  vice  president,  2143. 

the  treasurer,  2148,  2149. 

the  secretary,  2152. 

cashiers,  2155,  2157,  2158. 
authority  from  stockholders,  necessity  for  formal  meeting,  1962. 

See  "Corporate  Meetings  and  Elections." 
members,  as  such,  cannot  convey  corporate  property,  13. 

COPARTNERSHIP, 
see  "Partnership." 

CORPORATE  ENTITY, 
generally,  7  et  seq. 

CORPORATE  EXISTENCE, 

creation  of  corporations,  see  "Creation  of  Corporations";   "Chai> 

ters." 
time  of  acquiring  corporate  existence,  149. 
acceptance  of  charter,  150. 
performance  of  conditions  precedent,  150. 
de  facto  corporate  existence,  see  "De  Facto  Corporations." 
estoppel  to  deny  incorporation,  see  "Estoppel  to  Deny  Corporate 

Existence." 
extension  of  charters,  175-178. 
revival  of  charters,  178. 
proof  of,  see  "Evidence." 
proof  of  existence  of  foreign  corporations,  2694. 

CORPORATE  MEETINGS  AND  ELECTIONS, 
see  "Meetings  and  Elections." 
directors'  meetings,  see  "Directors  or  Trustees." 
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CORPORATE  NAME, 

see  "Name  of  Corporation." 

CORPORATE  POWERS, 

see  "Powers  of  Corporations." 

CORPORATE  PROPERTY, 

see  "Property  of  Corporations." 

CORPORATE  SEAL, 

see  "Seal  of  Corporation." 

CORPORATION, 

definition  and  elements  of  a  corporation,  2  et  seq.,  24. 

objects  and  advantages,  3. 

origin  and  history,  5. 

a  corporation  as  a  franchise,  6. 

as  a  legal  entity,  7  et  seq. 

as  an  association  of  individuals,  17. 

distinction  between  a  corporation  and  other  associations,  30-49. 

the  distinguishing  mark,  30,  31. 

associations  under  foreign  laws,  32. 

corporations  and  partnerships,  33. 

corporations  and  joint-stock  companies,  40. 

corporations  and  societies  or  clubs,  48. 
essential  attributes  of  corporation,  24  et  seq. 

in  general,  24. 

capacity  of  succession,  25. 

capacity  to  act  as  an  artificial  person,  26. 

corporate  name,  27. 

common  seal,  28. 

by-laws,  28. 

capacity  to  hold  real  estate,  28. 

transfer  of  membership,  29. 

exemption  of  members  from  liability  for  debts,  29. 
a  corporation  as  a  "person,"  49-53. 

as  a  "living  person,"  53. 

as  a  "private  person,"  53. 

as  a  "resident,"  "inhabitant,"  or  "occupier,"  53. 

as  a  "subject"  or  "citizen,"  54. 
classification  of  corporations,  56  et  seq. 

aggregate  and  sole  corporations,  57-61. 

ecclesiastical  and  lay  corporations,  61. 

eleemosynary  and  civil  corporations,  61-63. 
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CORPORATION— Cont'd. 

public  and  private  corporations,  64-70. 

quasi  public  corporations,   68. 

the  United  States  and  the  states  as  corporations,  70. 

stock  and  nonstock  corporations,  71. 

quasi  corporations,  71. 

domestic  and  foreign  corporations,  73.    See  "Foreign  Corpora^ 

tions." 
statutory  classification,  in  general,  74. 

how  the  character  of  a  corporation  is  determined,  74. 
"trading"  corporations,  75. 
"mercantile"  corporations,  77. 

"commercial"  corporations,  77. 

"manufacturing"  corporations,  78. 

"transportation"  corporations,  81. 

corporations  for  industrial  pursuits,  83. 

"business"  corporations,  83. 

corporations  for  "pecuniary  profit,"  83. 

"moneyed"  corporations,  84. 

"banking"  corporations,  84. 

trust  companies,  84. 

"beneficial"  corporations,  85. 

"insurance"  corporations,  86. 

building  and  loan  associations,  87. 

"literary"  corporations,  87. 

"scientific"  corporations,  88. 

"charitable"  corporations,  88. 

"benevolent"  corporations,  88. 

"religious"  corporations,  90. 

corporations  "for  work  of  internal  improvement,"  90. 

corporations  for  work  of  "public  improvement,"  90. 

corporations  for  work  of  "public  utility,"  90. 
formation,  see  "Creation  of  Corporations." 
promotion  of,  see  "Promotion  of  Corporations." 

CORPORATIONS  SOLE, 

definition  and  nature,  57-61. 

in  the  United  States,  58. 

particular  public  officers,  59. 

private  business  corporations,  60. 

differences  between  corporations  sole  and  aggregate,  60. 

CORPORATORS, 
capacity  of,  125. 

incapacity  of,  de  facto  corporate  existence,  260. 
number  of,  effect  of  having  less  than  required  number,  204. 
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COSTS. 

liability  of  stockholders,  2516. 

COUNTERCLAIM, 

see  "Set-Off  and  Counterclaim." 

COUNTIES, 

as  corporations,  or  quasi  corporations,  71. 
see  "Municipal  Corporations." 

COURTS, 

see  "Actions  and  Suits." 
jurisdiction,  see  "Jurisdiction." 
courts  cannot  create  corporation,  95. 
review  by  courts  of  action  of  corporation  in  expelling  members, 

1134. 
removal  of  suits  to  federal  courts,  statutes  prohibiting  removal, 

2707. 

COVERTURE, 

see  "Married  Women." 

CREATION  OP  CORPORATIONS, 

in  full,  93  etseq. 

how  corporations  may  be  created,  94. 
under  the  civil  law,  94. 
in  England,  94. 
In  the  United  States,  95. 
legislative  authority  necessary,  95. 
corporations  by  the  common  law,  96. 

the  king  as  a  corporation,  96. 

bishops,  parsons,  vicars,  etc.,  96. 
corporations  by  prescription,  96. 
presumption  of  incorporation,  96. 
corporations  by  royal  charter  or  act  of  parliament,  97. 
corporations  by  act  of  the  legislature  in  the  United  States,  97. 
purchase  of  property  and  franchises  of  corporations,  97. 
incorporation  by  several  states,  97. 
power  of  the  legislatures  in  general,  98. 
power  of  the  state  legislatures,  99. 
what  powers  may  be  conferred,  99. 
limitations  of  constitution  of  United  States,  99. 

corporations  created  in  Confederate  states,  99. 
limitations  of  state  constitutions,  in  general,  100. 
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CREATION  OF  CORPORATIONS— Cont'd. 

form  and  enactment  of  statutes,  100. 

unity  of  subject-matter,  100. 

expression  of  subject-matter  in  title  of  act,  101. 

requirement  of  two-thirds  vote  of  legislature,  102. 

submission  of  act  to  vote  of  people,  102. 

grant  of  exclusive  francbise  or  privileges,  102. 

general  and  special  laws,  103. 

constitutional  prohibition  against  creation  of  corpora- 
tions by  special  act,  104. 
whether  a  law  is  general  or  special,  105. 
exception    of    particular    corporations    from    constitu- 
tional prohibition,  107. 
exception  where  there  is  no  sufficient  general  law,  107. 
application  of  this  constitutional  provision  to  amend- 
ment or  grant  of  additional  powers,  107. 
ratification  or  cure  of  defects,  as  affected  by  this  con- 
stitutional provision,  109. 
prohibition   against  grant  of  "corporate  powers  and 

privileges"  by  special  act,  110. 
application  of  this  provision  to  amendments  of  char- 

.ters,  110. 
special  acts  passed  before  adoption  of  constitutional 

provision.  111. 
constitutional  prohibition  does  not  prevent  assignment 
of  franchise,  112. 
power  of  congress  to  create  corporations,  112. 
in  general,  112. 

under  interstate  commerce  clause,  113. 
in  the  District  of  Columbia,  113. 
in  the  territories,  113. 
status  of  national  corporations,  113. 
power  of  territorial  legislatures  to  create  corporations,  114. 
effect  of  admission,  of  territory  into  the  Union,  114. 
delegation  of  power  to  incorporate,  115. 
in  England,  115. 
in  the  United  States,  115. 
ministerial  acts,  115. 
mandamus  to  officers,  116,  148. 
words  of  incorporation,  and  intention  to  incorporate,  116-120. 
in  general,  116-118. 
Insufficient  statutory  provision,  119. 
recognition  of  association  as  a  corporation,  119. 
consent  of  corporators,  and  acceptance  of  charter,  120-125. 
necessity  for  consent  or  acceptance,  120. 
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CREATION  OF  CORPORATIONS— Cont'd, 
sufficiency  of  acceptance,  121. 
conditional  or  partial  acceptance,  121. 
time  of  acceptance,  122. 
who  may  accept,  122. 
how  acceptance  may  be  evidenced,  122. 
presumption  of  acceptance,  122. 
place  of  acceptance,  123. 
revocation  or  withdrawal  of  acceptance,  124. 
revocation  or  withdrawal  of  charter,  125. 
.   persons  who  may  become  incorporated,  125-127. 
in  general,  125. 

persons  not  included  in  statute,  126. 
residence  and  citizenship,  126. 
other  corporations,  126. 
infants,  127. 

corporators  who  are  not  shareholders  or  subscribers,  127. 
number  of  corporators,  128. 

purposes  for  which  corporations  may  be  formed,  129. 
in  general,  129. 
construction  of  particular  statutes,  130. 

in  general,  130. 

manufacturing  corporations,  131. 

corporations  for  trade  or  commerce,  133. 

corporations  for  "industrial  pursuits,"  134. 

corporations  for  work  of  "public  utility,"  134. 

benevolent  or  charitable  corporations,  134. 
see,  also,  "Classification  of  Corporations." 
general  words  in  statute  following  specific  words,  134. 
unlawful  or  injurious  purposes,  137. 

illegal  combinations,  restraint  of  trade,  monopolies,  etc.,  138. 
attempt  to  incorporate  under  one  statute  when  another  is  ap- 
plicable, 139. 
organization  of  corporations,  139-149. 
in  general,  139. 

place  of  organization,  outside  of  state,  140,  266. 
time  of  organization,  141. 
application  for  charter,  141. 
notice  and  publication,  142. 

subscriptions  to  stock  and  payment  thereof,  142,  1540. 
articles,  memorandum,  or  certificate  of  association,  142-146. 

in  general,  142. 

contents,  143. 

statement  of  name  and  object  or  purpose,  143. 

statement  of  place  of  business,  144. 
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CREATION  OP  CORPORATIONS— Cont'd. 

statements  as  to  directors,  145. 
showing  as  to  capital  stock  and  subscriptions,  145. 
statement  as  to  manner  of  carrying  on  business,  146. 
statement  as  to  amount  of  indebtedness  to  be  incurred,  146. 
description  of  seal,  146. 
issue  of  certificate  of  incorporation,  147. 
issue  of  order  or  certificate  by  court,  147. 
revocation  of  certificate,  147. 
filing  or  recording  articles  or  certificate,  148. 

fee  for  filing,  148. 
mandamus  to  compel  ofiicer  to  act,  148. 

provisions  of  general  laws  not  applicable  to  organization  under 
special  charter,  149. 
time  of  acquiring  corporate  existence,  149. 
acceptance  of  charter,  150. 
performance  of  conditions  precedent,  150. 
effect  of  irregularities  and  of  failure  to  incorporate,  201  et  seq. 

in  detail,  see  "Irregularities  in  Organization  and  Failure  to 
Incorporate." 
proof  of  incorporation,  see  "Evidence." 

formation  of  corporation  for  fraudulent  or  illegal  purpose,  22. 
incorporation  of  partnerships  and   other   unincorporated   associa- 
tions, 340-349.     See  "Partnership." 
promotion  and  promoters  of  corporations,  see  "Promotion  of  Cor- 
porations." 

CREDITORS'   BILLS, 

see  "Creditors  of  Corporations,"  II,  IV,  V,  VI. 

CREDITORS  OF  CORPORATIONS, 

I.  The  Relation  op  Creditors,  2319-2332. 
in  general,  2319. 

the  theory  that  corporate  assets  are  a  trust  fund  for  the  ben- 
efit of  creditors,  2319-2332. 
the  leading  case  of  Wood  v.  Dummer,  2321. 
assets  not  a  trust  fund  for  creditors  in  any  proper  sense,  2324. 

illustrations  showing  this,  2327-2332. 
right  to  vote  at  corporate  meetings,  2006. 

II.  Rights  and  Remedies  op  Creditors  against  the  Coepoeation, 

2332-2410. 
in  general,  2332. 

actions  at  law  against  corporation,  2334. 
remedies  in  equity  in  general,  2335. 
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CREDITORS  OF  CORPORATIONS— Cont'd, 
execution,  2335. 
attachment  and  garnishment,  2336. 

attachment  against  national  banks,  2338. 
supplementary  proceedings,  2338. 

what  property  is  subject  to  execution  or  attachment,  2339-2344. 
franchises,  2339. 
quasi  public  corporations,  2340. 
right  of  creditors  to  bring  suit  in  reference  to  the  manage- 
ment of  the  corporation,  2344-2348. 
in  general,  2344. 
illustrations,  2345. 
right  of  creditor  to  intervene  in  stockholders'  suits,  2348. 
creditors'  suits  in  equity  and  under  statutory  prorisions,  2348- 
2352. 
in  general,  2348. 
statutory  provisions,  2350. 

exhausting  legal  remedies,  suit  by  general  creditor,  2350- 
2352. 
creditors'  suits  to  wind  up  or  dissolve  corporation,  2352-2354. 
fraudulent  conveyances  by  corporations,  and  remedy  of  cred- 
itors, 2354-2359. 
in  general,  2354-2357. 

conveyances  or  transfers  to  directors  or  other  officers,  2357. 
right  of  subsequent  creditors  to  attack  conveyance  or  trans- 
fer, 2358. 
right  of  general  creditors  to  attack  conveyance  or  transfer, 
2359. 
withdrawal  of  assets  by  stockholders,  2359-2362. 
in  general,  2359. 
remedies,  2362. 

judgment  against  corporation  conclusive  against  stockhold- 
ers, 2362. 
rights  of  creditors  of  partnership  after  formation  of  corpora- 
tion, 345-347. 
fraudulent  conveyances,  343. 
assignments  by  corporations  for  the  benefit  of  creditors,  2362- 
2365. 
power  of  corporation  in  general,  2362. 
statutory  prohibitions,  2363. 
preferring  creditors,  2372.    See  infra, 
rights  of  corporation  to  prefer  creditors,  and  of  creditors  to 
obtain  preferences,  2365-2384. 
right  of  corporation  to  prefer,  in  absence  of  statute,  2365. 
preference  of  officers,  2412,  2425. 
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CBEDITORS  OP  CORPORATIONS— Cont'd. 

preference  of  stockholders,  2423,  2425. 
right  of  creditors  to  obtain  preferences  by  attachment,  ex- 
ecution, etc.,  2370. 
what  constitutes  such  insolvency  as  to  prevent  preferences, 

2370. 
authority  of  officer  to  give  preference,  2372. 
preferences  in  assignments  for  benefit  of  creditors,  2372. 
statutory  provisions  affecting  validity  of  preferences,  2374- 
2384. 
in  general,  2374. 
national  banking  act,  2375. 
in  Massachusetts,  2376. 
in  Michigan,  2377. 
in  New  Jersey,  2377. 
in  New  York,  2378-2384. 
in  Virginia,  2384. 

effect  of  statute  upon  creditor's  right  of  set-off,  2388. 
right  of  set-off  by  creditors  of  an  insolvent  corporation,  2384- 
2393. 
in  general,  in  equity,  2384. 
Illustrations,  2386. 
in  action  at  law,  2387. 
national  banks,  2387,  2388. 

equitable  right  of  set-off  not  dependent  upon  statutes  allow- 
ing set-off  at  law,  2387. 
effect  of  statutory  prohibition  against  preferences  to  cred- 
itors, 2388. 
savings  banks,  2389. 

set-off  by  stockholders  who  are  creditors,  2390,  2472,  2622. 
debts  not  due  at  time  of  appointment  of  receiver  or  assign- 
ment for  creditors,  2390. 
claims  against  corporation  assigned  to  its  debtors,  2391. 
money  or  property  held  by  debtor  as  trustee  or  agent  for 
corporation,  2392. 
set-off  of  demand  due  stockholders  in  action  against  corpora- 
tion, 16. 
rights  and  remedies  of  creditors  on  dissolution  of  corporation, 
2393-2396. 
in  general,  in  equity,  2393. 

actions  at  law,  execution,  attachment,  etc.,  2394. 
statutory  provisions,  2394. 
conveyances,  assignments,  or  mortgages  before  dissolution, 

2394. 
power  of  the  legislature,  right  of  creditors  to  resist  disso- 
lution, obligation  of  contracts,  2395. 
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rights  and  remedies  of  creditors  on  reorganization,  see  "Reor- 
ganization of  Corporations." 
rlgtits  and  remedies  of  creditors  on  consolidation,  see  "Consoli- 
dation of  Corporations." 
appointment  of  receivers  at  suit  of  creditors,  2396-2410.    And 
see  "Receivers." 
■     in  general,  2396. 

when  receiver  may  be  appointed,  2396-2400. 
in  action  at  law,  2400. 
discretion  of  the  court,  2401. 
at  suit  of  general  creditors,  2401-2403. 
necessity  for  issue  and  return  of  execution,  2403. 
ex  parte  application,  2403. 

collateral  attack  on  appointment  of  receiver,  2403. 
prior  appointment  of  another  receiver,  2404. 
effect  of  assignment  for  the  benefit  of  creditors,  2404. 
statutory  provisions  for  receiver,  New  York  statute,  2405. 
executions  and  attachments  in  case  of  receivership,  2407- 
2410. 
foreign  corporations,  comity,  2408. 
attachments  in  other  states,  2409. 
rights  of  creditors  of  foreign  corporations,  see  "Foreign  Cor- 
porations." 

III.     Officers  and  Stookhoij)ERs  as  Cbeditoks,  Etc.,  2411-2427. 

in  general,  2411. 
officers  as  creditors,  2411-2422. 
in  general,  2411. 

preferences  to  officers,  etc.,  after  insolvency,  2412-2422. 
In  general,  2412. 
statutes,  see  infra. 

what  constitutes  insolvency,  so  as  to  prevent  prefer- 
ences, 2418. 
knowledge  of  insolvency,  2419. 

officers  liable  as  guarantors,  sureties,  or  indorsers,  2420. 
another  corporation  having  same  officers,  2421. 
relatives  of  officers,  2422. 
appropriation  of  property  in  payment  of  claim  against  cor- 
poration, 2422. 
estoppel  of  officers  by  reason  of  mismanagement,  2422. 
stockholders  as  creditors,  2423-2425. 
in  general,  2423. 

preferences  to  stockholders,  2423.    And  see  infra, 
set-off  by  stockholders,  2424. 
rights  as  to  dividends,  2424. 
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preferred  stockholders  as  creditors,  2425. 
statutory  prohibitions  against  preferences  to  officers  and  stock- 
holders, 2425. 
New  York-statute,  2426. 

IV.    LiABiuTY  OF  Stockholders  on  Account  of  Unpaid  Subscrip- 
tions, AND  Remedies  of  Creditors,  2428-2476. 
in  general,  2428. 

stockholders  liable  in  equity  for  balance  due  on  stock  for  ben- 
efit of  creditors,  2428-2431. 
effect  of  dissolution  of  corporation,  2431. 
.    liability  on  account  of  watered  or  fictltiouely  paid  up  stock, 
2433.     See  "Watered  or  Fictitiously  Paid  Up  Stock." 
defenses  available  to  stockholders  as  against  creditors,  2433- 
2439. 
in  general,  2433. 

no  binding  contract  of  subscription,  2433. 
failure  to  issue  certificate  of  stock,  2434. 
subscriptions  upon  conditions  precedent,  2434. 
subscriptions  upon  special  terms,  2434. 
fraud  in  procuring  subscription,  2436. 
mistake  in  subscribing,  2436. 
release  or  discharge,  2437. 
forfeiture  or  sale  of  stock  by  corporation  for  nonpayment 

of  subscriptions,  2438. 
unauthorized  increase  of  stock,  2438. 

illegality  or  irregularities  in  organization  of  corporation, 
2438. 
estoppel  of  stockholders  and  others  as  against  creditors,  2439- 
2443. 
In  general,  2439. 

to  deny  fact  or  validity  of  subscription,  2439. 
to  set  up  release  or  discharge,  2440. 
to  rescind  for  fraud,  2440. 

to  set  up  nonperformance  of  conditions  precedent,  2440. 
to  assert  want  of  authority  or  irregularity  in  an  increase  of 

stock,  2441. 
to  deny  legal  existence  of  the  corporation,  2442. 
extent  of  stockholders'  liability,  2443. 
contribution  among  stockholders,  2444. 

who  are  liable  to  creditors  for  unpaid  subscriptions,  2445-2451. 
in  general,  2445. 
infants,  2445. 
married  women,  2445. 
other  corporations,  2446. 
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effect  of  transfer  of  stock,  2447-2450. 
In  general,  2447. 
statutory  provisions,  .2447. 
what  law  governs,  2447. 
colorable  transfers,  2448. 
transfer  to  person  under  disability,  2448. 
to  infant,  2448. 

to  the  corporation  or  its  officers,  2448. 
to  insolvent  person,  2449. 
transfer  after  commencement  of  action,  2449. 
unregistered  transfers,  2449. 
effect  of  pledge  of  stock,  2450. 

persons  subscribing  for  or  holding  stock  as  agent  or  trus- 
tee, and  liability  of  real  owner,  2450. 
books  of  the  corporation  as  evidence,  2451. 
remedies  of  creditors  against  stockholders  on  unpaid  subscrip- 
tions, 2452-2464. 
actions  at  law,  2452. 

garnishment,  attachment,  and  trustee  process,  2453. 
execution  against  stockholders,  2455. 
mandamus,  2455. 

remedy  by  suit  in  equity,  2455-2464. 
in  general,  2455. 
assessments  or  calls,  2456,  2457. 
appointment  of  receiver,  2457.     See  infra, 
equitable  remedy  not  taken  away  by  statute  giving 

remedy,  2457. 
adequate  remedy  at  law,  2458. 

exhausting  legal   remedies  against  corporation,  judg- 
ment and  execution,  2459. 
joinder  of  causes  of  action,  2460. 
parties  to  suits,  2460-2464. 
remedies  in  case  of  receivership,  in  general,  2464. 
effect  of  decree  making  call  or  assessment,  2464. 
actions   and   suits  by   receiver  against   stockholders, 

2465. 
at  law  or  in  equity,  2465. 
attachment,  2465. 

necessity  for  call  or  assessment,  2466. 
decree  authorizing  call  by  receiver,  2466. 
suit  by  receiver  against  stockholders  in  other  states, 

2466. 
conclusiveness  of  decree  or  judgment  against  stock- 
-  holders  not  parties,  2467. 
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defenses  as  against  receiver,  2467,  2468. 
collateral  attack  on  appointment  of  receiver,  2468. 
independent  suits  by  creditors,  injunction,  24  B8. 
remedy  on  neglect  of  receiver  to  sue,  2468. 
decree  authorizing  receiver  to  compromise  with  stock- 
holders, 2468. 
remedies  in  case  of  bankruptcy  or  insolvency  proceedings, 

2469. 
remedies  in  case  of  assignment  for  benefit  of  creditors,  2469. 
actions  by  assignee,  2469. 
actions  in  other  states,  2470. 
conclusiveness   of  judgments  against  corporation   as  against 

stockholders,  2470. 
set-oft  of  debts  due  to  stockholders,  2472. 
application  of  the  statute  of  limitations,  2473. 
bonus  or  watered  stock,  2475. 

V.  Peksonal  Liability  of  Stockholders  for  Debts  'or  Cobpoeation, 
AND  Remedies,  2476-2638. 

in  general,  2476. 

personal  liability  in  the  absence  of  charter,  statutory,  or  con- 
stitutional provision,  2477-2482. 
in  general,  2477. 

execution  or  attachment  for  debt  of  corporation,  2478. 
where  there  is  no  legal  corporation,  2478. 
debts  contracted  ultra  vires,  2479. 
false  representation  of  liability,  2479. 
illegal  withdrawal  or  distribution  of  assets,  2479. 
liability  of  stockholders  for  torts,  2479. 
power  of  corporation  to  make  stockholders  liable,  by-laws, 

2479. 
agreement  or  consent  of  stockholders,  2480,  2481. 
consideration,  2480. 
statute  of  frauds,  2481. 
by-laws,  2481. 
charter,  statutory,  or  constitutional  provisions  making  stock- 
holders liable,  ^482-2504. 
in  general,  2482. 

constitutionality  of  statutory  provisions,  2482-2485. 
in  general,  2482. 

effect  of  special  constitutional  provisions  as  to  the  lia- 
bility of  stockholders,  2484. 
alteration  and  repeal  of  constitutional  or  statutory  pro- 
visions, 2486-2489. 
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whether  constitutional  provisions  are  self-executing,  2489- 

2491. 
construction  of  constitutional  or  statutory  provisions  in 

general,  2491. 
what  law  governs  a  stockholder's  liability,  2492. 
consolidation  of  corporations,  2492. 
extent  of  liability  under  particular  charter,  statutory,  or  con- 
stitutional provisions,  2493-2501. 
liability  to  amount  due  on  stock,  2493. 
unlimited  liability,  2494. 
liability  to  extent  or  amount  of  stock,  2495. 
liability  in  proportion  to  amount  or  value  of  stock,  2495. 
liability  until  payment  of  capital  stock,  2497. 
liability  for  special  debts,  2498.    See  infra, 
liability  on  debts  contracted  in  violation  of  prohibition, 

2499. 
liability  on  failure  to  file  report  or  statement,  2499.     And 

see  infra,  VI. 
liability  of  stockholders  of  national  banks,  2500. 
what  corporations  are  within  statutory  or  constitutional  pro- 
visions, 2501. 
see,  also,  "Classification  of  Corporations." 
banks,  2501. 

exemption  of  "railway  corporations,"  2501. 
exemption  of  manufacturing  corporations,  etc.,  2502. 
corporations  created  by  special  act,  2504. 
power  of  legislature  to  exempt  certain  corporations,  2504. 
liabilities  to  which  the  statutory  or  constitutional  provisions 
apply,  2504-2518. 
in  general,  2504. 

liabilities  arising  out  of  contract,  2505.    See  infra, 
in  general,  2505. 
judgments,  2505. 

debt  for  borrowed  money,  misapplication,  2505. 
time  of  creation  of  debt,  executory  contract,  2506.     See 

Infra, 
claims  under  ultra  vires  contract,  2506. 
defenses  by  stockholder  against  holder  of  commercial 
paper,  2506. 
liability  based  upon  tort,  2507,  2508. 
in  general,  2507,  2508. 
judgments,  2507,  2508. 
statutes  imposing  liability  for  special  debts  only,  2508-2514. 
in  general,  2508. 
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debts  due   laborers,   servants,   clerks,  employes,   etc., 

2508-2513. 
debts  due  for  materials,  supplies,  etc.,  2513. 
taxes,  2513. 

banks,  "savings  deposits,"  "deposits,"  2514. 
liability  dependent  upon  time  of  maturity  of  debt,  2514. 
liability  dependent  upon  time  of  bringing  a  suit  against 

the  corporation,  2514.     See  2536. 
exception  of  mortgage  debts,  2515. 
liability  for  interest,  2515. 
liability  for  costs,  2516. 
debts  contracted  in  other  states,  2517. 
debts  contracted  through  fraud  or  collusion,  2517. 
judgment  including  debt  for  which  stockholders  are  not 

liable,  2517. 
notes,  etc.,  given  for  pre-existing  debts,  and  renewal    notes, 

2518,  2558. 
debts  barred  by  statute  of  limitations,  2518. 
nature  of  the  statutory  liability  of  stockholders  to  creditors, 
2518-2538. 
whether  contractual  or  penal,  2518-2523. 
whether  it  is  that  of  sureties  or  guarantors,  2523-2526. 
whether  it  is  that  of  partners,  2526,  2527. 
whether  it  is  joint,  several',  or  joint  and  several,  2527-2529. 
whether  the  liability  survives  death,  2529. 
primary  liability,  2530,  2531. 

secondary  liability,   exhausting  remedies  against  the   cor- 
poration, 2532-2536. 
requirement  of  action  against  corporation  within  a  limited 

time,  2536. 
requirement  of  demand  upon  the  corporation,  2537. 
dissolution,  failure,  insolvency,  etc.,  as  a  condition  precedent  to 
liability,  2538-2540. 
in  general,  2538. 
"dissolution,"  2538. 
"insolvency,"  2539. 
"failure,"  2540. 
persons  liable  as  stockholders,  2540-2567. 
in  general,  2540. 

issue  of  certificate  of  stock  and  payment,  2542. 
unregistered  stockholders,  2543. 
"corporators,"  2543. 
holders  of  preferred  stock,  2543. 
shares  of  which  have  been  forfeited,  2543. 
Vol.  3-P.  Cor.  70. 
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infants,  2544. 
married  women,  2544. 
other  corporations,  2545. 
partners,  2546. 

real  and  apparent  owner,  in  general,  2547. 
trustees,  agents,  executors,  etc.,  2547. 
election,  2547,  2548. 
pledgees,  2548-2550. 

assignees  ki  bankruptcy  or  insolvency,  2556. 
estates  of  decedents  and  distributees,  2551. 
effect  of  transfers  of  stock,  2552-2565. 
in  general,  2552-2558. 
time  when  debt  was  contracted,  2558. 
renewal  or  change  in  character  of  debt,  2558. 
unregistered  transfers,  2560. 

shares  belonging  to  estate  of  decedent,  2561. 
transfers  to  escape  liability,  2561. 
colorable  transfers,  2561. 
transfers  to  irresponsible  persons,  2562. 
transfer  to  infant,  2564. 
transfer  to  nonresident,  2564. 
transfer  without  consent  of  transferee,  2564. 
transfer  by  stockholder  who  has  satisfied  liability,  2564. 
transfers  prohibited  by  statute,  2564. 
estoppel  of  stockholders  and  others  as  against  creditors, 

2565. 
books  of  the  corporation  as  evidence,  2566. 
who  may  enforce  the  individual  liability  of  stockholders,  2567- 
2576. 
in  general,  2567. 
the  corporation,  2567. 
assignee  for  the  benefit  of  creditors,  2568. 
assignee  in  bankruptcy  or  insolvency,  2568. 
receivers,  2568,  2569. 
national  banks,  2592. 

creditors  who  are  also  stockholders,  2570. 
creditors  who  are  also  officers,  2572. 
laborers,  servants,  employes,  etc.,  2573.     See  2508. 
creditors  who  have  not  recovered  Judgment  against  the  cor- 
poration, 2573.     See  2530. 
effect  of  assignment  of  claims,  2574-2576. 
in  general,  2574. 

statutes  Imposing  liability  for  special  debts,  or  to  a 
special  class  of  creditors,  2575. 
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rights  of  assignor,  2575. 

assignee  of  creditor  who  is  also  a  stockholder,  2576. 
mode  of  enforcing  individual  liability  of   stockholders,  2576- 
2594, 
in  general,  2576. 

remedy  prescribed  by  statute,  2576. 
where  the  statute  prescribes  no  special  remedy,  2578. 
remedies  at  law  and  in  equity,  2580-2589. 
action  at  law,  2580. 
assumpsit  or  debt,  2582. 
suit  in  equity,  2582-2585. 

concurrent  remedies  at  law  and  in  equity,  2585. 
res  adjudicata,  several  suits,  2586. 
liability  to  extent  of  unpaid  subscription,  2587. 
creditors  who  are  also  stockholders,  2588. 
bill  for  discovery,  2588. 
joinder  of  causes  of  action,  2588. 
remedy  by  execution  against  stockholders,  2589. 
discontinuance  of  suit,  2590. 

necessity  for  judgment  against  the  corporation,  259i 
enforcing  liability  in  foreign  courts,  2592,  2601. 
liability  of  stockholders  in  national  banks,  2592. 
parties  to  suits  to  enforce  liability,  2595-2597. 
in  actions  at  law,  2595. 
in  suits  in  equity,  2.395. 

action  by  receiver,  assignee,  etc.,  2567.    See  supra, 
priority  as  between  creditors,  in  general,  2597. 

distribution,  2598. 
conclusiveness   of   judgment    against    corporation   as    against 

stockholders,  2598. 
extraterritorial  effect  of  statutes,  enforcing  liability  in  other 
states,  2601-261S. 
in  general,  2301. 
penal  liability,  2602. 
contractual  liabilitj',  2603. 

where  a  special  remedy  is  prescribed  by  statute,  2606. 
inability  of  court  to  do  complete  justice,  2C07. 
conflict  as  to  the  Kansas  statute,  2608. 
following  the  law  and  decisions  of  state  creating  the  lia- 
bility. 2609-2511. 
in  general,  2609. 

debt  due  from  corporation  as  a  set-off  or  defense,  2610. 
conclusiveness  of  judgment  against  corporation,  2610. 
necessity  for  judgment  against  corporation,  2610. 
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statute  of  limitations,  2611,  2629. 
how  the  liability  is  enforced  in  other  states,  2611. 
pleading,  2612. 
bill  for  discovery,  2613. 

constitutionality  of  statute  prohibiting  actions,  2613. 
discharge  of  stockholders;  waiver,  release,  and  payment,  2614- 
2622. 
waiver,  release,  or  discharge  by  creditors,  2614-2616. 
In  general,  2614. 

release  of  individual  stockholders,  2615. 
extension  of  time  of  payment,  etc.,  26l5,  2616. 
taking  note,  2616. 

effect  of  taking  guaranty  from  stockholders,  2616. 
payment  by  or  release  of  corporation,  2616. 
release  of  levy  on  corporate  property,  2617. 
release  by  corporation,  2617. 
payments  by  stockholders,   2617. 
recovery  of  judgment  against  stockholder,  2619. 
recovery  of  judgment  against  corporation,  2620. 
insolvency  or  bankruptcy  proceedings  with  respect  to  cor- 
poration, 2621. 
presentation  of  claims  and  receipt  of  dividends,  2621. 
under  federal  bankruptcy  law  of  1898,  2622. 
discharge  of  stockholder  in  bankruptcy  or  insolvency  pro- 
ceedings, 2622. 
set-off  of  debts  due  to  stockholders,  or  the  indebtedness  as  a 

defense,  2622-2626. 
statute  of  limitations  and  laches,  2626-2635. 
in  general,  2626-2629. 
in  equity,  2629. 
actions  in  other  states,  2629. 
liability  of  estates  of  decedents,  2630. 
accrual  of  right  of  action,  and  running  of  the  statute, 

2630-2634. 
commencement  of   suit   interrupting  running  of   statute, 

2634. 
extension  of  time  by  the  legislature,  2634. 
liability  of  stockholders  in  national    banks,  2634. 
laches,  2635. 
right  of  stockholders  to  contribution,  2635. 
recovery  of  payments,  2638. 
subrogation,  2638. 
VI.    Rights  and   Remedies  of  Ckeditors  against  Dieectors  and 
Other  Officers,  2639-2676. 
in  general,  2639. 
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liability  of  officers  to  creditors  in  the  absence  of  a  statute, 
2639-2644. 
in  general,  2639. 

misapplication  or  diversion  of  assets,  losses  caused  by  mis- 
management, 2640-2644. 
liability  to  depositors  in  banks,  2641. 
illegal  payment  of  dividends,  2641. 
suits  by  receivers,  2643. 

suits  by  assignees  in  bankruptcy  or  insolvency,  2643. 
suits  by  assignees  *£or  the  benefit  of  creditors,  2643. 
estoppel  of  officers  to  deny  corporate  existence,  2644. 
liability  of  directors  and  other  officers   under  statutory  pro- 
visions, 2644-2676. 
in  general,  2644. 
particular  statutes,  2644-2654. 

violation  of  incorporation  act,  2644. 
irregularities  and  noncompliance  with  statute  in  for- 
mation of  corporation,  2645. 
failure  to  file  or  publish  reports  or  statements,  2646. 
making  false  report  or  certificate,  2649. 
unlawful  payment  of  dividends,  2651. 
contracting  debts  before  subscription  and  payment  of 

capital  stock,  and  filing  certificate  thereof,  2652. 
contracting  debts  in  excess  of  capital  stock  or  other 

limitation,  2652. 
corporations  which  are  within  the  statutes,  2654. 
whether  the  statutory   liability  is  penal  or  contractual, 

2654. 
strict  construction  of  statutes,  2656. 
repeal  of  statutes,  2656. 

for  what  debts  or  obligations  the  directors  or  other  officers 
are  liable,  2657-2663. 
in  general,  2657-2660. 

debts  in  excess  of  capital  stock  paid  in,  2660. 
unliquidated  claims,  2661. 
mortgage  bonds,  2661. 
taxes,  2661. 

debts  contracted  in  other  states,  2661. 
extinguished  debts,  2661. 
ultra  vires  contracts  or  transactions,  2662. 
effect  of  creditor's  fraud,  2662. 
judgments,  2662,  2663. 

damages  for  torts,  and  judgments  therefor,  2663. 
who  may  enforce  the  liability,  2663-2665. 
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in  general,  2663. 

assignees  of  creditors,  2664. 

surviving  partner,  2664. 

creditors  who  are  also  stockholders,  2664. 

creditors  virho  are  also  officers,  2664. 

estoppel  of  creditor,  knowledge,  2665. 

right  of  receiver  to  enforce,  2665. 

right  of  assignee  for  benefit  of  creditors  to  enforce, 
2665. 
who  are  liable  as  directors  or  officers,  2666,  2667. 

in  general,  2666,  2667. 

resignation,  2666. 

estoppel,  2667. 

expiration  of  term  of  office,  2667. 
whether  the  liability  survives  death,  2667. 
waiver,  release,  and  discharge,  2668,  2669. 

in  general,  266S. 

discharge  of  corporation  in  bankruptcy,  2669. 
how  the  liability  must  or  may  be  enforced,  2669-2671. 

in  general,  2669. 

at  law  or  in  equity,  2669,  2670. 
necessity  for  judgment  against  corporation,  2671. 
conclusiveness  of  judgment  against  the  corporation,  2672. 
statute  of  limitations,  2672-2674. 
right  to  contribution,  2674. 

inter  se,  2674. 

from  stockholders,  2674. 
extraterritorial   effect   of   statutes,   enforcing  liability   in 
other  states,  2675,  2676. 

CRIMES, 

liability  of  corporations  to  indictment,  648-661. 
in  general,  648. 

offenses  consisting  in  nonfeasance  merely,  650. 
offenses  consisting  of  malfeasance  or  misfeasance,  651, 
offenses  involving  malice  or  evil  intent,  654. 
felony,  656. 
perjury,  656. 

offenses  involving  personal  violence,  656. 
inapplicability  of  penalty,  656. 
statutory  offenses,  657. 
particular  penalty  imposed  by  statute,  658. 
unauthorized  acts  of  agents,  658. 
corporation  in  the  hands  of  a  receiver,  659. 
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effect  of  legislative  authority,  660. 

criminal  contempt  of  court,  655,  662. 
crimes  against  de  facto  corporations,  237. 

crimes  by  agent  of  foreign  corporation,  failure  of  corporation  to 
comply  with  statute,  2726, 

CUMULATIVE  DIVIDENDS, 
in  general,  1643. 

CUMULATIVE  VOTING, 

by  stockholders  at  election  of  directors,  2008. 

CURATIVE  ACTS, 

see  "Cure  of  Defects." 
curing  failure  of  foreign  corporations  to  comply  with  conditions, 
2726. 

CURE  OF  DEFECTS, 

in  organization,  by  the  legislature,  recognition,  217-220,  1441. 

by  municipality,  water  company,  220. 
in  consolidation,  1048,  1057. 

CUSTOM, 

effect  on  power  of  corporation  to  contract,  461. 


D. 


DAMAGES, 


for  conversion  of  stock,  1168-1172. 

for  wrongful  expulsion  of  members,  1134. 

for  issue  of  fictitious  certificate  of  stock,  1342. 

for  breach  of  contract  to  purchase  or  sell  stock,  1860. 

liability  of  corporation  for  exemplary  or  punitive  damages,  632-634. 

DEATH, 

of  stockholders,  survival  of  statutory  liability  to  creditors,  2529. 
of  officer,  survival  of  statutory  liability  to  creditors,  2667. 
of  liability  for  mismanagement,  2285. 

DEATH  BY  WRONGFUL  ACT, 

liability  of  corporation  for,  624,  670. 
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DEBTS, 

see  "Creditors  of  Corporations." 

power  of  corporation  to  contract  debts,  see  "Powers  of  Corpora- 
tions." 

effect  of  ultra  vires  contracts,  see  "Ultra  Vires  Contracts  and 
Transactions." 

effect  of  consolidation,  see  "Consolidation  of  Corporations." 

effect  of  reorganization,  see  "Reorganization  of  Corporations." 

effect  of  succession  of  corporations  generally,  see  "Succession  of 
Corporations." 

corporation  succeeding  partnership,  344. 

effect  of  dissolution  of  corporation  on  debts,  923. 

DECEIT, 

liability  of  corporation  for  deceit,  625-627.    And  see  "Torts." 

authority  of  officers  and  agents,  51,  2242. 
personal  liability  of  officers  and  agents,  2263. 
action  against  promoters  for  deceit,  332,  333. 

see,  also,  "Fraud." 

DECLARATION  OP  DIVIDENDS, 
see  "Dividends." 

DECLARATIONS  AND  ADMISSIONS, 

admissions,  declarations,  and  representations  of  officers  and  agents, 
effect  as  against  corporation,  2216-2228. 

in  general,   2216-2220. 

after  ratification  of  contract  by  corporation,  2220. 

application  of  rules,  2220-2222. 

statements  as  to  past  events,  2223. 

of  directors  or  trustees,  2224. 

of  the  general  manager  or  superintendent,  2225. 

of  the  president,  2226. 

of  the  treasurer  or  secretary,  2226. 

of  the  cashier  of  a  bank,  2227. 
of  stockholders  or  members,  17,  2227. 
of  promoters,  317. 

DECLARATION  OP  DIVIDENDS, 
see  "Reduction  of  Capital  Stock." 

DEDICATION, 

power  of  corporation  to  dedicate  lan:i  to  public  use,  430. 
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DEEDS, 

see  "Contracts";   "Conveyances";   "Property  of  Corporations," 
etc. 
corporate  seal,  necessity,  requisites,  etc.,  see  "Corporate  Seal." 
estoppel  by  deed  to  deny  corporate  existence,  272.    See  "Estoppel  to 
Deny  Corporate  Existence." 

DE  FACTO  CORPORATIONS, 
in  general,  226. 

de  jure  and  de  facto  distinguished,  226,  230. 
statutory  provision,  229. 

application  of  the  doctrine  as  to  de  facto  corporations,  230-241. 
in  general,  230,  299. 

contracts  with  de  facto   corporations,  231,  299. 
action  by  corporation  thereon,  231,  232. 
action  against  associates  as  partners,  231. 
actions  against  officers  or  agents  individually,  232. 
validity  of  contract  in  issue  between  third  persons,  232. 
illustrations,  232. 

subscriptions  to  stock,  232.    See  "Subscriptions  for  Stock." 
municipal  subscriptions,  233. 
statutory  liability  of  stockholders,  233.     See  "Creditors  of  Cor- 
porations." 
de  facto  existence  as  between  members  or  members  and  offi- 
cers, 233. 
conveyances  and  transfers,  title,  and  actions  concerning  prop- 
erty, 233-235,  337. 
in  general,  233,  337. 
assignment  of  note,  234. 
devises  and  bequests,  234. 
mortgages,  234. 

actions  with  respect  to  property,  234,  235. 
torts  by  or  against  de  facto  corporations,  235. 
torts  by,  235. 
torts  against,  235. 
liability  of  members,  236. 
judgments  against  de  facto  corporatior.s,  236. 
crimes  against  de  facto  corporations,  237. 

right  of  de  facto  corporation  to  exercise  special  franchises,  237. 
in  general,  237,  238. 

construction  and  operation  of  railroad,  238. 
taking  tolls,  bridge  companies,  toll  roads,  etc.,  238. 
water  companies  and  gas  companies,  238. 
canal  companies,  239. 
exclusive  franchises,  238,  239. 
eminent  domain,  239. 
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DE  FACTO  CORPORATIONS— Cont'd. 

assessments  or  taxes  for  benefits,  239. 
proceedings  by  state  to  oust  a  de  facto  corporation,  240. 
collateral  attack  by  state  on  corporate  existence,  240. 
effect  of  ouster  in  proceedings  by  the  state,  240. 
de  facto  consolidated  corporations,  1058-1060. 
foreign  corporations,  2695. 
essentials  of  de  facto  corporate  existence,  241-261. 
in  general,  241. 
summary,  241. 
elements  of  estoppel  not  necessary,  242. 

some  conflict  on  this  point,  242. 

illustrations,  244. 
lawful  authority  for  existence  of  corporation,  245-249. 

necessary,  by  weight  of  authority,  245. 

conflicting  decisions  and  dicta,  245. 

organization  under  unconstitutional  statute,  246. 

variance  in  object  or  character  of  corporation,  247. 

expiration  of  charter,  247. 

organization  by  assignees  of  charter,  248. 

unauthorized  consolidation,  248,  1058-1060. 

corporations  prohibited  by  statute  or  public  policy,  248. 
bona  flde  attempt  to  organize  is  necessary,  249. 
effect  of  fraud,  250. 

special  charters,  250. 

organization  under  general  laws,  251. 
compliance  with  requirements  of  the  statute,  in  general,  252. 

view  that  colorable  compliance  is  sufficient,  253. 

view  that  substantial  compliance  is  necessary,  253. 

at  least  colorable  compliance  is  necessary,  255. 

particular  cases,  255-260. 

defects  in  articles  of  association  or  certificate,  255,  257,  258. 

failure  to  acknowledge  articles  or  certificate,  256,  258. 

where  there  are  no  written  articles  of  association,  257,  258. 

insufficient  number  signing  or  acknowledging  articles,  258. 

failure  to  properly  file  articles  or  certificate,  258. 

failure  to  properly  publish  articles  or  certificate,  258. 

articles  in  part  for  unauthorized  purpose,  259. 

failure  of  articles  to  state  facts  required  by  statute,  259. 

statement  of  unnecessary  facts,  surplusage,  259. 

variance  between  certificate  filed  and  articles  of  associa- 
tion,  259. 

oganization  not  within  time  limited  in  charter  or  general 
law,  259. 

failure  to  subscribe  required  amount  of  capital  stock,  259. 

failure  to  pay  required  amour.t  of  capital  stock,  259. 
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failure  to  give  notice  of- meeting  for  organization,  259. 

nonpayment  of  fees  to  state  treasurer,  259. 

failure  to  obtain  authorization  or  certificate  required  by 

statute,  260. 
incapacity  of  corporators,  260. 
nonresidents,  260. 
assumption  or  user  of  corporate  powers,  260. 
necessity,  260. 

sufficiency,  and  proof  of  user,  261. 
estoppel  to  deny  incorporation,  see  "Estoppel  to  Deny  Corporate 
Existence." 

DE  FACTO  OFFICERS, 

defined,  powers,  etc.,  2035-2038. 

DEFAMATION, 

see  "Libel  and  Slander." 

DEFECTIVE  ORGANIZATION, 

see  "Irregularities  in  Organization  and  Failure  to  Incorporate." 

DEFENDANTS, 
see  "Parties." 

DEFENSES, 

defense  of  ultra  vires,  see  "Ultra  Vires  Contracts  and  Transac- 
tions." 
defense  of  defective  incorporation  or  failure  to  incorporate,  see  "Ir- 
regularities in  Organization  and  Failure  to  Incorporate." 
de  facto  corporate  existence,  see  "De  Facto  Corporations." 
estoppel  to  deny  incorporation,  see  "Estoppel  to  Deny    Corpo- 
rate Existence." 
in  actions  on  subscriptions  for  stock,  see  "Subscriptions  for  Stock." 
in  actions  against  stockholders  to  enforce  statutory  liability  to 

creditors,  see  "Creditors  of  Corporations." 
in  actions  against  officers  to  enforce  statutory  liability  to  creditors, 

see  "Creditors  of  Corporations," 
in  actions  by  or  against  foreign  corporations,  see  "Foreign  Corpora- 
tions." 

DEFINITIONS, 

aggregaate  corporations,  57. 
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amalgamation  of  corporations,  1042,  note. 

assessments,  1525. 

"banking"  corporations,  84. 

"beneficial"  corporations,  85. 

"benevolent"  corporations,  88. 

"business"  corporations,  83. 

calls,  1524. 

capital,  745,  1140. 

capital  stock,  745, 1139. 

certificates  of  stock,  1157. 

"charitable"  corporations,  88. 

charter,    374. 

civil  corporations,  62. 

"commercial"  corporations,  77. 

common  stock,  1304. 

conditional  subscriptions,  1419. 

consolidation  of  corporations,  1041. 

corporation,  2,  7-9,  18. 

corporation  de  facto,  226,  230,  241. 

corporation  de  jure,  226,  230,  241. 

corporation  by  prescription,  96. 

"corporators,"  in  statute  imposing  liability  for  corporate  debts, 
2543. 

cumulative  dividends,  1578,  1643. 

cumulative  voting,  2008. 

"debts"  in  statutes  imposing  individual  liability  for  debts  of  cor- 
poration, 2505   et  seq. 

de  facto  corporations,  226,  230,  241. 

de  facto  officers  or  directors,  2035-2038. 

de  jure  corporations,  226,  230,  241. 

"dissolution"  in  statute  imposing  liability  on  stockholders  for  cor- 
porate debts,  2538. 

dividends,  1577. 

doing  business,  by  foreign  corporations,  2708-2715. 

domestic  corporations,  73. 

ecclesiastical  corporations,  61. 

eleemosynary  corporations,  61. 

"failure,"  in  statute  imposing  liability  upon  stockholders  for  corpo- 
rate debts,  2540. 

fictitiously  paid  up  stock,  1196. 

foreign  corporations,  73. 

guarantied  stock,  1303,  1304. 

"industrial  pursuits,"  corporations  for,  83. 

"industrial  pursuits,"  corporations  for,  83. 
2418. 


INDEX.  2833 

[eefebences  axe  to  pages.] 

DEFINITIONS— Cont'd. 

in  statute  imposing  liability  upon  stockholders  for  corporate 
debts,  2539. 
"insurance"  corporations,  86. 
interest-bearing  stock,  1324. 

"internal  improvement,"  corporations  for  work  of,  90. 
"laborer,"  in  statute  imposing  liability  upon  stockholders,  2.509. 
lay  corporations,  61. 
"literary"  corporations,  87. 
"manufacturing"  corporations,  78. 
"mercantile"  corporations,  77. 
moneyed  capital,  778,  783. 
moneyed  corporations,  84. 
"necessary"  powers  of  corporations,  386,  387. 
net  profits,  1588. 
nonstock  corporations,  71. 
quasi  corporations,  71. 
quasi  public  corporations,  68. 
"religious"  corporations,  90. 
reorganization  of  corporations,  967. 
"pecuniary  profit,"  corporations  for,  83. 
preferred  stock,  1303,  1304. 
prescriptive  corporations,  96. 
private  corporations,  64. 
promoters,  323. 
proxies  to  vote  shares,  2010. 
public  corporations,  64. 

"public  improvement,"  corporations  for  work  of,  90. 
"public  utility,"  corporations  for  work  of,  90. 
"scientific"   corporations,  88. 

"servant"  in  statute  imposing  liability  upon  stockholders,  2509. 
shares  of  stock,  1141. 
sole  corporations,  57. 
special  stock,  1325. 
stock,  1140. 

stock  corporations,  71. 
stock  dividends,  1578,  1601. 
subscriptions  for  stock,  1360. 
subscriptions  on  conditions  precedent,  1419,  1420. 
subscriptions  on  special  terms,  1447. 
surplus  profits,  1588. 
"trading"  corporations,  75. 
"transportation"  corporations,  81. 
ultra  vires,  542,  543. 
watered  stock,  1196. 
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DE  JURE  CORPORATIONS, 

defined  and  distinguished  from  de  facto  corporations,  226,  230. 

DELAY, 

see  "Laches";  "Limitation  of  Actions." 

DELEGATION, 

of  power  to  incorporate,  115  et  seq. 
in  England,  115. 
in  the  United    States,  115. 
ministerial  acts,  115. 
delegation  of  authority  by  officers  or  agents,  2228-2234. 
in  general,  2228. 

by  directors  or  trustees,  2229-2234. 
in  general,  2229. 

of  authority  to  make  calls  on  subscription,  1528. 
ministerial  acts,  2233. 
ratification,  2234. 
by  subordinate  officers  or  agents,  2234. 
of  power  to  expel  members,  1128. 

acts  by  corporation  through  its  officers  and  agents  as  a  delegation  of 
power,  2096. 

DEMAND, 

on  promoters  as  demand  on  corporation,  318. 

DEPOSIT, 

see  "Banking  Corporations." 
payment  of  deposit  by  subscribers  for  stock,  1555  et  seq. 
deposit  of  securities  by  foreign  corporations,  2698. 

DETINUE, 

to  recover  certificate  of  stock,  1159. 

DEVISES  AND  LEGACIES, 

power  of  corporation  to  take  by  devise,  405. 
power  of  corporation  to  take  by  bequest,  413. 
effect  of  corporation's  v/ant  of  power,  614-618. 
grant  of  power  after  testator's  death,  618. 
devise  or  bequest  to  corporation  as  trustee,  420-423. 
to  de  facto  corporations,  234. 
effect  of  misnomer  of  corporation,  153. 
to  foreign  corporations,  2692,  2694,  2739. 
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DEVISES  AND  LEGACIES— Cont'd. 

right  of  legatee  of  shares  to  dividends,  1613. 

right  of  person  entitled  to  income  and  profits  of  shares  to  dividends, 

1614-1628.    See  "Dividends." 
disposal  of  shares  of  stock,  1143,  1144,    note. 

DIRECTORS  OR  TRUSTEES, 

I.  Election  or  Appointment,  and  Qualifications  of  Dibectors-OB 

Trustees,  2027-2038. 
power  of  corporation  to  elect,  2027. 

mode  and  validity  of  election,  2027.    See  "Meetings  and  Elec- 
tions." 
acceptance  of  office,  2029. 
presumptions,  2030. 

of  acceptance  of  office,  2029. 
election  of.  In  effecting  consolidation,  1055. 
qualifications  of  directors  or  trustees,  2030-2035. 
in  general,  2030. 

effect  of  disqualification,  2030,  2031,  2033-. 
power  of  inspectors  to  pass  on  qualifications,  2031. 
ownership  of  stock,  2031-2033. 

unregistered  transfers  of  stock,  1788,  2032. 

persons  holding  stock  as  trustee,  executor,  etc.,  2032, 

2033. 
effect  of  pledge  of  stock,  2033. 
residence  and  citizenship,  2033. 
bankruptcy,  2034. 
oath,  2034. 

married  women,  2034. 
holding  more  than  one  office,  2034. 
de  facto  officers,  2035-2038. 

power  of  legislature  to  change  or  increase,  718.    See  "Legis- 
lative Power  over  Corporations." 

II.  Tenure  of  Office;  Removal  and  Resignation;  Jurisdiction  of 

THE  Courts  and  Procedure,  2038-2049. 

in  general,  2038. 

tenure  of  office  in  general,  2039. 

holding  over,  2040. 

removal  of  directors  by  the  corporation,  2040. 

resignation  and  acceptance  thereof,  2043. 

effect  of  absence  and  failure  to  act,  2044. 

jurisdiction  of  courts  and  remedies,  2044-2048. 

quo  warranto,  2044.    And  see  1987. 

mandamus,  2045.    And  see  1987. 
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jurisdiction  in  equity,  2045-2047.    And  see  1987-1989. 

statutory  remedies,  2047. 
who  may  question  title  to  office,  2048. 
estoppel,  2048. 

III.  Salary  or  Other  Compensation,  2049-2072. 
in  general,  2049. 

directors  performing  ordinary  duties  only,  2050. 

directors  holding  other  offices,  2052. 

unusual  and  extraordinary  services,  2053. 

circumstances  showing  that  no   compensation  was  intended, 

2056. 
express  agreements  and  provisions  In  charter,  statute,  or  by- 
laws, 2058-2060. 
in  general,  2058. 

fixing  of  their  own  salaries  or  other  compensation  by  the 
directors,  2059. 
compensation  for  past  services,  2067. 

IV.  How  DniECTORs  or  Trustees  Must  Act;  Meetings,  Etc.,  2072- 

2092. 
in  general,  2072. 
necessity  for  action  by  directors  as  a  board,  meetings,  2074. 

And  see  2064. 
by-laws  regulating  meetings  of  directors,  1946. 
time  of  meeting,  2076. 
special  meetings,  2076. 
adjournment,  2077. 
place  of  meeting,  2077-2080. 
within  the  state,  2077. 
meetings  outside  of  the  state,  2078. 
calling  and  notice  of  meetings,  2080-2085. 
conduct  of  meeting,  2085-2088. 
quorum,  2085,  2086. 
presence  of  president,  2086. 
number  necessary  to  decide,  2087. 
disqualification  by  personal  interest,  2087. 
voting  by  proxy,  2088. 
presumptions,  2088,  2090. 
effect  of  illegality  or  irregularity,  2089,  2090. 
records  and  minutes,  2090. 

v.    Powers  and  Liabilities  of  the  Dieectoks  or  Trustees,  2097- 
2114. 
in  general,  2097. 
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individual  directors  or  trustees  not  agents,  2097.    See  2074. 
to  what  matters  the  power  of  the  directors  or  trustees  extends, 
209S-2109. 
in  general,  2098. 

efCect  of  by-laws,  2099.     See  2171. 
contracts  generally,  2099,  2100. 
borrowing  money,  2100. 
negotiable  notes  and  bonds,  2100. 
pledge  or  mortgage  of  property,  2100,  2107. 
conveyance  of  property  to  pay  debt,  2100,  2107. 
assignment  for  the  benefit  of  creditors,  2101. 
assignment  or  transfer  of  notes  and  other  choses  in  action, 

2101. 
compromises  and  settlements,  2101. 
authority  to  prefer  creditors,  2372.     See  "Preferences  to 

Creditors." 
submission  to  arbitration,  2101. 
cancellation  of  worthless  stock  notes,  2101. 
waiver  of  statute  of  limitations,  2101,  2102. 
lease  of  corporate  property,  2102.    See  infra, 
sale  of  assets  and  winding  up,  2102.    See  infra, 
acceptance  of  amendment  of  charter,  170,  2102.    See  infra, 
making  calls  or  assessments,  1528,  2102.    See  "Calls  or  As- 
sessments." 
declaring  dividends,  2102.    See  "Dividends." 
discretion  with  respect  to  dividends,  1583-1586. 
powers  with  respect  to  increase  of  stock,  1280. 

ratification  by  stockholders,  1280,  1281. 
power  of  directors  to  expel  members,  1128.    See  "Expulsion 

of  Members." 
authority  to  call  stockholders'  meeting,  1963. 
election  or  appointment  of  oflScers  or  agents  by  directors 

or  trustees,  2028. 
ratification  by  directors  of  other  agents'  or  officers'  acts, 
2179. 
changes  in  corporation  and  matters  not  within  ordinary  busi- 
ness, 2102. 
in  general,  2102. 

amendment  or  alteration  of  charter,  170,  2103. 
increase  or  reduction  of  capital  stock,  1280,  2104. 
reorganization,  reincorporation,  and  consolidation,  21051 
authority  to  surrender  charter,  852. 
dissolution  or  winding  up  of  corporation,  2106. 
V0I.3-P  Cor.  71. 
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sale  or  lease  of  entire  property,  2106. 

mortgages  and  pledges  of  property,  2107. 

making,  altering,  and  repealing  by-laws,  1953,  2107.     See 

"By-Laws  of  Corporations." 
cannot  waive  fraud  of  promoters,  333. 
release  of  subscribers  for  stock,  2108. 
waiver  by  directors  of  frauds  upon  stockholder,  2108. 
excess  of  corporate  powers,  2108. 
control  of  directors  or  trustees  by  stockholders  or  members, 

2109. 
ratification  by  stockholders  of  unauthorized  acts,  2110,  2181. 
delegation  of  jiowers  by  directors,  1528,  2228-2234.     See  infra, 
requirement  of  assent  or  vote  of  stockholders  by  charter,  stat- 
ute, or  by-laws,  2110. 
notice  to  or  knowledge  of  directors  or  trustees  as  notice  to  or 

knowledge  of  corporation,  2203  et  seq. 
admissions  and  declarations  of  directors,  effect  as  against  cor- 
poration, 2224. 
personal  liability  of  directors  or  trustees,  2256-2268.     See  "Offi- 
cers and  Agents  of  Corporations." 
liability  of  directors  for  negligence  and  mismanagement,  2268- 

2289.     See  "Officers  and  Agents  of  Corporations." 
dealings  between  a  corporation  and  its  directors,   and  their 
personal  interest  in  transactions,  2289-2316.     See  "Officers 
and  Agents  of  Corporations." 
transfer  of  shares  by  directors,  1723. 
transfer  of  shares  to  directors,  1723. 

issue  of  watered  or  fictitiously  paid  up  stock  to  directors,  1242. 
liability  for  unlawful  payment  of  dividends,  1639. 

DIRECTORY  PROVISIONS, 

organization  of  corporation,  noncompliance  with  directory  provi- 
sions, 210. 
mandatory  and  directory  provisions  distinguished,  212. 
irregularity  in  signing  call  for  first  meeting,  211. 
filing  duplicate  certificate  of  organization,  211. 
naming  of  directors  in  articles  of  association,  211. 
fixing  amount  of  capital  stock,  210,  note,  212. 
necessity  for  written  articles  of  association,  212. 
statements  in  articles  or  certificate,  213. 
filing  or  recording  articles  or  certificate,  213. 

DISCHARGE, 

of  subscribers  from  liability  on  subscriptions,  1487  et  seq. 
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of  stockholders  from  individual  liability  for  corporate  debts,'  2614- 

2622. 
of  officers  from  liability  for  corporate  debts,  2668. 
in  bankruptcy,  see  "Bankruptcy." 

DISFRANCHISEMENT  OP  MEMBERS, 
in  full,  1116-1135. 
in  general,  1116. 
grounds  for  disfranchisement,  1117-1127. 

in  general,  1117. 

by-laws  and  regulations  of  corporation,  1118. 

particular  cases,  1121. 

chambers  of  commerce,  boards  of  trade,  etc.,  1121,  1124,  1125. 

board  of  fire  underwriters,  1122. 

medical  societies,  1122,  1125,  1126. 

trades  unions,  1123,  1125. 

mutual  benefit  associations,  1123,  1125. 

social  clubs,  1124,  1125. 

religious  societies,  1126. 

educational  corporations,  1126. 

disqualification  for  membership,  1127. 

good  faith,  1127. 

waiver  of  cause  of  expulsion,  1127. 
mode  of  procedure  to  disfranchise  members,  1127-1131. 

in  general,  1127. 

for  commission  of  crime,  1127. 

other  causes,  necessity  for  trial,  etc.,  1128. 

who  may  expel,  1128. 

power  of  the  directors,  1128. 

delegation  of  power,  1128. 

necessity  for  hearing,  notice,  charges,  and  opportunity  to  be 

heard,  1129.  "^ 

sufficiency  of  notice,  1129,  1130. 
the  trial  or  hearing,  1130,  1131. 
remedies  for  wrongful  expulsion,  1131-1134. 
mandamus  to  procure  reinstatement,  1131. 
suit  in  equity  for  injunction  or  reinstatement,  1132. 
necessity  to  exhaust  remedies  within  the  corporation,  1133. 
collateral  attack  on  expulsion,  1133. 
action  to  recover  damages  for  wrongful  expulsion,  1134. 
review  of  action  of  corporation  by  the  courts,  1134. 


DISORDERLY  HOUSE, 

indictment  against  corporation  for  keeping,  653. 
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DISQUALIFICATION, 

of  directors  and  other  officers,  2030-2035.    See  "Officers  and  Agents 
of  Corporations." 

DISSOLUTION  OP  CORPORATIONS, 

I.    How  AND  When  Corporations  mat  be  oe  are  Dissolved,  829 
ET  seq. 
in  general,  829. 

constitutionality  of  dissolution,  693,  831. 
dissolution  by  act  of  the  legislature,  repeal  of  charters,  832- 
835. 
in  general,  832. 
effect  in  general,  832. 

power  of  legislature  to  repeal  charters,  833.    See  "Legisla- 
tive Control  over  Corporations." 
what  constitutes  the  repeal  of  a  charter,  732,  835. 
special  act  or  general  law,  835. 
implied  repeal,  835. 
dissolution  by  expiration  of  time  limited  in  charter,  837. 
in  general,  837. 
duration,  838. 
continuance   for   purpose   of   winding   up,    840.    And   see 

infra, 
by-law  limiting  duration  of  corporation,  1951. 
extension  of  charters,  in  general,  175,  697. 
under  general  laws,  175. 
by  special  act,  176. 
acceptance  of  extension,  178. 
revival  of  charters,  178. 

acceptance  of  revival,  178. 
forfeiture  of  charter,  see  infra,  II. 

dissolution  by  happening  of  contingency  prescribed  by  charter, 
840. 
in  general,  840. 

necessity  for  action  by  legislature  or  court,  840-842. 
dissolution  by  failure  or  loss  of  integral  part,  842. 
in  general,  842. 

death  or  withdrawal  of  members,  843,  844. 
loss  or  withdrawal  of  officers,  844. 
accumulation  of  shares  in  hands  of  one  person,  845. 
dissolution  by  surrender  of  charter,  845. 
in  general,  845. 

acceptance  of  surrender  by  state,  845,  848. 
not  unconstitutional,  693,  846. 
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transfers  of  property  and  franchises  under  legislative  au- 
thority, 846. 

consolidation  of  corporations,  847. 

dissolution  distinguished  from  sale  of  property  and  cessa- 
tion of  business,  850. 

presumption  from  nonuser  of  franchises,  851. 

who  may  surrender  charter,  852. 

power  of  directors,  852,  2102,  2106. 
power  of  majority  of  stockholders,  852. 

voluntary  dissolution  under  statutory  authority,  853. 

injunction  against  dissolution,  855. 

dissolution  on  consolidation  of  corporations,  1064. 
suspension  of  business  and  nonuser  of  franchises,  855. 
failure  to  hold  meetings,  857. 
failure  to  elect  officers,  857. 
inability  to  continue  business,  858. 
alienation  or  loss  of  property  and  franchises,  858. 
insolvency,  860. 

appointment  of  receiver,  860,  861. 
bankruptcy  proceedings,  861. 
assignment  for  benefit  of  creditors,  861. 
ineffectual  attempt  to  consolidate  not  a  dissolution,  1058. 
whether  a  de  facto  corporation  after  ouster  by  state,  240. 
whether  de  facto  after  expiration  of  charter,  247. 
estoppel  to  deny  corporate  existence,  267,  281. 
effect  of  judgment  of  forfeiture  or  ouster  on  estoppel  to  deny 
corporate  existence,  267. 

II.    Poefeitube  of  Chaeteb  and  Franchises  in  Judicial  Proceed- 
ings BY  THE  State,  862  et  seq. 

in  general,  862. 

necessity  for  judicial  proceedings  and  judgment  of  forfeiture, 
863-870. 
in  general,  863-867. 
nonperformance   of   conditions    subsequent   expressed   in 

charter,  867-870. 
power  of  the  governor,  870. 
grounds  for  forfeiture  of  charter,  870-899. 
in  general,  870-874. 

misuser  or  abuse  of  franchises,  in  general,  8-74. 
insurance  companies,  unlawful  banking  by,  875,  876. 

issuing  policies  when  it  will  not  be  able  to  pay  losses, 

876. 
misappropriation  of  assets,  876. 
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banks,  unlawful  loans  and  discounts,  876. 

unlawful  dealing  in  promissory  notes,  876. 
contracting  debts  and  issuing  bills  in  excess  of  char- 
ter limit,  876. 
fraudulent  issue  of  more  paper  than  they  can  redeem, 

876. 
withdrawal  of  stock  under  form  of  loans,  etc.,  876. 
mismanagement  of  funds   threatening  injury  to   the 
public,  879,  note, 
increase  of  capital  stock  without  legislative  authority,  876. 
issue  of  certificates  of  stock  beyond   authorized  capital 

stock,  876. 
violation   of   provisions   as  to   subscriptions   before   com- 
mencement of  business,  876. 
violation  of  provisions  as  to  payment  of  capital  stock,  876, 

note, 
issue  of  watered  or  fictitiously  paid  up  stock,  1226. 
turnpike    companies,    placing   toll    gate    at   unauthorized 
place,  877. 
collecting   tolls    before    compliance    with    conditions 

precedent,  877. 
collecting  excessive  tolls,  877. 
trespass  in  constructing  road  over  lands,  879. 
illegal   combinations   to   prevent  competition,   and  create 

monopoly,  877. 
railroad   companies,   departure  from   line   authorized   by 
charter,  etc.,  878. 
obtaining  charter  from  another  state,  879. 
medical  college,  abuse  of  powers,  878,  note, 
fraudulent  debenture  companies,  878,  note, 
illegal  levy  of  assessments  on  stock,  879,  note, 
ultra  vires  consolidation,  879. 
making  loans  at  usurious  rates,  879. 
using  abbreviation  of  corporate  name,  879. 
failure  to  maintain  sign  at  office,  879. 
failure  to  list  property  for  taxation,  879. 
mutual  benefit  association,  illegal  voting  of  back  pay  by 
officers,  879. 
issue  of  unauthorized  certificates  of  membership,  879. 
violation  of  unconstitutional  statute,  or  resolution  of  the 
legislature,  879. 
estoppel  of  corporation,  879. 
nonuser  of  franchises,  neglect  of  duty,  etc.,  880-884. 
water  companies,  881 
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ferry  and  bridge  companies,  881,  882. 
railroad  company,  sale  of  road  on  execution,  881. 
ultra  vires  conveyance  or  lease,  881. 
failure  to  run  passenger  cars,  881. 
abandonment  of  part  of  route,  881. 
failure  to  construct  the  line  required  by  its  char- 
ter, 882. 
failure  to  make  annual  statement  to  legislature  or 
governor,  882. 
turnpike  companies,  ultra  vires  conveyance  or  lease, 
881. 
failure  to  make  annual  statement  to  legislature  or 

governor,  882. 
failure  to  construct  or  repair  road,  882. 
failure  to  keep  principal  place  of  business,  books,'  etc., 

within  the  state,  881. 
educational  corporation,  sale  of  property  and  cessa- 
tion of  business,  883. 
manufacturing  corporation,   failure   to   make   annual 
statement,  883. 
failure  to  exercise  full  powers,  883. 
banks,  failure  to  make  report  of  condition,  883,  note. 

suspension  of  specie  payment,  883. 
failure  of  corporators  to  organize,  883. 
effect  of  particular  period  of  nonuser  or  neglect  being 

fixed  by  statute,  884. 
financial  embarrassment  as  an  excuse,  884. 
breach  of  conditions  subsequent,  884-886. 
in  general,  884. 

substantial  compliance  with  charter  or  statute  suffi- 
cient, 885. 
construction  in  case  of  doubt,  886. 
inutility  or  impracticability  of  franchise  or  enterprise,  886. 
suspension  or  abandonment  of  business,  886-890'. 
inability  to  continue  business,  890. 
insolvency  and  failure  to  pay  debts,  891. 
assignment  for  benefit  of  creditors,  891. 
alienation  of  property,  892. 

lease,  892. 
failure  to  hold  meetings,  893. 
failure  to  keep  or  bring  ofiices,  oiBcers,  agencies,  records, 

etc.,  within  the  state,  893. 
mere  wrongful  intent,  895. 


2844  INDEX. 

[references  are  to  pages.] 
DISSOLUTION  OP  CORPORATIONS— Cont'd. 

defective  organization  of  corporations,  895. 

subsequent  compliance  with  the  law  after  occurrence  of 
ground  of  forfeiture,  896. 

particular  penalty  prescribed  by  charter  or  statute,  896. 

fine  or  judgment  of  ouster,  897. 

acts  and  neglects  of  officers  as  acts  and  neglects  of  corpo- 
ration, 898. 

acts  of  stockholders  as  acts  of  corporation,  898. 
waiver  of  forfeiture  and  estoppel  of  the  state,  899-906. 

in  general,  899. 

in  case  of  dissolution,  ipso  facto,  on  failure  to  comply  with 
conditions,  900. 

implied  waiver,  900. 

mere  acquiescence  and  lapse  of  time,  903. 

continuing  cause  of  forfeiture,  904. 

knowledge  of  cause  of  forfeiture,  904. 

who  may  waive  forfeiture,  in  general,  905. 
waiver  by  municipality,  905. 

conditional  waiver,  906. 

effect  of  violation  of  contract  by  the  state,  906. 

III.  PROCEDtTRE  AND   JURISUICTION   TO   FORFEIT   CHARTERS   AND  FRAN- 

CHISES OR  DISSOM'E  CORPORATIONS,   906-919. 

in  general,  906. 

procedure  at  common  law,  907. 

quo  warranto,  907. 

scire  facias,  907. 

pendency  of  statutory  proceeding  as  a  bar,  908. 
by  what  authority  proceedings  must  be  instituted,  909. 
mandamus  to  compel  attorney  general  to  institute  proceedings, 

909,  910. 
equity  jurisdiction,  910-915. 
statutory  jurisdiction  to  dissolve  corporations,  915-918. 

pendency  of  bankruptcy  proceedings,  918. 
creditors'  suits  to  wind  up  or  dissolve  corporation,  2352-2354. 
in  stockholder's  suit,  1712. 
jurisdiction  of  legislature  or  courts  over  foreign  corporations, 

918. 
power  of  courts  to  dissolve  foreign  corporations,  2755,  2756. 

IV.  Effect  of  Dissolution  of  Corporations,  919-938. 

in  general,  919.    See  731. 

dissolution  may  be  set  up  collaterally,  920. 

when  dissolution  takes  effect,  921. 

effect  of  dissolution  with  respect  to  franchises,  731,  922. 
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effect  with  respect  to  debts  and  contracts,  923-927,  2393-2396. 

in  general,  923. 

executory  contracts,  924-926. 

contracts  after  dissolution,  926. 

offer  before  and  acceptance  after  dissolution,  927. 

liability  of  stockholders  or  members,  927,  2431. 

effect  on  stockholders'  liability  to  creditors  on  unpaid  sub- 
scriptions, 2431. 
effect  of  dissolution  with  respect  to  torts,  928. 
effect  with  respect  to  property  and  conveyances,  731,  928-933, 
2393-2396. 

in  general,  928. 

the  rule  in  equity  applicable  to  modern  business  corpora- 
tions, 731,  930. 

statutory  provisions  for  winding  up,  931. 

transfer  or  assignment  before  dissolution,  931,  2394. 

conveyance  to  or  by  corporation  after  dissolution,  932. 

conveyance  in  trust  for  corporation,  933. 
effect  of  dissolution  with  respect  to  actions  and  proceedings, 
933-937,  2393-2396. 

in  general,  abatement,  933. 

attachment,  934,  2394. 

judgment  and  execution,  935,  2394. 

scire  facias,  936. 

appeal  and  writ  of  error,  936. 

bankruptcy  proceedings,  936. 

statutory  provisions,  937,  2394. 
effect  of  dissolution  with  respect  to  transfers  of  stock,  938. 
distribution  of  assets,  rights  of  preferred  stockholders,  1321. 

V.    Continuance  and  Winding  up  of  Corporations  under  Statu- 
tory Provisions,  938-961. 
in  general,  938. 
continuance  of  existence  of  corporations,  939-946. 

in  general,  939. 

collection  of  debts,  941. 

engaging  in  new  business,  942. 

power  to  hold  property,  942. 

disposal  of  property,  942. 

liability  for  torts,  943. 

actions  and  proceedings,  943. 

effect  of  statute  on  equity  jurisdiction,  946. 
officers  as  trustees  for  creditors  and  stockholders,  946-950. 

in  general,  946. 
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who  are  "creditors,"  946,  947. 
property  rights,  947. 
actions  and  parties,  948. 
liability  of  officers  as  trustees,  949. 
distribution  among  stockholders,  949. 
appointment  of  receiver  or  trustee,  950-961. 
in  general,  950. 
jurisdiction,  950-952. 
appointment  of  successor,  952. 
appointment  by  governor  or  legislature,  952. 
where  a  trustee  or  receiver  has  been  appointed  by  or  with 

the  consent  of  the  corporation,  953. 
where  the  directors  or  other  officers  are  made  trustees, 

953. 
where  the  existence  of  the  corporation  is  continued  by 

statute,  954. 
time  of  application  or  appointment,  955. 
who  may  apply  for  receiver,  957. 
who  may  be  appointed,  957. 
the  order  appointing  a  receiver,  957. 
effect  of  appointment  of  receiver,  958. 

actions,  958. 
transfer  of  property,  958. 
powers  and  duties  of  receivers,  959. 
title  to  property,  959. 
actions,  960. 
temporary  receiver,  961. 

DISTRIBUTION, 

of  assets  of  corporation,  on  dissolution,  930-933,  1321. 

before  dissolution,  fraud  on  creditors,  2359. 
of  stock  in  case  of  oversubscription,  1564. 
of  new  stock  on  increase  of  capital  stock,  1290. 

DISTRICT  OF  COLUMBIA, 

power  of  congress  to  create  corporations  in  the  District  of  Colum- 
bia, 113. 
status  of  such  corporations,  113. 
status  as  foreign  corporations,  2681. 

DIVIDENDS, 

in  general,  1577-1579. 
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definition  and  nature  of  dividends,  1577. 
power  to  declare  dividends,  1579.    And  see  infra, 
declaring  dividend  on  reduction  of  capital  stock,  1301. 
application  of  dividends  in  payment  for  stock,  1203. 
rights  with  respect  to  dividends  after  reorganization  of  corpo- 
ration, 1034. 
taxation  of,  743,  744,  747.    And  see  "Taxation  of  Corporations." 

II.  Stockholders'  Right  to  Shake  in  Profits,  1579-1586. 
in  general,  1579. 

rights  before  dividend  Is  declared,  1580. 

rights  after  dividend  is  declared,  1580,  1581. 

revocation  of  declaration  of  dividend,  1582,  1603. 

effect  of  insolvency,  1582,  1583. 

compelling  declaration   and   payment  of  dividends,  1583-1586, 

1643. 
set-off  of  dividends  against  debts  due  from  stockholders,  1596. 
effect  of  transfer  of  stock,  1597. 

III.  Right  of  Corporation  to  Declare  and  Pat  Dividends,  1579, 

1586-1595. 
in  general,  1586. 

dividends  payable  out  of  profits  only,  1587,  1603,  1641. 
unconditional  agreement  to  pay  dividends,  1588. 
determination  of  profits  for  the  purpose  of  declaring  dividends, 
1588-1595. 
in  general,  1588. 

property  or  money  representing  capital  stock,  1589. 
deduction  of  expenses  and  liabilities,  1590. 
time  of  determining  profits,  1591. 
effect  of  subsequent  losses  and  insolvency,  1591. 
money  due,  but  not  received,  1591. 
borrowed  money,  1591,  1592. 
creation  of  reserve  fund  for  repairs,  etc.,  1592. 
insurance  companies,  1593. 

corporations  whose  property  is  necessarily  consumed  in 
use,  1593. 
mining  companies,  1593. 
other  corporations,  1594. 
valuation  of  property,  1594. 
interest  and  interest  dividends,  1595. 

IV.    Mode  and  Time  of  Declaring  and  Paying  Dividends,  1598-1605. 

in  general,  1598. 

mode  of  declaring,  in  general,  1598. 
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parol  evidence,  1598. 
cash  or  property  dividends,  1599. 
making  dividends  payable  at  bank,  effect  of  failure  of  bank, 

1600. 
bond  or  scrip  dividends,  1600. 
stock  dividends,  1601-1604. 

in  general,  1601. 

there  must  be  surplus  profits,  1603. 

revocation  of  declaration,  1603. 

recovery  of  dividend  in  money,  1604. 

persons  entitled  to  dividends,  1604,  1607,  1611. 
discrimination  between  stockholders,  1604. 
time  of  payment  of  dividends,  1605. 
issue   of  scrip   dividend   before   intended   consolidation   as   a 

fraud,  1091,  1092. 
declaration   by    stockholders,    necessity   for   formal   meeting, 
1962.    And  see  "Corporate  Meetings  and  Elections." 

V.  Persons  Who  are  Entitled  to  Dividends,  1605-1614. 
in  general,  1605. 

all  stockholders  entitled  to  share  pro  rata,  1606. 
rights  on  transfer  of  shares,  1607-1613. 

in  general,  1607. 

pledgors  and  pledgees,  1611,  1877. 

unregistered  transfers,  1612,  1785,  1788. 

rights  of  legatees,  1613. 

interpleader,  1613. 
husband  and  wife,  1613. 
other  corporations,  1614. 

VI.  Rights  op  Persons  Entitled  to  the  Income  and  Profits  of 

Shares,  1614-1628. 
in  general,  1614. 

before  declaration  of  dividend,  1615. 
after  declaration  of  dividend,  1616-1627. 

dividends  declared  before  the  creation  of  the  trust,  1616. 

dividends  declared  after  the  creation  of  the  trust,  1616. 

intention  of  the  testator,  1619. 

dividends  declared  out  of  capital,  1620. 

proceeds  of  shares  sold,  1622. 

dividends  in  bonds  or  certificates  of  indebtedness,  1622. 
right  to  subscribe  for  new  shares  and  proceeds  of  sale  thereof, 

1622. 
stock-  dividends,  1623-1627. 
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whether  a  dividend  is  a  stock  dividend,  1626. 
rights  on  death  of  life  beneficiary,  1627. 

VII.  Remedies  op  Stockholders  to  Recover  Dividends,  1628-1635. 

in  general,  1628. 

before  a  dividend  has  been  declared,  1628. 

mandamus,  1629. 
after  a  dividend  has  been  declared,  1629. 

action  at  law  against  the  corporation,  1629. 

demand,  1630. 

action  by  transferee  of  shares,  1631.- 

remedy  in  equity,  1632. 

mandamus,  1632. 

action  against  other  stockholders,  1633. 

action  against  officers  of  the  corporation,  1633. 

set-oft  of  dividend  against  debt  due  to  corporation,  1633. 

recovery  of  interest,  1634. 

statute  of  limitations,  1634. 

effect  of  consolidation,  1635. 
jurisdiction  to  compel  foreign  corporation  to  pay  dividends. 
2754. 

VIII.  Remedies  fob  Unlawful  Payment  op  Dividends,  1635-1640. 

in  general,  1635. 

recovery  of  dividends  unlawfully  paid,  1636. 

in  general,  1636. 

liability  of  transferee,  1637. 

statute  of  limitations,  1637. 
injunction,  1538.    See  infra, 
bond  or  note  given  for  illegal  dividend,  1639. 
liability  of  directors,  1639. 

jurisdiction  to  enjoin  payment  of  dividends  by  foreign  corpo- 
ration, 2754. 

IX.  Rights  of  Preferred  Stockholders,  1640-1646. 

in  general,  1318,  1640. 

the  right  to  preference,  1640. 

dividends  payable  out  of  profits  only,  1641. 

cumulative  dividends,  1643. 

discretion  as  to  declaring  dividends,  1643. 

stock  and  scrip  dividends,  1645. 

rights  of  transferees,  1645. 

remedies  of  preferred  stockholders,  1646. 
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DOMESTIC  CORPORATIONS, 

distinguished  from  foreign,  73.    See  "Foreign  Corporations." 

DOMICILE  OF  CORPORATIONS, 

for  purposes  of  jurisdiction  and  other  purposes,  16,  354-364. 
domicile  in  state  of  creation  only,  354. 
corporations  under  the  laws  of  several  states,  354. 

consolidation,  356. 
effect  of  doing  business  in  another  state,  356. 
distinction  between  license  and  charter  from  another  state,  358. 
corporations  created  by  congress,  359-361. 

in  general,  359,  360. 

corporations  in  District  of  Columbia,  359. 

national  banks,  360,  361. 
territorial  corporations,  361. 
domicile  within  the  state,  362. 

see  "Foreign  Corporations." 

DONATIONS, 

power  of  corporation  to  make  donations,  434. 
dedication  of  land  by  corporation  to  public  use,  430. 
to  corporation,  413. 
gifts  of  stock,  1778. 

DOUBLE  LIABILITY, 

of  stockholders,  see  "Creditors  of  Corporations." 

DOUBLE  TAXATION, 

see  "Taxation  of  Corporations  and  Stock." 

DUE  PROCESS  OF  LAW, 

in  taxation  of  corporations,  792-794. 

DURATION  OF  CORPORATIONS, 

in  general,  837,  838.    And  see  "Dissolution  of  Corporations." 

E. 

EARNINGS, 

see  "Dividends." 

EASEMENT, 

power  of  corporation  to  grant  easement,  429,  443. 
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ECCLESIASTICAL  CORPORATIONS, 
definition,  61. 

see  "Religious  Corporations." 

EDUCATIONAL  CORPORATIONS, 

as  eleemosynary  or  charitable  corporations,  61-63,  88. 
whether  public  or  private,  67. 
whether  "for  pecuniary  profit,"  84. 
"literary"  corporations,  87. 

expulsion  of  members,  1126.     See  "Expulsion  of  Members." 
power  of  the  legislature  over,  see  "Legislative  Control  over  Cor- 
porations." 

EJECTMENT, 

members  cannot  sue  to  recover  corporate  property,  13. 

ELECTION  OP  OFFICERS, 

power  of  corporation  to  elect  or  appoint  oflEicers,  2027. 

mode  of  election,  2027. 

election  of  directors  and  other  officers  by  stockholders,  2028.    See 

"Meetings  and  Elections." 
election  or  appointment  by  the  directors,  2028.    And  see  "Direct- 
ors." 
acceptance  of  office,  2029. 
presumptions,  2030. 

of  acceptance  of  office,  2029. 
qualifications  of  directors  or  other  officers,  2030. 
effect  of  disqualification,  2030,  2031,  2035. 

power  of  inspectors  to  pass  on  eligibility  of  candidates,  2031. 
ownership  of  stock,  2031-2033. 

unregistered  transfer  of  stock,  2032. 

persons  holding  stock  as  trustee,  executor,  etc.,  2032,  2033. 
eifect  of  transfer  of  stock  after  election,  2033. 
effect  of  pledge  of  stock,  2033. 
residence  and  citizenship,  2033. 
bankruptcy,  2034. 
oath,  2034. 

married  women,  2034. 
holding  more  than  one  office,  2034. 
de  facto  officers,  2035-2038.     . 

election  of  directors  in  effecting  consolidation,  1055. 
illegal  election  of  officers  does  not  discharge  subscribers  for  stock, 
1505. 
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ELEEMOSYNARY  CORPORATIONS, 

definition  and  nature,  61. 

wliat  corporations  are  eleemosynary,  61-63,  88. 

whether  they  are  public  or  private,  67. 

liability  for  torts  and  negligence  of  agents,  servants,  and  officers, 

644. 
powers  of  the  legislature  with   respect  to,  684.    See,  generally, 

"Legislative  Control  over  Corporations." 
grants  for  charitable  uses  before  formation  of  corporation,  339. 

ELEMENTS, 

of  a  corporation,  2. 

ELIGIBILITY, 

of  officers  and  directors,  2030-2038.  See  "Officers  and  Agents  of  Cor- 
porations." 

EMBEZZLEMENT, 

by  agent  of  foreign  corporation,  failure  of  corporation  to  comply 
with  statute,  2726. 

EMINENT  DOMAIN, 

exercise  of  the  power  by  de  facto  corporation,  239. 

exercise  of  the  power  by  foreign  corporations,  2734. 

right  of  consolidated  corporation  to  exercise  power  of  eminent  do- 
main, 1067. 

rights  of  purchaser  of  property  and  franchises  of  railroad  com- 
pany under  legislative  authority,  982,  983. 

power  of  legislature  over  corporations  and  charters  under  power 
of  eminent  domain,  698,  1933. 

EMPLOYES, 

see  "Officers  and  Agents  of  Corporations." 
Individual  liability  of  stockholders  to,  2508-2513.    See  "Creditors 
of  Corporations,"  V. 

ENTITY, 

a  corporation  as  a  legal  entity,  7  et  seq. 

ENTRIES, 

see  "Books";   "Minutes";  "Records." 

EQUITABLE  CONVERSION, 

in  case  of  incapacity  of  corporation  to  take  and  hold  real  property, 
409. 
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EQUITABLE  ESTOPPEL, 

see  "Estoppel";  "Estoppel  to  Deny  Corporate  Existence." 

EQUITABLE  MORTGAGE, 

mortgage  of  corporate  property  by  members  or  stockholders,  13,  23. 

EQUITY, 

equity  jurisdiction  to  reach  and  subject  shares  to  payment  of  debts, 

1155. 
suits  by  stockholders  with  reference  to  corporate  affairs,  see  "Stock- 
holders' Suits." 
jurisdiction  to  forfeit  charter  or  dissolve  corporation,  910-915. 
suit  for  specific  performance  of  ultra  vires  contract,  558. 
suit  for  rescission  or  cancellation  of  ultra  vires  contract  or  con- 
veyance, 562,  587.     See  "Stockholders'  Suits." 
remedy  in  equity  for  wrongful  expulsion  of  member,  1132. 
suit  to  compel  Issue  of  certificate  of  stock,  1336,  1338. 
suit  to  compel  corporation  to  register  transfer  and  issue  certificate, 

1842. 
remedies  in  equity  in  case  of  forged  or  unauthorized  transfers, 

1820. 
creditors'  bills,  2348.    See  "Creditors  of  Corporations,"  II,  IV,  V, 

VI. 
suit  by  creditors  to  reach  unpaid  subscriptions,  2455.    See  "Cred- 
itors of  Corporations,"  IV. 
suits  by  creditors  to  enforce  statutory  liability  of  stockholders, 

2580-2589.     See  "Creditors  of  Corporations,"  V. 
equitable  right  of  set-off  by  creditors  of  insolvent  corporation,  2384- 

2393.     See  "Set-OfC  and  Counterclaim." 
jurisdiction  over  assets  of  corporation  after  dissolution,  932.     See 

"Dissolution  of  Corporations." 
remedy  for  refusal  to  allow  stockholder  to  inspect  books  and  pa- 
pers, 1655. 
jurisdiction  to  compel  declaration  and  payment  of  dividends,  1583- 

1586. 
suit  to  recover  dividends,  1632. 
injunction  against  use  of  corporate  name,  155,  157. 
remedies  against  promoters  for  fraud,  331-333.    See  "Promotion  of 

Corporations." 
jurisdiction  to  oust  or  enjoin  defective  or  pretended  corporation, 
294. 
protection  of  private  rights,  294,  295. 
remedy  and  jurisdiction  in  equity  when  corporation  exceeds  its 
powers,  547-550. 
Vol.  3— P.  Cor.  72. 
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EQUITY— Cont'd. 

suit  by  attorney  general,  548. 

suit  to  enjoin  nuisance,  548. 

charitable  trusts,  550. 

suit  by  stockholders,  550.    See  "Stockholders'  Suits." 

jurisdiction  and  remedy  to  question  corporate  meeting  or  election, 
or  determine  title  to  office,  1987-1989,  2045-2048. 
appointment  of  master  to  supervise  election,  1989. 

specific  performance  of  contract  for  the  sale  of  stock,  1861. 

jurisdiction  and  remedies  on  refusal  to  call  corporate  meetings, 
1964,  1965. 

power  to  compel  execution  of  proxy  to  vote  stock,  2015. 

injunction  against  doing  of  business  by  a  foreign  corporation,  2727. 

visitorial  power  over   foreign  corporations,   2753-2758.     See  "For- 
eign Corporations,"  IV. 

ESCHEAT, 

of  property  of  corporation  on  dissolution,  930. 

ESCROW, 

delivery  of  deed  in  escrow  for  future  corporation,  336. 
delivery  of  subscription  in  escrow,  1445. 

ESTOPPEL, 

to  deny  power  of  corporation,  see  "Ultra  Vires  Contracts  and  Trans- 
actions." 
to  deny  existence  of  corporation,  see  "Estoppel  to  Deny  Corporate 

Existence." 
to  deny  title  to  property  on  incorporation  of  partnership,  343. 
to  deny  acceptance  of  charter,  122. 
to  deny  amendment  of  charter,  173. 

to  deny  acceptance  of  amendment  of  charter,  168,  169,  173. 
to  question  validity  of  change  of  name,  162. 
to  dispute  title  of  bona  fide  purchaser  or  pledgee  of  shares,  1751, 

1806,   1809. 
to  question  title  or  right  to  office,  2048. 
to  deny  authority  of  officers  or  agents,  2160-2176.     See  "Officers  and 

Agents  of  Corporations." 
of  stockholders  to  complain  that  there  was  no  formal  meeting  of 

stockholders,  1962. 
to  object  to  want  of  notice  of  corporate  meeting,  or  defects  therein, 

1968. 
to  complain  that  corporate  meeting  was  held  outside  the  state, 

1972,  1974. 
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ESTOPPEL— Cont'd. 

of  stockholders  to  complain  of  by-laws,  1955,  1957. 
of  stockholders  to  complain  of  acts  of  majority,  1933. 
to  sue  officers  for  mismanagement,  2285,  2286. 

of  owner  of  shares  to  dispute  title  of  transferee  in  case  of  forged 
or  unauthorized  transfer,   1751,  1806,   1809.    See   "Traiisfer  of 
Shares,"  V. 
Of  subscribers  for  stock,  1567-1575. 
in  general,  1567. 

to  deny  corporate  existence,  1568. 
to  deny  subscription  or  validity  thereof,  1570. 
to  set  up  release  or  discharge,  1573. 
to  set  up  conditions  precedent,  1444,  1574. 

to  set  up  that  delivery  of  subscription  was  conditional,  1446, 
1574. 
of  stockholders  as  against  creditors,  unpaid   subscriptions,  2439- 
2443. 
in  general,  2439. 

to  deny  fact  or  validity  of  subscription,  2439. 
to  set  up  release  or  discharge,  2440. 
to  rescind  for  fraud,  2440. 

to  set  up  nonperformance  of  conditions  precedent,  2440. 
to   assert   want   of  authority  or   illegality   in   an   increase   of 
stock,  2441. 
to  deny  legal  existence  of  corporation,  2442. 
as  against  creditors  seeking  to  enforce  statutory  liability,  2565. 
of  stockholder  to  sue  with  respect  to  corporate  management,  1703, 

1705. 
of  corporation  to  deny  validity  or  fact  of  subscription,  1575. 
of  corporation  to  set  up  failure  to  register  transfer,  1790,  1791. 
of  corporation  to  assert  lien  on  shares  for  debts  of  stockholders, 

1770. 
estoppel  of  stockholders  by  accepting  stock  in  new  corporation  after 

consolidation,  1091. 
of  agent  of  foreign  corporation  to  set  up  its  failure  to  comply  with 

statute,  2725,  2726. 
of  persons  dealing  with  foreign  corporation  to  set  up  its  noncom- 
pliance with  statute,  2721. 
of  foreign  corporation  to  set  up  its  noncompliance  with  statute, 

2722. 
estoppel  of  state  to  enforce  forfeiture  of  charter,  899. 

ESTOPPEL  TO  DENY  CORPORATE  EXISTENCE, 
in  general,  262. 
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ESTOPPEL  TO  DENY  CORPORATE  EXISTENCE— Cont'd. 

estoppel  by  dealing  with  or  recognizing  pretended  corporation,  262- 
272,  299. 
action  by  corporation  on  contract,  262. 
illustrations,  263. 
statutory  provisions,  266. 
organization  out  of  state,  266. 
amendment  of  charter,  266. 
consolidation,  267. 
powers  and  privileges  not  implied  from  corporate  existence, 

267. 
effect  of  judgment  of  forfeiture  or  ouster,  267. 
actions  against  members  or  ofBcers  as  individuals,  267. 
statutory  liability  of  officers  to  creditors,  267.     See  "Creditors 

of  Corporations." 
statutory  liability  of  stockholders  to  creditors,  267.     See  "Cred- 
itors of  Corporations." 
estoppel  of  subscribers  to  stock,  267.     See  "Subscriptions  for 

Stock." 
estoppel  in  other  cases  than  in  action  on  contract,  269. 
trusts  for  corporation,  270. 
the  question  of  knowledge,  270. 

persons  against  whom  this  estoppel  operates,  in  general,  270. 
executors  and  administrators,  270. 
assignees  of  contracts,  270. 
purchasers  of  property,  271. 
purchasers  at  execution  sales,  271. 
heirs  at  law  or  devisees  of  trustee  for  corporation,  271. 
persons  in  whose  favor  this  estoppel  operates,  in  general,  271. 
the  corporation,  271. 
members  or  stockholders,  271. 
officers,  271. 
assignees,  271. 

purchasers  or  mortgagees,  272. 
assignee  for  benefit  of  creditors,  272. 
assignee  in  bankruptcy,  272. 
receiver,  272. 
estoppel  of  municipality  by  collection  of  taxes,  272. 
estoppel  by  deed,  272,  337. 

conveyances  and  mortgages,  272,  337. 
bonds,  273. 
estoppel  by  record,  in  general,  274. 
recognizance,  274. 
judgments,  274. 
actions  and  pleadings,  274,  275. 
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ESTOPPEL  TO  DENY  CORPORATE  EXISTENCE— Cont'd. 

quo  warranto  estoppel  of  state,  274. 

estoppel  of  corporation,  275. 
estoppel  by  holding  out  of  pretended  corporation,  in  general,  275, 
299. 

estoppel  of  promoters  and  stockholders  or  members,  276,  299. 

liability  on  subsctiption  to  stock,  277.    See  "Subscriptions  for 
Stock." 

estoppel  of  officers,  277,  2644. 

estoppel  as  between  members,  or  members  and  officers,  277. 

estoppel  of  pretended  corporation  or  members  collectively,  278- 
281. 
in  general,  278. 

taxation,  estoppel  of  corporation,  280,  762. 
after  expiration  of  charter  or  dissolution,  281. 
necessity  for  equitable  grounds  of  estoppel,  281. 

effect  of  fraud,  281. 
de  facto  corporate  existence  not  necessary,  282. 
necessity  for  lawful  authority  for  existence  of  corporation,  283. 

corporations  under  unconstitutional  statute,  284. 

expiration  of  charter,  284. 
corporations  prohibited  by  statute  or  public  policy,  285. 
necessity  for  recognition  or  holding  out  of  pretended  corporation, 
285-290. 

in  general,  285. 

what  constitutes  recognition,  286. 

name  implying  claim  of  corporate  existence,  287. 

making  note  payable  at  bank,  289. 

what  constitutes  holding  out  as  a  corporation,  289. 
foreign  corporations,  2695. 
estoppel  to  deny  validity  of  consolidation,  1060,  1061. 

estoppel  of  municipality  which  has  subscribed  for  stock,  1060. 

estoppel  of  consolidated  corporation,  1061. 

estoppel  of  consolidating  corporations,  1061. 

estoppel  of  stockholders,  1061. 

estoppel  of  creditors,  1061. 
as  to  de  facto  corporations,  see  "De  Facto  Corporations." 

EVIDENCE, 

judicial  notice  of  corporate  name,  163. 
proof  of  by-laws,  1956. 
proof  of  subscriptions  for  stock,  1416. 
of  directors'  meetings  and  action,  2090. 
presumptions,  as  to  powers  of  corporation  generally,  388. 
as  to  power  to  take  and  hold  real  property,  413. 
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EVIDENCE— Cont'd. 

as  to  power  to  alienate  or  incumber  property,  450. 

as  to  power  to  contract,  462. 

as  to  power  to  take  stoclc  in  another  corporation,  533. 

as  to  powers  of  foreign  corporation,  2691. 

of  incorporation,  96,  183,  192. 

of  acceptance  of  charter,  122,  188. 

of  acceptance  of  amendment  of  charter,  168. 

of  regularity  of  consolidation,  1056. 

of  compliance  by  foreign  corporation  with  statutory  conditions, 
2726. 

as  to  election  or  appointment  of  officers,  2030. 

as  to  acceptance  of  office,  2029. 

as  to  removal  of  officers,  2043. 

as  to  directors'  meetings,  2088,  2090. 

of  notice  of  corporate  meeting,  1969. 

as  to  place  of  meeting,  1971. 

as  to  regularity  of  meeting,  1981. 

of  knowledge,  for  purposes  of  ratification,  2192,  2193. 

as  to  value  of  property,  etc.,  received  in  payment  for  stock,  1221. 
admissions  and  declarations,  of  promoters  as  evidence  against  cor- 
poration, 317. 

of  stockholders  or  members  as  evidence  against  corporation, 
17. 

of  officers  and  agents,  2216-2228.     In  detail,  see  "Admissions 
and  Declarations." 
stock  or  transfer  books  as  evidence  of  the  right  to  vote  shares, 

1997. 
books  of  corporation  as  evidence  of  who  are  liable  as  stockhold- 
ers on  unpaid  subscriptions  to  corporation,  1416. 

on  unpaid  subscription  to  creditors,  2451. 

statutory  liability  to  creditors,  2566. 
proof  of  incorporation,  in  general,  178. 

necessity  for  proof,  179. 

what  must  be  proved,  180. 

de  facto  corporate  existence,  181. 

estoppel  to  deny  corporate  existence,  182. 

burden  of  proof,  183. 

presumptions,  prima  facie  proof,  183. 

parol  evidence  of  incorporation,  184. 

reputation,  184. 

proof  and  judicial  notice  of  special  charters  and  general  laws, 
186. 

foreign  acts,  187. 

proof  of  organization,  189. 
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corporate  books  and  records,  189. 

articles,  certificates,  letters  patent,  etc.,  190. 

national  banks,  191. 

confirmatory  act,  191. 

affidavits,  191. 

parol  evidence,  191. 

presumptions,  192. 
foreign  corporations,  194,  2694. 
conclusiveness  of  certificates,  195. 
proof  of  user,  196. 
statutory  provisions,  196-198. 
of  acceptance  of  charter,  122,  188. 
of  acceptance  of  amendment  of  charter,  168. 

proof  of  existence  of  foreign  corporation,  2694. 
license  or  certificate  issued  to  foreign  corporation  as  evidence  of 
compliance  with  statute,  2727. 

EXAMINATION  OF  BOOKS  AND  PAPERS, 
see  "Inspection  of  Books  and  Papers." 

EXCESS, 

of  powers  by  corporation,  see  "Powers  of  Corporations";  "Ultra 
Vires  Contracts  or  Transactions." 

of  authority  by  officers  and  agents,  see  "Officers  and  Agents  of  Cor- 
porations." 

excessive  issue  of  stock,  see  "Increase  and  Overissue  of  Stock." 

excessive  subscriptions,  distribution,  1564. 

EXCHANGES, 

acquisition  of  membership,  1107,  1108. 
power  to  admit  or  exclude  members,  1111,  1112. 
expulsion  of  members,   1121,  1124,   1125.     And  see  "Expulsion  of 
Members." 

EXCLUSIVE  FRANCHISES  AND  PRIVILEGES, 

power  of  legislature  to  grant,  102. 
strict  construction  of  charter,  377. 
right  of  de  facto  corporation  to  exercise,  238,  239. 
powers  of  the  legislature  after  grant  of,  686,  693,  694,  718.    See, 
also,  "Legislative  Control  over  Corporations." 
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EXECUTION, 

against  corporations,  in  general,  2335. 

property  of  corporations  subject  to  execution,  2339-2344. 

supplementary  proceedings,  2338. 

corporate  property  cannot  be  seized  for  debts  of  members,  13. 

execution  against  stockholder  or  member  for  debt  of  corporation, 

2478,  2589. 
against  stockholders  by  corporate  creditors,  on  account  of  unpaid 
subscriptions,  2455. 

statutory  liability,  2478,  2589. 
levy  of  execution  before  or  after  appointment  of  receiver,  2407-2410. 
right  of  creditors  to  obtain  preference  by  execution,  2370. 
execution  after  dissolution  of  corporation,  935. 
liability  of  shares  of  stock  to  execution,  in  general,  1147. 

statutory  authority,  ,1148. 

mode  of  levy  and  sale,  1150. 

title,  1151. 

equitable  title  or  interest,  1152. 

situs  of  shares  for  purpose  of  execution,  1152. 

levy  on  shares  after  unregistered  transfer,  1794. 

EXECUTORS  AND  ADMINISTRATORS, 

power  of  corporation  to  act  as,  421. 

power  of  foreign  corporation  to  act  as,  2740. 

estoppel  of  executors  or  administrators  to  deny  corporate   exist- 
ence, 270. 

fraudulent  or  unauthorized  transfers  of  stock  by  executors,  1836- 
1838. 

qualification  as  director  or  other  oflScer  of  one  holding  stock  as  ex- 
ecutor, 2032,  2033. 

right  of  executors  to  vote  stock,  2002. 
coexecutors,  2005. 
proxies,  2012. 

statutory  liability  for  corporate  debts,  2547. 

EXEMPLARY  DAMAGES, 

liability  of  corporation  for,  632-634. 

EXEMPTIONS, 

of  corporations  from  taxation,  794-823.     In  detail,  see  "Taxation  of 

Corporations." 
of  corporations  from  legislative  control,   678-735.    In  detail,  see 

"Legislative  Control  over  Corporations." 
of  stockholders  or  members  from  liability  for  corporate  debts,  see 

"Creditors  of  Corporations." 
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EXHIBITIONS, 

power  of  corporation  to  make  donation  to,  436. 
effect  of  ultra  vires  subscription  to,  568.    See  "Ultra  Vires  Con- 
tracts and  Transactions." 

EXISTENCE  OF  CORPORATION, 
see  "Corporate  Existence." 

EXPIRATION  OF  CHARTER, 

see  "Dissolutiou  of  Corporations." 
whether  a'de  facto  corporation  after  expiration  of  charter,  247. 
estoppel  to  deny  corporate  existence,  281,  284. 

EXPRESSIO  UNIUS  EST  EXCLUSIO  ALTERIUS, 

application  of  maxim  in  construction  of  charters,  380,  404. 

EXPULSION  OF  MEMBERS, 

in  general,  1116. 

grounds  for  expulsion,  1117-1127. 

in  general,  1117. 

by-laws  and  regulations  of  corporation,  1118. 

particular  cases,  1121. 

chambers  of  commerce,  boards  of  trade,  etc.,  1121,  1124,  1125. 

board  of  fire  underwriters,  1122. 

medical  societies,  1122,  1125,  1126. 

trades  unions,  1123,  1125. 

mutual  benefit  associations,  1123,  1125. 

social  clubs,  1124,  1125. 

religious  societies,  1126. 

educational  corporations,  1126. 

disqualification  for  membership,  1127. 

good  faith,  1127. 

waiver  of  cause  of  expulsion,  1127. 
mode  of  procedure  to  expel  members,  1127-1131. 

In  general,  1127. 

for  commission  of  crime,  1127. 

other  causes,  necessity  for  trial,  etc.,  1128. 

who  may  expel,  1128. 

power  of  directors,  1128. 

delegation  of  power  to  expel,  1128. 

necessity  for  hearing,  notice,  charges,  and  opportunity  to  be 
heard,  1129. 

sufficiency  of  notice,  1129,  1130. 

the  trial  or  hearing,  1130,  1131. 
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EXPULSION  OP  MEMBERS— Cont'd. 

remedies  for  wrongful  expulsion,  1131-1134, 
mandamus  to  procure  reinstatement,  1131. 
suit  in  equity  for  injunction  or  reinstatement,  1131. 
necessity  to  exhaust  remedies  within  the  corporation,  1133. 
collateral  attack  on  expulsion,  1133. 
action  to  recover  damages  for  wrongful  expulsion,  1134. 
review  of  action  of  the  corporation  by  the  courts,  1134. 

EXTENSION  OF  CHARTERS, 

in  general,  175. 

under  general  laws,  175. 

by  special  act,  176, 

acceptance  of  extension,  178. 

power  of  legislature  to  extend  corporate  existence,  697. 

effect  as  creating  a  new  corporation,  974, 


P. 


FAILURE, 


of  corporations,  see  "Insolvency." 

what  constitutes  "failure,"  within  statute  imposing  individual  lia- 
bility on  stockholders,  2540. 

FAIRS, 

power  of  corporation  to  make  donations  to,  434. 
effect  of  ultra  vires  subscription  to,  568,    And  see  "Ultra  Vires 
Contracts  and  Transactions." 

FALSE  ARREST  OR  IMPRISONMENT, 

liability  of  corporation  for,  629.     See  "Torts." 
exemplary  damages,  632-634. 

FALSE  REPRESENTATIONS, 
see  "Deceit";  "Fraud." 

FARES, 

see  "Railroad  Companies." 

FEDERAL  CORPORATIONS, 

power  of  congress  to  create  corporations,  112, 
in  general,  112. 
under  the  interstate  commerce  clause,  113. 
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FEDERAL  CORPORATIONS— Cont'd. 

in  the  District  of  Columbia,  113. 
in  the  territories,  113. 

dissolution,  918,  2755,  2756. 
appointment  of  receiver  generally,  2756. 
distribution  of  assets,  2756. 
rights  and  liabilities  not  relating  to  internal  affairs  or  manage- 
ment of  corporation.  2756-2758. 
in  general,  2756. 

compelling  issue  of  certificate  of  stock,  2757. 
compelling  officers  within  state   to   permit  inspection  of 
books,  2757. 
status  of  federal  corporations,  113. 
status  as  foreign  corporations,  2681. 
taxation    of,    770-786.     And    see    "Taxation    of    Corporations    and 

Stock." 
legislative  control  over  federal  corporations,  733-735. 
not  subject  to  control  or  regulation  by  the  states,  735. 

FEDERAL  COURTS, 

jurisdiction  of,  see  "Jurisdiction." 

statutes  prohibiting  foreign  corporations  from  removing  suits  to 
federal  courts,  2707. 

stockholders'  suits  in  the  federal  courts,  1696.  And  see  "Stockhold- 
ers' Suits." 

FEES, 

payment  of  fee  or  tax  as  condition  of  incorporation,  210,  note, 
failure  to  pay  fee  on  organization,  de  facto  corporation,  259. 
fee  for  filing  certificate  or  articles  of  incorporation,  148. 
payment  of  fee  or  tax  on  consolidation  of  corporations,  1056. 
requiring  payment  of  license  fees  by  foreign  corporations,  2698. 

FEE-SIMPLE  TITLE, 

power  of  corporation  to  acquire  and  hold,  399. 

FELONY, 

corporation  not  indictable  for,  656. 

FERRY  COMPANIES, 

see  "Quasi  Public  Corporations." 
nonuser  of  franchises  as  ground  for  forfeiture  of  charter,  881. 
power  of  legislature  over,  see  "Legislative  Control  over  Corpora- 
tions." 
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FICTIONS, 

the  doctrine  that  a  corporation  is  an  entity  distinct  from  its  mem- 
bers, 7-24. 

FICTITIOUS  CERTIFICATES  OF  STOCK, 

rights  and  liabilities  in  case  of,  1341-1357.  See  "Certificates  of 
Stocli." 

FICTITIOUS  INCREASE  OF  INDEBTEDNESS, 
in  general,  485. 

FICTITIOUS  INCREASE  OF  STOCK, 

see  "Watered  or  Fictitiously  Paid  Up  Stock." 

FICTITIOUS  SUBSCRIPTIONS, 
see  "Subscriptions  for  Stocli." 

FICTITIOUSLY  PAID  UP  STOCK, 

see  "Watered  or  Fictitiously  Paid  Up  Stock." 

FIDUCIARY  RELATION, 

between  promoters  and  corporation  or  stockholders,  323-325.     See 

"Promotion  of  Corporations." 
between  a  corporation  and  its  officers,  and  between   officers  and 

stockholders,  2268  et  seq.,  2289  et  seq. 
between  officers  and  creditors,  2639  et  setf. 
corporate  assets  as  a  trust  fund  for  creditors,  2319  et  seq. 

FILING, 

of  articles  or  certificate  of  association  or  incorporation,  204,  208, 
209.  See,  also,  "Creation  of  Corporations";  "Irregularities  in 
Organization  and  Failure  to  Incorporate." 

of  agreement  or  articles  of  consolidation,  1055. 

of  fac  simile  of  seal,  inaccuracy,  214,  note. 

FINES, 

liability  of  corporations  to  fine,  see  "Crimes." 

for  contempt  of  court,  662. 
by-laws  imposing  fines  on  members,  1950. 

FIRE  COMPANIES, 

whether  they  are  civil  or  charitable,  61,  63. 
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FORECLOSURE  OP  MORTGAGES, 
see  "Mortgages." 

FOREIGN  COMMERCE, 

see  "Interstate  and  Foreign  Commerce." 

FOREIGN  CORPORATIONS, 

I.    Status  of  Foreign  Corporations;   Doing  Business  in  Other 
States;   Comity,  2678-2728. 
in  general,  2678. 

■what  corporations  are  foreign,  73,  2679-2682. 
in  general,  73,  2679. 

corporations  under  the  laws  of  different  states,  2679. 
license  distinguished  from  incorporation,  358,  2679,  2680. 
corporations  created  by  congress,  2681. 
in  general,  2681. 
in  District  of  Columbia,  2681. 
national  banks,  2681. 
territorial  corporations,  2682. 
a  corporation  has  no  extraterritorial  existence,  2682. 
power  of  a  corporation  to  act  in  another  state  or  country,  394, 
2682. 
leading  case  of  Bank  of  Augusta  v.  Earle,  2683. 
right  of  a  corporation  to  act  in  another  state  or  country,  2684- 
2689. 
in  general,  2684. 
the  law  of  comity,  2684-2688. 
contracts  generally,  2686. 
mechanics'  liens,  2686,  2688. 
public  policy,  2686. 
corporations  in  fraud  of  laws,  2687. 
express  statutory  exclusion  or  restriction,  see  infra, 
foreign  corporation  as  a  "person,"  within  a  statute,  2688. 
restrictions  and  limitations  of  charter,  and  of  general  laws  of 
domicile,  2689-2692. 
in  general,  2689. 

effect  of  ultra  vires  contracts,  2690. 
presumption,  2691. 

restrictions  as  to  rate  of  interest,  2691. 
insolvency  laws,  2692. 
statute  of  wills,  2692. 
application  of  the  laws  of  the  state  in  which  the  foreign  cor- 
poration is  doing  business,  2692-2694. 
in  general,  2692. 
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interest  and  usury,  2693. 
statute  of  wills,  2693. 

assuming  same  name  as  domestic  corporation,  2693. 
preferring  creditors,  2694. 
assignments  for  benefit  of  creditors,  2694. 
torts  by  and  against  foreign  corporation,  2694. 
proof  of  corporate  existence,  194,  2694. 
de  facto  corporate  existence,  2695. 
estoppel  to  deny  corporate  existence,  2695. 
statutes  and  constitutional   provisions  excluding  foreign  cor- 
porations, or  imposing  conditions,  etc.,  2695-2702. 
in  general,  2695. 

the  leading  case  of  Paul  v.  Virginia,  2696. 
taxes  and  license  fees,  2698. 
requirement  of  permit  or  certificate,  2698. 
deposit  of  securities,  etc.,  2698. 
other  provisions,  2699,  2700. 
retaliatory  statutes,  2700. 

motive  in  exclusion,  unreasonable  statutes,  2701. 
whether  constitutional  provisions  are  self-executing,  2702. 
exclusion  by  territories,  2702. 
constitutionality  of  statutes  excluding  foreign  corporations  or 
imposing  conditions,  2702-2708. 
in  general,  2702. 
constitutional  prohibition  against  denying  to  citizens  of 

other  states  privileges  and  immunities,  2703. 
discrimination  against  nonresident  creditors,  2704. 
prohibition   against  denying  to  any  person  equal  protec- 
tion of  laws,  2704. 
interference  with  interstate  or  foreign  commerce,  2705. 
corporations  in  employ  of  United  States  government,  2707 
prohibiting  removal  of  suits  into  the  federal  courts,  2707 
obligation  of  contracts,  vested  jights,  2708. 
what  constitutes  doing  business  in  a  state,  within  meaning  cf 
statute,  2708-2715. 
in  general,  2708. 
miscellaneous  cases,  2710-2715. 
insurance,  2713. 
appointment  of  an  agent,  2715. 

contracts  by  individual  succeeding  a  corporation,  2715. 
mere  prosecution  or  defense  of  suits,  2715,  2745. 
effect  of  failure  of  foreign  corporations  to  comply  with  stat- 
utes, 2715-2727. 
in  general,  2715. 
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effect  of  noncompliance  as  against  the  corporation,  2716- 
2722. 

In  general,  2716. 

statutes  prescribing  a  penalty,  2719. 

statutes  merely  suspending  the  remedy,  2720. 

estoppel  of  persons  dealing  with  the  corporation,  2721. 
efEect  of  noncompliance  as  against  persons  dealing  with  cor- 
poration, 2722,  2723. 

in  general,  2722. 

estoppel  of  corporation,  2722. 
executed  contracts,  2723. 
negotiable  instruments,  2724. 

contracts  made  prior  to  enactment  of  the  statute,  2724. 
revocation  of  license,  2725. 

efEect  of  noncompliance  on  bonds  of  agents,  2725. 
effect  on  liability  of  agent  to  account  to  corporation,  2725. 
criminal  liability  of  agent,  2726. 
personal  liability  of  agent  to  third  persons,  2726. 
curative  statutes,  2726. 

presumption  of  compliance  with  statute,  2726. 
license  or  certificate  as  evidence,  2727. 
proceedings  to  oust  or  exclude  foreign  corporations,  2727,  2728. 
quo  warranto,  2727. 
in  equity,  injunction,  2727. 
review  of  action  of  public  officer,  2727. 
grounds  for  exclusion,  2727,  2728. 
remedies  of  corporation  wrongfully  excluded,  2728. 
mandamus,  2728. 
review  by  court  of  action  of  public  officer,  2728. 

II.    Rights  and  Powers  of  Foreign  Corporations  with  Respect 
TO  Pkoperty,  2728-2741. 

in  general,  2728. 

power  to  acquire  and  hold  real  property,  2729-2739. 

in  general,  2729. 

limitations  of  charter,  2731. 

express  statutory  prohibition,  2731. 

public  policy,  2731. 

evasion  of  prohibition,  2732. 

effect  of  ultra  vires  or  prohibited  conveyances,  2732. 

power  to  take  leases,  2734. 

exercise  of  power  of  eminent  domain,  2734. 
powers  with  respect  to  mortgages,  2735-2738. 

mortgages  to  foreign  corporations,  2735-2738. 

mortgages  by  foreign  corporations,  2738. 
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devises  and  bequests  to  foreign  corporations,  2739. 
power  to  act  as  trustee,  executor,  etc.,  2740. 

III.  Right  op  Foreign  Corpoeations  to  Sue,'  and  Liability  to  be 

Sued,  2741-2752. 
in  general,  2741. 
power  and  right  to  maintain  suits,  2741-2747. 

in  general,  2741. 

statutory  remedies,  attachment,  2744. 

suit  against  another  foreign  corporation,  2744. 

effect  of  failure  to  comply  with  statutes  on  the  right  to 
maintain  suits,  2744. 
suits  against  foreign  corporations,  2747-2751. 

in  general,  2747. 

attachment,  2747. 

suit  to  recover  personal  judgment,  jurisdiction,  2747. 

service  of  process,  authority  of  officers  or  agents,  2747-2751. 
extraterritorial   effect   of  judgments  against  foreign  corpora- 
tions, 2751. 

IV.  Jurisdiction   of   Courts   and   Legislature   over   Affairs   op 

Foreign  Corporations;    Visitorial  Power,  2753-2758. 
in  general,  2753. 

the  courts  have  no  visitorial  power  over  foreign  corporations, 
2753-2756. 
in  general,  2753. 

injunction  against  illegal  payment  of  dividends,  2754. 
compelling  payment  of  dividends,  2754. 
injunction  against  or  cancellation  of  illegal  issue  of  stock, 

2754. 
setting  aside  contracts  at  suit  of  stockholders,  2755. 
mandamus  to  annul  forfeiture  of  stock,  2755. 

or  to  compel  reinstatement  of  member  in  mutual  in- 
surance company,  2755. 
suits  by  members  of  mutual  insurance  company  to  enjoin 

assessments,  etc.,  2755. 
other  cases,  2757,  2758. 

appointment  of  receiver  of  assets  within  the  state,  2758. 
legislature  cannot  dissolve  foreign  corporation,  918. 

V.  Other  Questions. 

enforcing  statutory  liability  of  stockholders  in  foreign  corpora- 
tion, 2592,  2601,  2758.    See  "Creditors  of  Corporations,"  V. 

enforcing  statutory  liability  of  directors  or  officers  of  foreign 
corporation,  2675,  2676,  2758. 
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suit  by  receiver  of  foreign  corporation  to  collect  unpaid  subscrip- 
tions, 2466. 

suits  by  assignee  of  foreign  corporation  to  collect  unpaid  subscrip- 
tions, 2469,  2470. 

foreign  corporations  in  hands  of  receiver,  attachments  and  execu- 
tions, 2408,  2409. 

FORFEITURE  OP  CHARTERS  AND  FRANCHISES, 
see  "Dissolution  of  Corporations,"  II,  III. 

FORFEITURE  OP  SHARES  FOR  NONPAYMENT  OP  CALLS  OR  AS- 
SESSMENTS, 

in  general,  1516. 

by-laws  providing  for,  1516,  1517,  1948. 

mode  of  forfeiture  or  sale,  etc.,  1517. 

demand  and  notice,  1518. 

invalid  calls  and  assessments,  1519. 

effect  of  forfeiture  or  sale,  1519-1522. 

in  general,  1519. 

statutory  liability  to  creditors,  1520,  2543. 

action  to  recover  balance,  1520-1522,  2438. 

fraudulent  or  collusive  forfeiture,  1521. 
remedies  in  case  of  unauthorized  or  irregular  forfeiture  or  sale, 
1522,  1523. 

suit  in  equity  to  set  aside  the  same,  1522. 

action  for  conversion,  1522. 

suit  for  injunction,  1523. 

suit  for  specific  interest  in  corporate  property,  1523. 

laches  and  estoppel,  1523. 

mandamus  to  annul  forfeiture  of  stock  by  foreign  corporation, 
2755. 
for  nonpayment  of  unauthorized  assessment  after  payment  in  full, 
1269. 

injunction,  1269. 

action  for  conversion,  1269. 
reissue  of  stock  by  the  corporation,  payment  therefor,  1203. 

FORGERY, 

forged  transfers  of  stock,  1806-1838.    See  "Transfer  of  Shares,"  V. 


FORGED  CERTIFICATES  OF  STOCK, 
liability  of  corporation  to  holder,  1346. 
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FORMALITIES, 

in  the  formation  of  corporations,  see  "Creation  of  Corporations." 

in  subscribing  for  stoclt,  see  "Subscriptions  for  Stock." 

in  increase  of  capital  stock,  see  "Increase  of  Capital  Stock." 

in  forfeiting  stock  for  nonpayment  of  assessments,  see  "Forfeiture 

of  Shares." 
in  corporate  meetings,  see  "Corporate  Meetings." 
in  directors'  meetings,  see  "Directors  or  Trustees." 

FORMATION  OF  CORPORATIONS, 

see  "Creation  of  Corporations" ;  "Irregularities  in  Organization  and 
Failure  to  Incorporate." 

FRANCHISES, 

creation  of  corporation,  see  "Creation  of  Corporations." 

a  corporation  as  a  franchise,  6. 

franchises  of  corporations,  see  "Powers  of  Corporations." 

grant  of,  before  formation  of  corporation,  338. 

assignment  of,  authority  conferred  by  special  act,  112. 

■whether  purchasers  of,  become  a  corporation,  97. 

grant  of  exclusive  franchises,  102. 

strict  construction  of  charters,  377. 

consolidation  of  corporations,  and  effect  thereof,  see  "Consolidation 
of  Corporations." 

reorganization  of  corporations,  and  succession  generally,  see  "Suc- 
cession of  Corporations." 

taxation  of,  742,  743.    And  see  "Taxation  of  Corporations." 

■whether  subject  to  execution  or  attachment,  2339. 

FRAUD, 

liability  of  corporation  for  fraud  and  deceit,  625-627.  And  see 
"Torts." 

formation  of  corporation  for  fraudulent  purpose,  22. 

in  obtaining  special  charter,  de  facto  corporation,  250. 

in  organizing  under  general  la'w,  not  de  facto  corporation,  251. 

effect  of  fraud  on  estoppel  to  deny  corporate  existence,  281. 

foreign  corporations  formed  in  fraud  or  evasion  of  corporation 
la^ws,  2687. 

fraud  in  procuring  subscriptions  for  stock,  1459-1487,  2436,  2440. 
And  see,  in  detail,  "Subscriptions  for  Stock." 

fraud  on  the  part  of  commissioners  appointed  to  receive  subscrip- 
tions, 1404. 

effect  of  fraud  on  contracts  for  the  sale  of  stock,  1864-1872. 

In  fixing  salary  or  other  compensation  of  ofiScers,  2062. 
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FRAUD— Cont'd. 

in  contracts  between  a  corporation  and  its  stockholders  or  mem- 
bers, 1937. 

frauds  of  majority  of  stockholders,  1908,  1909. 

transactions  between  promoters  and  corporation,  323-335.  See 
"Promotion  of  Corporations." 

liability  of  persons  conspiring  with  promoters,  327. 

of  promoters,  waiver,  333. 

fraud  of  directors  or  other  officers,  see  "Officers  and  Agents  of  Cor- 
porations." 

issue  of  fictitiously  paid  up  or  watered  stock,  see  "Watered  or  Fic- 
titiously Paid  Up  Stock." 

conspiracy  and  fraud  on  increasing  capital  stock,  liability  in  dam- 
ages, 1296. 

knowledge  of  officers  or  agents  as  knowledge  of  corporation,  2194- 
2216.    In  detail,  see  "Notice  and  Knowledge." 

FRAUDS,  STATUTE  OF, 

adoption  by  corporation  of  contracts  made  by  promoters,  313. 
agreement  by  succeeding  corporation  to  assume  or  pay  debts  or 

contracts  of  predecessor,  992. 
liability  of  corporation  on  debts  or  contracts  of  partnership  from 

which  it  was  formed,  346. 
subscriptions  for  stock,  1383,  1384. 
contracts  for  the  sale  of  shares  of  stock,  1848. 
promise  by  stockholders  to  pay  corporate  debt,  2481. 

FRAUDULENT  CONVEYANCES, 

by  corporations,  and  remedies  of  creditors,  2354-2359. 
in  general,  2354-2357. 

conveyances  or  transfers  to  directors  or  other  officers,  2357. 
on  incorporation  of  partnerships,  etc.,  343. 
conveyances  or  transfers  to   another  corporation,  reorganization, 
etc.,  994-999.     See  "Succession  of  Corporations." 
right  of  subsequent  creditors  to  attack  conveyance  or  transfer, 

2358. 
right  of  general  creditors  to  attack  conveyance  or  transfer, 

2359. 
withdrawal  of  assets  by  stockholders,  2359-2362. 
In  general,  2359. 
remedies,  2362. 

judgment  against  corporation  conclusive  against  stockhold- 
ers, 2362. 
see,  also,  "Assignments  for  the  Benefit  of  Creditors";  "Prefer- 
ences to  Creditors." 
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FUTURES, 

sale  of  stock,  gambling  contracts,  1850. 
power  of  corporation  to  speculate,  415,  513. 

G. 

GAMBLING  CONTRACTS, 

contracts  for  the  sale  of  stock,  1850. 

GAMING, 

indictment  against  corporation  for  permitting  gaming,  653. 

GARNISHMENT, 

right  of  corporation  to  remedy  by  garnishment,  670. 

of  shares  of  stock,  1149. 

by  creditors  to  reach  unpaid  subscriptions,  2453. 

GAS  COMPANIES, 

are  quasi  public,  not  public,  corporations,  68,  69. 
whether  they  are  "trading"  corporations,  75. 
whether  they  are  "manufacturing"  corporations,  79. 
powers  of,  390.    And,  generally,  see  "Powers  of  Corporations." 
power  to  contract  in  general,  see  "Contracts." 
contracts  contrary  to  public  policy,  463,  465. 
conveyances  and  mortgages  by,  public  policy,  440. 
right  of  de  facto  corporation  to  exercise  franchises,  238. 
property  of,  subject  to  execution  or  attachment,  2339-2344. 
powers  of  the  legislature  with  respect  to,  see  "Legislative  Control 
over  Corporations." 

GENERAL  AGENT, 

see  "General  Manager  or  Agent." 

GENERAL  AND  SPECIAL  LAWS, 

general  or  special  laws  in  creation  of  corporations,  103  et  seq. 
constitutional  prohibition  against  special  laws,  104  et  seq. 
whether  a  law  is  general  or  special,  105. 

exception  of  particular  corporations  from  the  prohibition,  107. 
exception  where  there  is  no  sufficient  general  law,  107. 
application  of  prohibition  to  amendments  or  grants  of  additional 

powers,  107. 
extension  or  revival  of  charters,  176,  178. 
ratification  or  cure  of  defects  by  special  act,  109,  219. 
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GENERAL  AND  SPECIAL  LAWS— Cont'd. 

prohibition  against  grant  of  "corporate  powers  and  privileges"  by 
special  act,  110. 
application  to  amendments  of  charters,  110. 
special  acts  passed  before  adoption  of  constitutional  provision,  111. 
the  prohibition  does  not  prevent  assignment  of  franchise,  112. 

GENERAL  CREDITORS, 

see  "Creditors  of  Corporations." 

GENERAL  MANAGERS  OR  AGENTS  AND  SUPERINTENDENTS, 

powers  or  authority  of  managing  oflBcers  or  agents  and  superintend- 
ents, in  general,  2118. 

contracts  generally,  2119,  2120. 

borrowing  money,  2120. 

bills,  notes,  and  indorsements,  2121. 

purchase  of  supplies,  materials,  etc.,  2122. 

renting  premises  for  purposes  of  business,  2122. 

chartering  vessels,  2123. 

employment  of  agents,  clerks,  laborers,  etc.,  2123. 

employment  of  attorneys,  2123. 

employment  of  physicians,  etc.,  2124. 

offer  of  reward  for  apprehension  of  criminals,  2124. 

sale  and  transfer  of  goods  and  choses  in  action,  2125. 

sale  and  conveyance  or  lease  of  real  estate,  2125. 

agreement  fixing  boundaries  to  real  estate,  2125. 

mortgage  or  pledge  of  property,  2125. 

payment  of  debts,  2127. 

collection  of  debts,  2127. 

institution  of  legal  proceedings,  2127. 

confession  of  judgment,  2127. 

assignment  for  benefit  of  creditors,  2127. 

authority  to  prefer  creditors,  2372.  • 

release  of  debts,  2127. 

release  of  mortgage  or  pledge,  2127. 

release  or  modification  of  contract,  2128. 

waiver  of  mechanic's  lien,  2128. 
apparent  authority,  estoppel,  2160-2176.    In  detail,  see  "Officers  and 

Agents  of  Corporations." 
ratification;  2176-2194.    In  detail,  see  "Officers  and  Agents  of  Cor- 
porations." 
delegation  of  authority  by  general  manager,  2234. 
notice  to  or  knowledge  of,  effect  on  corporation,  2194-2216.    In  de- 
tail, see  "Notice  and  Knowledge." 
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GENERAL  MANAGERS  OR  AGENTS  AND  SUPERINTENDENTS— 
Cont'd. 

admissions  and  declarations  of,  effect  as  against  corporation,  2216- 
2228.    In  detail,  see  "Admissions  and  Declarations." 

GENERAL  SUPERINTENDENT, 
see  "Superintendent." 

GIFTS, 

pdwer  of  corporation  to  make  gifts,  434. 
dedifeation  of  land  by  corporation  to  public  use,  430. 
gift  to  corporation,  413. 
gifts  of  shares  of  stock,  sufficiency  of  transfer,  1778. 

GOVERNOR, 

the  governor  of  a  state  as  a  quasi  corporation,  73. 

GRANTS, 

see  "Property  of  Corporations," 

GUARANTIED  STOCK, 

see  "Preferred  or  Guarantied  Stocfe," 

GRATUITOUS  STOCK, 

see  "Watered  or  Fictitiously  Paid  Up  Stogfe." 

GUARANTY, 

power  of  corporatfon  to  become  guarantor,  486-491. 
not  generally  Implied,  486. 
but  may  be  under  some  circumstances,  487. 
Illustrations,  488-491. 
guaranty  companies,  488. 
the  defense  of  ultra  vires,  see  "Ultra  Vires  Contracts  and  Transac- 
tions." 
guaranty  by  stockholder  of  corporate  debt,  and  taking  security, 

1935. 
effect  of  guaranty  by  stockholders  on  statutory  liability,  2616. 
officers  as  guarantors  of  corporate  debts,  taking  security,  2303  et 

seq. 
preference  of  officers  who  are  guarantors,  2420. 
preference  of  debts  guarantied  by  officers,  2420. 

GUARDIAN, 

power  of  corporation  to  act  as,  421. 
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GUARDIAN— Cont'd. 

unauthorized  transfer  of  stock  by  guardian,  1829. 
negligence  of  guardian  as  affecting  ward,  forged  transfers  of  stock, 
1817. 

H. 

HISTORY, 

Of  corporations,  5. 

HOLDING  OVER, 

by  directors  or  other  officers,  2040. 

HOSPITALS  AND  ASYLUMS, 

as  eleemosynary  or  charitable  corporations,  61-63,  88. 

whether  public  or  private,  67. 

liability  for  torts  of  officers,  agents,  and  servants,  644. 

HOTEL  COMPANY, 

power  to  lease  part  of  building,  392,  427. 

power  to  subscribe  for  stock  in  another  corporation,  525. 

power  to  make  donations  to  fairs  and  other  enterprises,  434,  435. 

HUSBAND  AND  WIFE, 

husband's  rights  as  to  shares  of  stock  owned  by  wife,  1147. 
right  to  dividends  on  shares  owned  by  wife,  1613. 
see,  also,  "Married  Women." 

I. 

ILLEGAL  ACTS, 

acts  of  stockholders  or  members  as  acts  of  the  corporation,  20. 

as  ground  for  forfeiture  of  charter,  see  "Dissolution  of  Corpora- 
tions," II. 
see,  also,  "Illegal  Combinations";  "Ultra  Vires  Contracts  and 
Transactions." 

ILLEGAL  COMBINATIONS, 

formation  of  corporation,  legality,  138. 

as  ground  for  forfeiture  of  charter,  20,  877. 

acts  of  stockholders  or  members  as  acts  of  the  corporation,  20,  900. 

Standard  Oil  Company  Case,  in  Ohio,  20. 

North  River  Sugar  Refining  Company  Case,  in  New  York,  22. 
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ILLEGAL  CONTRACTS, 

contracts  contrary  to  public  policy,  463. 
contracts  prohibited  by  statute,  462. 
contracts  prohibited  by  charter,  466. 
contracts  by  quasi  public  corporations,  465. 

effect  of  illegal  contracts,  see  "Ultra  Vires  Contracts  and  Transac- 
tions." 
contracts  for  the  sale  of  stock,  gambling  contracts,  1850. 

ILLEGAL  CORPORATIONS, 

corporations  prohibited  by  statute  or  public  policy,  248. 

IMPAIRING  OBLIGATION  OP  CONTRACTS, 

see  "Constitutional  Law." 
the  charter  of  a  corporation  as  a  contract,  within  the  constitutional 
prohibition,  681.    And  see,  generally,  "Legislative  Control  over 
Corporations." 

IMPLIED  CONTRACTS, 

corporation  may  be  liable  on,  517,  521. 

action  on  implied  contract  in  case  of  ultra  vires  transaction,  583. 
for  compensation  to  officers  or  agents,  see  "Salary  or  Other  Com- 
pensation of  Officers  or  Agents." 

IMPLIED  POWERS, 

in  general,  and  as  to  particular  powers,  see  "Powers  of  Corpora- 
tions." 

INCIDENTAL  POWERS, 

in  general,  384-392.    And  see  "Powers  of  Corporations." 

INCOME  AND  PROFITS  OF  SHARES, 

rights  of  persons  entitled  to,  1614-1628.    See  "Dividends." 

INCORPORATION, 

see  "Corporations";  "Creation  of  Corporations." 

INCREASE  OF  STOCK, 

increase  and  overissue  of  stock,  in  general,  1274. 
what  constitutes  an  overissue,  1275. 

grant  of  power  to  increase  stock  by  the  legislature.  719,  1275.    And 
see  "Legislative  Control  over  Corporations." 
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INCREASE  OF  STOCK— Cont'd. 

constitutional  prohibition,  1275. 

by-laws  authorizing  increase,  1950. 

amendment  of  by-laws,  1276. 

construction  of  statutes,  1276,  1277. 

necessity  for  the  increase,  1278. 

ratification  by  legislature  of  unauthorized  increase,  1278. 

restriction  or  impairment  of  power  by  the  legislature,  1278. 

exaction  of  a  bonus,  1278. 

how  and  by  whom  the  increase  must  be  made,  1279. 

power  of  the  directors  or  trustees,  1280,  2104. 

ratification  by  the  stockholders,  1280,  1281. 

power  of  majority  of  stockholders,  1916,  1924. 

revocation  of  vote  of  stockholders  to  increase  stock,  1281. 

increase  of  stock  by  national  banks,  1281. 

effect  of  unauthorized  increase  or  agreement  therefor,  1281,  2438. 

increase  and  certificates  void,  1281. 

liability  to  bona  fide  purchasers,  1281. 

voting  on  stock,  1282,  1999. 

liability  on  subscriptions,  1282. 

agreement  illegal  and  void,  1282. 

cancellation  of  certificates,  1283. 

unauthorized  increase  does  not  affect  validity  of  original  stock, 
1283. 

unauthorized  increase  as  ground  for  forfeiture  of  charter,  876. 
And  see  "Dissolution  of  Corporations,"  II. 
effect  of  irregularities  and  informalities,  1283-1286. 

in  general,  1283. 

estoppel,  1285,  2441. 

national  banks,  1286. 
illegal  issue  of  stock  by  foreign  corporation,  injunction  or  cancella- 
tion, 2754. 
subscriptions  for  new  stock,  in  general,  1286. 

rescission,  1286. 

whether  the  subscriber  becomes  a  shareholder  before  payment, 
1286. 

subscription  of  full  amount  as  a  condition  precedent  to  liabil- 
ity, 1287,  1547. 

recovery  of  payments  when  increase  is  not  made,  1287. 
estoppel  of  subscribers  or  purchasers  as  against  creditors,  1287, 

2438,  2441. 
rights  and  remedies  of  existing  stockholders  with  respect  to  new 
stock,  1290-1294. 

right  to  preference  in  general,  1290. 

waiver  or  forfeiture  of  privilege,  1291. 
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INCREASE  OF  STOCK— Cont'd. 

stock  dividend,  1291. 

remedies,  1292. 

sale  or  assignment  of  privilege,  1293. 

rights  on  transfer  of  stock,  1745. 

rights  on  pledge  of  stock,  1878. 

charging  stockholders  a  bonus,  1293. 

rights  as  between  life  beneficiary  of  shares  and  remainder- 
man, 1294. 
sale  of  the  new  stock  by  the  corporation,  1294. 

compliance  with  statute,  1295. 

public  or  private  sale,  1295. 

premium,  who  entitled  thereto,  1295. 
liabilities  arising  out  of  increase  of  stock,  1295. 

in  general,  1295. 

individual  liability  to  creditors  until  stock  is  paid  in,  1296. 

conspiracy  and  fraud  upon  the  public,  1296. 
issue  of  new  stock  without  payment  of  par  value,  1202,  1258. 
as  to  fictitious  increase  of  stock,  see  "Watered  or  Fictitiously  Paid 

Up  Stock." 
increase  in  number  or  par  value  of  shares,  1302,  1303. 

INCUMBRANCES, 

see  "Mortgages";  "Pledge." 

INDEBTEDNESS, 

see  "Limitation  of  Indebtedness." 
fictitious  increase  of  indebtedness,  485. 

INDEMNITY, 

right  of  corporation  to  indemnifying  bond  in  case  of  lost  certificate 
of  stock,  1338. 

INDICTMENT,  ETC., 

liability  of  corporations  to  indictment  for  ofEenses,  648-661. 
in  general,  648. 

offenses  consisting  in  nonfeasance  only,  650. 
offenses  consisting  of  malfeasance  or  misfeasance,  651. 
offenses  involving  malice  or  evil  intent,  654. 
felony,   656. 
perjury,  656. 

offenses  involving  personal  violence,  656. 
inapplicability  of  penalty,  656. 
statutory  offenses,  657. 
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INDICTMENT,  ETC.— Cont'd. 

particular  penalty  imposed  by  statute,  658. 
unauthorized  acts  of  agents,  658. 
corporations  in  the  hands  of  a  receiver,  659. 
effect  of  legislative  authority,  660. 
criminal  contempt  of  court,  655,  662. 

INDIVIDUAL  LIABILITY, 

of  stockholders  or  members,  see  "Creditors  of  Corporations." 

of  oflBcers  or  agents,  see  "Creditors  of  Corporations";  "Officers  and 

Agents  of  Corporations." 
of  promoters,  see  "Promotion  of  Corporations." 

INDORSEMENTS, 

see  "Bills  and  Notes." 

"INDUSTRIAL  PURSUITS," 

corporations  for,  what  are,  83,  134. 

INFANTS, 

as  corporators,  127. 

subscriptions  for  stock  by  infant,  1392. 

liability  to  creditors,  2445. 
statutory  liability  to  creditors,  2544. 

whether   infants'   subscriptions  may   be  counted  to  make   up   re- 
quired amount  of  subscriptions,  1548. 
transfers  of  shares  to  infants,  1723,  1738. 

liability  of  transferrer  to  creditors,  2448. 

INFORMALITY, 

see  "Formalities." 

INFORMATION, 

see  "Indictment";  "Quo  Warranto." 

INFRINGEMENT, 

wrongful  use  of  another  corporation's  name,  155-157. 

INHABITANT, 

a  corporation  as  an  "inhabitant,"  351. 
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INJUNCTION, 

against  exercise  by  corporation  of  unauthorized  powers,  547-550. 
suit  by  attorney  general,  548. 
suit  to  enjoin  or  prevent  nuisance,  548. 
charitable  trusts,  550.  ^ 

suits  by  stockholders,  550.     See  "Stockholders'  Suits." 
suits  by  creditors,  2344.    See  "Creditors  of  Corporations." 

against  exercise  of  powers  by  defective  or  pretended  corporation, 
294. 

against  unlawful  payment  of  dividends,  1538. 

against  use  of  similar  corporate  name,  155,  157. 

against  dissolution  of  corporation,  852,  855. 

against  wrongful  expulsion  of  members,  1132. 

against  directors  or  other  officers  illegally  elected,  1987,  1988,  2045- 
2047. 

against   foreign   corporations,   2753-2758.     See   "Foreign   Corpora- 
tions," iv. 

against  doing  of  business  by  a  foreign  corporation,  2727. 

INSANE  PERSONS, 

subscriptions  for  stock  by  insane  person,  1391. 
lapse  of  subscription  because  of  insanity,  1415. 

INSOLVENCY, 

what  constitutes  insolvency,  2370,  2418. 

within  statutes  imposing  individual  liability  upon  stockholders, 
2538. 
assets  of  a  corporation  as  a  trust  fund  for  creditors,  2319-2332. 
preferences  to  creditors,  2365-2384.    See  "Preferences  to  Creditors." 
insolvency  does  not  dissolve  corporation,  860. 
as  ground  for  forfeiture  or  dissolution,  891. 

effect  of  insolvency  of  corporation  on  officer's  right  to  salary,  2069. 
transfers  of  stock  to  insolvent  persons,  1723,  1738.    See  "Transfers 
of  Shares." 

INSOLVENCY  LAWS, 

see  "Bankruptcy";  "Creditors  of  Corporations." 
application  to  foreign  corporations,  2692,  2694. 

INSPECTION  OP  BOOKS  AND  PAPERS, 

right  of  stockholders  or  members  to  inspect,  1646-1650. 
express  provisions  on  the  subject,  1650-1653. 
by-laws  regulating,  1950. 
right  to  make  abstracts  and  copies,  1648,  1652. 
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INSPECTION  OF  BOOKS  AND  PAPERS— Cont'd. 

examination  by  agent  or  attorney,  1653. 

remedies  of  stockholders  on  denial  of  the  right,  1653-1658. 

mandamus,  1653. 

in  equity,   1655. 

recovery  of  damages,  1655. 

statutory  penalty,  1656. 
compelling  officers  of  foreign  corporation  to  permit  inspections 
2757. 

INSPECTORS  OF  ELECTIONS, 
see  "Meetings  and  Elections." 

INSTALLMENTS. 

see  "Calls  or  Assessments  on  Subscriptions  for  Stock." 

INSURABLE  INTEREST, 

of  stockholders  or  members  in  corporate  property,  23. 

INSURANCE  COMPANIES, 

defined,  what  are,  86. 

whether  they  are  "mercantile"  corporations,  77. 

powers  of,  373,  374.     And,  generally,  see  "Powers  of  Corporations." 

ultra  vires  contracts,  see  "Ultra  Vires  Contracts  and  Transactions." 

issue  of  policies  before  incorporation,  304. 

forfeiture  of  charter  for  misuser  Or  nonuser,  875,  876,  880.    And  see 

"Forfeiture  of  Charters." 
power  of  legislature  with  respect  to,  710.    See  "Legislative  Control 
over  Corporations." 
authorizing  mutual  company  to  become  a  joint-stock  company, 

691. 
legislation  affecting  remedies   of  policy   holders,  prohibiting 

suits,  696. 
requiring  statements  of  financial  condition,  711. 
stockholders  or  members  have  insurable  interest  in  corporate  prop- 
erty, 23. 
foreign  insurance  companies,  see  "Foreign  Corporations." 

INTEREST, 

liability  of  subscribers  for  interest  on  subscriptions,  1538. 
agreement  to  pay  interest  to  subscribers  for  stock,  1455. 
payment  of  interest  to  stockholders,  interest  dividends,  1595. 
recovery  of  interest  on  dividends,  1634. 
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INTEREST— Cont'd. 

usury,  indictment  against  corporation,  653,  657. 

individual  liability  of  stockholders  for  corporate  debts,  interest, 

2515. 
rate  of  interest  chargeable  by  foreign  corporations,  2691,  2693. 

INTEREST-BEARING  STOCK, 

in  general,  1324.    And  see  "Preferred  or  Guarantied  Stock." 

"INTERNAL  IMPROVEMENT," 
corporations  for,  what  are,  90. 

INTERPLEADER, 

in  case  of  conflicting  claims  to  dividends,  1613. 

INTERPRETATION  OF  CHARTERS, 
see  "Charters." 

INTERSTATE  AND  FOREIGN  COMMERCE, 

power  of  congress  to  create  corporations  for,  113. 

excluding  or  imposing  conditions  on  fOTEign  corporations,  2705. 

taxation  as  an  interference  with,  786. 

IRREGULARITIES  IN  ORGANIZATION,  AND  FAILURE  TO  INCOR- 
PORATE, 

I.    In  General,  201-219. 
general  summary,  201. 
failure  to  comply  with  conditions  precedent,  202. 

effect  as  against  the  state,  202. 

effect  as  against  others  than  the  state,  204. 

water  companies,  action  by  municipal  authorities,  203. 

preparing,  subscribing,  and  acknowledging  articles  of  as- 
sociation, 204. 

publishing  articles  or  certificate,  204. 

filing  or  recording  articles  or  certificate,  204. 

number  of  corporators,  204. 

subscriptions  and  payment  for  stock,  204. 
formation  of  corporation    for  unauthorized  purpose,  205. 
failure  to  comply  with  conditions  subsequent,  206. 

conditions  precedent  and  subsequent  distinguished,  206-209. 

issue  of  certificate  of  organization  or  incorporation,  207, 
209,  note. 
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IRREGULARITIES  IN  ORGANIZATION,  BTC^Confd. 

filing  articles  or  certificate,  148,  204,  207,  note,  208,  209, 

note, 
publication  of  articles  or  certificate,  204,  208. 
commencement  or  completion  of  railroad  or  other  works, 

208. 
giving  of  bond  by  treasurer,  209,  note, 
giving  of  bond  by  associates,  209,  note, 
subscriptions  to  capital  stock,  204,  209,  note, 
delay  of  commissioners  in  taking  subscriptions,  210,  note, 
payment  of  capital  stock,  and  certificate  thereof,  204,  210, 

note, 
fixing  amount  of  capital  stock,  210,  note, 
payment  of  fee  or  tax  to  secretary  of  state,  210,  note, 
election  of  directors  and  other  officers,  210,  note, 
failure  to  comply  with  directory  provisions,  210. 

mandatory  and  directory  provisions  distinguished,  212. 

irregularity  in  signing  call  for  first  meeting,  211. 

filing  duplicate  certificate  of  organization,  211. 

naming  of  directors  in  articles  of  association,  211. 

fixing  amount  of  capital  stock,  210,  note,  212. 

necessity  for  written  articles  of  association,  142-146,  204, 

212. 
statements  in  articles  or  certificates,  143-146,  204,  211,  213. 
filing  or  recording  articles  or  certificate,  148,  204,  208,  209, 

note,  211,  213. 
substantial  compliance  with  statutory  requirements  sufficient, 

213. 
what  is  a  substantial  compliance,  213-216. 
defects  in  affidavit  accompanying  certificate  of  incorpora- 
tion, 214. 
payment  of  capital  stock  or  percentage  thereof,  204,  210, 
note,  214. 

statement  of  place  of  business  in  certificate,  214. 
statement  of  objects,  etc.,  in  petition  for  incorporation,  214. 
inaccuracy  in  fac  simile  of  seal,  214,  note, 
affidavit  of  payment  of  capital  stock  or  percentage  thereof, 

214,  note, 
publication  of  notice  of  incorporation,  215,  note,  216. 
statement  of  manner  of  carrying  on  business,  216. 
subscribing  and  acknowledging  of  articles,  216. 
certificate  of  acknowledgment  of  articles  or  certificate  of 

incorporation,  215. 
publication  of  articles  or  certificate,  216. 
filing  of  articles  or  certificate,  216. 
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IRREGULARITIES  IN  ORGANIZATION,  ETC.— Cont'd. 

compliance  with  statutory  requirements,  but  not  in  pre- 
scribed order,  215. 
surplusage  does  not  affect  validity  of  incorporation,  216. 

claim  of  unauthorized  powers  or  privileges  in  articles  or 
certificate,  216. 
waiver  and  cure  of  defects,  by  the  legislature,  217. 

recognition  of  association  as  a  corporation,  218. 

defects  in  articles  or  certificate,  218. 

failure  to  file  or  publish  the  same,  218. 

effect  of  waiver  or  cure  as  to  existing  contracts,  218,  note. 

waiver  or  cure  by  special  act,  219. 

sufficiency  of  recognition  to  constitute  waiver,  219,  notes. 

waiver  by  municipality,  water  company,  220. 

II.  Individual  Liability  on  Pailuee  to  Become  Incorporated,  220- 

226. 
in  general,  220. 

liability  of  associates  on  contracts  as  partners,  220-224. 
where  the  business  is  illegal,  222. 
statutory  liability,  224. 
associates  as  partners  inter  se,  224. 
liability  for  torts,  224,  225. 
individual  liability  of  officers  and  agents,  225,  226. 

III.  De  Facto  Corporations,  Collateral  Attack,  226-261. 
in  general,  226. 

de  jure  and  de  facto  distinguished,  226,  230. 
statutory  provision,  229. 

application  of  the  doctrine  as  to  de  facto  corporations,  230-241. 
in  general,  230. 

contracts  with  de  facto  corporations,  231. 
action  by  corporation,  231,  232. 
action  against  associates  as  partners,  231. 
action  against  officers  or  agents  individually,  232. 
validity  of  contract  in  issue  between  third  persons,  232. 
illustrations,  232. 
subscriptions  to  stock,  232. 
municipal  aid  subscriptions,  233. 
statutory  liability  of  stockholders,  233. 
de  facto  existence  as  between  members,  or  members  and 

officers,  233. 
conveyances  and  transfers,  title,  and  actions  concerning 
property,  233-235. 
in  general,  233. 
assignment  of  note,  234. 
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IRREGULARITIES  IN  ORGANIZATION,  ETC.— Cont'd. 

devises  and  bequests,  234. 

mortgages,    234. 

actions  with  respect  to  property,  234,  235. 
torts  by  or  against  de  facto  corporations,  235. 

torts  by,  235. 

torts  against,  235. 

liability  of  members,  236. 
judgments  against  de  facto  corporations,  236. 
crimes  against  de  facto  corporations,  237. 
right  of  de  facto  corporation  to  exercise  special  franchises, 
237. 

In  general,  237,  238. 

construction  and  operation  of  railroad,  238. 

taking  of  tolls  by  bridge  companies,  toll  roads,  etc.,  238. 

water  and  gas  companies,  238. 

canal  companies,  239. 

exclusive  franchises,  238,  239. 

eminent  domain,  239. 

assessments  or  taxes  for  benefits,  239. 
proceedings  by  state  to  oust  de  facto  corporation,  240. 
collateral  attack  by  the  state,  240. 
effect  of  ouster  in  proceeding  by  state,  240. 
de  facto  consolidated  corporations,  248,  1058-1060. 
de  facto  foreign  corporations,  2695. 
essentials  of  de  facto  corporate  existence,  241-261. 
in  general,  241. 
summary,  241. 
elements  of  estoppel  not  necessary,  242. 

some  conflict  on  this  point,  242. 

illustrations,  244. 
lawful  authority  for  existence  of  corporation,  245-249. 

necessary,  by  weight  of  authority,  245. 

conflicting  decisions  and  dicta,  245. 

organization  under  an  unconstitutional  statute,  246. 

variance  in  object  or  character  of  corporation,  247. 

expiration  of  charter,  247. 

organization  by  assignees  of  charter,  248. 

unauthorized  consolidation,  248,  1058-1060. 

corporations  prohibited  by  statute  or  contrary  to  pub- 
lic policy,  248. 
bona  flde  attempt  to  organize,  necessary,  249. 
effect  of  fraud,  250. 

special  charters,  250. 

organization  under  general  laws,  251. 
Vol.  a-P.  Cor.  74. 
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IRREGULARITIES  IN  ORGANIZATION,  ETC.— Cont'd. 

compliance  with  requirements  of  the  statute,  in  general, 
252. 
view  that  colorable  compliance  is  sufficient,  253. 
view  that  substantial  compliance  is  necessary,  253. 
at  least  a  colorable  compliance  is  necessary,  255. 
particular  cases,  255-260. 

defects   in   articles   of   association    or   certificate, 

255,  257,  258. 
failure  to  acknowledge  articles  or  certificate,  256, 

258. 
where  thei-e  are  no  written  articles  of  association, 

257,  258. 
insufficient  number  signing  or  acknowledging  ar- 
ticles, 258. 
failure  to  properly  file  articles  or  certificate,  258. 
failure  to  properly  publish  articles  or  certificate, 

258. 
articles  in  part  for  unauthorized  purpose,  259. 
failure  of  articles  to  state  facts  required  by  stat- 
ute, 259. 
statement  of  unnecessary  facts,  surplusage,  259. 
variance  between  certificate  filed  and  articles  of 

association,  259. 
organization  not  within  time  limited  in  charter  or 

general  law,  259. 
failure  to  subscribe  required  amount   of   capital 

stock,  259. 
failure  to  pay  required  amount  of  capital  stock, 

259. 
failure  to  give  notice  of  meeting  for  organization, 

259. 
nonpayment  of  fees  to  state  treasurer,  259. 
failure  to  obtain  authorization  or  certificate  re- 
quired by  statute,  260. 
incapacity  of  corporators,  260. 

nonresidents,  260. 
assumption  or  user  of  corporate  powers,  260. 
necessity,  260. 
pl-oof  of  user,  sufficiency,  261. 

IV.    Estoppel  to  Deny  Corporate  Existence,  262-290. 

in  general,  262. 

estoppel  by  dealing  with  or   recognizing  pretended  corpora- 
tion, 262   et  seq. 
action  by  corporation  on  contract,  262. 
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IRREGULARITIES  IN  ORGANIZATION,  ETC.— Cont'd. 

illustrations,  263. 

statutory  provisions,  266. 

organization  out  of  the  state,  266. 

amendment  of  charter,  266. 

consolidation,  267. 

powers  and  privileges  not  implied  from  corporate  existence, 

267. 
effect  of  judgment  of  forfeiture  or  ouster,  267. 
actions  against  members  or  ofiScers  as  individuals,  267. 
statutory  liability  of  oflScers  to  creditors,  267. 
statutory  liability,  of  stockholders  to  creditors,  267. 
estoppel  of  subscribers  to  stock,  267. 
estoppel  in  other  cases  than  in  action  on  contract,  269. 
trusts  for  corporation,  270. 
the  question  of  knowledge,  270. 

persons  against  whom  this  estoppel  operates,  in  general, 
270. 

executors  and  administrators,  270. 

assignees  of  contracts,  270. 

purchasers  of  property,  271. 

purchasers  at  execution  sale,  271. 

heirs  at  law  or  devisees  of  trustee  for  corporation,  271. 
persons  in  whose  favor  this  estoppel  operates,  in  general, 
271. 

the  corporation,  271. 

members  or  stockholders,  271. 

officers,  271. 

assignees,  271. 

purchasers  of  mortgagees,  272. 

assignees  for  benefit  of  creditors,  272. 

assignees  in  bankruptcy,  272. 

receivers,  272. 
estoppel  of  municipality  by  collection  of  taxes,  272. 
estoppel  by  deed,  272. 

conveyances  and  mortgages,  272. 
bonds,  273. 
estoppel  by  record,  in  general,  274. 
recognizance,  274. 
judgments,  274. 

actions  and  pleadings,  274,  275. 
quo  warranto,  estoppel  of  state,  274. 
estoppel  of  corporation,  275. 
estoppel  by  holding  out  of  pretended  corporation,  in  general, 
275. 
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IRREGULARITIES  IN  ORGANIZATION,  ETC.— Cont'd. 

estoppel  of  promoters  and  stockholders  or  members,  276. 
liability  on  subscriptions  to  stock,  277. 
estoppel  of  officers,  277. 

estoppel  as  between  members  or  officers  and  members,  277. 
estoppel  of  pretended  corporation  or  members  collectively, 
278-281. 
in  general,  278. 

taxation,  estoppel  of  corporation,  280. 
after  expiration  of  charter  or  dissolution,  281. 
necessity  for  equitable  grounds  of  estoppel,  281. 

effect  of  fraud,  281. 
de  facto  corporate  existence  not  necessary,  282. 
necessity  for  lawful  authority  for  existence  of  corporation,  283. 
corporations  under  unconstitutional  statute,  284. 
expiration  of  charter,  284. 
corporations  prohibited  by  statute  or  public  policy,  285. 
necessity  for  recognition  or  holding  out  of  pretended  corpora- 
tion, 285-290. 
in  general,  285. 

what  constitutes  recognition,  286. 
name  implying  claim  of  corporate  existence,  287. 
making  note  payable  at  a  bank,  289. 
what  constitutes  holding  out  as  a  corporation,  289. 
foreign  corporations,  2695. 

V.  Quo  Warbanto  Proceedings  by  the  State,  290-294. 

In  general,  240,  290. 

against  whom,  292. 

proof  of  corporate  existence,  292. 

waiver  and  estoppel,  293. 

delay  in  instituting  proceedings,  294. 

effect  of  ouster  in  proceedings  by  the  state,  240. 

VI.  Equity  Jurisdiction,  294,  295. 

in  general,  294. 

injunction  against  exercise  of  corporate  powers,  294. 

protection  of  private  rights,  294,  295. 

IRREVOCABLE  PROXIES, 
see  "Proxies." 

ISSUE  OF  BONDS, 
see  "Bonds." 
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ISSUE  OF  CERTIFICATES  OF  STOCK, 
see  "Certificates  of  Stock." 

ISSUE  OF  STOCK, 

see  "Capital  Stock";  "Certificates  of  Stock";  "Payment  for  Stock"; 
"Shares  of  Stock";  "Stock";  "Subscriptions  for  Stock." 


JOINT-STOCK  COMPANY, 

unincorporated  Joint-stock  company,  distinguished  from  corpora- 
tion, 40. 
discussion  of,  40  et  seq. 
incorporation  of,  340-349.    As  to  this,  see  "Partnerships." 

JOINT  TENANCY, 

power  of  corporation  to  hold  as  joint  tenant,  real  property,  399. 

personal  property,  413. 
incorporation  of  joint  tenants,  349. 

JUDGE, 

disqualification  of  stockholder  or  member  to  act  as  judge,  23. 

JUDICIAL  NOTICE, 

of  charters  and  general  corporation  laws,  186. 
of  foreign  laws,  187. 
of  corporate  name,  163. 

JUDICIAL  POWERS, 

exercise  of,  by  legislature,  729. 

JUDGMENTS, 

judgment  in  action  against  stockholders  does  not  affect  corpora- 
tion, 15. 
judgment  against  corporation  does  not  bind  property  of  members, 

16. 
judgment  against  corporation,  copclusiveness  as  against  stockhold- 
ers, 2362,  2470,  2672, 
in  action  to  reach  assets  withdrawn  by  stockholders,  2362. 
in  action  to  collect  unpaid  subscriptions,  2470. 
in  action  to  enforce  statutory  liability  of  stockholders,  2672. 
against  de  facto  corporations,  236. 
judgments  after  dissolution  of  corporation,  935. 
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JUDGMENTS— Cont'd. 

against  foreign  corporation,   extraterritorial   validity  and  effect, 

2751. 
effect  of  misnomer  of  corporation  in  judgment,  153. 
estoppel  by,  to  deny  corporate  existence,  274. 
power  of  corporation  to  purchase  and  hold  judgments,  417-419. 
confession  of  judgment  by  corporation,  in  general,  672. 

confession  of  judgment  by  corporation  to  prefer  creditors,  2365- 

2384.    See  "Preferences  to  Creditors." 
authority  of  oflScers  to  confess  judgment,  directors,  2098  et  seq. 
general  manager  or  superintendent,  2127. 
the  president,  2141. 
the  treasurer,  2149. 
the  secretary,  2153. 

JURISDICTION, 

residence  and  citizenship  of  corporation  for  purposes  of  jurisdic- 
tion, 16,  354-364. 

a  citizen  of  state  of  creation  only,  16,  351,  352. 

a  resident  of  state  of  creation  only,  16,  351,  354. 

corporations  under  the  laws  of  several  states,  354. 
consolidation,  356. 

effect  of  doing  business  in  another  state  as  to  citizenship  or 
residence,  356. 

distinction  between  license  and  charter  from  another  state,  358. 

corporations  created  by  congress,  359. 

corporations  of  District  of  Columbia,  359. 

national  banks,  and  acts  of  congress  as  to  jurisdiction,  360,  361. 

territorial  corporations,  361. 

residence  or  domicile  within  the  state,  362. 
see,  also,  "Foreign  Corporations." 
actions  by  and  against  foreign  corporations,  2741-2752.    See  "For- 
eign Corporations,"  III. 
visitorial  power  over  foreign  corporations,  2753-2758. 
jurisdiction  to  review  expulsion  of  members,  1134. 
jurisdiction  by  attachment  of  stock,  1152. 
jurisdiction  over  certificate  of  stock  as  jurisdiction  over  stock,  1161. 

JURY, 

disqualiflcation  of  stockholders  or  members  to  act  as  jurors,  23. 

K. 

KINDS  OF  CORPORATIONS, 

see  "Classification  of  Corporations." 
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knowledge  of  officers  or  agents  as  knowledge  of  the  corporation, 
2194-2216. 
in  general,  2194, '2197. 

after  ratification  of  acts  by  corporation,  2201. 
applications  of  general  rules,  2201-2203. 

corporation  as  a  bona  fide  purchaser  or  pledgee  of  a  nego- 
tiable instrument,  2201. 
or  of  a  certificate  of  stock,  2201. 
or  as  a  bona  fide  purchaser,  mortgagee,  or  pledgee  of  land 

or  goods,  2202. 
knowledge  of  frauds  on  third  persons,  2202. 
knowledge  of  insolvency  or  bankruptcy  of  a  person,  2202. 
knowledge  of  illegality  in  loan  or  contract,  2202. 
knowledge  of  unregistered  transfer  or  pledge  of  stock,  2202. 
knowledge  of  residence  of  indorser  of  paper  held  for  col- 
lection, 2202. 
knowledge  of  untrustworthiness  of   officers  or  employes, 

2203. 
knowledge  of  defects  or  dangers  in  premises  or  works,  2203. 
knowledge  of  bonded  employe's  dishonesty,  discharge  of 

surety,  2203. 
knowledge  of  facts  for  purpose  of  ratification,  2193,  2203. 
notice  to  or  knowledge  of  directors  or  trustees,  2203. 
time  of  acquiring  or  possessing  knowledge,  2206. 
knowledge  of  officer  dealing  with  the  corporation  or  otherwise 
interested  adversely,  2207-2214. 
in  general,  2207. 
dealings  between  a  corporation  and  a  partnership  of  which 

officer  is  a  member,  2211. 
where  officer  of  corporation  is  also  an  officer  or  agent  of 

another  corporation  or  person  dealing  with  it,  2212. 
stipulation  against  communication  of  knowledge,  2213. 
fraud  committed  by  officer  upon  third  person  for  his  own 
benefit,  2214. 
knowledge  of  promoters,  corporators,  or  stockholders,  17,  317, 
2215. 
knowledge  of  facts  as  an  element  of  ratification  by  corporation, 

2191-2194. 
of  directors  of  fraud  of  promoters,  effect  on  corporation  or  stock- 
holders, 333. 

L. 

LABORERS, 

individual  liability  of  stockholders,  2508-2513.     See  "Creditors  of 
Corporations,"  V. 
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LACHES, 

as  a  bar  to  a  stockholder's  suit,  1703. 

in  suing  officers  for  mismanagement,  2285. 

of  creditors  In  enforcing  statutory  liability  of  stockholders,  2635, 

see,  also,  "Limitation  of  Actions." 

LAND, 

see  "Property  ef  Corporations." 

LA^rDLORD  AND  TENANT, 
see  "Lease." 

LAPSE, 

of  subscriptions  for  stock,  1414. 

LARCENY, 

by  agent  of  foreign  corporation,  failure  of  corporation  to  comply 
with  statute,  2726. 

LAY  CORPORATIONS, 

definitions,  61. 

LEASES, 

power  of  corporation  to  take  lease,  407,  503. 
power  to  make  lease,  426,  434,  503. 

leases  by  quasi  public  corporations,  440,  442. 

lease  of  franchises,  444. 

legislative  authority,  444,  447,  448. 
legislative  ratification,  451. 

the  defense  of  ultra  vires,  see  "Ultra  Vires  Contracts  and  Trans- 
actions." 
power  of  foreign  corporation  to  take  lease,  2734. 
between  a  corporation  and  its  stockholders  or  members,  1935. 
contract  by  promoters,  adoption  by  corporation,  308. 
authority  of  officers  or  agents  to  make  or  take  a  lease  of  property, 
directors  or  trustees,  2102,  2106. 

requirement  of  assent  of  stockholders,  2110. 

general  manager  or  superintendent,  2122,  2123,  2125. 

the  president,  2135,  2137. 

the  vice  president,  2143. 

the  treasurer,  2145. 

the  secretary,  2152. 

cashiers,  2153. 
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LEGACIES  AND  DEVISES, 

see  "Devises  and  Legacies." 
to  foreign  corporations,  2692,  2694,  2739. 

LEGAL  ENTITY, 

a  corporation  as  a  legal  entity,  7  et  Seq. 

LEGISLATIVE  CONTROL  OVER  CORPORATIONS, 

I.  Power  of  the  Legislatures  in  General,  678  et  seq. 

summary  of  the  law  on  this  subject,  678-680. 
in  the  absence  of  constitutional  prohibitions,  680. 

repeal  or  amendment  of  charters,  680.    And  see  infra, 
powers  of  legislatures  with  respect  to  foreign  corporations,  see 

"Foreign  Corporations." 
control  of  corporations  of  different  states  consolidated,  1100. 

II.  Constitutional  Prohibition  Against  Impairing  Obligation  or 

Contracts,  681-699. 
repeal  or  amendment  of  charter,  681-699. 
charter  involves  a  contract,  681. 
Dartmouth  College  Case,  682. 
corporations  under  general  laws,  684. 
power  before  acceptance  of  charter,  684. 
provision  not  applicable  to  public  corporations,  684. 

but  eleemosynary  and  quasi  public  corporations  are  not 
public,  within  this  exception,  684. 
what  constitutes  impairment  of  obligation  of  contracts,  685-699. 
in  general,  685. 

repeal  of  charter  or  material  alteration,  685. 
impairment  of  exclusive  franchise  or  privilege,  686. 

strict  construction  of  charter,  687. 
regulation  of  charges  or  tolls  of  quasi  public  corporations, 

688.    And  see  infra, 
impairment  of  power  to  consolidate,  689,  1049. 
power  to  receive  municipal  aid  subscriptions,  690. 
impairment  of  contract  between  corporation  and  its  stock- 
holders or  members,  690-692. 
in  general,  690. 
authorizing  majority  to  accept  amendment  of  charter, 

601. 
reducing  amount  of  capital  stock,  change  of  liability 

on  subscription,  691. 
allowing  consolidation,  691. 
authorizing  issue  of  preferred  stock,  1307. 
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LEGISLATIVE  CONTROL  OVER  CORPORATIONS— Cont'd. 

allowing  cumulative  voting,  or  changing  number  of 

votes  or  method  of  voting,  691. 
increasing  liability  to  creditors,  691. 
authorizing  mutual  insurance  company  to  become  a 
joint-stock  company,  691. 
provisions  for  reorganization  of  corporations,  1036. 

impairment  of  contracts  between  corporation  and  third  per- 
sons, 692. 
rights  of  corporation,  692. 
rights  of  creditors  of  corporations,  692. 
changing    statutory  liability  of  stockholders,  692. 
repeal  of  charter,  dissolution  of  corporation,  693. 
impairment  of  contract  with  municipality,  693. 
impairment  of  contract  by  municipal  ordinance,  694. 
legislation  changing  or  affecting  remedies,  695-697. 
in  general,  695. 

remedies  of  creditors  against  stockholders,  695. 
remedies  against  railroad  companies  for  negligence, 

696. 
remedy  against  turnpike  company  for  failure  to  repair 

road,  696. 
remedies  of  policy  holders  against  insurance  compa- 
nies, 696. 
constitutional  prohibition  against  impairment  of  rem- 
edy, 697. 
extension  of  corporate  existence  beyond  period  limited  in 

charter,  697. 
exercise  of  power  of  eminent  domain,  698. 
consent  of  corporation  and  members,  699. 
waiver  of  objections,  699. 

whether  an  exemption  from  legislative  control  passes  to  suc- 
ceeding corporation,  983. 

III.    Exercise  op  Police  Power  or  the  State,  699-711. 

in  general,  699-701. 

withdrawal  of  matters  from  police  power  by  constitutional  pro- 
vision, 702. 

extent  of  police  power  in  general,  702. 

prohibitory  liquor  laws,  704. 

prohibition  of  lotteries,  705.    Compare  702. 

protection  of  flsh,  705. 

regulations  as  to  construction  and  operation  of  railroads,  706. 

regulation  of  tolls  or  charges  by  railroads  and  other  quasi  pub- 
lic corporations,  708. 

withdrawal  of  power  to  consolidate,  709, 1049. 
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LEGISLATIVE  CONTROL  OVER  CORPORATIONS— Cont'd. 

protection  of  mechanics,  materialmen,  laborers,  and  other  em- 
ployes, 710. 
regulation  of  business  of  banks,  insurance  companies,  etc.,  710. 
requiring  statements  of  financial  condition,  711. 
imposing  individual  liability  on  stockholders,  711. 
taxation,  711.    See,  also,  "Taxation  of  Corporations  and  Stock." 

IV.    Reservation  of  Power  to  Alter,  Amend,  or  Repeal  Charters, 
711-731. 
in  general,  711. 

effect  as  to  existing  corporations,  712. 
effect  after  consolidation  of  existing  corporations,  713. 
effect  after  amendment  of  existing  charter,  713. 
waiver  of  exemption  from,  by  accepting  amendment  of  charter, 

174,  17.5. 
extent  of  reserved  power  to  repeal,  714. 
extent  of  reserved  power  to  alter  or  amend,  715-725. 
in  general,  715-717. 
particular  alterations  or  anjendments,  717-725. 

corporations  authorized  to  maintain  dams,  717.    Com- 
pare 726. 
withdrawal  of  exclusive  franchise  or  privilege,  718. 
provisions  as  to  officers,  718. 
provisions  as  to  stock  and  stockholders,  718. 
increase  or  reduction  of  stock,  719. 
changes  as  to  voting,  719. 

imposing  or  changing  Individual   liability   of  stock- 
holders, 719. 
protection  of  creditors,  719. 
protection  of  employes,  720. 
change  of.  name,  720. 
regulation  of  railroad  companies,  720. 
regulation  of  charges  or  tolls  of  railroad  companies 

and  other  quasi  public  corporations,  722. 
withdrawal  of  power  to  consolidate,  723,  1049. 
extension  of  time  for  completion  of  works,  723. 
increase  of  proportion  of  profits  to  be  paid  charitable 

institution,  723. 
taxation,  723.    See,  also,  "Taxation  of  Corporations  and 

Stock." 
change  in  character  or  object  of  corporation,  723. 
impairment  of  vested  rights,  725-728. 

conditional  reservation  of  power  to  alter,  amend,  or  repeal,  728. 
constitutional  requirement  of  two-thirds  vote  of  legislature,  728. 
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LEGISLATIVE  CONTROL  OVER  CORPORATIONS— Cont'd. 

exercise  of  judicial  powers  by  the  legislature,  729. 
in  general,  729. 

amendment  or  repeal  of  charter,  729. 
appointment  of  receiver  to  wind  up  corporation,  730. 
foreclosure  of  mortgage,  730. 
acceptance  of  amendments,  730. 

powers  of  the  legislature  on  or  after  consolidation  of  corpora- 
tions, 1072. 
effect  of  reservation  of  power  to  alter,  amend,  or  repeal 
charters,  1073. 
effect  of  repeal  of  charter,  731.   See,  also,  "Dissolution  of  Cor- 
porations." 
intention  to  repeal  charter,  construction  of  statutes,  732.    See, 
also,  "Dissolution  of  Corporations." 

V.      CONTKOL  OVEE  COEPOKATIONS    CREATED  BY  CONGEESS   OE  THE  TeE- 

eitoeies,  733-735. 

powers  of  congress,  733. 

powers  of  the  state  legislatures,  735. 

territorial  corporations,  735. 

LEGISLATURE, 

power  of,  in  creation  of  corporations,  98  et  seq.  See  "Creation  of 
Corporations." 

legislative  authority  necessary  to  creation  of  corporations,  94.  See 
"Creation  of  Corporations." 

constitutionality  of  statutes,  see  "Constitutional  Law." 

powers  of  the  legislatures  over  corporations,  see  "Legislative  Con- 
trol over  Corporations." 

exercise  of  judicial  powers  by  the  legislature,  729. 

LEVY  COURT, 

as  a  corporation,  or  quasi  corporation,  72,  73. 

LIBEL  AND  SLANDER, 

liability  of  corporation  for,  627,  628.    And  see  "Torts." 

exemplary  damages,  632-634. 
liability  of  corporation  to  indictment  for,  653,  655. 
action  by  foreign  corporation  for  libel,  2694. 

LICENSE, 

to  foreign  corporations,  see  "Foreign  Corporations." 
distinguished  from  incorporation,  358,  2679,  2680. 
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LIENS, 


see  "Mortgages";   "Pledge,"  etc. 
Hen  of  corporation  on  shares,  see  "Lien  of  Corporation  on  Shares  of 

Stock." 
right  of  foreign  corporations  to  mechanics'  liens,  2686,  2688. 
pledge  of  shares  of  stock,  see  "Pledge  of  Shares." 
transactions  of  promoters,  liens  as  against  corporation,  308. 

LIEN  OF  CORPORATION  ON  SHARES  OF  STOCK, 
in  general,  1756. 

in  absence  of  express  provision  or  agreement,  1756. 
under  express  charter  or  statutory  provisions,  1757. 
liens  under  by-laws,  1759,  1948. 
liens  by  contract  with  the  stockholders,  1762-1764. 

in  general,  1762. 

usage,  1762. 

provisions  therefor  in  certificates  of  stock,  1763. 
effect  of  charter  or  statutory  prohibition,  1764. 
extent  and  effect  of  lien,  1765-1770. 

in  general,  1765. 

debts  for  which  the  lien  attaches,  1765. 

debts  contracted  after  transfer,  1767. 

debts  of  transferees  who  do  not  become  stockholders,  1768. 

statute  of  limitations,  1768. 

assignment  of  claim  by  corporation,  1768. 

subrogation  of  sureties,  1768. 

ultra  vires  transactions,  1769. 

transfer  subject  to  lien,  1769. 
waiver  of  lien,  1770. 
estoppel  to  assert  lien,  1770. 
enforcement  of  lien,  1772-1774. 

in  general,  1772. 

sale  of  shares,  1772. 

attachment,  1772. 

foreclosure  in  equity,  1772,  1773. 

refusal  to  register  transfer,  1773. 

marshaling  assets,  1774. 

lien  as  against  unregistered  transferee,  1788. 

LIFE  TENANT, 

of  shares,  rights  in  general,  1614-1628.    See  "Dividends." 

LIMITATION  OF  ACTIONS, 

action  for  refusal  of  corporation  to  issue  certificate  of  stock,  1337. 
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LIMITATION  OF  ACTIONS— Cont'd. 

action  against  corporation  to  recover  dividends,  1634. 
action  against  stoclcliolders  to  recover  back  illegal  dividend,  1637. 
actions  on  subscriptions  for  stock,  by  the  corporation,  1510-1512. 
actions  to  collect  unpaid  subscriptions  for  the  benefit  of  creditors, 
2473. 

bonus  or  watered  stock,  2475. 
actions  to  enforce  statutory  liability  of  stockholders,  2626-2635. 

in  general,  2626-2629. 

in  equity,  2629. 

actions  in  other  states,  2629. 

liability  of  estates  of  decedents,  2630. 

accrual  of  right  of  action,  and  running  of  statute,  2630-2634. 

commencement  of  suit  interruptins  running  of  statute,  2634. 

extension  of  time  by  the  legislature,  2634. 

liability  of  stockholders  in  national  banks,  2634. 
actions  against  oflScers  for  mismanagement,  2285. 
actions  to  enforce  statutory  liability  of  officers  to  creditors,  2672- 

2674. 
individual  liability  of  stockholders,  barred  debts,  2518. 
■waiver  of  the  statute  by  directors  or  trustees,  2101,  2102. 

waiver  by  the  president,  2143. 
lien  of  corporation  on  shares  for  debt  barred  by  the  statute  of  limi- 
tations, 1768. 

LIMITATION  OF  INDEBTEDNESS, 

necessity  for  and  suflaciency  of,  in  articles  of  association,  146. 

contracts  violating  limitation,  466,  474,  601. 

liability  of  officers  under  statutes  for  exceeding  limit,  2652. 

LIQUIDATION, 

see  "Dissolution  of  Corporations." 

LIS  PENDENS, 

application  of  the  doctrine  to  transfers  of  stock,  1754. 

"LITERARY"  CORPORATIONS, 
defined,  87. 

LOANS, 

power  of  corporations  to  loan  money,  495,  496. 
power  of  corporations  to  take  and  enforce  securities,  496-501. 
In  general,  496-498. 
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LOANS— Cont'd. 


express  or  implied  prohibition  or  restriction,  498. 

prohibition  against  real-estate  security,  499. 

prohibition  against  personal  or  personal  property  security,  500. 

"personal  security,"  national  bank  act,  500. 

excepted  transactions,  501. 

loans  on  security  of  shares  in  another  corporation,  529. 

loans  on  security  of  its  own  shares,  539. 
loans  to  corporations,  see  "Borrowing  Money." 
giving  of  security  by  corporations,  see  "Mortgages";  "Pledge." 
loans  by  corporation  to  ofllcers,  601. 
between  a  corporation  and  its  stockholders  or  members,  1934-1938. 

by  stockholders  to  corporation,  1658. 
effect  of  ultra  vires  loans,  see  "Ultra  Vires  Contracts  and  Trans- 
actions." 
loans  by  foreign  corporations,  see  "Foreign  Corporations." 

LOST  CERTIFICATES  OF  STOCK, 
rights  and  remedies,  1338. 

LOTTERIES, 

power  of  the  legislature  to  prohibit,  702,  705. 

LUMBER  COMPANIES, 

powers  of,  372.    And,  generally,  see  "Powers  of  Corporations." 

M. 

MAJORITY  OP  STOCKHOLDERS  OR  MEMBERS, 

powers  of  majority  in  general,  1908. 
ultra  vires  acts,  1908. 
fraud  against  minority,  1908,  1909,  1937. 
impairment  of  contract  rights  of  minority,  1909. 
will  of  majority  governs  in  matters  within  the  powers  of  the  cor- 
poration, 1909-1913. 
alienation  of  property,  and  winding  up  of  corporation,  1913-1916. 

in  general,  1913. 

taking  stock  in  another  corporation,  1915. 

leases,  1916. 
power  of  majority  to  surrender  charter  and  dissolve  corporation, 

852. 
adoption  of  by-laws,  1953,  1954. 
issue  of  preferred  stock,  1305-1307. 
consolidation,  1051.    And  see  "Consolidation  of  Corporations." 
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MAJORITY  OF  STOCKHOLDERS  OR  MEMBERS— Cont'd. 

alterations  and  amendments  in  corporation  or  charter,  171,  691, 
1916-1933. 
when  authorized  by  charter,  1916. 
alterations  or  amendments  not  authorized  hy  charter,  1917 

et  seq. 
radical  or  fundamental  changes  in  character  or  purposes  of 
corporation,  1918-1923. 
release  from  liability  on  subscription,  1919. 
suit  to  enjoin,  1920. 

applications  of  doctrine  to  particular  alterations  or  amend- 
ments, 1920: 
amendments  in  furtherance  of  objects  of  the  corporation,  1923- 
1926. 
applications  of  doctrine  to  particular  amendments,  1924. 
effect  of  reservation  by  the  state  of  power  to  alter,  amend,  or 
repeal  charter,  691,  1926-1933. 
Massachusetts  and  New  York  doctrine,  1926. 
contrary  and  more  reasonable  doctrine,  1930. 
alteration  and  change  distinguished,  1932. 
exercise  of  power  of  eminent  domain  by  the  state,  1933. 
ratification  by  stockholders  of  unauthorized  act  of  majority,  1933. 
estoppel  of  minority,  1933. 
suits  by  minority  stockholders,  see  "Stockholders'  Suits." 

MALICE, 

whether  imputable  to  corporations,  625-632,  654,  655. 
liability  of  corporations  for  torts  involving  malice,  625-632. 
liability  for  exemplary  damages,  632-634. 
indictment  for  offenses  involving  malice,  654,  655. 

MALICIOUS  PROSECUTION, 

liability  of  corporations  for,  629.     See  "Torts." 
exemplary  damages,  632-634. 

MANAGEMENT  OP  CORPORATIONS, 

control  of  corporation  by  stockholders  or  members,  in  general,  1903. 
powers  of  stockholders  or  members,  1904. 

powers  vested  by  the  charter  in  the  directors  or  trustees,  1905. 
powers  of  stockholders  or  members  individually,  1906. 
action  as  stockholders  not  action  as  individuals,  1907. 
power  of  the  majority,  1908-1934.    See  "Majority  of  Stockhold- 
ers or  Members." 
dealings  between  a  corporation  and  its  stockholders  or  members, 
1934-1938. 
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MANAGEMENT  OF  CORPORATIONS— Cont'd. 

by-laws,  1938-1960.     See  "By-Laws." 

corporate  meetings,  1960-2027.     See  "Meetings  and  Elections." 
officers  and  agents,  election,  appointment,  and  qualifications,  2027- 
2038-.     See  "Officers  and  Agents  of  Corporations." 
tenure,  removal  and  resignation,  jurisdiction  of  courts  and  pro- 
cedure,   2038-2049.     See    "Officers    and    Agents    of    Corpora- 
tions." 
salary   and    other   compensation,    2049-2072.     See    "Salary   or 

Other  Compensation  of  Officers. 
how  directors  must  act,  meetings,  etc.,  2072-2097.     See  "Direct- 
ors or  Trustees  of  Corporations." 
powers  of  the  directors  or  trustees,  2097-2114.     See  "Directors 

or  Trustees  of  Corporations." 
powers  of  other  officers  and  agents  than  the  directors  or  trus- 
tees, 2114-2176.     See  "Officers  and  Agents  of  Corporations." 
apparent  authority  and  estoppel,  2160-2176.    See  "Officers  and 

Agents  of  Corporations." 
ratification,  2176-2194.     See  "Officers  and  Agents  of  Corpora- 
tions." 
notice  to  or  knowledge  of  officers  or  agents,  effect  on  corpo- 
ration, 2194-2216.     See  "Officers  and  Agents  of  Corporations." 
admissions,   declarations,   and   representations   of  officers   and 
agents,   2216-2228.      See    "Officers   and   Agents   of   Corpora- 
tions." 
delegation  of  authority,  2228-2235.     See  "Officers  and  Agents 

of  Corporations." 
liability  of  a  corporation  for  the  torts  of  its  oQcers,  agents, 

and  servants,  2235-2256.     See  "Torts." 
personal  liability  of  officers  and  agents,  2256-2268.     See  "Offi- 
cers and  Agents  of  Corporations." 
liability  of  officers  for  mismanagement,  2268-2289.     See  "Offi- 
cers and  Agents  of  Corporations." 
dealings  between  a  corporation  and  the  directors  or  other  offi- 
cers,  and  personal  interest  in  transactions,  2289-2316.     See 
"Officers  and  Agents  of  Corporations." 
powers  of  corporations,  see  "Powers  of  Corporations." 
effect  of  ultra  vires  contracts  or  transactions,  see  "Ultra  Vires  Con- 
tracts and  Transactions." 
stockholders'   suits  with  respect  to   corporate   management,   see 
"Stockholders'  Suits." 

MANAGER  OF  CORPORATION, 

see  "General  Manager  or  Agent." 

Vol.  3— P.  Cor.  75. 
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MANDAMUS, 

when  mandamus  lies  against  a  corporation,  in  general,  673. 

to  compel  reinstatement  after  wrongful  expulsion  of  member,  1131. 

jeview  of  action  of  corporation  by  the  courts,  1134. 
to  enforce  right  of  stockholder  to  inspect  books  and  papers  of 

corporation,  1653. 
to  compel  corporation  to  issue  certificate  of  stock,  1336,  1338. 
to  compel  corporation  to  register  transfer  and  issue  new  certificate, 

1844. 
to  compel  calls  to  collect  unpaid  subscriptions,  2455. 
to  compel  directors  to  declare  dividend,  1629. 
to  compel  directors  to  pay  dividend,  1632. 
to  compel  the  calling  of  a  corporate  meeting,  1964. 
to  seat  officers  and  question  election,  1987,  2045. 
to  public  officers  to  compel  action  in  creation  of  corporations,  116, 

148. 
to  compel  attorney  general  to  institute  proceedings  to  forfeit  char- 
ter, 909,  910. 
to  compel  issue  of  license  or  certificate  to  foreign  corporation, 

2728. 
to  annul  forfeiture  of  stock  by  a  foreign  corporation,  2755. 
to  compel  reinstatement  of  member  of  foreign  insurance  company, 

2755. 
to  compel  issue  of  certificate  of  stock  by  foreign  corporation,  2757. 
to  compel  oflScers  of  foreign  corporation  to  permit  inspection  of 

books,  2757. 

MANUFACTURING  CORPORATIONS, 

defined,  what  are,  78,  131. 

within  statute  exempting  from  taxation,  807. 

within   statute   exempting  from   individual   liability  to   creditors^ 

2502. 
powers  of,  371,  389.    And,  generally,  see  "Powers  of  Corporations." 

MARRIED  WOMEN, 

subscriptions  for  stock  by  married  women,  1393. 
'  liability  to  creditors,  2445. 

statutory  liability  to  creditors,  2544. 

whether  married  woman's  subscription  may  be  counted  to  make 
up  required  amount  of  subscriptions,  1548. 

as  directors  or  other  officers,  2034. 

shares  of  stock  owned  by  married  woman,  rights  and  title  of  hus- 
band, 1147. 

right  of  husband  to  dividends  on  shares  of  stock  owned  by  wife, 
1613. 
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MATERIALS, 

individual  liability  of  stockholders,  2513.    See  "Creditors  of  Corpo- 
rations," V. 

MEASURE  OP  DAMAGES, 
see  "Damages." 

MECHANICS'  LIENS, 

right  of  foreign  corporations  to  lien,  2686,  2688. 

MEDICAL  COLLEGE, 

misuser  or  abuse  of  franchises  as  ground  for  forfeiture  of  cha-ter, 
878,  note. 

MEDICAL  SOCIETIES, 

expulsion  of  members,  1122,  1125,  1126.    And  see  "Expulsion  of 
Members." 

MEETINGS  AND  ELECTIONS, 

I.  In  General. 

as  to  directors'  meetings,  see  "Directors  or  Trustees." 
first  meeting  for  organization,  failure  to  give  notice  of,  259. 
of  corporations  of  difCerent  states  consolidated,  1098,  1974. 
failure  to  hold  meetings  does  not  dissolve  corporation,  857. 
failure  to  hold  meetings  as  ground  for  forfeiture  or  dissolu- 
tion, 893. 

II.  CoBPOHATE  Meetings  and  Elections,  Necessitt,  Calling,  No- 

tice, Conduct,  Etc.,  1960-1990. 
in  general,  1960. 

necessity  for  formal  meeting  of  stockholders  or  members,  1961, 
1962. 

in  general,  1961. 

appointment  of  agent,  1962. 

contracts,  conveyances,  mortgages,  etc.,  1962. 

acceptance  of  act  amending  charter,  1962. 

declaring  a  dividend,  1962. 

adoption  of  by-laws,  1954. 

estoppel  of  stockholders,  1962. 
calling  of  corporate  meetings,  1963-1965. 

in  general,  1963. 

by-laws,  1945. 

by  whom,  1963. 


2904  INDEX. 

[kefebences  ake  to  pages.] 
MEETINGS  AND  ELECTIONS— Cont'd. 

mode  of  calling  and  effect  of  irregularity,  1964. 

remedies  on  refusal  to  call  meeting,  in  equity,  1964, 1965. 
mandamus,  1964. 
notice  of  corporate  meetings,  1965-1970. 

in  general,  1965. 

concealment,  1966. 

form  and  mode  of  notice,  1966. 

statement  of  business  to  be  done,  1967. 

waiver  and  estoppel,  1968. 

presumption,  1969. 
time  of  holding  meeting,  1970. 

in  general,  1970. 

by-laws,  1945, 1970. 

transaction  of  business  before  organization,  1971. 
place  of  holding  meetings,  1971. 

in  general,  1971. 

by-laws,  1945. 

presumption,  1971. 

holding  meetings  outside  the  state,  1972. 
estoppel,  1972,  1974. 

corporations  under  the  laws  of  several  states,  1098, 
1974. 
conduct  of  corporate  meetings  and  elections,  1975-1985. 

in  general,  1975. 

by-laws,  1945, 1975. 

irregularities,  1975, 1976. 

presence  of  outsiders,  1976. 

chairman,  moderator,  inspectors,  etc.,  1976. 

business  which  may  be  transacted,  1977. 

voting,  count  of  vote,  and  announcement  of  result,  1979. 
And  see  infra.  III. 

right  to  yote,  see  infra.  III. 

separate  elections  by  rival  factions,  1980. 

presumptions,  1981. 

quorum,  1981. 

number  necessary  to  decide  or  elect,  1982. 

legal  disability  of  individual  stockholders,  1983. 

reconsideration,  1984. 

adjournment  or  postponement,  1984. 
records  and  minutes  of  meetings,  1985-1987. 
jurisdiction  of  the  courts,  and  judicial  proceedings  as  to  meet- 
ings, elections,  and  voting,  1987. 

quo  warranto,  1987. 

mandamus,  1987. 
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MEETINGS  AND  ELECTIONS— Cont'd. 

equity  jurisdiction,  and  injunction,  1987. 

appointment  of  master  to  supervise  an  election,  1989. 
suit  by  attorney  general,  1990. 

III.    The  Right  to  Vote,  Agreements  Affecting  Voting  Power, 
AND  Illegal  Voting  or  Rejection  of  Votes,  1990-2027. 
in  general,  1990. 

power  of  the  legislature,  719,  1923. 
persons  entitled  to  vote,  1992-2006. 

in  general,  1992. 

subscribers  for  stock,  1993. 

necessity  for  certificate  of  stock,  1994. 

necessity  for  payment  for  stock,  1994. 

nonresidents  and  aliens,  1994. 

stock  issued  illegally,  unauthorized  increase,  1282. 

transfers  and  sales  of  stock  as  affecting  the  right  to  vote, 
1994.     See  infra, 
conditional  sales  and  executory  contracts,  1995. 

charter  or  statutory  provisions,  1995. 

evasion  of  provisions  by  transfers,  1995. 

restrictions  by  agreement,  1996. 

by-laws  affecting  the  right  to  vote,  1997. 

stock  or  transfer  books  as  evidence,  1997. 

unregistered  transfers,  1788,  1997. 

stock  illegally  issued,  1999. 

right  to  vote  as  between  pledgor  and  pledgee,  1878,  2000. 
stock  pledged  by  corporation,  2001. 

trustees,  cestuis  que  trust,  executors,  etc.,  2001,  2005. 

surviving  partner,  2002. 

right  of  bankrupt  to  vote,  2002. 

voting  partnership  stock,  2002. 

right  of  corporation  to  vote  its  own  shares,  2003. 

right  of  other  corporations  to  vote,  2003. 

municipal  corporations,  2004. 

voting  of  shares  owned  jointly,  2005. 

cotrustees  or  coexecutors,  2005. 

stockholders  having  a  personal  interest,  2005. 

voting  by  bondholders  and  other  creditors,  2006. 

right  of  preferred  stockholders  to  vote,  1320. 
number  of  votes  to  which  stockholders  are  entitled,  2006-2008. 

in  general,  2006. 

by-laws,  1945,  2007. 

statutes  limiting  number  of  votes,  2008. 

alteration  of  charter  changing  number  of  votes,  1923. 
cumulative  voting,  691,  2008. 
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proxies  or  powers  of  attorney  to  vote  shares,  2010-2017. 

In  general,  2010. 

by-laws,  2010. 

express  statutory  restrictions,  2011. 

who  may  give  a  proxy,  2012. 

liability  of  transferrer  for  fraudulently  giving  a  proxy, 
2012. 

trustees,  etc.,  2012. 

executors,  2012. 

form  and  genuineness  of  proxies,  2013. 

parol  authority,  2014. 

ratification  of  unauthorized  vote,  2014. 

authority  of  proxies,  and  effect  of  representation,  2014. 

power  of  court  to  compel  execution  of  a  proxy,  2015. 

revocation  or  termination  of  power,  2016. 

presumptions,  2017. 
agreements  affecting  the  right  to  vote,  voting  trusts,  2017-2025. 

in  general,  2017. 

voting  trusts  and  irrevocable  proxies,  2019-2025. 
effect  of  illegal  votes  or  rejection  of  votes,  2025-2027. 

MEMBERS, 

see  "Stockholders  or  Members." 

MEMBERSHIP  IN  CORPORATIONS, 
see  "Stockholders  or  Members." 

"MERCANTILE"  CORPORATIONS, 
defined,  77. 

MERGER, 

of  corporations,  1042.    See  "Consolidation  of  Corporations." 
of  stockholders,  or  members  in  corporate  entity,  7,  39,  46. 

MINING  COMPANIES, 

whether  they  are  "trading"  corporations,  75. 

whether  they  are  "mercantile"  corporations,  77. 

whether  they  are  "manufacturing"  corporations,  78. 

powers  of,  390.    And,  generally,  see  "Powers  of  Corporations." 

MINORS, 

as  corporators,  127. 
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MINORS— Cont'd. 


subscriptions  for  stock  by,  1392. 

liability  to  creditors,  2445. 
statutory  liability  to  creditors,  2544. 
whether  their  subscriptions  can  be  counted  to  make  up  required 

amount  of  subscriptions,  1548. 
transfers  of  shares  to  infants,  1723,  1738. 

liability  of  transferrer  to  creditors,  2448. 

MINORITY  OF  STOCKHOLDERS  OR  MEMBERS, 

rights  and  remedies  of,  see  "Stockholders  or  Members." 

power  of  the  majority,  see  "Majority  of  Stockholders  or  Members." 

MINUTES, 

of  directors'  meetings  and  action,  2090. 
of  corporate  meetings,  1985-1987. 

MISAPPLICATION  OF  ASSETS, 

see  "Mismanagement  by  and  Neglect  of  Officers";  "Powers  of  Cor- 
porations"; "Ultra  Vires  Contracts  and  Transactions." 

MISDEMEANORS, 
see  "Crimes." 

MISMANAGEMENT  BY  AND  NEGLECT  OF  OFFICERS, 

liability  of  officers  for  mismanagement  and  neglect,  in  general, 

2268. 
the  fiduciary  relation  between  a  corporation  and  its  directors  or 

other  officers,  2268. 
the  general  rule  as  to  the  liability  of  officers  for  mismanagement 

and  neglect,  2269-2273. 
degree  of  care  and  diligence  required,  2273-2279. 
mistakes  and  errors  of  judgment,  2276-2279. 
liability  for  acts  or  neglect  of  other  officers  or  persons,  2279. 
the  question  of  knowledge,  2280. 
the  resulting  damage  to  the  corporation,  2281. 
ultra  vires  acts  authorized  or  acquiesced  in  by  the  corporation, 

2282. 
remedies  against  officers  for  mismanagement,  2283-2287. 
actions  by  the  corporation,  2283. 
actions  by  stockholders,  2284. 
actions  by  creditors,  2285. 
actions  by  receiver  or  assignee,  2285. 
survival  of  cause  of  action,  2285. 
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MISMANAGEMENT  BY  AND  NEGLECT  OP  OFFICERS— Cont'd. 

limitation  of  actions  and  laches,  2285. 

estoppel,  2285,  2286. 

action  by  the  attorney  general,  2287. 

MISNOMER, 

of  corporation,  effect  of,  153. 

MISREPRESENTATIONS, 
see  "Ftaud." 

MISTAKE, 

effect  on  subscriptions  for  stock,  1389. 

as  against  creditors,  2436. 
misnomer  of  corporation,  153. 

MISUSER  OR  ABUSE  OF  FRANCHISES, 

as  ground  for  forfeiture  of  charter,  870  et  seq.    See  "Dissolution 
of  Corporations,"  II. 

"MONEYED  CAPITAL," 

meaning  of,  in  act  relating  to  taxation  of  national  bank  stock,  778, 
783. 

"MONEYED"  CORPORATIONS, 

defined,  84.    And  see  "Banking  Corporations." 

MONOPOLY, 

purchase  of  property  by  corporation  to  procure  monopoly,  441. 

MORTGAGES, 

power  of  corporations  to  take  mortgages,  496-501. 
power  of  corporation  to  mortgage  property,  428. 

restrictions  upon  power  to  mortgage,  432. 

power  of  quasi  public  corporations,  440,  443. 

mortgage  of  franchises,  444. 

legislative  authority  for  mortgage  by  quasi  public  corporations 
and  mortgage  of  franchises,  444,  448,  449. 

legislative  ratification,  451. 

presumption,  450. 
defense  of  ultra  vires,  see  "Ultra  Vires  Contracts  and  Transac- 
tions." 
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MORTGAGES— Cont'd. 

to  or  by  de  facto  corporations,  234. 

■estoppel  to  deny  existence  of  corporation,  see  "Estoppel  to  Deny 

Corporate  Existence." 
of  unpaid  subscriptions,  1536. 
mortgage  of  shares  of  stock,  1896. 
mortgages  to  foreign  corporations,  2735-2738. 
mortgages  by  foreign  corporations,  2738. 

by  corporation  to  its  stockholders  or  members,  1658,  1934-1938. 
by  a  corporation  to  its  directors  or  other  ofilcers,  2289-2316.     In  de- 
tail, see  "Officers  and  Agents  of  Corporations." 
mortgage  by  corporations  of  different  states  consolidated,  1099, 

1100. 
effect  of  dissolution  of  corporation  after  execution  and  delivery  of 

mortgage,  2394. 
effect  of  consolidation  of  corporations  on  mortgage  liens,  1087, 

1088. 
reorganization  and  succession  of  corporations  after  foreclosure  of 

mortgage,  see  "Succession  of  Corporations." 
authority   of   officers   to   mortgage,    see,   generally,    "Officers   and 
Agents  of  Corporations." 
the  directors  or  trustees,  2100,  2107. 
requirement  of  assent  of  stockholders,  2110. 
power  of  general  manager  or  superintendent,  2125. 
the  president,  2137,  2138. 
the  vice  president,  2143. 
the  treasurer,  2148,  2149. 
the  secretary,  2153. 
cashiers,  2156,  2157. 
authority  from  stockholders,  necessity  for  formal  meeting,  1962. 

And  see  "Meetings  and  Elections." 
members,  as  such,  cannot  mortgage  corporate  property,  13. 

but  their  mortgage  may  be  good  as  an  equitable  mortgage, 
13,  23. 
effect  of  misnomer  of  corporation,  153. 
use  of  assumed  name,  154. 

power  of  legislature  to  foreclose,  730. 

1 

MORTMAIN, 

statutes  of  mortmain,  408. 

MUNICIPAL  AID  SUBSCRIPTIONS, 

subscriptions  to  stock  of  de  facto  corporation,  233. 
withdrawal  of  right  to  receive  municipal  subscriptions,  690. 
estoppel  of  municipality  to  deny  validity  of  consolidation,  1060. 
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MUNICIPAL  AID  SUBSCRIPTIONS— Cont'd. 

power  and  right  of  consolidated  corporation  to  receive,  1067. 
effect  of  consolidation  of  corporations,  rights  of  consolidated  cor- 
poration, 1069. 

MUNICIPAL  CORPORATIONS, 

cities,  towns,  villages,  etc.,  as  corporations,  65. 

subscriptions  for  stock  by,  1394. 

subscriptions  by,  for  stock  of  corporation,  de  facto  corporate  ex- 
istence, 233. 

right  to  vote  stock,  2004. 

estoppel  of,  to  deny  existence  of  corporation  by  collection  of  taxes, 
272. 

cannot  waive  or  cure  defects  in  organization  of  corporation,  220. 

power  to  waive  defects  in  organization  of  water  company,  220. 

power  of  legislature  to  impair  contract  between  corporation  and 
municipality,  693. 

impairment  of  such  a  contract  by  municipal  ordinance,  694. 

MUSICAL  FESTIVALS, 

power  of  corporation  to  make  donation  to,  434. 
effect  of  ultra  vires  subscription  to,  568. 

MUTUAL  BENEFIT  SOCIETIES, 

acquisition  of  membership,  1104,  1107. 

expulsion  of  members,  1123,  1125.  And  see  "Expulsion  of  Mem- 
bers." 

N. 

NAME  OF  CORPORATION, 

in  general,  151. 

as  an  attribute  of  a  corporation,  27. 

necessity  for  name,  152. 

name  by  implication  or  usage,  152. 

several  names,  152,  154. 

use  of  assumed  name,  152,  154. 

effect  of  misnomer,  153. 

selection  of  name,  in  general,  155. 

name  of  another  corporation,  or  a  similar  name,  155. 

refusal  of  certificate,  156. 

injunction,  157. 
effect  of  similarity  of  names  on   property  rights,  159. 
foreign  corporation  using  name  of  domestic  corporation,  2G93. 
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NAME  OF  CORPORATION— Cont'd. 

change  of  name,  power  to  change,  159. 

power  of  legislature  to  change,  720. 

effect  of  change,  160. 

does  not  create  new  corporation,  976. 

mode  of  changing,  160. 

selecting  name  similar  to  that  of  another  company,  161. 

acceptance  of  change,  161. 

continuing  use  of  original  name  after  change,  161. 

estoppel  to  question  validity  of  change,  162. 

actions  and  judgments,  162. 
judicial  notice  of  name,  163. 
using  abbreviation  of  name  as  ground  for  forfeiture  of  charter,  879. 

NATIONAL  BANKS, 

proof  of  organization,  191. 

power  to  take  and  enforce  securities,  496-501. 

prohibition  against  real-estate  security,  499. 

"personal  security,"  500. 
power  to  take  pledge  of  its  own  stock,  539. 
increase  of  capital  stock,  1281,  1286. 
attachments  against,  2338. 
preferences  to  creditors,  2375. 

equitable  right  of  set-off  by  depositors  of  insolvent  bank,  2387,  2388. 
jurisdiction  of  actions  by  and  against  national  banks,  360,  361. 
status  as  foreign  corporations,  2681. 
liability  of  stockholders  on  insolvency,  2500. 

enforcing  the  liability,  2592. 

limitation  of  actions,  2634. 

and  see,  generally,  "Creditors  of  Corporations,"  V. 
change  of  state  or  other  bank  into  a  national  bank,  1007-1011. 

in  general,  1007. 

effect  of  change,  in  general,  1008. 

assets,  1009. 

contracts,  rights  of  action,  1010. 

liabilities,  1010. 

bonus  exacted  by  the  state,  1011. 
taxation  of  national  banks,  and  shares  therein,  773-786. 

in  general,  773. 

real  property,  775. 

capital  stock,  775. 

shares  of  stock,  776-786. 
in  general,  776. 
mode  and  place  of  taxation,  776. 
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NATIONAL  BANKS— Cont'd. 

rate  of  taxation,  discrimination  in  favor  of  other  "mon- 
eyed capital,"  778. 

difference  in  mode  of  assessing  taxes,  780. 

deduction  of  debts,  781. 

effect  of  exemptions  from  taxation,  782. 

"otlier  moneyed  capital  in  the  hands  of  individual  citizens," 
783. 

NATIONAL  CORPORATIONS, 

power  of  congress  to  create  corporations,  112. 

in  general,  112. 

under  the  interstate  commerce  clause,  113. 

in  the  District  of  Columbia,  113. 

in  the  territories,  113. 
status  of  national  or  federal  corporations,  113. 

NEGLIGENCE, 

of  officers  and  agents  in  management  of  corporation,  see  "Mis- 
management by  and  Neglect  of  Officers." 

liability  of  corporation  for,  see  "Torts." 

criminal  responsibility  of  corporations  for  neglect,  650.  And  see 
"Crimes." 

NEGOTIABLE  INSTRUMENTS, 

see  "Bills  and  Notes";  "Bonds." 
certificate  of  stock  as  a  negotiable  instrument,  1160.    And  see 
"Transfer  of  Stock." 

NET  PROFITS, 

for  purpose  of  paying  dividends. 

NEWSPAPER  COMPANIES, 

character  and  classification,  whether  manufacturing  corporations, 

79,  80. 
powers  of,  372.    And,  generally,  see  "Powers  of  Corporations." 

NONRESIDENTS, 

as  corporators,  126. 

incapacity  as  corporators,  de  facto  corporate  existence,  260. 

subscriptions  for  stock  by,  1395. 

right  to  vote  shares,  1994. 

by  proxy,  2011. 
as  directors  or  other  officers,  2033. 
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NONSTOCK  CORPORATIONS, 

distinguished  from  stock  corporations,  71. 

acquisition  of  membership,  1107.    See  "Stockholders  or  Members." 
transfer  of  membership,  1109.     See  "Transfer  of  Shares." 
expulsion  or  disfranchisement  of  members,  1116.    See  "Expulsion 
of  Members." 

NONUSER, 

nonuser  of  franchises  as  ground  for  forfeiture  of  charter,  880-884. 

And  see  "Forfeiture  of  Charters." 
does  not  dissolve  corporation,  855. 

NOTES. 

see  "Bills  and  Notes." 

NOTICE  AND  KNOWLEDGE, 

notice  to  or  knowledge  of  officers  or  agents  as  notice  to  or  knowl- 
edge of  the  corporation,  2194-2216. 
in  general,  2194. 

notice  to  officers  or  agents  as  notice  to  the  corporation,  2195. 
knowledge  of  officers  or  agents  as  knowledge  of  the  corpora- 
tion, 2197. 
after  ratification  of  acts  by  the  corporation,  2201. 
applications  of  the  general  rules,  2201-2203. 

corporation  as  a  bona  fide  purchaser  or  pledgee  of  a  nego- 
tiable instrument,  2201. 
or  of  a  certificate  of  stock,  2201. 
or  as  a  bona  fide  purchaser,  mortgagee,  or  pledgee  of  land 

or  goods,  2202. 
knowledge  of  frauds  on  third  persons,  2202. 
knowledge  of  insolvency  or  bankruptcy  of  a  person,  2202. 
knowledge  of  illegality  in  loan  or  contract,  2202. 
knowledge  of  unregistered  transfer  or  pledge  of  stock, 

2202. 
knowledge  of  residence  of  indorser  of  paper  held  for  col- 
lection, 2202. 
knowledge  of  untrustworthiness  of  officers  or  employes, 

2203. 
knowledge  of  defects  or  dangers  in  premises  or  works, 

2203. 
knowledge  of  bonded  employe's  dishonesty,  discharge  of 

surety,  2203. 
knowledge  of  facts  for  purpose  of  ratification  of  contracts, 
etc.,  2193,  2203. 
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NOTICE  AND  KNOWLEDGE— Cont'd. 

notice  to  or  knowledge  of  directors  or  trustees,  2203. 
time  of  acquiring  or  possessing  knowledge,  2206. 
knowledge  of  ofBcer  dealing  with  the  corporation,  or  otherwise 
interested  adversely,  2207-2214. 
in  general,  2207. 
dealings  between  a  corporation  and  a  partnership  of  which 

officer  is  a  member,  2211. 
where  officer  of  corporation  is  also  an  officer  or  agent  of 

another  corporation  or  person  dealing  with  it,  2212. 
stipulation  against  cominunication  of  knowledge,  2213. 
fraud  committed  by  officer  upon  third  persons  for  his  own 
benefit,  2214. 
notice  to  or  knowledge  of  promoters,  corporators,  or  stock- 
holders, 17,  317,  2215. 
notice  to  reorganization  committee  as  notice  to  principals,  1027". 
knowledge  of  facts  as  an  element  of  ratification  by  corporation, 

2191-2194. 
notice  of  corporate  meetings,  1965-1970 
of  directors'  meetings,  2080-2085. 
of  resignation  of  officer,  2043. 

of  revocation  or  withdrawal  of  subscription  for  stock,  1411. 
of  performance  of  conditions  precedent  in  subscriptions  for  stock, 

1436. 
of  calls  or  assessments  on  subscriptions,  1534. 
as  a  prerequisite  to  forfeiture  or  sale  of  shares  for  nonpayment 

of  assessments,  1518. 
of  incorporation,  publication  of,  215,  note,  216. 
of  first  meeting  for  organization,  failure  to  give  notice,  259. 
before  expulsion  of  members,  1129, 1130. 

NOVATION, 

of  contracts  of  membership,  see  "Transfer  of  Shares." 

on  succession  of  corporations,  990.  See  "Succession  of  Corpora- 
tions." 

on  consolidation  of  corporations,  1075.  See  "Consolidation  of  Cor- 
porations." 

on  incorporation  of  partnerships,  340. 

contracts  made  by  promoters,  305. 

NUISANCE, 

liability  of  corporations  for,  623.    And  see  "Torts." 

liability  of  corporation  to  indictment  for  nuisance,  650,  652,  657-660. 

And  see  "Crimes." 
injunction  at  suit  of  attorney  general  against  ultra  vires  acts  con- 
stituting public  nuisance,  548. 
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NUMBER  OF  CORPORATORS, 

in  formation  of  corporation,  128. 

effect  of  having  less  than  required  number,  204. 

o. 

OATH, 

of  directors  and  other  oflScers,  effect  of  omission  to  take,  2034. 

OBJECTS, 

purposes  for  which  corporations  may  be  formed,  see  "Purposes." 

OBLIGATION  OP  CONTRACTS, 

see  "Constitutional  Law." 
excluding  or  imposing  conditions  upon  foreign  corporations,  2708, 

2724. 
revocation  of  license,  2725. 
curative  statutes  validating  contracts  of  foreign  corporations,  2726, 

OFFICERS  AND  AGENTS  OF  CORPORATIONS, 

I.     Election,  Appointment,  and  Qualifications,  2027-2038. 
in  general,  2027. 

power  to  elect  or  appoint  oflacers,  2027. 
mode  of  election  or  appointment,  2027. 
by-laws,  1946. 
election  or  appointment  by  stockholders,  1962,  202S.     And  see 

"Meetings  and  Elections." 
election  or  appointment  by  the  directors,  2028.     And  see  "Di- 
rectors or  Trustees." 
acceptance  of  office,  2029. 
presumptions,  2030. 

of  acceptance  of  office,  2029. 
qualifications  of  directors  and  other  officers,  2030-2035. 
by-laws,  1946. 

effect  of  disqualification,  2030,  2031,  2035. 
power  of  inspectors  to  pass  on  eligibility,  2031. 
ownership  of  stock,  2031-2033. 

unregistered  transfer  of  stock,  1788,  2032. 

persons  holding  stock  as  trustee,  executor,  etc.,  2032, 

2033. 
effect  of  transfer  of  stock  after  election,  2033. 
effect  of  pledge  of  .stock,  2033. 
residence  and  citizenship,  2033. 
bankruptcy,  2034. 
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oatli,  2034. 

married  women,  2034. 
holding  more  than  one  ofllce,  2034. 
de  facto  officers,  2035-2038. 
appointment  of  agents  generally,  506,  2038. 
contract  of  promoters  for  appointment  or  election  of  officer 
or  agent,  305. 
adoption  of  contract  by  corporation,  308. 
election  of  officers  as  a  condition  precedent  to  organization, 

210,  note, 
failure  to  elect  officers  does  not  dissolve  corporation,  857. 
illegal  election  of  officers  does  not  discharge  subscribers  for 
stock,  1505. 

II.  Tenure  op  Officers;  Rbmovai,  and  Resignation;  Jurisdiction 

OF  THE  Courts  and  Procedure,  2038-2049. 
in  general,  2038. 
tenure  in  general,  2039. 
holding  over,  2040. 
removal  of  officers  by  the  corporation,  2040-2043. 

power  and  right  to  remove,  2040. 

by-laws,  1946. 

power  of  president  or  other  subordinate  officer,  2042. 

presumptions,  2043. 
resignation  of  officers,  2043. 

notice  of  resignation,  2043. 

acceptance,  2043,  2044. 

right  to  salary,  2071. 
effect  of  absence  and  failure  to  act,  2044. 
jurisdiction  of  the  courts,  and  remedies,  2044-2048. 

quo  warranto,  2044.    And  see  1987. 

mandamus,  2045.     And  see  1987. 

jurisdiction  in  equity,  2045-2047.     And  see  1987-1989. 

statutory  remedies,  2047. 
who  may  question  the  title  to  office,  2048. 
estoppel,  2048. 

III.  Salaet  ob  Other  Compensation  of  Officers  or  Agents,  2049- 

2072. 
in  general,  2049. 

directors  performing  ordinary  duties,  2050. 
directors  holding  other  offices,  2052. 
unusual  or  extraordinary  services,  2053. 
other  officers  who  are  not  directors  or  stockholders,  2055. 
mere  clerks,  etc.,  2056. 
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circumstances  showing  that  no  compensation  was  intended, 

2056. 
compensation  for  extra  services  by  salaried  officer,  2058. 
express  agreements,  and  provisions  in  charter,  statute,  or  by- 
laws, 2058-2066. 
in  general,  2058. 

fixing  of  salaries  and  other  compensation,  and  fraud  in 
connection  therewith,  2059-2063. 
in  general,  2059. 
fixing  of  their  own  salaries,  etc.,  by  directors  or  other 

officers,  2059. 
authority  to  fix,  2059-2063. 
fraud,  2062. 
how  the  directors  must  act,  2064. 
as  a  board,  2064. 

necessity  for  formal  resolution  or  written  record  of 
action,  2064. 
agreement  for  compensation  without  fixing  amount,  2064. 
salary  paid  predecessor,  2065. 

vice  president  performing  duties  of  president,  2065. 
special  provisions  in  charter,  statute,  or  by-laws,  2065. 
effect  of  authority  to  fix  salaries  without  any  exercise  thereof, 

2066. 
compensation  for  past  services,  and  agreements  therefor,  2067. 
conduct  or  circumstances  defeating  right  to  salary  agreed  upon 
or  provided  for,  2068-2071. 
in  general,  2068. 
misconduct,  fraud,  etc.,  2068. 
acting  as  officer  of  another  company,  2069. 
absence  and  neglect,  2069. 
sickness,  2069. 

insolvency  or  bankruptcy  of  company,  2069. 
appointment  of  a  receiver,  2069,  2070. 
transfer  of  property  and  franchises,  2070. 
assignment  for  benefit  of  creditors,  2070,  2071. 
want  of  funds,  2071. 
resignation,  2071. 
right  to  compensation  as  affected  by  illegality  of  election  or 

appointment,  de  facto  officers,  2071. 
liability  of  corporation  for  services  and  expenses  of  promoters, 
316. 
IV.    Power  of  Corporation  to  Act  through  Agents,  and  Extent 
OF  Authority  Generally,  2092-2096. 
in  general,  2092. 
Vol.  3— P.  Cor.  re. 
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restrictions  or  provisions  in  the  jcharter  or  by-laws,  2093. 

how  agents  must  act,  2094. 

ultra  vires  acts,  2095. 

acts  through  officers  and  agents  as  a  delegation  of  power,  2096. 

V.  How  Directors  ob  Trustees  must  Act;  Meetings;  Authority 

OR  Powers  op  Directors,  2072-2114. 

on  this  subject,  in  detail,  see  "Directors." 

VI.  Powers  op  Other  Ofpicers  and  Agents  than  the  Directors 

OB  Trustees,  2114-2176. 

in  general,  2114. 

transfer  of  duties  as  a  transfer  of  authority,  2115. 

stockholders  or  members  as  agents,  2116. 

authority  of  special  agents,  2117. 

power  of  managing  officers  or  agents,  general  managers,  gen- 
eral agents,  and  superintendents,  2118-2128.  See,  in  detail, 
"General  Managers  or  Agents";   "Superintendents." 

powers  of  the  president,  2128-2143.  In  detail,  see  "President 
and  Vice  President." 

powers  of  the  vice  president,  2143.  See  "President  and  Vice 
President." 

powers  of  the  treasurer,  2144-2150.     In  detail,  see  "Treasurer." 

powers  of  the  secretary,  2150-2153.     In  detail,  see  "Secretary." 

powers  of  cashiers,  2153-2159.     In  detail,  see  "Cashiers." 

powers  of  general  solicitor  or  counsel,  and  of  attorneys,  2159. 

authority  to  prefer  creditors,  2372. 

authority  to  adopt  contracts  made  by  promoters,  315. 

authority  to  make  calls  on  subscriptions,  1528. 

authority  to  call  meeting  of  stockholders,  1963. 

VII.  Apparent  or  Ostensible  Authority  of  Officers  and  Agents, 

AND  Estoppel  of  the  Corporation  and  Others,  2160-2176. 
in  general,  508,  2160. 
estoppel  of  corporation  to  deny  authority  of  officer  or  agent, 

in  general,  2161-2166. 
representation  of  authority  by  pretended  agent,  2166. 
liability  on  negotiable  paper,  2166. 
acts  without  the  knowledge  of  the  corporation,  2167. 
actual  and  constructive  notice  of  want  of  authority,  2168-2172. 

in  general,  2168. 

officers  dealing  for  their  own  benefit,  2169. 

restrictions  in  charter  or  general  law,  2171. 

by-laws  limiting  apparent  authority,  2171. 
prejudice  to  give  rise  to  estoppel,  2172. 
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ultra  vires  acts  or  contracts,  2172-2174. 

estoppel  of  others  than  the  corporation,  2174-2176. 

estoppel  of  officers,  2174. 

objection  by  the  other  party  and  by  third  persons,  2174, 
2175. 

objection  by  receiver  or  creditors,  2175. 

yill.    Ratification  of  Unauthorized  Acts  and  Conteacts,  2176- 
2194. 

in  general,  508,  2176. 

power  to  ratify  acts,  and  effect  of  ratification,  2176-2184. 
in  general,  2176. 

authority  to  ratify,  in  general,  2178. 
ratification  by  directors  or  trustees,  2179. 
by  stockholders,  2181. 
effect  of  ratification,  in  general,  2182. 
withdrawal  by  the  other  party  before  ratification,  2183. 
ultra  vires  acts  and  contracts,  2183. 
■what  constitutes  a  ratification,  2184-2194. 
in  general,  2184. 

recognition  of  act  or  contract,  2185. 
acceptance  or  retention  of  benefits,  2186. 
acquiescence,  2188. 
when  particular  form  or  mode  of  authority  is  necessary, 

2190. 
knowledge  as  an  element  of  ratification,  2191-2194. 
in  general,  2191. 
presumption,  2192,  2193. 

when  knowledge  of  officer  is  not  imputable  to  the  cor- 
poration, 2193. 

IX.    Notice  to  oe  Knowledge  op  Officers  or  Agents  as  Notice  to 
OK  Knowledge  of  the  Corporation,  2194-2216. 
in  general,  2194. 

notice  to  officers  or  agents  as  notice  to  the  corporation,  2195. 
knowledge  of  officers  or  agents  as  knowledge  of  the  corpora- 
tion, 2197. 
after  ratification  of  .acts  by  corporation,  2201. 
application  of  the  general  rules,  2201-2203. 

corporation  as  a  bona  fide  purchaser  or  pledgee  of  a  nego- 
tiable bill  or  note,  2201. 
or  of  a  certificate  of  stock,  2201. 
or  as  a  bona  fide  purchaser,  mortgagee,  or  pledgee  of  land 

or  goods,  2202. 
knowledge  of  frauds  on  third  persons,  2202. 
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knowledge  of  insolvency  or  bankruptcy  of  a  person,  2202. 
knowledge  of  illegality  in  loan  or  contract,  2202. 
knowledge  of  unregistered  transfer  or  pledge  of  stock, 

2202. 
knowledge  of  residence  of  indorser  of  paper  held  for  col- 
lection, 202. 
knowledge  of  untrustworthiness  of  officers  or  employes, 

2203. 
knowledge  of  defects  or  dangers  in  premises  or  works, 

2203. 
knowledge  of  bonded  employe's  dishonesty,  discharge  of 

surety,  2203. 
knowledge  of  facts  for  the  purpose  of  ratification  of  con- 
tracts, etc.,  2193,  2203. 
notice  to  or  knowledge  of  directors  or  trustees,  2203. 
time  of  acquiring  or  possessing  knowledge,  2206. 
knowledge  of  officer  dealing  with  the  corporation,  or  otherwise 
interested  adversely,  2207-2214. 
in  general,  2217. 
dealings  between  a  corporation  and  a  partnership  of  which 

officer  is  a  member,  2211. 
where  officer  of  corporation  is  also  an  officer  or  ajent  of 

another  corporation  or  person  dealing  with  it,  2212. 
stipulation  against  communication  of  knowledge,  2213. 
fraud  committed  by  officer  upon  third  person  for  his  own 
benefit,  2214. 
notice  to  or  knowledge  of  promoters,  corporators,  or  stockhold- 
ers, 317,  2215. 
knowledge  of  fraud  of  promoters  as  affecting  corporation  or 
stockholders,  333. 

X.    Admissions,  Declarations,  and  Representations  op  Officers 
AND  Agents,  2216-2228. 
in  general,  2216-2220. 

after  ratification  of  contract  by  corporation,  2220. 
application  of  rules,  2220-2222. 
statements  as  to  past  events,  2223. 
of  directors  or  trustees,  2224. 
of  the  general  manager  or  superintendent,  2225. 
of  the  president,  2226. 
of  the  treasurer  and  secretary,  2226. 
of  the  cashier  of  a  bank,  2227. 
of  stockholders  or  members,  2227. 

admissions  and  declarations  of  promoters  as  affecting  corpo- 
ration, 317. 
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XL    Delegation  of  Authority,  2228-2234. 
in  general,  2228. 

by  directors  or  trustees,  2229-2234. 
in  general,  2229. 
ministerial  acts,  2233. 
ratification,  2234. 
by  subordinate  officers  and  agents,  2234. 

XII.  Liability  of  Coepokation  fob  Toets  of  Officers,  Agents,  and 

Servants,  2235-2256. 
in  general,  2235. 
liability  substantially  the  same  as  that  of  a  natural  person, 

2236. 
willful  and  malicious  acts,  2237.     See  625. 
exemplary  damages,  2237.     See  632. 
torts  expressly  authorized  or  directed,  2237. 
unauthorized  torts  in  the  course  of  employment  for  benefit  of 
corporation,  2238-2244. 

in  general,  2238. 

trespass,  2238. 

conversion,  2238. 

libel,  2238. 

assault  and  battery,  2240. 

false  arrest  and  imprisonment,  2241. 

malicious  criminal  prosecution,  2241. 

malicious  or  wrongful  civil  action  or  proceeding,  2242. 

interference  with  another's  business,  2242. 

conspiracy,  2242. 

fraud  and  deceit,  2242. 

nuisance,  2243. 

negligence,  2244. 
unauthorized  torts  not  committed  in  course  of  employment, 

2244-2248. 
unauthorized  fraud  in  the  apparent  course  of  employment,  but 

not  for  the  benefit  of  the  corporation,  2249-2251. 
unauthorized  torts  involving  a  breach  of  duty  owed  by  the  cor- 
poration, 2251-2253. 

in  general,  2251. 

dangerous  instrumentalities,  2252. 

contract  duty,  carriers  of  passengers,  2253. 
liability  by  reason  of  ratification,  2253,  2254. 
torts  committed  in  ultra  vires  business  or  transaction,  2255. 

XIII.  Peesonal  Liability  or  Officees  and  Agents,  2256-2268. 
in  general,  2256. 
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liability  on  or  by  reason  of  contracts,  2256-2262. 
in  general,  2256. 

excess  or  want  of  authority,  2258. 
pretended,  but  nonexisting,  corporation,  2258. 
ultra  vires  contracts,  2259. 
liability  as  determined  by  form  of  contracting  and  signing, 

2260. 
liability  in  case  of  irregular  incorporation,  or  failure  to 
incorporate,  225. 
de  facto  corporate  existence,  232. 
estoppel  by  dealing  witli  corporation,  267. 
liability  for  torts,  2263. 
in  general,  2263. 
fraud  and  deceit,  2263. 

conversion,  nuisance,  and  other  wrongs,  2266. 
negligence  and  neglect  of  duty,  2267. 
liability  for  refusal  to  allow  stockholder  to  inspect  books 

and  papers,  1655,  1656. 
liability  for  fraud  in  actions  by  purchasers  of  stock  from 
stockholders,  1871. 

XIV.    Liability  op  Officers  for  Mismanagement,  2268-2289. 
in  general,  2268. 
the  fiduciary  relation  between  a  corporation  and  its  directors 

or  other  officers,  2268. 
the  general  rule  as  to  the  liability  of  officers  for  mismanage- 
ment, 2269-2273. 
degree  of  care  and  diligence  required,  2273-2279. 
mistakes  and  errors  of  judgment,  2276-2279. 
liability  for  acts  or  neglect  of  other  officers  or  persons,  2279. 
the  question  of  knowledge,  2280. 
the  resulting  damage  to  the  corporation,  2281. 
ultra  vires  acts  authorized  or  acquiesced  in  by  the  corporation, 

2282. 
liability  for  unlawful  payment  of  dividends,  1639. 
remedies  against  officers  for  mismanagement,  2283-2287. 

actions  by  the  corporation,  2283. 

actions  by  stockholders,  2284. 

actions  by  creditors,  2285.    See  infra,  XVI. 

actions  by  receiver  or  assignee,  2285. 

survival  of  cause  of  action,  2285. 

limitation  of  actions  and  laches,  2285. 

estoppel,  2285,  2286. 

action  by  the  attorney  general,  2287. 
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XV.    Dealings   Between  a   Cobpobation   and  the   Dikbctors   ob 
Othee  Officers,  and  Personal  Interest  in  Transactions, 
2289-2316. 
in  general,  2289. 

deriving  secret  profit  or  advantage  in  violation  of  duty  to  the 
corporation,  2290-2296. 
In  general,  2290. 
accounting  to  corporation,  2290. 
suit  to  recover  by  corporation  or  receiver,  2291. 
suit  in  equity  by  stockholders,  2292. 
particular  instances,  2293-2296. 
contracting  or  purchasing  individually,  in  violation  of  duty 

to  corporation,  2294. 
taking  assignment  of  contract  with  the  corporation,  2294. 
contracts  between  officer  and  third  person  illegal  and  void 

as  against  public  policy,  2294. 
cases  in  which  the  rule  does  not  apply,  2295. 
dealings  by  officers  with  themselves  as  individuals,  2296. 
personal  interest  of  officers  in  transactions  in  which  they  rep- 
resent the  corporation,  2296-2302. 
dealings  between  a  director  or  other  officer  and  the  corpora- 
tion, when  it  is  represented  by  others,  2302-2307. 
in  general,  2302. 

doctrine  that  the  contract  or  transaction  -is  voidable,  al- 
though free  from  fraud,  2303. 
doctrine  that  the  contract  or  transaction  is  valid  if  fair 

and  free  from  fraud,  2304. 
fraud  or  unfairness,  2306. 
purchase  of  claims  against  the  corporation,  2307. 
execution,  attachment,   and  foreclosure,  purchase  of  property 

at  execution  or  judicial  sale,  2308. 
consent  or  ratification  by  stockholders  or  directors,  and  estop- 
pel or  laches,  2310-2315. 
consent  or  ratification,  2310. 
effect  of  laches,  2313. 

estoppel  and  laches  of  individual  stockholders,  2314. 
statute  of  limitations,  2315. 
return  of  consideration,  2315. 
liability  for  benefits  received,  2315. 
statutory  prohibitions,  2316. 
purchase  of  property  by  officers  at  sale  for  reorganization,  or 

on  foreclosure,  1015,  1022. 
loans  by  corporation  to  officers,  601. 
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fraudulent  conveyances  or  transfers  to  officers  or  directors, 

2357. 
issue  of  watered  or  fictitiously  paid  up  stock  to  officers,  1242. 
directors  and  other  officers  as  creditors  of  corporations,  etc., 
2411-2427. 
in  general,  2411. 

preferences  to  officers,  etc.,  after  insolvency,  2412-2422. 
in  general,  2412.     See  infra, 
what  constitutes  insolvency,  2418. 
knowledge  of  insolvency,  2419. 
officers   liable   as  guarantors,   sureties,   or   indorsers, 

2420. 
another  corporation  having  same  officers,  2421. 
relatives  of  officers,  2422. 
appropriation   of   property  in   payment  of   claim   against 

corporation,  2422. 
estoppel  of  officers  by  reason  of  mismanagement,  2422. 
statutory  prohibitions  against  preferences  to  officers.  New 
York  statute,  2425,  2426. 

XVI.     Rights  and  Remedies  of  Cbeditoes  against  Dibectobs  and 
Othee  Opficebs,  2639-2676. 
in  general,  2639. 

liability  of  officers  to  creditors,  in  the  absence  of  a  statute, 
2639-2644. 
in  general,  2639. 

misapplication  or  diversion  of  assets,  losses  caused  by  mis- 
management, 2640-2644. 
liability  to  depositors  in  banks,  2641. 
illegal  payment  of  dividends,  2641. 
suits  by  receivers,  2643. 

suits  by  assignees  in  bankruptcy  or  insolvency,  2643. 
suits  by  assignees  for  the  benefit  of  creditors,  2643. 
estoppel  of  officers  to  deny  corporate  existence,  2644. 
liability  of  directors  and  other  officers  under  statutory  provi- 
sions, 2644-2676. 
in  general,  2644. 
particular  statutes,  2644-2654. 

violation  of  incorporation  act,  2644. 
irregularities  and  noncompliance  with  statute  in  for- 
mation of  corporation,  2645. 
failure  to  file  or  publish  reports  or  statements,  2646. 
making  false  reports  or  statements,  2649. 
unlawful  payment  of  dividends,  2651. 
contracting  debts  before  subscription  and  payment  oi 
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capital  stock,  and  filing  certificate  thereof,  2652. 

contracting  debts  in  excess  of  capital  stock  or  other 
limitation,  2652. 

corporations  which  are  within  the  statutes,  2654. 
whether  the  liability  is  penal  or  contractual,  2654. 
strict  construction  of  statutes,  2656. 
repeal  of  statutes,  2656. 
for  what  debts  or  liability  officers  are  liable,  2657-2663. 

in  general,  2657-2660. 

debts  in  excess  of  capital  stock  paid  in,  2660. 

unliquidated  claims,  2661. 

mortgage  bonds,  2661. 

taxes,  2661. 

debts  contracted  in  other  states,  2661. 

extinguished  debts,  2661. 

ultra  vires  contracts  or  transactions,  2662. 

effect  of  creditor's  fraud,  2662. 

judgments,  2662,  2663. 

damages  for  torts,  and  judgments  therefor,  2663. 
Who  may  enforce  the  liability,  2663-2665. 

in  general,  2663. 

assignees  of  creditors,  2664. 

surviving  partner,  2664. 

creditors  who  are  also  stockholders,  2664. 

creditors  who  are  also  officers,  2664. 

estoppel  of  creditor,  knowledge,  2665. 

right  of  receiver  to  enforce,  2665. 

right  of  assignee  for  the  benefit  of  creditors  to  en- 
force, 2665. 
who  are  liable  as  directors  or  officers,  2666,  2667. 

in  general,  2666,  2667. 

resignation,  2666. 

estoppel,  2667. 

expiration  of  term  of  office,  2667. 
whether  the  liability  survives  death,  2667. 
waiver,  release,  and  discharge,  2668,  2669. 

in  general,  2668. 

discharge  of  corporation  in  bankruptcy,  2669. 
how  the  liability  must  be  enforced,  2669-2671. 

in  general,  2669. 

at  law  or  in  equity,  2669,  2670. 
necessity  for  judgment  against  the  corporation,  2671. 
conclusiveness  of  judgment  against  the  corporation,  2672. 
statute  of  limitations,  2672-2674. 
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Tight  to  contribution,  2674. 

inter  se,  2674. 

fTom  stockholders,  2674. 
extraterritorial   effect   of   statutes,    enforcing   liability   in 
other  states,  2675,  2676. 

XVII.  Agents  of  Foreign   Coe  orations,   2699,   2715,   2725,   2726, 

2747-2751. 
appointment  of  agent  is  not  doing  business  in  a  state,  2715. 
statutes  requiring  appointment  of  resident  agent,  2699,  2700. 

And  see  "Foreign  Corporations,"  I. 
effect  of  failure  to  comply  with  statutes,  in  general,  2715.    And 
see  "Foreign  Corporations,"  I. 
liability  of  sureties  on  bond  of  agent,  2725. 
liability  of  agent  to  account  to  corporation,  2725. 
criminal  liability  of  agent  for  embezzlement,  etc.,  2726. 
personal  liability  of  agent  to  third  persons,  2726. 
service  of  process  on  officers  and  agents  of  foreign  corpora- 
tions, 2747-2751. 

XVIII.  Miscellaneous  Matters. 

power  of  legislature  to  change  or  increase  directors,  718.     And 

see  "Legislative  Control  over  Corporations." 
officers  of  consolidated  corporation  as  successors  of  officers  of 

consolidating  corporations,  1092. 
promoters,  see  "Promotion  of  Corporations." 
agents  employed  by  promoters,  304. 

adoption  of  contract  by  corporation,  308. 
demand  on  promoters  as  demand  on  corporation,  318. 
estoppel  of,  to  deny  corporate  existence  by  holding  out,  277. 
de  facto  corporate  existence  as  between  members  and  officers, 

233. 
agents  to  receive  subscriptions  for  stock,  authority,  etc.,  1398. 
And  see  "Commissioners  to  Receive  Subscriptions." 
a.uthority  to  agree  to  special  terms,  1457. 
responsibility  of  corporation  for  fraud  of,  1462. 
subscriptions  for  stock  by  officers  or  agents,  1394. 
transfer  of  shares  to  directors  or  other  officers,  1723. 
transfers  by  directors,  1723. 

OFFICERS,  PUBLIC, 

public  officers  as  quasi  corporations,  72,  73. 

OFFSET, 

see  "Set-Off  and  Counterclaim." 
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OPTIONS, 

to  purchase  shares  of  stock,  1847,  1848. 

ORAL  AGREEMENTS, 

see  "Frauds,  Statute  of." 
oral  suhscriptions  for  stock,  1383. 

ORGANIZATION  OF  CORPORATIONS, 

see  "Creation  of  Corporations." 
failure  of  corporators  to  organize,  as  ground  for  forfeiture  of  char- 
ter, 883. 

ORIGIN, 

of  corporations,  5. 

OSTENSIBLE  AUTHORITY, 

of  officers  and  agents,  2160-2176.     See  "Officers  and  Agents  of  Cor- 
porations." 

OUSTER  OF  CORPORATION, 
see  "Quo  Warranto." 

OVERISSUE  OF  STOCK, 

see  "Increase  of  Capital  Stock." 

OVERSEERS  OF  THE  POOR, 
as  a  quasi  corporation,  73. 

OVERSUBSCRIPTION, 

effect,  distribution  or  apportionment,  1564. 

OWNERSHIP  OF  PROPERTY, 
see  "Corporate  Property." 

P. 

PAID-UP  STOCK, 

assessments  on  stockholders  after  payment  in  full,  1267-1272. 
in  general,  1267. 
right  to  levy  assessments,  1268. 
by-laws,  1269. 
forfeiture  for  nonpayment,  1269. 
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recovery  of  damages,  1269. 
injunction,  1269. 
estoppel,  127.0. 
power  to  levy  assessments  conferred  by  charter  or  statute, 

1270. 
power  conferred  by  agreement,  1270. 
see  "Watered  or  Fictitiously  Paid  Up  Stock." 

PAR, 

change  of  par  value  of  stock,  1302. 

Issue  of  stock  at  less  than  par,  see  "Watered  or  Fictitiously  Paid 

Up  Stock." 
issue  of  bonds  at  less  than  par,  485. 

PAROL  EVIDENCE, 
see  "Evidence." 

PARTIES, 

to  stockholders'  suits,'  1708-1711. 

to  creditors'  suits  to  reach  unpaid  subscriptions,  2460-2464. 
to   creditors'  suits  to  enforce  statutory  liability  of  stockholders, 
2595-2597. 

PARTNERS, 

see  "Partnership." 
liability  of  individuals  as  partners  on  failure  to  incorporate,  220- 
224. 

on  contracts,  220. 

where  business  is  illegal,  222. 

statutory  liability,  224. 

associates  as  partners  inter  se,  224. 

liability  for  torts,  224,  225. 

de  facto  corporate  existence,  231,  236.    See  "De  Facto  Corpora- 
tions." 

estoppel  by  dealing  with  corporation,  267. 
liability  of  promoters  on  contracts  made  before  incorporation,  318- 

320. 
subscriptions  for  stock  by  partners,  1398. 

partners  holding  stock,  statutory  liability  for  corporate  debts,  2546. 
voting  of  partnership  stock,  2002. 

by  surviving  partner,  2002. 
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PARTNERSHIP, 


see  "Partners." 
"corporation"  and  "partnership"  distinguished,  30,  33. 
power  of  corporation  to  enter  into  partnership,  491-495. 
in  general,  491. 

as  a  rule,  there  is  no  such  power,  491. 
contracts  which  are  within  the  rule,  493. 
when  the  rule  does  not  apply,  493. 
corporation  having  sole  management,  494. 
traflBc  agreements  between  railroad  companies,  494. 
ownership  of  property  or  business  in  common,  413,  494. 
defense  of  ultra  vires,  see   "Ultra  Vires   Contracts  and  Transac- 
tions." 
incorporation   of   partnerships   and   other   unincorporated   associa- 
tions, 340-349. 
in  general,  340. 
effect  in  general,  340. 

title  to  property,  conveyances  and  transfers,  341. 
equitable  title,  342. 

transfer  by  articles  of  association  or  charter,  342. 
estoppel  of  corporators,  343. 
fraudulent  conveyances,  343. 

New  York  case  of  Booth  v.  Bunce,  343. 
rights  of  corporation  with  respect  to  contracts  of  and  debts 

due  to  partnership,  344. 
liability  of  corporation  on  debts  or  contracts  of  partnership, 
■  345. 

in  general,  345. 
statute  of  frauds,  346. 
presumption  from  receipt  of  assets,  346. 
running  account,  application  of  payment,  mechanic's  lien, 
347. 
liability  of  partners  on  contracts  or  for  debts,  348. 
dissolution  of  partnership,  348. 

rights  of  partners  inter  se  and  against  corporation,  349. 
subscriptions  for  stock  by  partners,  1398. 

PAST  STOCKHOLDERS, 

liability  of,  to  corporation  on  subscriptions,  1735. 
to  or  for  creditors  on  subscriptions,  2447. 
to  creditors  under  statutes  imposing  liability  on  stockholders, 
2552. 

PATENTS  AND  PATENT  RIGHTS, 
issue  of  stock  for,  1183,  1218. 
taxation,  752. 
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PAY, 

of  ofllcers,   see   "Salary  or  Other  Compensation  of   Officers   or 
Agents." 

PAYICBNT, 

see,  also,  "Payment  for  Stock." 
failure  to  pay  required  amount  of  capital  stock,  corporation  de 

facto,  259. 
on  subscriptions,  necessity  and  sufBciency,  1555. 
of  subscriptions  as  a  condition  precedent  to  incorporation,  204,  210, 

note,  214. 
of  fee  or  tax  as  condition  of  incorporation,  210,  note. 

PAYMENT  FOR  STOCK, 

in  general,  1179-1193. 

necessity  for  payment,  1179,  1180. 

nonpayment  as  ground  for  forfeiture  of  charter,  876,  note,  1179. 

nonpayment  preventing  corporate  existence,  204,  210,  note,  214, 

1179,  1180,  1555. 
affidavit  of  payment,  214,  note, 
corporation  de  facto,  259. 

payment  of  deposit  at  time  of  subscribing,  1180,  1555-1564. 
recovery  of  excessive  payments,  1181. 
payment  for  stock  in  property,  labor,  or  services,  1181-1189. 

in  general,  1181. 

overvaluation,  see  "Watered  or  Fictitiously  Paid  Up  Stock." 

charter,  statutory,  or  constitutional  provisions,  1187.    And  see 
"Watered  or  Fictitiously  Paid  Up  Stock." 

ultra  vires  transactions,  1188. 
payment  in  notes,  bonds,  mortgages,  etc.,  1189. 
issue  of  stock  in  payment  of  debts,  1191. 
pledge  of  stock  by  corporation,  1192. 

violation  of  provisions  as  to  payment  as  ground  for  forfeiture  of 
charter,  876,  note. 

"PECUNIARY  PROFIT," 

corporations  for,  what  are,  83. 

PENAL  STATUTES, 

liability  of  corporations  under  statutes  imposing  penalties,  646-648. 
nature  of  statutes  imposing  individual  liability  on  stockholders  for 

debts  of  corporation,  2518,  2601. 
nature  of  statutes  imposing  liability  on  directors  or  officers  for 

debts  of  corporation,  2654,  2675. 
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PENALTIES, 

liability  of  corporations  under  statutes  imposing  penalties,  646-648. 

for  nonpayment  of  assessments  or  calls  in  subscriptions  for  stock, 
1539. 

for  refusal  to  allow  stockholder  to  inspect  books  and  papers  of  cor- 
poration, 1656. 

PERJURY, 

corporation  not  indictable  for,  656. 

PERPETUAL  SUCCESSION, 
capacity  of  succession,  25. 

"PERSON," 

a  corporation  as  a  "person,"  49. 

as  a  "living  person,"  53. 

as  a  "private  person,"  53. 
a  foreign  corporation  as  a  "person,"  2688. 

PERSONAL  PROPERTY, 

power  of  corporation  to  purchase  and  hold,  see  "Property  of  Cor- 
porations." 

PLACE  OF  BUSINESS, 

statement  of,  in  certificate  of  incorporation  or  articles,  214. 

PLAINTIFFS, 

see  "Parties." 

PLANK-ROAD  COMPANIES, 

see  "Turnpike  and  Plank-Road  Companies." 

PLEADINGS, 

estoppel  by  pleadings  to  deny  corporate  existence,  274,  275. 
misnomer  of  corporation,  153. 

PLEDGE, 

see  "Pledge  of  Stock." 
power  of  corporation  to  pledge  property,  428. 
power  of  corporation  to  take  pledge,  415,  496-501. 
power  of  corporation  to  take  pledge  of  its  own  stock,  539. 
power  of  corporation  to  take  pledge  of  shares  in  another  corpora- 
tion, 529. 
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defense  of  ultra  vires,  see  "Ultra  Vires  Contracts  and  Transac- 
tions." 
authority  of  ofllcers  to  pledge,  see,  generally,  "Officers  and  Agents 
of  Corporation." 

the  directors  or  trustees,  2100,  2107. 

requirement  of  assent  of  stockholders,  2110. 

general  manager  or  superintendent,  2125. 

the  president,  2137,  2138. 

the  vice  president,  2143. 

the  treasurer,  2148,  2149. 

the  secretary,  2153. 

cashiers,  2156,  2157. 
pledge  by  corporation  to  its  stockholders  or  members,  1934. 
pledge  of  unpaid  subscriptions,  1536. 

PLEDGE  OF  STOCK, 

power  of  corporation  to  pledge  its  unissued  stock,  1192. 
right  to  vote  stock  pledged  by  the  corporation,  2001. 
pledge  of  shares  by  stockholders,  1873-1897. 
in  general,  1873. 

what  constitutes  a  pledge,  1873-1875. 
necessity  and  sufficiency  of  delivery  or  transfer,  1875-1877. 

unregistered    transfers,   1876.     And   see   "Registration   of 
Transfers." 
effect  of  pledge  prior  to  default  and  sale,  1877-1880. 
right  to  dividends,  1611,  1877. 
right  to  vote,  1878,  2000. 
stockholders'  suits,  1878. 
right  to  subscribe  for  new  stock,  1878. 
liability  to  corporation  or  to  creditors  as  a  stockholder, 
1878,  1879,  2448,  2450. 
remedy  of  pledgee  against  pledgor,  1879. 
taxation  of  shares,  1879. 

right  to  registration  of  transfer  on  books  of  corporation, 
1879,  1880. 
title  or  lien  of  pledgee  as  against  third  persons,   1880-183''. 

And  see  "Transfer  Of  Shares,"  V. 
rights  and  remedies  of  pledgee  of  shares,  1883-1889. 
in  general,  1883. 

enforcing  pledge  by  sale  or  foreclosure,  1883. 
action  for  deficiency,  1885. 
statute  of  limitations,  1885. 

sale  of  stock,  mode  of  sale,  notice,  etc.,  1885-1889. 
rights  and  remedies  of  pledgor  of  shares,  1889-1896. 
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in  general,  1889. 

wrongful  disposal  Of  stock  by  pledgee,  1167,  1168,  1890, 

1891. 
negligence  or  misconduct  in  use  or  care  of  stock,  1891. 
duty  to  pay  assessments  to  prevent  forfeiture,  1892. 
right  of  pledgor  to  redeem,  1892. 
acquiring  title  under  statute  of  limitations,  1893. 
actions  by  pledgor,  1893-1896. 
damages,  1894. 
remedies  in  equity,  1895. 
effect  of  pledge  on  qualification  as  a  director  or  officer,  2033. 

POLICE  POWER  OP  THE  STATE, 

see  "Legislative  Control  over  Corporations." 

POOLING  AGREEMENTS, 

see  "Unlawful  Combinations." 

POWER  OF  ATTORNEY, 

power  of  corporation  to  act  as  attorney,  504. 

proxy  or   power  of  attorney  to  vote   stock,   2010-2017.    And   see 
"Proxies." 

POWER  OP  MAJORITY, 

of  stockholders  or  members,  1908-1934.    See  "Majority  of  Stock- 
holders or  Members." 
of  directors,  2085.    See  "Directors." 

POWERS  OP  CORPORATIONS, 

I.     In  Geneeal,  365-396. 

the  general  rule  that  powers  must  be  conferred  by  charter,  365. 
powers  not  granted  are  prohibited,  368. 
benefit  to  the  corporation  not  the  test,  369. 
consent  of  stockholders  not  the  test,  369. 
by-laws  cannot  confer  powers,  370. 

application  of  the  general  rule  to  particular  corporations,  370- 
374. 
corporation  for  booming  logs,  371. 
manufacturing  corporations,   371.    And   see  infra,  under 

this  head, 
trading  companies  generally,  372.    And  see  infra,  under  this 
head. 
Vol.  3-P.  Cor.  77. 
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lumber  company,  372. 

newspaper  company,  372. 

agricultural  society,  372. 

railroad  companies,  372,  373.    And  see  infra,  under  this 

head, 
turnpike  and  similar  companies,  372,  373.     And  see  infra, 

under  this  head, 
steamboat  companies,  372,  373.    And  see  infra,  under  this 

head, 
insurance  companies,  373,  374. 
banking  corporations,  374,     And  see  infra,  under  this  head. 

II.  Construction  of  Charters  in  General,  374-384. 
what  constitutes  charter,  special  acts,  374. 

corporations  under  general  laws,  875. 
amendments,  376.     See,  also,  "Amendment  of  Charters." 
special  charter  after  incorporation  under  general  law,  376. 
by-laws  are  no  part  of  charter,  376. 
general  rules  of  construction,  376-384. 

intention  of  the  legislature  governs,  376. 

strict  construction,  377. 

enumeration  of  certain  powers  as  an  implied  exclusion  of 

others,  380,  404. 
construction  as  a  whole,  380. 
harmonizing  all  parts,  380. 
construction  should  be  reasonable,  381. 
so  as  to  uphold  act  as  constitutional,  381. 
words  to  be  given  ordinary  meaning,  381. 
custom  or  usage,  381. 
restriction  of  general  words  by  specific  words  preceding, 

381. 
provisos  and  exceptions,  382. 
directory  provisions,  382. 
application  of  general  laws  to  corporations,  383. 

III.  Powers  Impliedly  Conferred,  384-392. 
In  general,  384. 

powers  incident  to  corporate  existence,  384. 

powers  implied  as  incidental  to  powers  expressly  granted,  385. 

in  general,  385. 

relation  between  the  act  and  the  objects  of  the  corpora- 
tion, 386. 

meaning  of  "necessary,"  386,  387. 

presumption,  388. 

illustrations  of  Implied  powers,  in  general,  389. 
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manufacturing  companies,  389.    And  see  infra, 
trading  companies,  389.    And  see  jnfra. 
gas  companies,  390. 

railroad  companies,  390.    Apd  see  infra, 
mining  companies,  390.    And  see  infra, 
improvement  and  development  of  land,  391. 
use  of  surplus  or  idle  property,  391, 

IV.  Mode,  Time,  and  Place,  392-396. 

mode  of  exercising  powers,  392,  509.     See  infra, 
time  of  exercising  powers,  393.     And  see  "Promotion  of  Corpo- 
rations." 
place  of  exercising  powers,  393. 
in  general,  393. 

power  to  act  in  other  states,  394-396.    And  see  "Foreign 
Corporations." 

V.  PowEE  TO  Take  and  Hold  Property,  397-424. 
power  to  take  and  hold  real  property,  397-413. 

in  general,  397. 
adverse  possession,  398. 
fee-simple  title,  399. 
tenancy  in  common,  399,  494. 
joint  tenancy,  399. 

authorized  purposes  in  acquiring  real  property,  400. 
quantity  of  land,  401. 

taking  property  to  secure  payment  of  debt,  403, 
unauthorized  purposes  in  acquiring  real  property,  403. 
enumeration  of  purposes,  as  an  exclusion  of  other  pur- 
poses, 404. 
power  to  take  by  devise,  405. 
power  to  take  lease,  407. 
express  or  implied  prohibition,  407-412. 

in  general,  407. 

statutes  of  mortmain,  408. 

prohibition  not  retroactive,  408. 

purchase  through  agent,  409. 

taking  and  holding  as  trustee,  409. 

trust  for  benefit  of  corporation,  409. 

equitable  conversion,  409. 

prohibition  against  holding  as  a  prohibition  against 
taking,  410. 

restriction  as  to  quantity  or  value,  411. 

purchase  of  property  to  procure  monopoly,  411. 

exception  of  particular  purposes,  412. 
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presumption  of  power,  413. 

ultra  vires   purcliase  or   conveyance,   and  its   effect,   see 
"tritra  Vires  Contracts  and  Transactions." 
power  to  take  and  liold  personal  property  and  choses  in  action, 
413-420. 

in  general,  413.  ' 

gift  or  bequest,  413. 

joint  tenancy,  413. 

tenancy  in  common,  413,  494. 

authorized  purposes  in  acquiring  property,  414. 

taking  in  payment  of  debt,  415. 

taking  as  security,  415. 

unauthorized  purposes,  415. 

power  to  take  as  bailee,  416. 

power  to  take  and  hold  choses  in  action,  417-419. 

constitutional  or  statutory  restrictions,  419. 
power  to  take  and  hold  property  in  trust,  420-423. 

In  general,  420. 

charitable  or  eleemosynary  corporations,  421. 

power  to  act  as  executor,  administrator,  etc.,  421. 

ultra  vires  or  prohibited  conveyance  or  devise  in  trust,  422. 

VI.    PowiER  TO  Transfer  or  Incumber  Property  and  Franchises, 
424-453. 
power  of  alienation  in  general,  424. 
lease  of  property,  426. 
mortgage  or  pledge  of  property,  428. 
grant  of  easement,  429. 
dedication  to  public  use,  430. 
conveyance  or  transfer  to  pay  debts,  430.     And  see  "Creditors 

of  Corporations." 
assignment  for  benefit  of   creditors,   431.     And   see   "Assign- 
ment for  Benefit  of  Creditors";  "Creditors  of  Corporations." 
preferring   creditors,    431.    And    see   "Creditors    of   Corpora- 
tions"; "Preferring  Creditors." 
negotiation  or  transfer  of  choses  in  action,  431. 
restrictions  upon  power  of  alienation  or  incumbrance,  in  gen- 
eral, 432. 
leave  of  court,  433. 
consent  of  stockholders,  433. 
unauthorized  purpose,  434. 
unauthorized  lease,  434. 
gifts  or  donations,  434-436. 
alienation  of  entire  property,  436-439,  532. 
property  held  subject  to  limitations  or  on  a  specified  trust,  439. 
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alienation  or  incumbrance  by  quasi  public  corporation,  440-444. 
in  general,  440. 
leases,  442. 
mortgages,  443. 
easement,  443. 

transactions  to  which  general  rule  does  not  apply,  443. 
railroad  traffic  arrangements,  443. 
express  legislative  authority,  see  infra, 
alienation  or  mortgage  of  franchises  or  special  privileges,  444- 
452. 
in   general,    444.     See,    also,    "Consolidation    of    Corpora- 
tions"; "Reorganization  of  Corporations." 
presumption,  450. 
legislative  authority  for  alienation  or  incumbrance  by  quasi 
public  corporations,  and  of  franchises,  etc.,  444-452. 
'   in  general,  447. 
construction  of  charter  or  statutory  authority,  in  general, 
447. 
power  to  sell  and  convey  absolutely,  447. 
power  to  lease,  447,  448. 
power  to  mortgage,  448. 
for  what  purposes  and  on  what  terms,  448. 
to  whom,  449. 

what  may  be  transferred  or  mortgaged,  449. 
whether  purchasers  become  a  corporation,  451. 
legislative  ratification  of  transfer  or  mortgage,  451. 
presumption  as  to  validity  of  transfer  or  incumbrance,  450. 

VII.    PovTEEs  WITH  Respect  to  Contbacts,  Agency,  and  Assisting 

IN  Actions,  45-3-522. 
the  general  rule,  454. 
authorized  contracts,  454. 

illustrations,  455. 

arbitration,  457. 

compromises,  457. 
unauthorized  contracts,  457. 

illustrations,  458-460. 
benefit  to  corporation  not  the  test,  460. 
usage  and  custom,  461. 
contracts  in  anticipation  of  authority,  461. 
presumption  of  validity,  462. 
contracts  prohibited  by  law,  462. 
contracts  contrary  to  public  policy,  463. 
contracts  by  quasi  public  corporations,  465. 
contracts  prohibited  by  charter,  466. 
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limitation  of  indebtedness,  466,  474. 

debts  to  which  the  prohibition  applies,  467. 

mere  change  in  form  of  indebtedness,  468. 
power  to  borrow  money,  468-474. 

in  general,  468. 

particular  corporations,  469. 

what  is  included  in  this  power,  471. 

when  this  power  is  not  impliedj  472. 

prohibition  against  borrowing,  473. 

limitation  as  to  amount,  466,  474. 
power  to  become  party  to  negotiable  instruments,  474-481, 

in  general,  474. 

particular  corporations,  476. 

when  the  power  is  not  implied,  478. 

express  or  implied  prohibition,  478. 
power  to  become  a  party  to  accommodation  paper,  479. 
power  to  issue  bonds,  481-486. 

in  general,  481. 

form  and  conditions,  482. 

negotiable  bonds,  negotiability,  482. 

express  or  implied  prohibition  or  restriction,  484. 

issue  for  unauthorized  purposes,  484. 

issue  at  a  discount,  485. 

fictitious  increase  of  indebtedness,  485. 
power  to  become  surety  or  guarantor,  486-491. 

not  generally  implied,  486. 

but  implied  under  some  circumstances,  487. 

illustrations,  488. 
power  to  enter  into  copartnership  or  joint  contract,  491-495. 

in  general,  491. 

as  a  rule,  there  is  no  power  to  enter  into  copartnership, 
491. 

contracts  which  are  within  this  rule,  493. 

when  the  rule  does  not  apply,  493. 

corporation  having  sole  management,  494. 

authorized  traffic  agreements  between  railroad  companies, 
494. 

ownership  of  property  or  business  in  common,  494. 
power  to  loan  money,  495,  496. 

in  general,  495. 

express  or  implied  prohibition  or  restriction,  496. 
power  to  take  and  enforce  securities,  496-501. 

in  general,  496. 

power  to  enforce  security,  498. 
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express  or  implied  prohibition  or  restriction,  498. 
prohibition  against  real-estate  security,  499. 
transactions  within  such  prohibition,  499. 
prohibition  against  personal  or  personal  property  security, 

500. 
"personal  security,"  national  bank  act,  500. 
excepted  transactions,  501. 
contracts  to  purchase  property,  502. 
contracts  to  sell  property,  502,  503. 
leases,  502,  503. 

power  to  act  as  agent  or  attorney,  504. 

employment  of  agents,  attorneys,  and  servants,  in  general,  506. 
mode  of  appointing  an  agent,  506. 
estoppel,  507. 
ratification,  508. 
power  to  assist  in  actions  or  proceedings,  508. 
mode  of  contracting,  in  general,  509. 
contracts  under  seal,  509. 
execution  and  validity  of  deed,  509. 
corporate  seal,  requisites,  etc.,  509-514. 
effect  of  seal,  514. 
simple  contracts,  515. 
implied  and  quasi  contracts,  517. 

express  charter  or  statutory  requirements,  in  general,  518. 
requirement  of  seal,  518. 
requirement  of  writing,  519. 

requirement  of  making  or  signing  by  particular  offi- 
cers, 519. 
provisions  merely  directory,  or  for  protection  of  stock- 
holders, 519. 
particular  provisions,  520. 
provisions  not  applicable  to  implied  or  quasi  contracts, 

521. 
nor  to  executed  contracts,  521. 
nor  to  contracts  in  course  of  ordinary  business,  522. 

"VIII.    Power  to  Take  and  Hold  Stock  in  Another  Corporation, 
523-534. 
in  general,  523.    And  see  1393. 
in  England,  523. 
In  the  United  States,  524. 
particular  corporations,  525-527. 
express  or  Implied  authority,  527. 
taking  stock  as  collateral  security,  529. 
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taking  stock  in  payment  of  debts,  530. 

taking  stock  to  effect  compromise,  531. 

taking  stock  in  payment  on  sale  of  property,  531. 

sale  of  entire  property  for  stock,  532. 
presumption  of  authority,  533. 
speculating  in  stocks,  533. 
purchase  of  stock  to  control  corporation,  534. 
rights  and  liabilities  with  respect  to  shares,  534. 

right  to  dividends,  534. 

statutory  liability  to  creditors,  534. 
right  of  other  corporations  to  vote  stock,  2003. 

IX.  Power  op  Cobpobation  to  Take  and  Hold  Its  Own  Stock, 

534-540. 
in  general,  534.    And  see  1302. 
in  England,  534. 
in  the  United  States,  535. 
express  restriction,  538. 
fraud  upon  stockholders,  538. 
fraud  upon  or  prejudice  of  creditors,  538. 
taking  stock  as  collateral,  539. 
taking  stock  in  payment  of  debts,  539. 
taking  stock  to  effect  compromise,  540. 

subscriptions  for  stock  by  or  for  the  corporation  itself,  1393. 
a  corporation  cannot  vote  its  own  shares  held  by  it,  2003. 

stock  pledged  by  the  corporation,  2001. 

X.  Miscellaneous  Other  Matters. 

effect  of  ultra  vires  and  illegal  contracts  and  transactions,  'see 
"Ultra  Vires  Contracts  and  Transactions." 

liability  of  corporations  for  torts,  see  "Torts." 

capacity  to  commit  crimes,  see  "Crimes." 

liability  for  contempt  of  court,  see  "Contempt." 

power  to  sue,  see  "Actions." 

liability  to  be  sued,  see  "Actions." 

power  to  reorganize,  see  "Reorganization." 

power  to  consolidate,  soe  "Consolidation." 

power  to  make  by-laws,  1938  et  seq.  See  "By-Laws  of  Corpo- 
rations." 

powers  with  respect  to  issue  of  stock,  see  "Stock." 

power  to  increase  capital  stock,  see  "Increase  of  Capital  Stock." 

power  to  reduce  capital  stock,  see  "Reduction  of  Capital  Stock." 

power  to  release  subscribers  for  stock,  see  "Subscriptions  for 
Stock." 
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issue  of  stock  without  payment  in  full,  see  "Watered  or  Ficti- 
tiously Paid  Up  Stock." 

issue  of  stock  for  property,  notes,  etc.,  see  "Stock." 

power  to  create  and  issue  stock,  1173. 

power  to  elect  or  appoint  officers  or  agents,  2027. 

powers  on  reincorporation  or  reorganization,  981.  See  "Suc- 
cession of  Corporations." 

powers  of  new  corporation  on  reorganization,  981. 

powers  of  consolidated  corporations,  1064. 

powers  of  foreign  corporations,  see  "Foreign  Corporations." 

PRE-EMPTION  OF  STOCK, 

rights  of  stockholders  to  new  stock  on  increase  of  capital  stock, 
1290. 

PREFERENCES  TO  CREDITORS, 

right  of  corporation  to  prefer  creditors  in  absence  of  statute,  431, 

2365. 
right  of  creditors  to  obtain  preferences  by  execution,  attachment, 

etc.,  2370. 
preference  of  officers  or  directors,  2412-2418,  2425. 
preference  of  stockholders,  2423,  2425. 
what -constitutes  such  insolvency  as  to  prevent  preferences,  2370, 

2418. 
authority  of  officer  to  give  preferences,  2372. 
preferences  on  assignment  for  benefit  of  creditors,  2372. 
statutory  provisions  affecting  validity  of  preferences,  2374-2384. 
in  general,  2374. 
national  banking  act,  2375. 
in  Massachusetts,  2376. 
in  Michigan,  2377. 
in  New  Jersey,  2377. 
in  New  York,  2378-2384. 
in  Virginia,  2384. 

effect  of  statute  upon  creditor's  right  of  set-off,  2388. 
prohibition  against  preferences  to  officers  or  stockholders,  2425, 
2426. 
New  York  statute,  2426. 
preferences  by  foreign  corporations,  2692,  2694. 

PREFERRED  AND  GUARANTIED  STOCK, 

in  general,  1303. 

power  to  issue,  1305-1309. 
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in  general,  1305. 

power  of  the  majority,  1305-1307,  1916,  1917,  1924. 
by-laws,  1306,  1307,  1948. 

amendment  of  charter,  power  of  the  legislature,  1307. 
issue  of  preferred  stock  under  power  to  borrow  money,  1308. 
extent  of  power  to  issue,  1308. 
preferred  stock  on  increase  of  capital  stock,  1309. 
remedies  of  stockholders,  1309,  1310. 
injunction,  1309. 
cancellation,  1309. 
laches,  1310. 
estoppel,  1310. 
effect  of  unauthorized  issue,  or  agreement  to  issue  without  au- 
thority, 1310. 
liability  of  subscribers,  estoppel,  1310. 
ratification,  1311. 
rights  and  remedies  of  preferred  stockholders,  1311-1323. 
in  general,  1311. 

change  of  contract  or  impairment  of  rights,  1312. 
whether  the  relation  is  that  Of  stockholders  or  creditors,  1313- 

1318. 
lien,  1314. 
right  to  certificate,  1318. 

mandamus  to  compel  issue,  1318. 

recovery  of  damages  for  refusal  to  issue,  1318. 
rights  with  respect  to  dividends,  1318,  1640-1G46. 

in  general,  1640. 

the  right  to  preference,  1640. 

dividends  payable  out  of  profits  only,  1641. 

cumulative  dividends,  1643. 

discretion  in  declaring  dividends,  1643. 

stock  and  scrip  dividends,  1645. 

rights  of  transferees,  1645. 

remedies  of  preferred  stockholders,  1646. 
rights  as  to  management  of  corporation,  1319. 
right  to  vote  at  corporate  meetings,  1320. 
rights  on  distribution  of  assets  on  dissolution  or  insolvency, 

1321. 
rights  on  increase  or  reduction  of  capital  stock,  1322. 
preferred  stock  convertible  into  bonds,  1323. 
liabilities  of  preferred  stockholders,  1323. 

statutory  liability  to  creditors,  2543. 
rights  of  common  stockholders,  in  general,  1323. 
exchange  of  common  for  preferred  stock,  1324. 
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interest-bearing  stock,  1324. 

special  stock,  under  the  Massachusetts  statute,  1325-1327. 

PRELIMINARY  EXPENSES, 

liability  of  corporation  for  expenses  and  services  of  promoters,  316. 
calls  on  subscribers  for  preliminary  expenses,  1529,  1544. 

PRELIMINARY  SUBSCRIPTIONS, 
see  "Subscriptions  for  Stock." 

PRESCRIPTION, 

see  "Adverse  Possession";  "Limitation  of  Actions." 
corporations  by  prescription,  96. 

PRESENTS, 

power  of  a  corporation  to  give  presents,  434. 

PRESIDENT, 

authority  and  powers  of  the  president,  in  general,  2128. 
contracts  generally,  2128-2132,  2143. 
borrowing  money,  2132. 
execution  of  bonds,  2133. 
bills,  notes,  and  indorsements,  2133. 

employment  of  managers,  agertts,  servants,  etc.,  2133,  2134. 
agreement  to  compensate  promoters,  2135. 
ratification  of  contracts  made  by  promoters,  2135. 
purchase  of  real  or  personal  property,  2135. 
taking  leases,  2135. 

contracts  of  guaranty  or  suretyship,  2136. 
promise  to  pay  another's  debt,  2136. 

sale,  conveyance,  or  exchange  of  real  or  personal  property,  2136. 
sale  and  assignment  of  notes  and  other  choses  in  action,  2136, 

2137. 
leasing  property,  2137. 

mortgage  or  pledge  of  property,  2137,  2138. 
surrender  or  transfer  of  franchises,  2138. 
consent  to  appointment  of  receiver,  2138. 
winding  ujp  of  corporation,  2139. 
assignment  for  the  benefit  of  creditors,  2139. 
payment  of  debts  or  claims,  2140. 
collection  of  debts  and  receipt  of  payments,  2140. 
institution  of  suits,  2140. 
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appearance  in  suits,  2140. 

employment  of  attorneys  or  counsel,  2140. 

compromises  and  settlements,  2140. 

confession  of  judgment,  2141. 

submission  to  arbitration,  2141. 

surrender  of  rights  of  the  corporation,  2142. 

release  of  claims,  2142. 

surrender  of  note,  2142. 

release  of  surety  or  indorser,  2142. 

release  of  subscribers,  2142. 

release  or  discharge  of  mortgage,  2142. 

renunciation  of  tax  in  favor  of  corporation,  2142,  2143. 

■waiver  of  statute  of  limitations,  2143. 

modification  of  contracts,  2143. 

authority  to  prefer  creditors,  2372. 

authority  to  call  stockholders'  meetings,  1963. 

power  to  remove  officers,  2042.  , 

apparent  authority,  estoppel,  2160-2176.     In  detail,  see  "Officers 
and  Agents  of  Corporations." 
ratification,  2176-2194.     In  detail,  see  "Officers  and  Agents  of  Cor- 
porations." 
delegation  of  authority  by  the  president,  2234. 
notice  to  or  knowledge  of,  effect  on  corporation,  2194-2216.     In  de- 
tail, see  "Notice  and  Knowledge." 
admissions  and  declarations  of,  effect  as  against  corporation,  221G- 

2228.     In  detail,  see  "Admissions  and  Declarations." 
salary  or  other  compensation,  see  "Salary  or  Other  Compensation 

of  Officers." 
removal  of,  2040-2043. 
resignation  of,  2043. 

PRESUMPTIONS, 

as  to  powers  of  corporation,  generally,  388. 

as  to  power  to  take  and  hold  property,  413. 

as  to  power  to  alienate  or  incumber  property,  450. 

as  to  power  to  contract,  462. 

as  to  power  to  take  stock  in  another  corporation,  533. 

as  to  powers  of  foreign  corporation,  2691. 
presumption  of  compliance  by  foreign  corporations  with  statutory 

conditions,  2726. 
of  incorporation,  96,  183,  192. 
of  acceptance  of  charter,  122. 
of  acceptance  of  amendment  of  charter,  168. 
of  regularity  of  consolidation,  1057. 
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as  to  election  or  appointment  of  officers,  2030. 

as  to  acceptance  of  office,  2C29. 

as  to  removal  of  officers,  2043. 

as  to  directors'  meetings,  2088,  2090. 

of  notice  of  corporate  meeting,  1969. 

as  to  place  of  meeting,  1971. 

as  to  regularity  of  meeting,  1981. 

of  knowledge,  for  purposes  of  ratification,  2192,  2193. 

as  to  value  of  property,  etc.,  received  in  payment  for  stock,  1221. 

PRINCIPAL  AND  AGENT, 

see  "Agency";   "Officers  and  Agents  of  Corporations." 

PRINCIPAL  AND  SURETY, 

power  of  corporation  to  become  surety,  486-491. 

not  generally  implied,  486. 

but  may  be  under  some  circumstances,  487. 

illustrations,  488-491. 

surety  companies,  488. 
subrogation  of  sureties  to  lien  of  corporation  on  shares,  1768. 

see,  also,  "Suretyship." 

PRIVATE  CORPORATIONS, 

public  and  private  corporations  distinguished,  64-70. 

PROCESS, 

against  corporations  generally,  and  service  thereof,  675. 
service  on  stockholders  not  service  on  corporation,  15,  note, 
service  on  officers  or  agents  of  foreign  corporations,  2747-2751. 
misnomer  of  corporation,  153. 

PROFITS, 

for  purpose  of  paying  dividends,  see  "Dividends." 
accounting  by  promoters  for  secret  profits,  324. 
accounting  by  officers  for  secret  profits,-  2290. 

PROHIBITED  ACTS, 

see  "Ultra  Vires  Contracts  and  Transactions." 

PROMISSORY  NOTES, 
see  "Bills  and  Notes." 
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general  summary,  297,  ?98. 

exercise  of  powers  and  franchises  Ipefore  ijicorporation,  299-302. 
de  facto  corporation,  299. 
estoppel  to  deny  corporate  existence,  299. 
when  there  is  neither  de  facto  corporate  existence  nor  estoppel, 

300. 
nonperformance  of  conditions  subsequent,  300. 
liability  of  corporation  under  contracts  made  by  promoters,  302- 
315, 
in  general,  302. 
policies  of  insurance,  304. 
certificates  of  deposit,  304. 

employment  of  superintendent  or  other  person,  304. 
agreement  for  election  or  appointment  as  ofiBcer,  305. 
agreements  with  subscribers  for  stock,  305. 
contracts  as  to  right  to  stock,  305. 
liability  imposed  upon  corporation  by  statute,  305. 
adoption  or  ratification  of  contracts  by  the  corporation,  305- 
315. 
in  general,  305. 
bonds,  308. 

promissory  notes,  308. 
leases,  308. 
liens,  308. 

contracts  for  seryipes,  308. 
appointment  of  agents,  309. 
implied  ratification  or  adoption,  309-313. 
in  general,  309. 
recognition  of  contract,  310. 
acceptance  of  benefits  of  contract,  310. 
contracts  not  made  on  behalf  of  corporation,  312. 
connected  contracts,  312. 
date  of  contract,  313. 
statute  of  frauds,  313. 
ultra  vires  contracts,  314. 
authority  of  ofiicer  or  agent,  315. 
right  of  corporation  to  enforce  contracts  made  by  promoters,  315. 

ratification  or  adoption  of  contracts,  315. 
liability  of  corporation  for  services  and  expenses  of  promoters,  316. 
knowledge  of  or  notice  to  promoters  as  affecting  corporation,  317, 

2215. 
admissions  and  declarations  of  promoters  as  affecting  corporation, 

317. 
demand  upon  promoter  as  demand  upon  corporation,  318. 
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TROMOTION  OP  CORPORATIONS— Cont'd. 

liability  of  promoters  on  contracts  made  before  incorporation,  318. 

after  adoption  of  contract  by  the  corporation,  320. 
rights  of  promoters  on  contracts  made  before  incorporation,  321. 
rights  and  liabilities  of  promoters  inter  se,  322. 
liability  as  partners  on  failure  to  incorporate,  220-224. 
on  contracts,  220. 
where  business  is  illegal,  222. 
statutory  liability,  224. 
relation  as  partners  inter  se,  224. 
liability  for  torts,  224. 

de  facto  corporate  existence,  231,  236.     See  "De  Facto  Corpo- 
rations." 
estoppel  by  dealing  with  corporation,  267. 
liability  of  promoters  and  others  to  the  corporation  and  to  stock- 
holders, 323-335. 
who  are  promoters,  323. 
the  fiduciary  relation,  324. 
secret  profits  and  fraud,  324. 

sale  of  property  by  promoters  to  the  corporation,  324-331. 
agreements  as  to  stock,  327. 
when  the  general  rule  does  not  apply,  328. 
a  leading  English  case,  Erlanger  v.  New  Sombrero  Phosphate 

Co.,  329. 
a  leading  Pennsylvania  case,  Densmore  Oil  Co.  v.  Densmore, 

330. 
liability  of  persons  conspiring  with  promoters,  327. 
remedies  of  corporation  and  of  stockholders  for  fraud  of  pro- 
moters, 331-333. 
rescission,  331. 

suit  in  equity  for  accounting,  331. 
action  of  assumpsit,  331. 
action  for  damages,  332. 
suit  by  receiver,  332. 
actions  by  stockholders,  332. 
action  of  deceit,  333. 
rescission  of  subscription,  333. 
waiver  of  fraud,  333. 

directors  cannot  waive,  333. 

knowledge  of  directors  as  affecting  corporation  or  stock- 
holders, 333. 
compromise,  334. 
action  by  promoter  to  recover  secret  profits,  334. 
liability  of  promoters  to  subscribers  on  failure  to  incorporate,  334. 
estoppel  of  promoters  to  deny  corporate  existence,  276. 
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promotion  of  reorganizations,  1040. 

grants  and  conveyances  before  Incorporation,  title  to  property,  335- 
340. 
In  general,  335,  336. 

estoppel  to  deny  corporate  existence,  337. 
de  facto  corporations,  337. 
nonperformance  of  conditions  subsequent,  337. 
conveyances  in  trust  for  future  corporation,  337. 
delivery  of  a  deed  in  escrow,  336. 
vendor  as  trustee  for  corporation,  338. 
grant  of  franchises,  338. 
grants  for  charitable  or  public  uses,  33&. 
effect  of  incorporation  on  title  to  property  of  corporators,  340. 
incorporation  of  partnerships,  and  other  unincorporated  associa- 
tions, 340-349. 
in  general,  340. 
effect  in  general,  340. 

title  to  property,  conveyances  and  transfers,  341. 
equitable  title,  342. 

transfer  of  title  by  articles  of  association  or  charter,  342. 
estoppel  of  corporators,  343. 
fraudulent  conveyances,  343. 

New  York  case  of  Booth  v.  Bunce,  343. 
rights  of  corporation  with  respect  to  contracts  of  and  debts 

due  to  partnership  or  association,  344. 
liability  of  corporation  on  debts  or  contracts  of  partnership 
or  association,  345. 
in  general,  345. 
statute  of  frauds,  346. 
presumption  from  receipt  of  assets,  346. 
running  account,  application  of  payment,  mechanics'  liens, 
347. 
liability  of  partners  or  associates  on  contracts  or  for  debts, 

348. 
dissolution  of   partnership,  348. 

rights  of  partners  inter  se  and  against  the  porporation,  349. 
for  further  matters  relating  to  this  subject,  see  "Succession  of 
Corporations." 
incorporation  of  tenants  in  common,  349. 

PROOF, 

see  "Evidence";  "Presumptions." 
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PROPERTY  OF  CORPORATIONS, 

I.     Power  of  Corporations  to  Take  and  Hold  Property,  397-424. 

power  to  take  and  hold  real  property,  397-413. 
in  general,  397. 
adverse  possession,  398. 
fee-simple  title,  399. 
tenancy  in  common,  399. 
joint  tenancy,  399. 

authorized  purposes  in  acquiring  real  property,  400. 
quantity  of  land,  401. 

taking  property  to  secure  payment  of  debt,  403. 
unauthorized  purposes  in  acquiring  real  property,  403. 
enumeration  of  purposes   as  an   exclusion   of  other   pur- 
poses, 404. 
power  to  take  by  devise,  405. 
power  to  take  lease,  407. 
express  or  implied  prohibition,  407-412. 
in  general,  407. 
statutes  of  mortmain,  408. 
prohibition  not  retroactive,   408. 
purchase  through  agent,  409. 
taking  and  holding  as  trustee,  409. 
trust  for  benefit  of  corporation,  409. 
equitable  conversion,  409. 
prohibition  against  holding  as  a  prohibition-  againSt 

taking,  410. 
restriction  as  to  quantity  or  value,  411. 
purchase  of  property  to  procure  monopoly,  411. 
exception  of  particular  purposes,  412. 
presumption  of  power,  413. 

power  of  foreign  corporations,  see  "Foreign  Corporations." 
ultra  vires  purchase  or  conveyance,  and  its  effect,,  see  "Ul- 
tra "Vires  Contracts  and  Transactions." 
power  to  take  and  hold  personal  property  and  choses  in  action, 
413-420. 
in  general,  413. 
gift  or  bequest,  413. 
joint  tenancy,  413. 
tenancy  in  common,  413. 

authorized  purposes  in  acquiring  property,  414. 
taking  in  payment  of  debt,  415. 
taking  as  security,  415. 
unauthorized  purposes,  415. 
power  to  take  as  bailee,  416. 
power  to  take  and  hold  choses  in  action,  417-419. 
Vol.  3-P.  Cor.  78. 
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PROPERTY  OF  CORPORATIONS— Cont'd. 

constitutional  or  statutory  restrictions,  419. 
power  of  foreign  corporations,  see  "Foreign  Corporations." 
ultra  vires  purchases  and  their  effect,   see   "Ultra  Vires 
Contracts  and  Transactions." 
power  to  take  and  hold  property  in  trust,  420-423. 
in  general,  420. 

charitable  or  eleemosynary  corporations,  421. 
power  to  act  as  executor,  administrator,  etc.,  421. 
ultra  vires  or  prohibited  conveyance  or  devise  in  trust,  422. 

II.     PowEK  TO  Teansfek  OB  Incumbek  Peopeety  and  Feanchises, 
424-453. 
power  of  alienation  in  general,  424. 
lease  of  property,  426. 
mortgage  or  pledge  of  property,  428. 
grant  of  easement,  429. 
dedication  to  public  use,  4.30. 
conveyance  or  transfer  to  pay  debts,  430. 

assignments  for  benefit  of  creditors,  431.     See,  also,  "Assign- 
ments for  Benefit  of  Creditors." 
preferring  creditors,  431.     See,  also,  "Preferring  Creditors." 
negotiation  or  transfer  of  choses  in  acti<m,  431. 
restrictions  upon  power  of  alienation  or  incumbrance,  in  gen- 
eral, 432. 
leave  of  court,  433. 

consent  of  stockholders,  433.     And  see  "Powers  of  Directors." 
unauthorized  purpose,  434. 
unauthorized  lease,  434. 
gifts  or  donations,  434-436. 
alienation  of  entire  property,  436-439. 

property  held  subject  to  limitations  or  on  specified  trust,  439. 
alienation  or  incumbrance  by  quasi  public  corporation,  440-444. 

in  general,  440. 

leases,  442. 

mortgages,  443. 

easement,  443. 

transactions  to  which  general  rule  does  not  apply,  443. 

railroad  traffic  arrangements,  443. 

express  legislative  authority,  see  infra, 
alienation  or  mortgage  of  franchises  or  special  privileges,  444- 
452. 

in  general,  444. 

presumption,  450. 
legislative  authority  for  alienation  or  incumbrance  by  quasi 
public  corporations,  and  of  franchises,  etc.,  444-452. 
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in  general,  444. 

construction  of  charter  or  statutory  authority,  in  general, 
447. 

power  to  sell  and  convey  absolutely,  447. 

power  to  lease,  447,  448. 

power  to  mortgage,  448. 

for  what  purposes  and  on  what  terms,  448. 

to  whom,  449. 

what  may  be  transferred  or  mortgaged,  449. 
whether  purchasers  become  a  corporation,  97,  451,  976. 
legislative  ratification  of  transfer  or  mortgage,  451. 
presumption  as  to  validity  of  transfer  or  incumbrance,  450. 

III.    Miscellaneous  Other  Matters. 

title  of  de  facto  corporation,  233-235. 

powers  of   corporation   in    improvement   and    development  of 

land,  391. 
powers  in  use  of  surplus  or  idle  property,  391. 
what  property  is  subject  to  execution  or  attachment,  2339-2344. 
whether  purchasers  of  property  and  franchises  become  a  cor- 
porations, 97,  451,  976. 
title  to  corporate  property  is  in  corporation,  not  in  members,  11. 
members,  as  such,  cannot  convey  corporate  property,  13. 
nor  can  they  mortgage  corporate  property,  13. 

but  their  mortgage  may  be  good  as  an  equitable  mortgage, 
13,  23. 
corporate  property  cannot  be  seized  for  debts  of  members,  13. 
members,  as  a  rule,  cannot  sue  for  injuries  to  corporate  prop- 
erty, 13.    See  "Stockholders'  Suits." 
nor  can  they  sue  to  recover  corporate  property,  13. 
but  they  may  sue  in  equity  under  certain  conditions,  see  "Stock- 
holders' Suits." 
stockholders  or  members  are  "Interested"  in  corporate  prop- 
erty, 23. 
grants  and  conveyances  of  property  before  incorporation,  title 
to  property,  335-340. 
in  general,  335,  336. 

estoppel  to  deny  corporate  existence,  337. 
de  facto  corporations,  337. 
nonperformance  of  conditions  subsequent,  338. 
conveyances  in  trust  for  future  corporation,  337. 
delivery  of  deed  in  escrow,  336. 
vendor  as  trustee  for  corporation,  338. 
grant  of  franchises,  338. 
grants  for  charitable  or  public  uses,  339. 
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effect  of  incorporation  on  title  to  property  of  corporators,  340, 

341,349. 
incorporation  of  partnerships  and  other  associations,  340-349. 
in  general,  340. 

title  to  property,  conveyances  and  transfers,  341. 
equitable  title,  342. 

transfer  of  title  by  articles  or  charter,  342 
estoppel  of  corporators,  343. 
fraudulent  conveyances,  343. 
corporation  may  convey  to  members,  and  vice  versa,  14. 
sales  by  promoters  to  corporation,  323-335.     See  "Promotion  of 

Corporations." 
alienation  or  loss  of  property  does  not  dissolve  corporation^  858. 
alienation  of  property  as  ground  for  forfeiture  or  dissolution, 

892. 
effect  of  dissolution  of  corporations  with  respect  to  property 

and  conveyances,  928-933. 
effect  of  consolidation,  see  "Consolidation  of  Corporations." 
effect  of  reorganization  and  succession  generally,  see  "Succes- 
sion of  Corporations." 

PROXIES, 

proxies  or  powers  of  attorney  to  vote  shares,  in  general,  2010. 

by-laws,  2010. 

express  statutory  restrictions,  2011. 

who  may  give  a  proxy,  2012. 

liability  of  transferrer  for  fraudulently  giving  a  proxy,  2012. 

trustees,  etc.,  2012. 

executors,  2012. 

form  and  genuineness  of  proxies,  2013. 

parol  authority,  2014. 

ratification  of  unauthorized  vote,  2014. 

authority  of  proxies,  and  effect  of  representation,  2014. 

power  to  compel  execution  of  proxy,  2015. 

revocation  or  termination  of  power,  2016. 

presumptions,  2017. 

voting  trusts  and  irrevocable  proxies,  2017-2025. 

directors  cannot  vote  by  proxy,  2088. 

PUBLICATION, 

of  notice  of  incorporation,  215,  note,  216. 

of  articles  of  association  or  certificate  of  incorporation,  204,  208, 
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PUBLICATION— Cont'd. 

216.    See  "Creation  of  Corporation";  "Irregularities  in  Organiza- 
tion, and  Failure  to  Incorporate." 
of  notice  or  articles  of  consolidation,  1055,  1056. 

PUBLIC  CORPORATIONS, 

definition,  distinguished  from  private,  64. 
particular  corporations,  65. 

cities,  towns,  villages,  etc.,  65. 

turnpike  corporations,  66,  68. 

banks,  66. 

state  board  of  agriculture,  66. 

agricultural  societies,  66. 

corporation  for  promotion  of  mechanic  arts,  67. 

storage  and  elevator  company,  67. 

educational  and  charitable  institutions,  67. 

quasi  public  corporations,  68. 

the  United  States  as  a  corporation,  70. 

the  state  as  a  corporation,  70. 

"PUBLIC  IMPROVEMENTS," 

corporations  for  work  of,  what  are,  90. 

PUBLIC  NUISANCE, 

see  "Nuisance." 
liability  of  corporations  to  indictment,  650,  652,  657-660.    And  see 
"Crimes." 

PUBLIC  OFFICERS, 

as  quasi  corporations,  72,  73. 

PUBLIC  POLICY, 

contracts  contrary  to,  463. 

contracts  by  quasi  public  corporations,  465. 

conveyances  and  mortgages  by  quasi  public  corporations,  440. 

corporations  prohibited,  not  de  facto  corporations,  248. 

by-laws  in  restraint  of  right  to  transfer  shares,  1726. 

agreements  in  restraint  of  right  to  transfer  shares,  1730. 

voting  trusts  and  other  agreements  affecting  right  to  vote  stock, 

2017-2025. 
as  affecting  right  of  foreign  corporation  to  do  business,  2686. 

to  hold  property,  2731. 

to  maintain  suits,  2741. 
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dedication  of  land  by  corporation  to  public  use,  430- 

"PUBLIC  UTILITY," 

corporations  for  work  of,  what  are,  90. 

PUNITIVE  DAMAGES, 

liability  of  corporation  for,  632-634. 

PURCHASE  OF  PROPERTY, 

see  "Sales";  "Vendor  and  Purchaser." 

PURPOSES, 

purposes  for  which  corporations  may  be  formed,  in  general,  129, 
130. 
manufacturing  corporations,  131. 
corporations  for  trade  or  commerce,  133. 
corporations  for  "industrial  pursuits,"  134. 
corporations  for  work  of  "public  utility,"  134. 
benevolent  or  charitable  corporations,  134. 
effect  of  formation  of  corporation  for  an  unauthorized  purpose,  205. 
statement  of  purposes  in  articles  of  association  or  certificate,  214. 
statement  of  unauthorized   purpose   in   articles  or   certificate,   de 

facto  corporation,  259. 
Whether  corporation  for  unauthorized  purpose  is  a  de  facto  corpo- 
ration, 247. 
see  "Estoppel  to  Deny  Corporate  Existence";  "Classification  of 
Corporations." 

Q. 

QUALIFICATION, 

of  officers  and  directors,  2030-2038.    See  "Officers  and  Agents  of 
Corporations." 

QUASI   CONTRACTS, 

corporation  may  be  liable  on  quasi  contracts,  517,  521. 

action  on  implied  contract  arising  out  of  ultra  vires  transaction, 

583. 
action  against  corporation  arising  out  of  contracts  by  promoters, 

306. 
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QUASI  CORPORATIONS, 

defined,  71. 

counties  and  county  commissioners,  71,  73. 

levy  court,  72,  73. 

towns,  72. 

school  districts,  72. 

public  officers  and  boards,  72. 

trustees  or  overseers  of  the  poor,  73. 

the  governor  of  a  state,  73. 

board  of  health,  73. 

joint-stock  companies  unincorporated,  73. 

QUASI  PUBLIC  CORPORATIONS, 

defined,  what  are,  68. 

conveyances,  leases,  and  mortgages  by,  public  policy,  440,  444. 

legislative  authority,  444-452. 

legislative  ratification,  451. 
power  to  contract,  in  general,  see  "Contracts." 
contracts  contrary  to  public  policy,  465. 
what  property  of,  is  subject  to  execution  or  attachment,  2339-2344. 

QUI  TAM  ACTIONS, 

liability  of  corporation  under  statutes  imposing  penalties,  646-648. 

QUORUM, 

of  directors,  2085,  2086. 

for  meeting  of  stockholders  or  members,  1981. 

QUO  WARRANTO, 

when  a  proper  remedy  against  a  corporation,  in  general,  672. 
to  oust  corporation  from  exercise  of  unauthorized  powers,  547. 
to  forfeit  charter  for  misuser  or  nonuser,  906-919.    And  see  "Dis- 
solution of  Corporations." 
tooust  irregular  or  pretended  corporation,  240,  290. 

against  whom  brought,  292. 

proof  of  corporate  existence,  292. 

failure  to  comply  with  conditions  in  organization  of  corpora- 
tion, 202,  240,  290. 

organization  for  unauthorized  purpose,  205. 

waiver  by,  and  estoppel  of  state,  293. 

delay  in  instituting  proceedings,  294. 

effect  of  judgment  of  ouster,  240. 
estoppel  to  deny  corporate  existence,  274. 
to  oust  foreign  corporation,  in  general,  2727. 


2956  INDEX, 

[references  are  to  pages.] 

QUO  WARRANTO— Cont'd. 

review  of  action  of  public  officer,  2727. 
grounds  of  exclusion,  2727,  2728. 
to  question  election  of  directors  or  other  officers,  1987,  2044. 

R. 

RAILROAD  CORPORATIONS, 

are  quasi  public,  but  not  public,  corporations,  68,  69. 
property  subject  to  execution  or  attachment,  2339-2344. 
powers  of,  372,  373,  390.    And,  generally,  see  "Powers  of  Corpora- 
tions." 
power  to  contract,  in  general,  see  "Contracts." 
contracts  contrary  to  public  policy,  463,  465. 
traffic  agreements  between  railroad  companies,  443,  494. 
conveyances,  leases,  and  mortgages  by,  public  policy,  440,  444. 

legislative  authority,  444-452. 

legislative  ratification,  451. 
right  of  de  facto  corporation  to  exercise  franchises,  238. 

eminent  domain,  239. 
consolidation  of,  see  "Consolidation  of  Corporation." 
reorganization  of,  and  succession  generally,  see  "Succession  of  Cor- 
porations." 
power  of  the  legislature  over,  see  "Legislative  Control  over  Corpo- 
rations." 

regulation  of  charges  or  tolls,  688,  708,  722. 

withdrawing  power  to  consolidate,  689,  709,  723. 

regulations  as  to  construction  and  operation  of  railroads,  police 
power,  706,  720. 

extension  of  time  for  completion  of  road,  723. 

impairing  right  to  receive  municipal  aid  subscriptions,  690. 

changing  remedies  against,  for  negligence;  696. 

withdrawal  of  right  of  eminent  domain,  698. 

waiver  of  exemption  by  accepting  amendment  of  charter,  175. 
forfeiture  of  charter  for  misuser  or  nonuser  of  franchises,  etc., 
878-880.    And  see  "Forfeiture  of  Charter." 

RATES, 

see  "Railroad  Companies." 

RATIFICATION, 

of  unauthorized  acts  or  contracts  of  officers  or  agents,  2176-2194. 
in  general,  2176. 
power  to  ratify  acts,  and  effect  of  ratification,  2176-2184. 
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in  general,  2176. 

authority  to  ratify,  in  general,  2178. 
ratification  by  directors  or  trustees,  2179. 
by  stockholders,  2181. 
effect  of  ratification,  in  general,  2182. 
withdrawal  by  the  other  party  before  ratification,  2183. 
ultra  vires  acts  and  contracts,  2183. 
what  constitutes  a  ratification,  2184-2194. 
in  general,  2184. 

recognition  of  act  or  contract,  2185. 
acceptance  or  retention  of  benefits,  2186. 
ratification,  2188. 
when  particular  form  or  mode  of  authority  is  necessary, 

2190. 
knowledge  as  an  element  of  ratification,  2191-2194. 
in  general,  2191. 
presumption,  2192,  2193. 

when  knowledge  of  ofiicer  is  not  imputable  to  the  cor- 
poration, 2193. 
ratification  by  corporation  of  contracts  made  by  promoters,   305- 

315.     See  "Promotion  of  Corporations." 
by  stockholders  of  unauthorized  acts  of  directors,  2110,  2181. 
minority  stockholders'  ratification  of  unauthorized  acts  of  majority, 

1933. 
legislative  ratification  of  ultra  vires  conveyance,  lease,  or  mort- 
gage, 451. 
of  unauthorized  consolidation,  1048. 
of  defective  consolidation,  1057. 

REAL  PROPERTY, 

see  "Property  of  Corporations." 

RECEIVERS, 

appointment  of  receiver  in  stockholder's  suit,  1712. 
appointment  of  receivers  at  suit  of  creditors  of  corporation,  2396- 
2410. 

in  general,  2396. 

when  receiver  may  be  appointed,  2396-2400. 

in  action  at  law,  2400. 

discretion  of  the  court,  2401. 

at  suit  of  general  creditors,  2401-2403. 

necessity  for  issue  and  return  of  execution,  2403. 

ex  parte  application,  2403. 
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collateral  attack  on  appointment  of  receiver,  2403. 

prior  appointment  of  another  receiver,  2404. 

effect  of  assignment  for  benefit  of  creditors,  2404. 

statutory  provisions  for  receiver,  New  York  statute,  2405. 
appointment  of  receiver  to  collect  unpaid  subscriptions,  2464. 

effect  of  decree  making  calls  or  assessments,  2464. 

actions  by  receiver  against  stockholders,  2465. 

at  law  or  in  equity,  2465. 

attachment,  2465. 

necessity  for  call  or  assessment,  2466. 

decree  authorizing  call  by  receiver,  2466. 

suits  by  receiver  against  stockholders  in  other  states,  2466. 

conclusiveness  of  decree  or  judgment  against  stockholders  not 
parties,  2467. 

defenses  as  against  receiver,  2467,  2468. 

collateral  attack  on  appointment  of  receiver,  2468. 

independent  suits  by  creditors,  injunction,  2468. 

remedy  on  neglect  of  receiver  to  sue,  2468. 

decree  authorizing  receiver  to  compromise  with  stockholders, 
2468. 
appointment  of  receiver  on  dissolution  of  corporation,  950-961. 

in  general,  950. 

jurisdiction,  950-952. 

appointment  of  successor,  952. 

appointment  by  governor  or  legislature,  952. 

where  a  trustee  or  receiver  has  been  appointed  by  or  with  con- 
sent of  corporation,  953. 

where  the  directors  or  other  oflScers  are  made  trustees  to  wind 
up,  953. 

where  the  existence  of  the  corporation  is  continued  by  statute 
to  wind  up,  954. 

time  of  application 'or  appointment,  955. 

who  may  apply  for  receiver,  957. 

who  may  be  appointed,  957. 

the  order  appointing  a  receiver,  957. 

effect  of  appointment  of  receiver,  958. 
actions,  958. 

transfer  of  property,  958. 

powers  and  duties  of  receivers,  959. 
title  to  property,  959. 
actions,  960. 

temporary  receiver,  961. 
executions  and  attachments  in  case  of  receivership,  2407-2410. 

foreign  corporations,  comity,  2408. 
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attachments  in  other  states,  2409. 

liability  of  corporation  in  hands  of  a  receiver  to  indictment,  659. 

effect  of  receivership  on  officer's  right  to  salary,  2069,  2070. 

right  of  receiver  to  enforce  statutory  liability  of  stockholders,  2568, 
2569,  2580. 

action  by  receiver  against  promoters,  332. 

suits  by  receivers  against  directors  and  other  c.7icers  for  misman- 
agement, etc.,  2643. 

to  enforce  statutory  liability  to  creditors,  2645. 

jurisdiction  to  appoint  receiver  of  foreign  corporation,  2756. 

power  of  legislature  to  appoint  receiver,  730. 

appointment  of  receiver  does  not  dissolve  corporation,  860,  861. 

RECOGNITION, 

of  corporate  existence  by  legislature,  119. 

of  corporation  by  legislature  as  a  cure  or  waiver  of  defective  or- 
ganization,  217-220. 

of  corporation,  estoppel  to  deny  corporate  existence,  262.  And  see 
"Estoppel  to  Deny  Corporate  Existence." 

RECOGNIZANCE, 

estoppel  by,  to  deny  corporate  existence,  274. 

RECORDING, 

see  "Filing." 
of  agreement  or  articles  of  consolidation,  1055. 
of  transfers  of  stock,  in  public  office,  1780. 

on  books  of  the  corporation,  1780-1805.    See  "Registration  of 
Transfers  of  Stock." 

RECORDS, 

of  directors'  meetings  and  action,  2090. 
of  corporate  meetings,  1985-1987. 

as  evidence  to  prove  organization  of  corporation,  189. 
see  "Books  of  Corporation." 

REDEMPTION, 

by  pledgor  of  shares,  1892. 

REDUCTION  OF  CAPITAL  STOCK, 

in  general,  1297. 
legislative  authority,  1298. 
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REDUCTION  OP  CAPITAL  STOCK— Cont'd. 

power  of  the  legislature,  691,  719. 

by-laws,  1299. 

power  of  rnajority  of  stockholders,  1916,  1924. 

authority  of  directors  or  trustees,  2104. 

effect  of  reduction,  1300. 

declaring  dividend,  1301. 

effect  of  purchase  of  its  shares  by  a  corporation,  1302. 

reduction  in  number  or  par  value  of  shares,  1302,  1303. 

REFUSAL  TO  REGISTER  TRANSFERS, 
see  "Transfer  of  Shares." 

REGISTRATION  OF  TRANSFERS  OF  STOCK, 

in  a  public  office,  1780. 
on  the  books  of  the  corporation,  1780-1805. 
by-laws  providing  for,  1779,  1782,  1804. 

effect  of  unregistered  transfers  as  between  the  parties,  in  general, 
1782. 
dividends,  1785. 

remedies  of  transferrer  against  transferee,  1786. 
estoppel  in  case  of  unauthorized  transfer  by  apparent  owner, 

1786.     See  1806-1838. 
as  against  equities  of  third  persons,  1787. 
bankruptcy  or  assignment  by  transferrer,  1787. 
effect  of  unregistered  transfer  as  against  the  corporation,  in  gen- 
eral, 1787. 
payment  of  dividends,  1788. 
distribution  of  assets  on  dissolution,  1788. 
right  to  vote,  1788. 
qualification  for  office,  1788. 
liability  for  calls,  1788. 

lien  of  corporation  and  rights  as  creditor,  1788. 
liability   of   corporation  for  registering  fraudulent  or  unau- 
thorized transfer,  1790.     See  1818. 
waiver  and  estoppel,  1790. 
refusal  to  register  transfer,  1791.    See  1838. 
suit  by  transferee  to  set  aside  ultra  vires  transaction,  or  re- 
dress injuries  to  corporation,  1792. 
effect  of  unregistered  transfer  as  against  creditors  of  the  corpora- 
tion, 1792. 
liability  on  unpaid  subscriptions,  1792. 
statutory  liability  to  creditors,  1792. 
effect  of  unregistered  transfers  as  against  purchasers  or  pledgees 
from  apparent  owner,  1793. 
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purchasers  at  execution  or  attachment  sale,  1794. 
effect  of  unregistered  transfer  as  against  execution  or  attachment 
creditors  of  the  apparent  owner,  1794-1801. 

in  general,  1794. 

failure  to  register  transfer  as  a  badge  of  fraud,  1799. 

unregistered  pledge  of  shares,  1801. 
mode  of  procuring  transfer  on  books  of  the  corporation,  and  suffi- 
ciency of  transfer,  1801-1805. 

in  general,  1801. 

request  or  demand  for  registration,  1802. 

upon  whom  demand  should  be  made,  1804. 

in  what  book,  etc.,  1802. 

registration  not  requested  nor  consented  to,  1803. 

by-laws,  1804. 

REGULATIONS, 
see  "By-Laws." 

REINCORPORATION, 

see  "Reorganization  of  Corporations." 

RELEASE, 

of  subscribers  for  stock,  1489,  2437.    And  see  "Subscriptions  for 

Stock." 
of  stockholders  from  statutory  liability  to  creditors,  2614-2622. 

RELIGIOUS  CORPORATIONS, 
in  general,  defined,  61,  90. 
expulsion  of  members,  1126.    And  see  "Expulsion  of  Members." 

REMAINDERS, 

rights  as  between  life  beneficiary  of  shares  and  remainderman, 
1614. 

REMEDIES, 

sec  "Actions  and  Suits." 

REMOVAL  OP  OFFICERS, 
in  general,  2040-2043. 

REMOVAL  OF  SUITS, 

to  federal  courts,  statutes  prohibiting  removal  by  foreign  corpora- 
tions, 2707. 
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RENT, 

see  "Leases." 

REORGANIZATION  OF  CORPORATIONS, 

reorganization  and  succession  of  corporations  in  general,  965. 

reincorporation,  966. 

reorganization,  967. 

power  of  corporation  to  transfer  property  and  franchises,  968.    And 

see  "Property  of  Corporations." 
authority  to  reincorporate  or  reorganize,  validity  in  general,  969- 
971. 
after  sale  of  property  on  foreclosure  of  mortgage  or  execution, 

970,  971.    And  see  infra, 
power  of  directors  to  bind  stockholders  or  members,  970. 
presumption  of  director's  authority,  970,  971. 
repeal  or   amendment   of   statute  authorizing  reorganization, 
971. 
transfer  of  property  or  property  and  franchises  as  a  dissolution, 

971.    And  see  "Dissolution  of  Corporations." 
whether  an  old  corporation  is  continued,  or  a  new  corporation  cre- 
ated, 971-978. 
in  general,  971. 

creation  of  new  corporation,  972. 
mere  continuance  of  old  corporation,  974. 
extension  or  revival  of  charters,  974. 
amendment  of  charters,  976. 

grant  of  special  charter  to  an  existing  corporation,  976. 
change  or  retention  of  name,  976. 

change  of  state  or  other  bank  into  a  national  bank,  1008.    See 
infra, 
whether  purchasers  become  a  corporation,  976. 
property,  rights,  powers,  franchises,  and  privileges  of  succeeding 
corporation,  978-985. 
property  and  rights  in  general,  978. 
property  not  covered  by  mortgage,  978. 
property  and  rights  which  have  vested  in  others  on  happening 

of  contingency,  979. 
continuing  contracts,  termination,  979. 
subscriptions  for  stock,  981. 
powers,  franchises,  and  privileges  of  succeeding  corporation, 

981. 
franchises  passing  with  the  property,  982. 
right  of  eminent  domain,  982,  983. 
strict  construction  in  favor  of  the  public,  983. 
exemption  from  legislative  control,  983. 
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rates  chargeable  by  railroad  companies,  etc.,  984. 
exemptions  from  taxation,  985. 
effect  of  constitutional  prohibitions,  985. 
liabilities. of  succeeding  corporation,  985-1005. 
debts  and  contracts  in  general,  985. 
in  case  of  purchase  at  execution  sale,  986. 
purchase  at  foreclosure  or  other  judicial  sale,  987. 
purchase  at  sale  under  power  in  a  deed  of  trust,  988. 
direct  sale  and  transfer,  988. 
liability  for  torts,  989. 

special  agreement  to  pay  or  assume  debts  or  contracts,  990. 
debts  or  liabilities  so  assumed,  991. 
judgment  in  pending  action,  992. 
statute  of  frauds,  992. 

defenses  of  succeeding  corporation  not  other  than  those  of 
old,  992. 
implied  assumption  of  debts  or  other  contracts,  993. 
conveyances  or  transfers  fraudulent  as  to  creditors,  994-999. 
in  general,  994. 
foreclosure  sale,  996. 
transfers  not  fraudulent,  996. 
remedies  of  creditors,  997. 
at  law,  997. 
in  equity,  997. 
in  admiralty,  998. 

as  against  bona  fide  purchasers,  998. 
mere  continuance  of  old  corporation,  999. 

liability  imposed  upon  succeeding  corporation  by  statute,  1001. 
obligations  and  covenants  running  with  the  property  acquired, 
1003. 
liability  of  the  old  corporation,  1005-1007. 
in  general,  1005. 
release,  1006. 
consideration,  1006. 
change  of  state  or  other  bank  into  a  national  bank,  1007-1011. 
in  general,  1007. 

effect  of  change.  In  general,  1008. 
assets,  1009. 

contracts,  rights  of  action,  1010. 
liabilities,  1010. 

bonus  exacted  by  the  state,  1011. 
reorganization  agreements,  and  rights  of  bondholders,  stockhold- 
ers, and  creditors  generally,  1011-1040. 
in  general,  1011. 
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reorganization  without  foreclosure,  1011-1014. 
in  general,  1011. 

effect  of  agreement  and  reorganization,  1012. 
specific  enforcement  of  agreement,  1013. 
consideration  for  agreement,  1013. 
transfer  to  new  corporation  by  an  absolute  sale  or  lease   1014. 
whether  ultra  vires,  1014. 
dissenting  stockholders,  1014. 
rights  of  bondholders  or  other  lienholders,  1015. 
fraiid  upon  stockholders,  1015. 
purchase  by  majority  stockholders,  1015. 
purchase  by  officers,  1015. 

sale  of  property  after  expiration  of  charter  in  winding  up, 
1015. 
foreclosure  and  sale  under  mortgage  or  deed  of  trust,  and  other 
judicial  sales,  1016-1039. 
in  general,  1016. 

rights  as  between  bondholders,  1019. 
rights  of  second  mortgage  bondholders,  1019. 
who  may  purchase  at  sale,  in  general,  1019. 
bondholders,  1019. 

agent  of  bondholders  or  committee,  1019. 
attorney  of  corporation,  1019. 
the  trustee  in  the  mortgage  or  deed  of  trust,  1020. 
purchase  by  or  for  stockholders,  1022. 
purchase  by  directors  or  other  officers,  1022. 
rights  of  unsecured  creditors,  1024. 
payment  or  benefit  to  stockholders,  1024. 
construction  of  reorganization  agreements,  1025. 
powers  of  reorganization  committee,  1026. 
notice  to  committee  as  notice  to  principals,  1027. 
turning  in  bonds  as  payment  for  property,  1027. 
estoppel  to  raise  objections,  1027. 
laches  in  raising  objections,  1027. 
right  to  participate  in  reorganization,  1028. 
illegality  in  reorganization  agreements,  1030. 
intention  to  create  monopoly,  1031. 
rights  and  remedies  against  the  new  corporation,  1032. 
in  general,  1032. 

obligation  to  issue  stock  to  persons  entitled,  1033. 
right  to  dividends,  laches,  1034. 

stockholder's  rights  in  surplus  transferred  from  old  corpo- 
ration, 1035, 
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new  corporation  not  in  position  of  bona  fide  purchaser, 
1035. 
liability  to  tax  on  reorganization,  1035. 
statutory  provisions  for  reorganization,  1036-1039. 

power  of  tlie  legislature,  1036. 

in  England  and  Canada,  1036. 

implied  assent  of  parties,  1038. 

compliance  with  terms  and  conditions  of  statute,  1038. 

reorganization  independently  of  the  statute,  1039. 
promotion  of  reorganizations,  1040. 

REPEAL, 

of  charters,  see  "Dissolution  of  Corporations";   "Legislative  Con- 
trol over  Corporations." 
of  by-laws,  1951. 

REPLEVIN, 

members  cannot  sue  to  recover  corporate  property,  13. 
to  recover  certificate  of  stock,  1159. 

REPORTS, 

liability  of  stockholders  to  creditors  for  failure  to  file  reports,  2499. 
See  "Creditors  of  Corporations,"  V. 

liability  of  officers  or  directors  to  creditors  for  failure  to  file  re- 
port, 2646.     See  "Creditors  of  Corporations,"  VI. 

liability  for  filing  or  publishing  false  report,  2649.  See  "Creditors 
of  Corporations,"  -VI. 

REPRESENTATIONS, 
see  "Fraud." 

REPUTATION, 

to  prove  corporate  existence,  184. 

RESCISSION, 

by  corporation  for  fraud  of  promoters,  331. 
of  subscription  for  fraiid,  see  "Subscriptions  for  Stock." 
of  contract  for  sale  of  stock,  1858. 
for  fraud,  1864. 

RESERVATION, 

of  power  to  alter,  amend,  or  repeal  charter,  see  "Legislative  Con- 
trol over  Corporations." 
Vol.3-P.Cor.r9. 
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RESIDENCE, 

nonresidents  as  corporators,  126. 

de  facto  corporate  existence,  260. 
of  directors  and  other  officers,  qualifications,  2033. 
residence  of  corporations  for  jurisdictional  and  other  purposes,  16, 
351-364.     See,  also,  "Foreign  Corporations." 

corporation  may  be  a  "resident,"  351. 

it  is  a  resident  of  state  of  creation  only,  354. 

corporations  under  the  laws  of  several  states,  354. 
consolidation,  356. 

effect  of  doing  business  in  another  state,  356. 

distinction  between  charter  and  license  by  another  state,  358. 

corporations  created  by  congress,  359. 

corporations  of  District  of  Columbia,  359. 

national  banks,  360,  361. 

territorial  corporations,  361. 

residence  or  domicile  within  the  state,  362. 

"RESIDENT," 

a  corporation  as  a  "resident,"  53. 

RESIGNATION  OF  OFFICERS, 

in  general,  2043. 
notice  of  resignation,  2043. 
acceptance  of  resignation,  2043,  2444. 
effect  of  absence  and  failure  to  act,  2044. 

RESTRAINT  OF  ALIENATION, 

restrictions  upon  the  power  to  transfer  shares,  1724. 
by-laws,  1726 
agreements  in  restraint  of  alienation,  1730. 

RESTRAINT  OF  TRADE, 

by-laws  in  restraint  of  trade,  1947. 

RETALIATORY  STATUTES, 

exclusion  of  foreign  corporations  or  imposing  conditions,  2700. 

REVENUE  LAWS, 

indictment  of  corporation  for  violation  of,  653,  657. 

REVERSION, 

of  property  on  the  dissolution  of  a  corporation,  930. 
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REVIVAL  OF  CHARTERS, 
in  general,  178. 
acceptance  of  revival,  178. 
effect  as  creating  a'new  corporation,  974. 

REVOCATION, 

of  charter,  125. 

before  acceptance,  125. 
of  acceptance  of  charter,  124. 
of  subscriptions,  in  general,  1405-1414. 

before  formation  of  corporation  or  acceptance,  1405. 

after  acceptance,  1409. 

subscriptions  under  seal,  1411. 

notice  of  revocation,  1411. 

subscriptions  irrevocable  by  force  of  charter  or  statute,  1413. 
of  declaration  of  dividend,  1582,  1603. 
of  proxy  or  power  of  attorney  to  vote  stock,  2016. 

RIGHT  OF  WAY, 

power  of  corporation  to  grant  easement,  429,  443. 

RULES, 

see  "By-Laws." 

S. 

SALARY  OR  OTHER  COMPENSATION  OF  OFFICERS  OR  AGENTS, 
in  general,  2049. 

directors  performing  ordinary  duties,  2050. 
directors  holding  other  offices,  2052. 
unusual  or  extraordinary  services,  2053. 
other  officers  who  are  not  directors  or  stockholders,  2055. 
mere  clerks,  etc.,  2056. 

circumstances  showing  that  no  compensation  was  intended,  2056. 
compensation  for  extra  services  by  salaried  officer,  2058. 
express  agreements,  and  provisions  in  charter,  statute,  or  by-la  .j 
2058-2066. 
in  general,  2058. 

fixing  of  salaries  and  other  compensation,  and  fraud  in  (Connec- 
tion therewith,  2059-2063. 
in  general,  2059. 

fixing  of  their  own  salaries,  etc.,  by  directors  or  other  offi- 
cers, 2059. 
authority  to  fix,  2059-2063. 
fraud,  2062. 
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how  the  directors  must  act,  2064. 
as  a  board,  2064. 

necessity  for  formal  resolution  or  written  record  of  action, 
2064. 
agreement  for  compensation  without  fixing  amount,  2064. 
salary  paid  predecessor,  2065. 

vice  president  performing  duties  of  president,  2065. 
special  provisions  in  charter,  statute,  or  by-laws,  2065. 
effect  of  authority  to  fix  salaries,  without  any  exercise  thereof, 

20G6. 
compensation  for  past  services,  and  agreements  therefor,  2067. 
conduct  or  circumstances  defeating  right  to  salary  agreed  upon  or 
provided  for,  2068-2071. 
in  general,  2068. 
misconduct,  fraud,  etc.,  2068. 
acting  as  officer  of  another  company,  2069. 
absence  and  neglect,  2069. 
sickness,  2069. 

insolvency  or  bankruptcy  of  company,  2069. 
appointment  of  a  receiver,  2069,  2070. 
transfer  of  property  and  franchises,  2070. 
assignment  for  benefit  of  creditors,  2070,  2071. 
want  of  funds,  2071. 
resignation,  2071. 
right  to  compensation  as  affected  by  illegality  of  election  or  ap- 
pointment, de  facto  oflScers,  2071. 
of  superintendent  or  other  person  employed  by  promoters,  304,  305. 

adoption  of  contract  by  corporation,  308. 
illegal  voting  of  back  pay  as  ground  for  forfeiture  of  charter,  879. 

SALES, 

power  of  corporation  to  purchase  personal  property,  413-420. 

in  general,  413. 

joint  tenancy,  413. 

tenancy  in  common,  413. 

constitutional  or  statutory  restrictions,  419. 
power  to  purchase  choses  in  action,  417-419. 
power  to  sell  property,  424-453. 

in  general,  424. 

to  pay  debts,  430,  431. 

transfer  or  negotiation  of  choses  in  action,  431. 

restrictions  on  power  to  sell,  432. 

sale  of  entire  property,  436-439. 

property  held  "in  trust, '439. 
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SALES — Cont'd. 

sale  of  property  by  quasi  public  corporations,  440. 
sale  of  franchises,  444. 
legislative  authority,  444,  447. 
legislative  ratification,  451. 
presumption,  450. 
power  of  corporation  to  sell  real  property,  see  "Vendor  and  Pur- 
chaser." 
power  of  corporation  to  purchase  real  property,  see  "Vendor  and 

Purchaser." 
the  defense  of  ultra  vires,  see  "Ultra  Vires  Contracts  and  Transac- 
tions." 
authority  of  officers  and  agents,  see,  generally,  "Officers  and  Agents 
of  Corporations." 
directors  or  trustees,  2100,  2106,  2107. 
general  manager  or  superintendent,  2122,  2125. 
the  president,  2135-2138. 
the  vice  president,  2143. 
the  treasurer,  2148,  2149. 
the  secretary,  2152. 
cashiers,  2155,  2157,  2158. 
sales  between  a  corporation  and  its  stockholders  or  members,  1934- 

1938. 
sales   by   promoters   to   corporation,    323-325.     See    "Promotion   of 

Corporations." 
sale   of   stock   by    stockholders,    1719    et    seq.     See    "Transfer    of 
Shares." 
contracts  for  sale  of  stock,  1846.     See  "Transfer  of  Shares," 
VII. 
sale  of  shares  by  corporation  for  nonpayment  of  assessments  or 
calls,  1516-1523. 

SALVAGE, 

right  of  corporation  to  sue  for  salvage,  669. 

SAVINGS  BANKS, 

right  of  set-off  by  depositors  of  insolvent  bank,  2389. 

SCHOOL  DISTRICTS, 

as  corporations,  or  quasi  corporations,  72. 

SCHOOLS, 

as  eleemosynary  or  charitable  corporations,  61-63,  88. 
whether  public  or  private,  67. 
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SCHOOLS— Cont'd. 

whether  "for  pecuniary  profit,"  84. 
"literary"  corporations,  87. 

"SCIENTIFIC"  CORPORATIONS, 
defined,  88. 

SCIRE  FACIAS, 

when  a  proper  remedy  against  a  corporation,  673. 
after  dissolution  of  corporation,  936. 
to  forfeit  charter,  907. 

SCRIP  DIVIDENDS, 
see  "Dividends." 

SEAL, 

corporate  seal,  power  to  use,  28. 

necessity  for  use  of,  in  corporate  contracts,  515,  517. 

contracts  under  corporate  seal.  In  general,  509. 

what  constitutes  corporate  seal,  509-514. 

mode  of  affixing,  and  authority,  509-514. 

effect  of  affixing,  514. 

fac  simile  of  seal  required  to  be  filed,  inaccuracy,  214,  note. 

description  of,  in  articles  of  association  or  incorporation,  146. 

omission  of  seal  from  certificate  of  stock,  1335. 

SECRETARY, 

powers  or  authority  of  secretary,  in  general,  2150. 
keeping  and  custody  of  records,  2150. 
custody  of  corporate  seal,  2150. 
contracts  generally,  2151. 

appointment  of  agent  or  attorney  in  fact,  2152. 
sale  and  conveyance  of  property,  2152. 
borrowing  money,  2152. 
bills,  notes,  and  indorsements,  2152. 
accounts  stated,  2152. 
purchase  of  property,  2152. 
renting  premises,  2152. 
sale  of  property,  2152. 

assignment  of  notes,  mortgages,  or  other  choses  in  action,  2152. 
release  of  makers  of  notes  or  other  debtors,  2152. 
release  of  subscribers  for  stock,  2153. 
pledge  or  mortgage  of  property,  2153. 
confession  of  judgment,  2153. 
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SECRETARY— Cont'd. 

authority  to  call  stockholders'  meeting,  1963. 
authority  to  prefer  creditors,  2372. 

apparent  authority,  estoppel,  2160-2176.     In  detail,  see  "Officers 
and  Agents  of  Corporations." 
ratification,  2176-2194.     In  detail,  see  "Officers  and  Agents  of  Cor- 
porations." 
notice  to  or  knowledge  of,  effect  on  corporation,  2194-2216.     In  de- 
tail, see  "Notice  or  Knowledge." 
admissions  and  declarations  of,  effect  as  against  corporation,  2216- 

2228.     In  detail,  see  "Admissions  and  Declarations." 
salary  or  other  compensation,  see  "Salary  or  Other  Compensation, 
of  Officers  or  Agents." 

SECRET  PROFITS, 

by  promoters  of  corporations,  323-335.  See  "Promotion  of  Corpo- 
rations." 

by  directors  or  other  officers  in  their  dealings  for  the  corporation, 
2290-2296. 

SECURITIES, 

power  of  corporations  to  take  and  enforce,  496-501. 
effect  of  ultra  vires  transactions,  see  "Ultra  Vires  Contracts  and 
Transactions." 

SERVANTS, 

see  "Officers  and  Agents." 

employment  of,  by  corporations,  506. 

the  defense  of  ultra  vires,  see  "Ultra  Vires  Contracts  and  Transac- 
tions." 

individual  liability  of  stockholders,  2508-2513.  See  "Creditors  of 
Corporations,"  V. 

SERVICE  OP  PROCESS, 
see  "Process." 
service  on  stockholders,  not  service  on  corporation,  15,  note, 
on  officers  or  agents  of  foreign  corporations,  2747-2751. 

SET-OFF  AND  COUNTERCLAIM, 

by  subscribers  for  stock  In  actions  on  subscriptions,  1523. 
set-ofC  of  dividends  against  debts  due  from  stockholders,  1596. 

after  transfer  of  stock,  1597. 
of  dividend  against  debt  due  to  corporation  by  stockholder,  1633. 
set-off  of  demand  due  stockholders  in  suit  against  corporation,  16. 
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SET-OFF  AND  COUNTERCLAIM— Cont'd. 

"ight  of  set-off  by  creditors  of  an  insolvent  co/poration,  2384-2393. 

in  equity,  in  general,  2384. 

illustrations,  2386. 

in  action  at  law,  2387. 

national  banks,  2387,  2388. 

equitable  right  of  set-off  not  dependent  upon  statutes  allowing 
set-off  at  law,  2387. 

effect  of  statutory  prohibition  against  preferences  to  creditors, 
2388. 

savings  banks,  2389. 

set-off  by  stockholders  who  are  creditors,  2390,  2472,  2622. 

debts  not  due  at  time  of  appointment  of  receiver  or  assignment 
for  creditors,  2390. 

claims  against  corporation  assigned  to  its  debtors,  2391. 

money  or  property  held  by  debtor  as  trustee  or  agent  for  cor- 
poration, 2392. 

SHARES  OF  STOCK, 

see  "Stock." 

definition,  1141. 

nature  in  general,  1141. 

shares  of  stock  as  property  and  as  personal  property,  1142. 

situs  of  shares  of  stock,  1144.    And  see  "Taxation." 

sale  of,  1144.     See  "Transfers  of  Shares." 

mortgage  of,  1144,  1145.     See  "Chattel  Mortgages." 

pledge  of,  see  "Pledge  of  Shares." 

disposal  by  will,  1143,  note,  1144. 

shares  of  stock  as  "chattels,"  1145. 

as  "goods,  wares,  or  merchandises,"  1145. 

as  "choses  in  action,"  1145. 

as  "credits,"  1145. 

as  "money,"  "securities,"  or  "securities  for  money,"  1146. 

title  to  shares  as  between  husband  and  wife,  1147. 

power  of  corporation  to  create  and  issue  stock,  1173. 

forfeiture  or  sale  for  nonpayment  of  assessments  or  calls,  1516- 
1523.  See  "Forfeiture  of  Shares  for  Nonpayment  of  Assess- 
ments." 

how  stock  may  be  issued,  1177. 

on  subscriptions,  1177.     See  "Subscriptions  for  Stock." 
sale  of  stock,  distinguished  from  subscription,  1177,  1178. 
increase  of  stock,  1178.    See  "Increase  or  Reduction  of  Stock." 
stock  dividend,  1179.     See  "Stock  Dividends." 
pledge  of  stock  by  corporation,  1179,  1192. 

subscriptions  for  stock,  see  "Subscriptions  for  Stock." 
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SHARES  OF  STOCK— Cont'd. 

certificates  of  stock,  1157.    See  "Certificates  of  Stock." 
payment  for  stock,  see  "Stock." 

taxation  of,  see  "Taxation  of  Corporations  and  Stock." 
power  of  corporation  to  subscribe  for  or  purchase  shares  in  an- 
other corporation,  523-534. 
lien  of  corporation  on  shares  of  stock,  1756-1774.     See  "Lien  of  Cor- 
poration on  Shares." 
transfer  of  stock,  see  "Transfer  of  Shares." 
contracts  for  the  sale  of,  1846.     See  "Transfer  of  Shares,"  VII. 
liability  of  shares  of  stock  to  execution,  attachment,  or  garnish- 
ment, 1147-1155. 
in  general,  1147. 
statutory  authority,  1148. 
garnishment  or  trustee  process,  1149. 
mode  of  levy  and  sale,  1150. 
title,  1151. 

equitable  title  or  interest,  1152. 

situs  of  shares  for  purpose  of  execution  or  attachment,  1152. 
jurisdiction, .  1152. 
equity  jurisdiction  to  reach  and  subject  shares  to  payment  of  debts, 

1155. 
conversion  of  shares  of  stock,  and  action  therefor,  1164-1173. 
in  general,  1164. 

what  constitutes  a  conversion,  1165. 
conversion  by  the  corporation,  1166. 

illegal  forfeiture  or  sale  for  nonpayment  of  assessments, 

1166. 
refusal  to  recognize  transfer,  1166. 

offer  to  return  certificate  not  necessary  before  suing,  1167. 
conversion  by  third  persons,  1167. 

fraudulent  or  unauthorized   transfers,   1167. 
conversion  by  pledgee,  1167,  1168. 
sale  for  illegal  tax,  1168. 
measure  of  damages  for  conversion  of  stock,  1168-1172. 
effect  of  return  of  or  offer  to  return  stock,  1172.- 
right  of  transferee  to  sue  for  conversion,  1745. 

SINKING  FUND, 

power  of  legislature  to  compel  corporation  to  provide,  719. 

SITUS, 

of  property,  for  purpose  of  taxation,  757,  765. 
of  stock,  for  purpose  of  taxation,  759,  768. 

for  purpose  of  execution  or  attachment,  1152. 
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SLANDER, 

liability  of  corporation  for,  627,  628.    See  "Torts." 
exemplary  damages,  632-634. 

SOCIAL  CLUBS, 

expulsion  of  members,  1124,  1125. 

SOLE  CORPORATIONS, 

definition  and  nature,  57-61. 

in  the  United  States,  58. 

particular  public  ofiicers,  59. 

private  business  corporations,  60. 

differences  between  corporations  sole  and  aggregate,  60. 

SPECIAL  LAWS, 

creation  of  corporations  by  special  laws,  103. 
constitutional  prohibition  against  special  laws,  104. 
whether  a  law  is  general  or  special,  105. 
exception  of  particular  corporations  from  prohibition,  107. 
exception  where  there  is  no  sufficient  general  law,  107. 
application  of  prohibition  to  amendment  or  grant  of  additional 

powers,  107. 
special  acts  ratifying  corporation,  or  curing  defects,  109,  219. 
extension  or  revival  of  charters,  176,  178. 

prohibition  against  grant  of  corporate  powers  and  privileges 
by  special  act,  110. 
application  to  amendments  of  charters,  110. 
special  acts  passed  before  adoption  of  constitutional  provision, 

111. 
the  prohibition  does  not  prevent  assignment  of  franchise,  112. 

SPECIAL  MEETINGS, 

see  "Meetings  and  Elections." 

SPECIAL  STOCK, 

preferred,  guarantied,  or  interest-bearing  stock,  see  "Preferred  or 

Guarantied  Stock." 
special  stock,  under  the  Massachusetts  statute,  1325-1327. 

SPECIAL  TERMS, 

subscriptions  on  special  terms,  1447-1458,  2434.    See  "Subscriptions 
for  Stock." 
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SPECIE  PAYMENT, 

suspension  of,  by  bank,  as  ground  for  forfeiture  of  charter,  876. 

SPECIFIC  PERFORMANCE, 

of   ultra  vires   contracts,   558.    See   "Ultra  Vires   Contracts   and 

Transactions." 
of  express  or  implied  contract  to  issue  certificate  of  stock,  1336, 

1338. 
of  contract  for  the  sale  of  stock,  1861. 

SPURIOUS  CERTIFICATES  OF  STOCK, 
see  "Stock." 

STATE  CONTROL, 

see  "Legislative  Control  over  Corporations." 

STATE  LEGISLATURES, 

see  "Constitutional  Law";  "Creation  of  Corporations";  "Legislative 
Control  over  Corporations";   "Statutes." 

STATED  MEETINGS, 

see  "Meetings  and  Elections." 

STATES, 

the  states  as  corporations,  70. 

STATUTE, 

as  to  charters  of  corporations,  see  "Charters." 

as  to  the  construction  of  charters,  etc.,  see  "Construction  of  Char- 
ters." 

legislative  authority  necessary  to  creation  of  corporations,  95.  See 
"Creation  of  Corporations." 

power  of  legislature  in  creation  of  corporations,  98.  See  "Creation 
of  Corporations." 

constitutionality  of  statutes,  see  "Constitutional  Law." 

failure  to  comply  with,  in  organization  of  corporation,  see  "Irregu- 
larities in  Organization,  and  Failure  to  Incorporate." 

curative  acts,  see  "Cure  of  Defects." 

statute  curing  failure  of  foreign  corporation  to  comply  with  statu- 
tory conditions,  2726. 

curing  defects  in  organization  of  corporation,  217. 

liability  of  corporations  under  statutes  imposing  penalties,  646-648. 

powers  of  the  legislatures  over  corporations,  and  constitutionality 
of  statutes,  see  "Legislative  Control  over  Corporations." 
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STATUTE— Cont'd. 

repeal  of  charters,  see  "Dissolution  of  Corporations." 

power  of  the  legislature  to  repeal,  see  "Legislative  Control  over 

Corporations." 
alteration  and  amendment  of  charters,  see  "Amendment  of  Char- 
ters." 
power  of  legislature,  see  "Legislative  Control  over  Corpora- 
tions." 
statutes  excluding  or  imposing  conditions  upon  foreign  corpora- 
tions, 2695  et  seq.     See,  in  detail,  "Foreign  Corporations." 
taxation  of  corporations,  and  exemptions  from  taxation,  736-827. 
See  "Taxation  of  Corporations." 

STATUTE  OF  FRAUDS, 

adoption  by  corporation  of  contract  made  by  promoters,  313. 

agreement  by  succeeding  corporation  to  assume  or  pay  debts  or 
contracts  of  predecessor,  992. 

liability  of  corporation  on  debts  or  contracts  of  partnership  it  suc- 
ceeds, 346. 

subscriptions  for  stock,  1383,  1384. 

contracts  for  the  sale  of  shares  of  stock,  1848. 

promise  by  stockholders  to  pay  corporate  debt,  2481. 

STATUTE  OF  LIMITATIONS, 

action  for  refusal  of  corporation  to  issue  certificate  of  stock,  1337. 
action  against  corporation  to  recover  dividends,  1634. 
action  against  stockholders  to  recover  back  illegal  dividends,  1637. 
actions  on  subscriptions  for  stock,  by  the  corporation,  1510-1512. 
actions  to  collect  unpaid  subscriptions  for  the  benefit  of  creditors, 
2473. 

watered  or  bonus  stock,  2475. 
actions  to  enforce  statutory  liability  of  stockholders,  2626-2635. 
in  general,  2626-2629. 

in  eauity,  2629. 

actions  in  other  states,  2629. 

liability  of  estates  of  decedents,  2630. 

accrual  of  right  of  action,  and  running  of  statute,  2630-2634. 

commencement  of  suit  interrupting  running  of  statute,  2634. 

extension  of  time  by  the  legislature,  2634. 

liability  of  stockholders  in  national  banks,  2634. 
actions  against  o£Scers  for  mismanagement,  2285. 
actions  to  enforce  statutory  liability  of  ofiicers  to  creditors,  2672- 

2674. 
individual  liability  of  stockholders,  barred  debts,  2518. 
waiver  of  the  statute,  by  directors  or  trustees,  2101,  2102. 
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by  the  president,  2143. 
lien  of  corporation  on  shares  for  debt  barred  by  the  statute  of 
limitations,  1768. 

STATUTES  OF  MORTMAIN, 
application  of,  408. 

STATUTE  OF  WILLS, 

powers  of  corporations  to  take  by  devise  or  bequest,  405. 
powers  of  foreign  corporations,  2692,  2694,  2739. 

STATUTORY  LIABILITY  OP  STOCKHOLDERS, 
see  "Creditors  of  Corporations." 

STEAMBOAT  COMPANIES, 

powers  of,  372,  373.    And,  generally,  see  "Powers  of  Corporations." 

STOCK, 

see  "Capital  Stock";  "Certificates  of  Stock";  "Shares  of  Stock"; 
"Subscriptions  for  Stock";  "Transfer  of  Shares." 

I.    In  General. 

meaning  of  the  term  "stock,"  1140. 

power  of  a  corporation  to  create  and  issue  stock,  1173. 

how  stock  may  be  issued,  1177. 

on  subscriptions,  1177.    See  "Subscriptions  for  Stock." 
sale  of  stock,  distinguished  from  subscription,  1177,  1178. 
increase  of  stock,  1178.    See  "Increase  and  Reduction  of 

Stock." 
stock  dividend,  1179.     See  "Stock  Dividends." 
pledge  of  stock  by  corporation,  1179,  1192. 

issue  of  stock  by  new  company  on  reorganization,  1033. 

right  of  stockholders  to  preference  on  issue  of  stock,  1193. 

rights  of  promoters  with  respect  to   stock,  fraud,   327.     See 
"Promotion  of  Corporations." 

contracts  of  promoters  as  to  right  to  stock,  305. 

power  of  corporation  to  take  and  hold  stock  in  another  corpo- 
ration, 523-534. 

power  of  corporation  to  take  and  hold  its  own  stock,  534-540. 

sale  or  forfeiture  for  nonpayment  of  assessments,  1519. 

conversion  of  stock,  see  "Conversion." 

subscriptions,  see  "Subscriptions  for  Stock." 

sales  and  transfers  of  stock,  see  "Transfers  of  Stock." 
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STOCK— Cont'd. 

pledge  of  shares,  see  "Pledge  of  Stock." 

lien  of  corporation  on  stock,  1756-1774.    See  "Lien  of  Corpora- 
tion on  Shares." 

II.    Amount  op  Capitai.  Stock,  and  Inckease  oe  Reduction  Thebe- 
OF,  1272-1303. 
in  general,  1272. 

amount  of  original  capital  stock,  1273. 
fixing  amount,  1273,  1274. 

as  a  condition  precedent  to  liability  on  subscriptions,  1436. 
as  a  condition  precedent  to  incorporation,  210,  note,  212. 
Increase  and  overissue  of  stock,  1274-1297. 
in  general,  1274. 

what  constitutes  an  overissue,  1275. 

grant  of  power  to  increase  stock  by  the  legislature,  719, 
1275.    And  see  "Legislative  Control  over  Corporations." 
constitutional  prohibition,  1275. 
by-laws  authorizing  increase,  1950. 
amendment  of  by-laws,  1276. 
construction  of  statutes,  1276,  1277. 
necessity  for  increase,  1278. 

ratification  by  legislature  of  unauthorized  increase,  1278. 
restriction  or  impairment  of  power  by  the  legislature,  1278. 
exaction  of  bonus,  1278. 

how  and  by  whom  the  increase  must  be  made,  1279. 
power  of  the  directors  or  trustees,  1280,  2104. 
ratification  by  stockholders,  1280,  1281. 
power  of  majority  of  stockholders,  1916,  1924. 
revocation  of  vote  of  stockholders  to  increase  stock,  1281. 
increase  of  stock  by  national  banks,  1281. 
issue  of  preferred  stock,  1309. 

effect  of  unauthorized   increase   or  agreement  therefor, 
1281,  2438. 
increase  and  certificates  void,  1281. 
liability  to  bona  fide  purchasers,  1281. 
voting  on  stock,  1282,  1999. 
liability  on  subscriptions,  1282. 
agreement  illegal  and  void,  1282. 
cancellation  of  certificates,  1283. 

unauthorized  increase  does  not  affect  validity  of  orig- 
inal stock,  1283. 
unauthorized  increase  as  ground  for  forfeiture  of  char- 
ter, 876.     And  see  "Dissolution  of  Corporations,"  II. 
effect  of  irregularities  or  informalities,  1283-1286. 
in  general,  1283. 
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STOCK— Cont'd. 


estoppel,  1285,  2441. 
national  banks,  1286. 
illegal  issue  of  stock  by  foreign  corporation,  injunction  or 

cancellation,  2754. 
subscriptions  for  the  new  stock,  1286. 
in  general,  1286. 
rescission,  1286. 

■whether  subscriber  becomes  a  stockholder  before  pay- 
ment, 1286. 
subscription  of  full  amount  as  a  condition  precedent 

to  liability,  1287,  1547. 
recovery  of  payments  when  the  increase  is  not  made, 
1287. 
estoppel  of  subscribers  or  purchasers  as  against  creditors, 

1287,  2438,  2441. 
rights  and  remedies  of  existing  stockholders  with  respect 
to  new  stock,  1290-1294. 
right  to  preference  in  general,  1290. 
preferred  stockholders,  1320. 
waiver  or  forfeiture  of  privilege,  1291. 
stock  dividend,  1291. 
remedies,  1292. 

sale  or  assignment  of  privilege,  1293. 
rights  on  transfer  of  stock,  1745. 
rights  on  pledge  of  stock,  1878. 
charging  stockholders  a  bonus,  1293. 
rights  as  between  life  beneficiary  of  shares  and  re- 
mainderman, 1294. 
sale  of  new  stock  by  the  corporation,  1294. 
compliance  with  statute,  1295. 
public  or  private  sale,  1295. 
premium,  who  entitled  thereto,  1295. 
liabilities  arising  out  of  increase  of  stock,  1295. 
in  general,  1295. 
individual  liability  to  creditors  until  stock  is  paid  in, 

1296. 
conspiracy  and  fraud  upon  the  public,  1296. 
issue  of  new  stock  without  payment  of  par  value,  1202, 

1258. 
as  to  fictitious  increase  of  stock,  see  "Watered  or  Ficti- 
tiously Paid  Up  Stock." 
reduction  of  capital  stock,  1297-1303. 
in  general,  1297. 
under  legislative  authority,  1298. 
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power  of  the  legislature,  691,  719. 
by-laws,  1299. 

power  of  majority  of  the  stockholders,  1916,  1924. 
authority  of  directors  or  trustees,  2104. 
effect  of  reduction,  1300. 
declaring  a  dividend,  1301. 

effect  of  a  purchase  of  its  shares  by  a  corporation,  1302. 
increase  or  reduction  in  number  or  par  value  of  shares,  1302, 
1303. 

in.      PKBFEBEED    and    GtTARANTIED    STOCK,    InTEBEST-BEAKING    St0(3K, 

AND  Special  Stock,  1303-1327. 
in  general,  1303. 

power  to  issue  preferred  or  guarantied  stock,  1305-1309. 
in  general,  1305. 

power  of  majority,  1305-1307,  1916,  1917,  1924. 
by-laws,  1306,  1307,  1948. 

amendment  of  charter,  power  of  the  legislature,  1307. 
issue  of  preferred  stock  under  power  to  borrow  money,- 

1308. 
extent  of  power  to  issue,  1308. 
preferred  stock  on  increase  of  capital  stock,  1309. 
remedies  of  stockholders,  1309,  1310. 
injunction,  1309. 
cancellation,  1309. 
laches,  1310. 
estoppel,  1310. 
effect  of  unauthorized  issue,  or  agreement  to  issue  without  au- 
thority, 1310. 
liability  of  subscribers,  estoppel,  1310. 
ratification,  1311. 
rights  and  remedies  of  preferred  stockholders,  1311-1323. 
in  general,  1311. 

change  of  contract  or  impairment  of  rights,  1312. 
whether  the  relation  of  preferred  stockholders  is  that  of 

stockholders  or  creditors,  1313-1318. 
lien,  1314. 
right  to  certificate,  1318. 

mandamus  to  compel  issue,  1318. 
recovery  of  damages  for  refusal  to  issue,  1318. 
rights  with  respect  to  dividends,  1318,  1640-1646. 
in  general,  1640. 
the  right  to  preference,  1640. 
dividends  payable  out  of  profits  only,  1641. 
cumulative  dividends,  1643. 
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discretion  in  declaring  dividends,  1643. 
stock  and  scrip  dividends,  1645. 
rights  of  transferees,  1645. 

remedies  of   preferred    stockholders  as   to   dividends, 
1645. 
rights  as  to  management  of  corporation,  1319. 
right  to  vote  at  corporate  meetings,  1320. 
rights  on  distribution  of  assets  on  insolvency  or  dissolu- 
tion, 1321. 
rights  on  increase  or  reduction  of  capital  stock,  1322. 
preferred  stock  convertible  into  bonds,  1323. 
liabilities  of  preferred  stockholders,  1323. 
statutory  liability  to  creditors,  2543. 
rights  of  common  stockholders,  in  general,  1323. 

exchange  of  common  for  preferred  stock,  1324. 
interest-bearing  stock,  1324. 
special  stock,  under  the  Massachusetts  statute,  1325-1327. 

IV.  Bonds,  Etc.,  Convertible  into  Stock,  and  Vice  Versa,  1327- 

1331. 
in  general,  1327. 

powers  of  the  corporation,  1327,  1328. 
rights  and  liabilities  of  the  parties,  1328. 
time  of  exercising  option,  1328. 
right  to  dividends,  1328,  1329. 

right  to  preference  on  increase  of  capital  stock,  1329. 
refusal  of  corporation  to  comply  with  contract,  remedies,  1329. 
effect  of  assignment  of  bond,  1330. 
effect  of  consolidation  of  the  corporation,  1331. 

V.  Fictitious    Certificates    of    Stock,  Rights    and    Liabilities 

Arising  Therefrom,  1341-1357. 
in  general,  1341. 
overissue  of  stock  is  void,  1341. 
but  corporation  liable  in  damages,  1342. 
authority  of  officer  or  agent  issuing  the  certificate,  1344. 
forged  certificates,  1346. 
certificates  signed  in  blank,  1349. 
stolen  certificates,  1350. 
persons  who  are  entitled  to  relief,  1352. 
remedies  of  the  corporation,  1356. 

VI.  Payment  for  Stock  in  General,  1179-1193. 

necessity  for  payment,  1179,  1180. 

nonpayment  as  ground  for  forfeiture  of  charter,  876,  note,  1179. 
Vol.  3— P.  Cor.  80. 
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nonpayment  preventing  corporate  existence  or  right  to  com- 
mence business,  204,  210,  note,  214,  1179,  1180,  1555. 
affidavit  of  payment,  214,  note, 
corporation  de  facto,  259. 
payment  of  a  deposit  at  the  time  of  suhscrihing,  1180,  1555- 

1564. 
recovery  of  excessive  payments,  1181. 

payment  for  stock  in  property,  labor,  or  services,  1181-1189. 
in  general,  1181. 
overvaluation,  see  infra, 
charter,  statutory,  or  constitutional  prohibition,  1187.    And 

see  infra, 
ultra  vires  transactions,  1188. 
payment  in  notes,  bonds,  mortgageis,  etc.,  1189. 
issue  of  stock  in  payment  of  debts,  1191. 
pledge  of  stock  by  corporation,  1192. 

violation  of  provisions  as  to  payment  as  ground  for  forfeiture 
of  charter,  8,  6,  note. 

VII.     Wateeed  or  Fictitiously  Paid  Up  Stock,  1194-1267. 
and  see  Infra,  VIII,  IX. 
in  general,   1194-1197. 
summary,  1194. 

power  of  corporations  in  the  absence  of  express  charter,  statu- 
tory, or  constitutional  provisions,  1197-1204. 
issue  of  stock  at  less  than  par,  1197. 
issue  of  stock  for  property,  labor,  or  services,  1199. 
issue  of  stock  gratuitously,  1200. 
issue  of  new  stock  on  increasing  capital  stock,  1202. 
stock  issued  and  reacquired  by  the  corporation,  1203. 
treasury  stock  returned  to  corporation,  1203,  1213. 
stock  reacquired  on  nonpayment  of  assessments,  1203. 
payment  for  stock  by  application  of  dividends  or  profits, 

1203. 
payment  of  commission  to  broker  or  agent,  1204. 
special  charter,   statutory,   or  constitutional  provisions,   1204- 
1213. 
in  general,  1204. 

construction  of  particular  provisions,  1205. 
Alabama,  1207. 
California,  1208. 
Colorado,  1208. 
Illinois,  1205, 1206. 
Kentucky,  1208. 
Minnesota,  1209. 
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Missouri,  1210. 
Montana,  1210. 
New  Hampsliire,  1211. 
New  York,  1211. 
Pennsylvania,  1211. 
Wisconsin,  1212. 
England,  1212. 

full-paid  stock  returned  to  corporation,  1213. 
valuation  of  property,  labor,  or  services  received  in  payment 
for  stock,  1213-1221. 
in  general,  1213. 

the  question  of  fraud,  intentional  overvaluation,  1215. 
good  faith,  mistake  or  error  of  judgment,  1216. 
property  of  indeterminate  value,  1218. 
want  of  title  to  property,  1219. 
goodwill,  1219. 
cost  of  property,  1219. 

elements  in  valuation.  New  York  case,  1220. 
province  of  the  court  and  jury,  1220. 
presumption  and  burden  of  proof,  1221. 

VIII.     Effect  of  Issue  of,   or  Agreement  to  Issue,  Watered  or 
Fictitiously  Paid  Up  Stock,  1222-1267. 
in  general,  1222. 
rights  and  liabilities  based  upon  the  ground  that  the  issue  of 

stock  or  agreement  is  fraudulent,  1222. 
rights  and  liabilities  based  upon  the  ground  that  the  Issue  of 

stock  or  agreement  is  ultra  vires,  1223. 
rights  and  liabilities  based  upon  the  ground  that  the  issue  of 

stock  or  agreement  is  illegal,  1225. 
effect  as  against  the  state,  1226,  1227. 
forfeiture  of  charter,  1226. 
injunQtion,  1227. 
cancellation,  1227. 
effect  as  against  creditors,  see  infra,  IX. 
effect  as  against  the  corporation  itself,  1227-1234. 
in  general,  1227. 

under  particular  charter,  statutory,  or  constitutional  pro- 
visions, 1229. 
liability  on  subscriptions,  1230,  1232. 
certificates  void,  1231. 
certificates  not  altogether  fictitious,  1232. 
certificates  issued  for  property  at  an  overvaluation, 

1232. 
agreement  wholly  executory,  1232,  1233. 
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mandamus  to  compel  issue  of  certificates,  1233. 
action  by  corporation  on  note,  1233. 
assignment  of  his  rights  by  subscriber,  action  against 
assignee,  1233, 1234. 
fraudulent  and  unauthorized  issue  of  stock  by  the  direct- 
ors, 1234. 
efCect  as  against  subscribers  or  purchasers,  1234-1237. 
in  general,  1234. 

effect  of  special  charter,  statutory,  or  constitutional  pro- 
visions, 1234-1237. 
repudiation   of   subscription,    and    recovery    of   payments 
made,  1235. 
effect  as  against  dissenting  stockholders,  1237,  1238. 
secret  agreements  fraudulent  and  void,  1237. 
suit  to  compel  full  payment,  1238. 
suit  for  injunction,  1238. 

suit  to  cancel  illegal  or  ultra  vires  issue,  1238. 
suit  to  dissolve  corporation,  1238. 
efCect  as  against  stockholders  participating,  consenting,  or  ac- 
quiescing, 1238-1240. 
in  general,  estoppel,  1238. 
laches,  1239. 

liability  on  subscriptions,  1239. 
effect  as  against  transferees,  1240,  1741,  1747. 

recovery  of  damages  for  fraud,  1748. 
issue  to  directors  or  other  officers,  1242. 

IX.     Effect  of  Issue  of  Watered  or  Fictitiously  Paid  Up  Stock 
AS  Against  Creditors,  1243-1267. 
in  general,  1243. 

liable  to  or  for  benefit  of  creditors  for  full  value,  1243-1257. 
fraud  is  the  true  basis  of  this  doctrine,  1248. 
issue  of  stock  for  cash  at  a  discount,  1250, 
issue  of  stock  as  a  gratuity  or  bonus,  1250. 
issue  of  stock  for  property,  labor,  or  services,  1252. 

valuation,  1257,  1213-1221.     See  supra,  I. 
loans  to  stockholders,  1257. 
issue   of   additional   stock   after   organization   of   corporation, 

1258. 
stock  issued  and  reacquired  by  the  corporation,  1261. 
extent  of  liability,  1262. 
existing  creditors,  1263. 
creditors  participating  or  consenting,  1263. 
creditors  who  became  such  with  knowledge  of  the  facts,  1263. 
waiver  by  special  contract,  1266. 
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effect  of  transfer,  1266. 
remedy  of  creditors,  1266. 
statute  of  limitations,  2475. 

STOCK  BOOKS, 

see  "Books  of  Corporation." 

STOCK  CORPORATIONS, 
defined,  71. 

STOCK  DIVIDENDS, 
see  "Dividends." 

STOCK  EXCHANGE, 

acquisition  of  membership,  1107,  1108. 

expulsion  of  members,  1121,  1124,  1125.    And  see  "Expulsion  of 
Members." 

STOCKHOLDERS'  MEETINGS, 
see  "Meetings  and  Elections." 

STOCKHOLDERS  OR  MEMBERS, 

I.      MlSCELIiANEOtrS   MATTERS   AND   CEOSS-REFEEENCES. 

see  "Shares  of  Stock";  "Stock." 

distinction  between  stockholders  or  members  and  the  corpora- 
tion as  a  legal  entity,  10  et  seq. 

when  this  fiction  will  be  disregarded,  17. 

a  corporation  as  an  association  of  individuals,  17  et  seq. 

stockholders  or  members  may  sue  the  corporation,  and  vice 
versa,  16,  666. 

judgment  against  corporation  does  not  bind  property  of  mem- 
bers, 16. 

set-off  of  demand  due  stockholders  in  action  against  corpora- 
tion, 16. 

members  or  stockholders,  as  such,  are  not  agents  of  the  cor- 
poration, 11,  2116. 

notice  to  or  knowledge  of  stockholders  not  notice  to  or  knowl- 
edge of  corporation, -17,  2215. 

admissions  or  declarations  of  stockholders  not  binding  on  or 
admissible  against  corporation,  17,  2227. 

agent  of  corporation  not  agent  of  stockholders  or  members,  17. 

stockholders  or  members  are  "interested"  in  corporate  prop- 
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erty,  23. 

members  or  stockholders  not  parties  to  action  by  or  against 
corporation,  15. 

service  of  process  on  stockholders  not  service  on  corporation, 
15,  note. 

actions  and  judgments  against  stockholders  or  members   do 
not  affect  corporation,  15. 

de  facto  corporate  existence  as  between  members,  or  officers 
and  members,  233. 

estoppel  to  deny  corporate  existence  by  holding  out  corpora- 
tion, 276. 

right  of  set-off  by  stockholders  of  corporation  which  is  insol- 
vent, 2390,  2472,  2622. 

defense   by   stockholders   in   suits   against   corporation,    1692, 
1694. 

right  of  stockholders  to  preference  on  issue  of  stock,  1193. 

stock  convertible  into  bonds,  liability  of  consolidated  corpora- 
tion, 1079. 

rights  on  consolidation  of  corporations,  1089. 
right  to  stock,  1089. 

action  to  compel  issue  of  stock,  or  for  damages,  1090. 
secret  agreements,  1090. 
estoppel  by  accepting  new  stock,  1091. 

rights  on  reorganization  of  corporation,  1015,  1022.    And  see 
"Reorganization  of  Corporations." 

right  to  stock  in  new  company  on  reorganization,  actions,  1033. 

right  to  dividends,  see  "Dividends." 

inspection  of  corporate  books  and  papers,  1646.     See  "Inspec- 
tion of  Books  and  Papers." 

subscriptions  for  stock,  and  liability  thereon,  see   "Subscrip- 
tions for  Stock." 

statutory  liability  to  creditors,  see  "Creditors  of  Corporations." 

suits  by  stockholders  in  reference  to  corporate  property,  con- 
tracts, or  management,  see  "Stockholders'  Suits." 

suits  against  promoters,  332.    See  "Promotion  of  Corporations." 
sale  or  transfer  of  stock,  see  "Transfers  of  Stock." 

taxation  of  shares  of  stock,  see  "Taxation  of  Corporations  and 
Stock." 

II.    Acquisition  op  Membership,  1103-1112. 
in  general,  1103. 
necessity  for  a  contract,  1104. 
In  joint-stock  companies,  1105. 

subscriptions  for  stock,  1106.    And  see  "Subscriptions  for 
Stock." 
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purchase  of  stock  from  corporation,  1106. 
transfer  of  shares  of  stock,  1106.     And  see  "Transfers  of 
Shares." 
in  corporations  not  having  a  capital  stock,  1107-1112. 
in  general,  1107. 

compliance  with  provisions  of  charter,  constitution,  or  by- 
laws, 1108. 
effect  of  fraud,  1110. 
power  to  admit  members,  1111. 
power  to  exclude  from  membership,  1111,  1112. 

on  transfer  of  stock,  see  "Transfer  of  Shares." 
by-laws  as  to  qualification  and  admission  of  members,  1946. 
certificate  of  stock  not  necessary  to  make  one  a  stockholder, 

1158. 
payment  for  stock  not  necessary  to  make  one  a  stockholder, 
1179. 

III.      Loss  OP  MEMfiERSHIP,   1112-1135. 

in  general,  1112. 

transfer  of  shares  or  membership,   1114.     And  see   "Transfer 

of  Shares." 
forfeiture  of  shares  or  membership,  1114.     And  see  "Forfeiture 

of  Shares." 
surrender   of   shares   or   withdrawal   from   membership,   1115. 
See,    also,    "Release    of    Subscribers";     "Subscriptions    for 
Stock." 
expulsion  or  disfranchisement  of  members,  1116-1135. 
in  general,  1116. 

grounds  for  disfranchisement  or  expulsion,  1117-1127. 
in  general,  1117. 

by-laws  and  regulations  of  corporation,  1118,  1947. 
particular  cases,  1121. 
chambers  of  commerce,  boards  of  trade,  etc.,  1121, 1124, 

1125. 
board  of  fire  underwriters,  1122. 
medical  societies,  1122,  1125,  1126. 
trades  unions,  1123,  1125. 
mutual  benefit  associations,  1123,  1125. 
social  clubs,  1124,  1125. 
religious  societies,  1126. 
educational  corporations,  1126. 
disqualification  for  membership,  1127. 
good  faith,  1127. 

waiver  of  cause  of  expulsion,  1127. 
expulsion    for    nonpayment    of    unauthorized    assess- 
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ments,  1269,  1270. 
mode  of  procedure  to  expel  members,  1127-1131. 

in  general,  1127. 

for  commission  of  crime,  1127. 

other  causes,  necessity  for  trial,  etc.,  1128. 

•who  may  expel,  1128. 

power  of  directors,  1128. 

delegation  of  power  to  expel,  1128. 

necessity  for  hearing,  notice,  charges,  and  opportunity 
to  be  heard,  1129. 

sufficiency  of  notice,  1129,  1130. 

the  trial  or  hearing,  1130,  1131. 
remedies  for  wrongful  expulsion,  1131-1134. 

mandamus  to  procure  reinstatement,  1131. 

suit  in  equity  for  injunction  or  reinstatement,  1132. 

necessity  to  exhaust  remedies  within  the  corporation, 
1133. 

collateral  attack  on  expulsion,  1133. 

action   to   recover    damages   for   wrongful   expulsion, 
1134. 
review  of  action  of  corporation  by  the  courts,  1134. 

IV.    Deaungs  between  a  Cokpobation  and  Its  Stockhoijjees  ob 
Members,  1934-1938. 

in  general,  1934. 

contracts  generally,  11,  1658,  1935. 

loans  and  taking  security,  1935. 

sales  and  conveyances,  1658,  1935,  1936. 

preference  of  stockholders  as  creditors,  1936. 

purchase  of  property  of  corporation  at  execution  or  judicial 

sale,  1936. 
frauds  upon  other  stockholders,  1937. 
return  of  consideration  in   order  to  rescind   for  fraud,   1937, 

1938. 
stockholders'  rights  as  creditors  of  the  corporation,  2423-2425. 

in  general,  2423. 

preferences  to  stockholders,  2423,  2425. 

set-off  by  stockholders,  2424. 

rights  as  to  dividends,  2424.    See  "Dividends." 

preferred  stockholders  as  creditors,  2425. 

v.    Control  or  Management  of  Corporation  by  Stockholders  or 
Members,  1903-1934. 
in  general,  1903. 
powers  of  stockholders  or  members,  1904. 
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powers  vested  by  the  charter  in  the  board  of  directors  or  trus- 
tees, 1905. 
power  of  the  stockholders  or  members  individually,  1906,""1907. 
in  general,  1906. 

conveyances  and  mortgages,  1906. 
contracts,  1907. 

notice  to  stockholders  or  members,  1907,  2215. 
declarations  or  admissions  of  stockholders  or  members, 

1907,  2227. 
action  as  stockholders  not  action  as  individuals,  1907. 
as  to  stockholders'  meetings  and  voting,  see  "Meetings  and 

Elections." 
power  of  the  majority  in  the  management  of  a  corporation, 
1908-1934. 
in  general,  1908. 
ultra  vires  acts,  1908. 

fraud  as  against  minority,  1908,  1909,  1937. 
impairment  of  contract  rights  of  minority,  1909. 
will  of  majority  governs  in  matters  within  the  powers  of 

the  corporation,  1909-1913. 
alienation  of  property  and  winding  up  of  corporation,  1913- 
1916. 
in  general,  1913. 

taking  stock  in  another  corporation,  1915. 
leases,  1916. 
power  of  majority  to  surrender  charter  and  dissolve  cor- 
poration, 852. 
adoption  of  by-laws,  1953,  1954. 
issue  of  preferred  stock,  1305-1307. 

consolidation  of  corporations,  1051.    And  see  "Consolida- 
tion of  Corporations." 
alterations  or  amendments  in  corporation  or  charter,  171, 
691,  1916-1933. 
when  authorized  by  charter,  1916. 
alteration  or  amendment  not  authorized  by  charter, 
1917  et  sea- 
in  general,  1917. 
radical  or  fundamental  changes  in  character  or 

purposes  of  corporation,  1918-1923. 
release  from  liability  on  subscription,  1919. 
suit  to  enjoin,  1920. 

applications  of  this  doctrine  to  particular  altera- 
tions or  amendments,   1920. 
amendments  in  furtherance  of  objects  of  the  cor- 
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poration,  1923-1926. 
applications  of  this  doctrine  to  particular  amend- 
ments, 1924. 
effect  of  reservation  by  the  state  of  power  to  alter, 
amend,  or  repeal  charter,  691,  1926-1933. 
Massachusetts  and  New  York  doctrine,  1926. 
contrary  and  more  reasonable  doctrine,  1930. 
alteration  and  change  distinguished,  1932. 
exercise   of  power   of   eminent   domain  by   state, 

1933. 
ratification   by   stockholders   of   unauthorized   act 

of  majority,  1933. 
estoppel  of  minority,  1933. 

VI.     Liabilities  of  Stockholders  or  Members. 

liability  as  partners  on  failure  to  incorporate,  220-224. 
liability  on  contracts,  220. 
where  business  is  illegal,  222. 
statutory  liability,  224. 
relation  as  partners  inter  se,  224. 
liability  for  torts,  224. 

de  facto  corporate  existence,  231,  236.     See  "De  Facto  Cor- 
porations." 
estoppel  by  dealing  with  corporation,  267. 
assessments  upon  stockholders  or  members  after  full  payment, 
1267-1270. 
in  general,  1267. 
by-laws,  1269. 

forfeiture  of  shares  for  nonpayment  of  unauthorized  as- 
sessment, 1269. 
injunction,  1269. 
action  for  conversion,  1269. 
expulsion    for    nonpayment   of    unauthorized    assessment, 

1269, 1270. 
estoppel  by  payment  of  previous  assessments,  1270. 
power  to  assess  conferred  by   charter,  statute,  or  agree- 
ment, 1270. 
unequal  assessments,  1270. 
liability  on  subscriptions,  see  "Subscriptions  for  Stock." 
statutory  liability  to  creditors,  see  "Creditors  of  Corporations." 
withdrawal  of  assets  by  stockholders,  2359-2362. 
in  general,  2359. 
remedies  of  creditors,  2362. 

judgment  against  corporation  conclusive  against  stockhold- 
ers, 2362. 
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actions  by  stoofeholders  to  enforce  individual  rights,  or  redress  or 

prevent  individual  injuries,  1659. 
suits  with  respect  to  injuries  to  the  corporation  or  stockholders 

collectively,  1661  et  seq. 
individual  and  collective  rights  of  stockholders  distinguished,  1662. 
actions  at  law  to  redress  injuries  to  the  corporation,  1663. 
the  general  right  of  stockholders  to  sue  in  equity,  1665. 
suits  to  enjoin  or  set  aside  ultra  vires  transactions,  and  prevent 

diversion  or  misapplication  of  assets,  1667-1674. 
suits  for  redress  or  relief  in  case  of  fraud  of  the  majority,  1674, 

1675. 
suits  for  redress  or  relief  in  case  of  fraud,  excess  of  authority,  or 
negligence  of  directors  or  other  officers,  1675-1678. 
decree  for  payment  directly  to  stockholders,  1678. 
suits  against  third   persons  to  enjoin  or  redress  injuries  to  the 

corporation,  1678-1680. 
necessity  and  sufficiency  of  effort  to  obtain  relief  through  the  cor- 
poration or  its  officers,  1680-1685. 
matters  within  the  discretionary  powers  of  the   directors   or  the 
majority  stockholders,  1685-1690. 
illustrations,  1687. 
refusal  to  sue,  1689. 
summary  of  the  circumstances  necessary  to  enable  a  stockholder 

to  sue,  1690-1692. 
defense  by  stockholders  in  suits  against  corporation,  1692-1694. 
suit  or  defense  by  stockholder  in  the  name  of  or  for  the  corpora- 
tion, 1694. 
effect  of  assignment  by  the  corporation  for  the  benefit  of  creditors, 

1694. 
effect  of  dissolution  of  the  corporation,  1695. 
suits  by  stockholders  in  the  federal  courts,  equity  rule  94,  1696. 
persons  entitled  to  sue  as  stockholders,  1698. 
transferees,  1699,  1746. 

unregistered  transfer,  1792. 
executor  or  administrator,  1699. 
trustee  and  cestui  que  trust,  1699. 
pledgor  and  pledgee,  1699,  1878. 
unregistered  transferee,  1701. 
motive  of  stockholder  In  suing,  1701. 
extent  of  interest,  1703. 

laches  and  estoppel,  1703.  •; 

laches,  1704. 

estoppel  by  consent,  acquiescence,  or  participation,  1705. 
parties  to  stockholders'  suits,  1708-1711. 
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judgment  or  decree  as  a  bar,  1711. 

appointment  of  receiver,  and  winding  up  or  dissolution,  1712. 
suits  based  upon  issue  of  watered  or  fictitiously  paid  up  stock,  1237, 
1238. 

suit  to  compel  full  paym.ent,  1238. 

suit  to  enjoin  issue,  1238. 

suit  to  cancel  issue,  1238. 

suit  to  dissolve  the  corporation,  1238. 

estoppel  by  consent,  acquiescence,  or  participation,  1238-1240. 
liability  of  promoters  to  stockholders,  323-335. 

remedies  of  stockholders  against  promoters,  332,  333. 

liability  of  promoters  to  subscribers  on  failure  to  incorporate, 
334. 
right  of  creditors  to  intervene  in  stockholders'  suits,  2348. 
suits  by  stockholders  or  members  of  foreign  corporations,  to  In- 
terfere with  management,  2753-2758. 

to  set  aside  contracts,  2755. 

STOLEN  CERTIFICATES, 

effect  of  transfer,  1806.    See  "Transfer  of  Shares,"  V. 

STRICT  CONSTRUCTION, 

of  charters,  377. 

special  franchises  or  privileges,  377. 

SUBROGATION, 

of  sureties  to  lien  of  corporation  on  shares  of  stock,  1768. 

SUBSCRIPTIONS, 

see  "Subscriptions  for  Stock." 
power  of  corporations  to  subscribe  to  other  enterprises,  434-436. 
ultra  vires  subscriptions,  see  "Ultra  Vires  Contracts  and  Transac- 
tions." 

SUBSCRIPTIONS  FOR  STOCK, 

I.    Natdbe,  Fobmation,  and  Validity  of  Conteacts  of  Subsceip- 
TioN,  1360-1416. 
In  general,  1360. 

subscriptions  defined,  and  distinguished  from  other  agreements 
to  take  stock,  1360-1363. 
contract  to  purchase  stock,  1361. 
agreement  to  subscribe,  1362,  1374. 
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promise  that  another  shall  subscribe,  1362,  1377. 

agreements  between  subscribers,  1362,  1377. 

subscription  for  contract  or  loan,  1363. 
formation  of  contract  of  subscription,  in  general,  1363. 

mutual  consent,  or  offer  and  acceptance,  1363. 

subscriptions  after  formation  of  corporation,  1365. 

subscriptions  before  formation  of  corporation,  1367. 
formation  of  a  different  corporation,  1369. 
consideration  and  mutuality,  1371. 

subscriptions  under  seal,  1373. 
incomplete  subscriptions,  1373. 
subscription  distinguished  from  agreement  to  subscribe  in  the 

future,  1374. 
subscription  distinguished  from  agreement  that  another  shall 

subscribe,  1377. 
a  subscription  paper  as  a  contract  between  the  subscribers, 

1377. 
agreement  to  pay  agent  or  trustee  for  proposed  corporation, 

1380. 
form  of  subscription  and  formalities  in  subscribing,  1381-1391. 

in  general,  1381. 

form  or  formalities  required  by  charter  or  statute,  1382. 

necessity  for  writing,  statute  of  frauds,  1383,  1384. 

requirement  of  formal  articles  of  association,  1385. 

signing  subscription  book,  1386. 

acknowledgment  of  articles  or  agreement,  1387. 

substantial  compliance  with  charter  or  statute  is  suflScient, 
1387. 

provisions  which  are  merely  directory,  1388. 
subscriptions  implied  from  conduct,  1389. 

acting  as  a  director,  1389. 
effect  of  mistake,  1389. 
capacity  of  subscribers,  and  effect  of  disability,  1391-1395. 

in  general,  1391. 

infants,  1392. 

married  women,  1393. 

subscriptions  by  or  for  the  corporation  itself,  1393. 

subscriptions  by  other  corporations,  1393.     See  523-534. 

subscriptions  by  municipal  corporations,  1394. 

subscriptions  by  officers  or  agents,  1394. 

subscriptions  by  commissioners,  1394. 

citizenship  and  residence,  1395. 
subscriptions  made  through  agents,  1395-1398. 

in  general,  1395. 
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estoppel  to  deny  authority,  1396. 
ratification,  1396. 

liability  of  pretended  agent,  1397. 
subscriptions  by  partners,  1398. 

authority  and  duties  of  persons  receiving  subscriptions,  1398- 
1405. 
in  general,  1398. 
ratification  by  corporation,  1399. 
conditions  precedent,  1428. 
special  terms,  1457. 

commissioners  to  open  books  and  receive  subscriptions, 
1400-1405. 
in  general,  1400. 

discretion,  acting  by  deputy,  1400. 
failure  to  take  oath,  1401. 

authority  and  powers  of  commissioners,  1401,  1428. 
requirement  of  notice,  1402. 

termination  of  commissioners'  authority  and  responsi- 
bility, 1402. 
subscriptions  by  the  commissioners,  1403. 
neglect,   fraud,   or  illegal  action   on   the  part  of  the 

commissioners,  1404. 
responsibility  of  corporation  for  fraud  of  commission- 
ers, 1463. 
delay  of  commissioners  in  taking  subscriptions,  210, 
note, 
revocation  or  withdrawal  of  subscriptions,  1405-1414. 

before  formation  of  corporation  or  acceptance,  1405. 
after  acceptance,  1409. 

subscriptions  upon  condition  precedent,  1432. 
subscriptions  under  seal,  1411. 
notice  of  revocation,  1411. 

subscriptions  irrevocable  by  force  of  charter  or  statute, 
1413. 
lapse  of  subscription,  1414,  1415. 

death  or  insanity  of  subscriber,  1414,  1415. 
delay  in  acceptance,  1415. 
illegality  in  contracts  of  subscription,  1415. 
proof  of  subscriptions,  1416. 

II.    Conditions  Pkecedent  to  Liability  on  Subscriptions,  and  Con- 
ditional Delivery,  1419-1447. 

in  general  1419. 

conditional  subscriptions  defined,  1419. 
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distinguished  from  subscriptions  upon  special  terms,  1420-1424. 

See  infra, 
validity  of  conditions  precedent,  1424-1429. 

subscriptions  after  corporation  Is  formed,  1424. 
subscriptions  before  corporation  is  formed,  1426. 
authority  of  commissioners,  1428. 
effect  of  unauthorized  conditional  subscriptions,  1429. 
oral  conditions  affecting  written  subscriptions,  1430. 
effect  of  valid  conditional  subscriptions,  1431-1436. 

before  performance  or  fulfillment  of  condition,  1431. 

revocation  or  withdrawal,  1432. 
after  performance  or  fulfillment  of  condition,  1433. 
construction  and  performance  of  conditions,  1434. 
notice  of  performance,  1435. 
implied  conditions  precedent  to  liability  on  subscriptions,  1436- 
1442. 
fixing  amount  of  capital  stock,  1436. 

subscription  of  entire  capital  stock,  or  of  a  certain  per- 
centage thereof,  1437.     See  infra, 
payments  on  subscriptions,  1437.     See  infra, 
issue  or  tender  of  certificate  of  stock,  1437. 
formation  of  corporation,  and  effect  of  irregularity  or  fail- 
ure to  Incorporate,  1439-1441. 
subscriptions  after  formation  of  corporation,  1439. 
de  facto  corporation,  1439.     See  232. 
estoppel  to  deny  corporate  existence,   1439,   1440. 
See  267,  277. 
subscriptions  before  corporation  Is  formed,  1440. 
organization  of  corporation  after  creation,  1441. 
noncompliance  with  conditions  subsequent,  1441. 
cure  of  defects  In  organization  by  legislature,  1441. 
waiver  of  conditions  by  subscriber,  and  estoppel,  1442-1445. 
waiver  in  general,  1442. 
estoppel  to  set  up  conditions,  1444. 
conditional  delivery  of  subscription,  1445. 
estoppel,  1446. 

III.     Subscriptions   upon    Special   Terms,  or   Conditions    Subse- 
quent, 1447-1458. 

in  general,  1447. 

definition,  and  effect  In  general,  1447.    And  see  1420. 
power  to  accept  subscriptions  upon  special  terms,  and  validity 
thereof,  1449. 
In  general,  1449. 
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violation  of  charter,  statutory,  or  constitutional  provisions, 

1451. 
special  terms  constituting  a  fraud  upon  other  subscribers 

or  creditors,  1452-1455. 
agreement  to  pay  interest,  ,1455. 
oral  stipulations,  1456. 
stipulations  In  other  writings,  1456,  1457. 
authority  of  agents  receiving  subscriptions,  1457. 

IV.      FRAtTD  IN  PEOCUKING  SUBSCRIPTIONS,  1459-1487. 

in  general,  1459. 
effect  of  fraud  in  general,  1459. 

want  of  authority  on  part  of  person  making  representation, 
1461-1464. 

in  general,  1461. 

ratification,  1463. 

commissioners  to  receive  subscriptions,  1463. 

promoters,  1463.     See  333. 

representations  at  public  meetings,  1464. 

representations  by  committee,  1464. 

province  of  court  and  jury,  1464. 
what  amounts  to  fraud  in  procuring  subscriptions,  1465-1484. 

in  general,  1465. 

particular  representations,  1465,  1466. 

nondisclosure  or  concealment  of  facts,  1466. 

expression  of  opinion  or  prediction,  1467. 

promises  and  statements  of  intention,  1470. 

representations  as  to  the  law,  1471. 

falsity  of  statement,  1472. 

knowledge  that  representation  is  false,  and  intent  to  de- 
ceive, 1472. 

the  representation  as  an  inducement,  1473. 

right  to  rely  upon  representations,  negligence,  1474. 

necessity  for  injury,  1477. 

remedies  of  subscriber  in  case  of  fraud,  1478-1487. 

rescission  in  general,  1478. 

recovery  of  money  or  other  consideration,  1479. 

action  for  deceit,  1479. 

limitations  upon  the  right  to  rescind,  1480-1487. 
in  general,  1480. 
ratification  as  a  bar  to  rescission,  1481. 

return  of  stock,  1482. 
laches  as  a  bar,  1482. 
removal  of  name  from  books,  1484. 
rescission  as  against  third  persons,  1484. 
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effect  of  insolvency  of  the  corporation,  1484. 

V.  Withdrawal,   Release,  and  Discharge  of  Subscribers,   1487- 

1512. 

in  general,  1487. 

withdrawal  of  subscribers,  1488. 

release  of  subscribers  by  the  corporation,  1489. 

directors  cannot  release,  2108. 

discharge  by  payment,  1493. 

rescission  for  refusal  to  issue  a  certificate  of  stock,  1337. 

discharge  by  transfer  of  shares,  1493. 

discharge  in  bankruptcy,  1494. 

discharge  by  alteration  of  contract,  1494. 

nonperformance  of  conditions  precedent  or  special  terms,  1495. 

alteration  or  amendment  of  charter,  1498. 

formation  of  a  different  corporation,  1502. 

consolidation,  1502.     See  1069,  1091. 

special  agreements  with  other  subscribers,  1503. 

release  of  other  subscribers,  1503. 

nonpayment  by  other  subscribers,  1503. 

no  discharge  by  exercise  of  powers  conferred  by  charter  or 

general  law,  1504. 
mismanagement  of  corporation,  1505. 
illegal  election  of  oflScers,  1505. 
failure  to  comply  with  provisions  of  charter  or  general  law, 

1506. 
ultra  vires  acts,  1506. 
nonuser  or  abandonment  of.  enterprise  on  part  of  corporation, 

1508. 
delay  in  making  calls,  1510. 
statute  of  limitations,  1510-1512. 

VI.  Remedies  op  Corporation  against  Subscribebs,  1512-1524. 
in  general,  1512. 

actions  on  subscriptions,  1512-1516. 

in  general,  1512. 

effect  of  remedy  by  forfeiture  or  sale  of  shares,  1514. 
forfeiture  "or  sale   of  shares   for  nonpayment  of  assessments, 
1516-1523. 

in  general,  1516. 

by-laws,  1516, 1517. 

mode  of  forfeiture  or  sale,  etc.,  1517. 

demand  and  notice,  1518. 

invalid  calls  or  assessments,  1519. 

effect  of  forfeiture  or  sale,  1519-1522. 

Vol.  3  P.  Cor.— 80. 
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in  general,  1520. 

statutory  liability  to  creditors,  1520. 
action  to  recover  balance,  1520-1522. 
fraudulent  or  collusive  forfeiture,  1521. 
remedies  in  case  of  unauthorized  or  irregular  forfeiture  or 
sale,  1522,  1523. 
sujt  In  equity  to  set  aside  the  same,  1522. 
action  for  conversion,  1522. 
suit  for  injunction,  1523. 

suit  for  specific  interest  in  corporate  property,  1523. 
laches  and  estoppel,  1523. 
set-off  and  counterclaim  by  subscriber,  1523. 

VII.  Calls  ob  Assessments  on  Subscriptions,  1524-1536. 

in  general,  1524. 

definitions,  1524. 

when  calls  are  necessary,  1525. 

validity  and  sufficiency  of  calls,  1527-1534. 

what  law  governs,  1527. 

by  whom  they  must  be  made,  1528. 

delegation  of  authority,  1528. 

time  of  making,  1529. 

conditions  precedent,  1529,  1544. 

purpose  of  call  and  necessity  therefor,  1530. 

mode  of  making  calls,  1531. 

effect  of  irregularities,  1531,  1532. 
waiver  and  estoppel,  1533. 
cure  by  new  call,  1533. 

inequality,  1533. 

partial  invalidity,  1534. 
notice  and  demand  of  payment,  1534. 
actions  to  recover,  1512-1516,  1520.     See  supra, 
sale  or  forfeiture  of  shares  for  nonpayment,  1516-1523.     See 
supra. 

VIII.  Assignment,  Moetgage,  oe  Pledge  of  Unpaid  Subscbiptions, 
1536-1538. 

in  general,  1536. 

when  calls  have  been  made,  or  are  unnecessary,  1536. 
when  calls  are  necessary,  and  have  not  been  made,  1537. 
construction  of  sale  or  other  transfers,  1537. 
assignment  for  benefit  of  creditors,  1537. 

express  authority  in  charter,   articles  of   association,  or  gen- 
eral law,  1537,  1538. 
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IX.  Interest  on  Subscbiptions  and  Penalties  foe  Nonpatment, 

153S,  1539. 
in  general,  1538. 
liability  for  interest,  1538. 
when  interest  begins  to  run,  1538. 
penalty  for  nonpayment  of  assessments,  1539. 

X.  Subscription   op   E\rn  Amount   op   Capital  Stock  or  of  a 

Specified  Percentage,  1539-1555. 
in  general,  1539. 
as  a  condition  precedent  to  legal  incorporation,  or  right  to 

commence  business,  1540. 
as  a  condition  precedent  to  liability  on  subscriptions,  1541. 

express  provisions  therefor,  1541. 

when  the  condition  is  implied,  1542. 

when  the  condition  is  not  implied,  1544. 

on  increase  of  capital  stock,  1547. 
what  subscriptions  or  promises  may  be  counted,  1548. 

in  general,  1548, 

guaranty,  1548. 

fictitious  subscriptions,  1548. 

subscriptions  by  infants,  married  women,  or  other  persons 
under  legal  disability,  1548,  1549. 

subscriptions  by  the  corporation  itself,  1549. 

subscriptions  by  other  corporations,  1549. 

subscriptions  by  insolvent  persons,  1549,  1550. 

conditional  subscriptions,  1550. 

subscriptions  upon  special  terms,  1551. 

unauthorized  subscription  as  agent,  1552. 

evidence.  1552. 
waiver  of  the  condition,  1553. 

estoppel  to  set  up  nonperformance  of  the  condition,  1553. 
violation  of  provisions  as  to  subscriptions  as  ground  for  for- 
feiture of  charter,  876. 

XI.  Payments  on  Subscriptions,  1555-1564. 
in  general,  1555. 

effect  of  nonpayment  on  legality  of  incorporation  or  right  to 

commence  business,  1555.     See  259. 
effect  of  nonpayment  on  validity  of  subscriptions  and  liability 

of  subscribers,  1556. 
failure  of  subscriber  to  pay  deposit  at  the  time  of  subscribing, 
1557-1563. 
subscriptions  after  incorporation,  1557. 
provisions  not  applicable  to  subscriptions  after  incorpora- 
tion, 1559. 
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subscriptions  prior  to  incorporation,  1559. 

requirement  in  by-law,  1562. 
sufficiency  of  payments,  1563. 

liability  of  promoters  to  subscribers  on  failure  to  incorporate, 
334. 

xii.     oversubscbiption   and   apportionment   or    distribution   of 
Stock,  1564-1567. 

in  general,   1564. 

effect  of  oversubscription,  1565. 

distribution  or  apportionment  by  commissioners,  1565. 

discretion  of  commissioners,  delegation,  1567. 

fraud,  1567. 

XIII.  Estoppel  op  Subscribers  for  Stock,  1567-1575. 
in  general,  1567. 

estoppel  to  deny  corporate  existence,  1568. 

estoppel  to  deny  subscription  or  validity  thereof,  1570. 

estoppel  to  set  up  release  or  discharge,  1573. 

estoppel   to   set  up   nonperformance   of   conditions   precedent, 

1444,  1574. 
estoppel  to  set  up  that  delivery  of  subscription  was  conditional, 

1446,  1574. 
estoppel  of  the  corporation  and  other  subscribers,  1575. 

XIV.  Liability  on  Unpaid  Stock  to  or  foe  the  Benefit  of  Cred- 

itors OF  THE  Corporation,  2428-2476. 
in  general,  2428. 
stockholders  are  liable  in  equity  for  balance  due  on  stock,  2428- 

2431. 
effect  of  dissolution  of  corporation,  2431. 
liability  on  account  of  watered  or  fictitiously  paid  up  stock, 

2433.     See  "Watered  or  Fictitiously  Paid  Up  Stock." 
defenses   available  to   subscribers  as   against   creditors,   2433- 
2439. 
in  general,  2433. 

no  binding  contract  of  subscription,  2433. 
failure  to  issue  certificate  of  stock,  2434. 
subscriptions  upon  conditions  precedent,  2434. 
subscriptions  upon  special  terms,  2434. 
fraud  in  procuring  subscription,  2436. 
mistake  in  subscribing,  2436. 
release  or  discharge,  2437. 

forfeiture  or  sale  of  stock  by  corporation  for  nonpayment 
of  subscriptions,  2438. 
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unauthorized  increase  of  stoclt,  2438. 
illegality  or  irregularities  in  organization  of  corporation, 
2438. 
estoppel  of  stockholders  and  others  as  against  creditors,  2439- 
2443. 
in  general,  2439. 

to  deny  fact  or  validity  of  subscription,  2439. 
to  set  up  release  or  discharge,  2440. 
to  rescind  for  fraud,  2440. 

to  set  up  nonperformance  of  condition  precedent,  2440. 
to  assert  want  of  authority  or  irregularity  in  an  increase 

of  stock,  2441. 
to  deny  legal  existence  of  corporation,  2442. 
extent  of  stockholder's  liability,  2443. 
contribution  among  stockholders,  2444. 

■who  are  liable  to  creditors  for  unpaid  subscriptions,  2445-2451. 
in  general,  2445. 
infants,  2445. 
married  women,  2445. 
other  corporations,  2446. 
effect  of  transfer  of  stock,  2447-2450. 
in  general,  2447. 
statutory  provisions,  2447. 
what  law  governs,  2447. 
colorable  transfers,  2448. 
transfer  to  person  under  disability,  2448. 
to  infant,  2448. 

to  the  corporation  or  its  ofiBcers,  2448. 
to  insolvent  person,  2449. 

transfer  after  commencement  of  action,  2449. 
unregistered  transfers,  2449. 
effect  of  pledge  of  stock,  2450. 

persons  subscribing  for  or  holding  stock  as  agent  or  trus- 
tee, and  liability  of  real  owner,  2450. 
books  of  corporation  as  evidence,  2451. 
remedies  of  creditors  against  stockholders  on  unpaid  subscrip- 
tions, 2452-2464. 
actions  at  law,  2452. 

garnishment,  attachment,  and  trustee  process,  2453. 
execution  against  stockholders,  2455. 
mandamus,  2455. 

remedy  by  suit  in  equity,  2455-2464. 
in  general,  2455. 
assessments  or  calls,  2456,  2457. 


3002  INDEX. 

[KEFEEENCES  ABB  TO  PAGES.] 

SUBSCRIPTIONS  FOR  STOCK— Cont'd. 

appointment  of  receiver,  2457.    See  infra. 

equitable  remedy  not  taken  away  by  statute  giving 

remedy,  2457. 
adequate  remedy  at  law,  2458. 
exhausting   legal    remedies    against   the    corporation, 

judgment  and  execution,  2459. 
joinder  of  causes  of  action,  2460. 
parties  to  suits,  2460-2464. 
remedies  in  case  of  receivership,  in  general,  2464. 
effect  of  decree  making  call  or  assessment,  2464. 
actions  and  suits   by   receiver  against  stockholders, 

2465. 
attachment,  2465. 

necessity  for  call  or  assessment,  2466. 
decree  authorizing  call  by  receiver,  2466. 
suit  by  receiver  against  stockholders  in  other  states, 

2466. 
conclusiveness  of  decree  or  judgment  against  stock- 
holders not  parties,  2467. 
defenses  as  against  receiver,  2467,  2468. 
collateral  attack  on  appointment  of  receiver,  2468. 
independent  suits  by  creditors,  injunction,  2468. 
remedy  on  neglect  of  receiver  to  sue,  2468. 
decree  authorizing  receiver  to  compromise  with  stock- 
holders, 2468. 
remedies  in  case  of  insolvency  or  bankruptcy  proceedings, 

2469. 
remedies  in  case  of  assignment  for  benefit  of  creditors, 
2469. 
actions  by  assignee,  2469. 
actions  in  other  states,  2470. 
conclusiveness    of   judgment   against    corporation    as    against 

stockholders,  2470. 
set-off  of  debts  due  to  stockholders,  2472. 
application  of  statute  of  limitations,  2473. 
watered  or  bonus  stock,  2475. 

SUBJECT-MATTER  OF  STATUTES, 

unity  of  subject-matter,  100. 
expression  in  title  of  act,  101. 

SUBSTANTIAL  COMPLIANCE  WITH  STATUTES, 
in  organization  of  corporations,  213-216. 
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SUCCESSION, 

the  capacity  of  continuous  succession,  25. 

SUCCESSION  OF  CORPORATIONS, 

I.  Succession  in  General,  and  Reorganization,  965-1040. 
in  general,  965. 

reincorporation,  966. 

reorganization,  967.    And  see  infra. 

consolidation,  967.     And  see  infra. 

power  of  corporation  to  transfer  property,  and  franchises,  968. 

And  see  "Property  of  Corporations." 
authority  to  reincorporate  or  reorganize,  and  validity  in  gen- 
eral, 969. 
after  sale  of  property  on  foreclosure  of  mortgage  or  exe- 
cution, 970,  971.     And  see  Infra, 
power  of  directors  to  bind  stockholders  or  memhers,  970. 
presumption  of  directors'  authority,  970,  971. 
repeal   or   amendment   of  statute   authorizing   reorganiza- 
tion, 971. 
transfer  of  property  or  property  -and  franchises  as  a  dissolu- 
tion, 971.    And  see  "Dissolution  of  Corporations." 
whether  an  old  corporation  is  continued  or  a  new  corporation 
created,  971-978. 
in  general,  971. 

creation  of  new  corporation,  972. 
mere  continuance  of  old  corporation,  974. 
extension  or  revival  of  charters,  974. 
amendment  of  charters,  976. 

grant  of  special  charter  to  an  existing  corporation,  976. 
change  or  retention  of  name,  976. 

change  of  state  or  other  bank  into  a  national  bank,  1008. 
See  infra, 
whether  purchasers  become  a  corporation,  976. 

II.  Property,  Rights,  Powers,  Franchises,  and  Privileges  of  Suc- 

ceeding Corporation,  978-985. 

property  and  rights  in  general,  978. 

property  not  covered  by  mortgage,  978. 

property  and  rights  which  have  vested  in  others  on  happen- 
ing of  contingency,  979. 

continuing  contracts,  termination,  979. 

subscriptions,  981. 

powers,  franchises,  privileges,  and  immunities  of  succeeding 
corporation,  981. 

franchises  passing  with  property,  982. 
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right  of  eminent  domain,  982,  983. 

strict  construction  in  favor  of  the  public,  983. 

exemption  from  legislative  control,  983. 

rates  chargeable  by  railroad  companies,  etc.,  984. 

exemptions  from  taxation,  985. 

effect  of  constitutional  prohibitions,  985. 

III.  Liabilities  op  Succeeding  Cobpoeation,  985-1005. 

debts  and  contracts  in  general,  985. 
in  case  of  purchase  at  execution  sale,  986. 
purchase  at  foreclosure  or  other  judicial  sale,  987. 
purchase  at  sale  under  power  in  a  deed  of  trust,  988. 
direct  sale  and  transfer,  988. 
liability  for  torts,  989. 

special  agreement  to  pay  or  assume  debts  or  contracts,  990. 
debts  or  liabilities  so  assumed,  991. 
judgment  in  pending  action,  992. 
statute  of  frauds,  992. 

defenses  of  succeeding  corporation  not  other  than  those 
of  old,  992. 
implied  assumption  of  debts  or  other  liabilities,  993. 
conveyances  or  transfers  fraudulent  as  to  creditors,  994-999. 
in  general,   994. 
foreclosure  sale,  996. 
transfers  not  fraudulent,  996. 
remedies  of  creditors,  997. 
at  law,  997. 
in  equity,  997. 
in  admiralty,  998. 

as  against  bona  fide  purchasers,  998. 
mere  continuance  of  old  corporation,  999. 

liability  imposed  upon  succeeding  corporation  by  statute,  1001. 
obligations  and  covenants  running  with  the  property  acquired, 
1003. 

IV.  Liability  op  the  Old  Corporation,  1005-1007. 
in  general,  1005. 

release,  1006. 
consideration,  1006. 

v.     Change  of  State  oe  Other  Bank  into  a  National  Bank,  1007- 
1011. 
in  general,  1007. 

effect  of  change,  in  general,  1008. 
assets,  1009. 


INDEX.  300S 

[eefebencbs  are  to  pages.] 

SUCCESSION  OP  CORPORATIONS— Cont'd. 

contracts,  rights  of  action,  1010. 

liabilities,  1010. 

bonus  exacted  by  the  state,  1011. 

VI.  Reorganization  Agreements  and  Promotion,  and  Rights  op 
Bondholders,  Stockholders,  and  Creditors  Generally,  1011- 
1040. 

in  general,  1011. 

reorganization  without  foreclosure,  1011-1014. 
in  general,  1011. 

effect  of  agreement  and  reorganization,  1012. 
specific  enforcement  of  agreement,  1013. 
consideration  for  agreement,  1013. 
transfer  of  property  to  a  new  corporation  by  absolute  sale  or 
lease,  1014. 
whether  ultra  vires,  1014. 
dissenting  stockholders,  1014. 
rights  of  bondholders  or  other  lienholders,  1015. 
fraud  upon  stockholders,  1015. 
purchase  by  majority  stockholders,  1015. 
purchase  by  officers,  10i5. 

sale  of  property  after  expiration  of  charter  in  winding  up, 
1015. 
foreclosure  and  sale  under  mortgage  or  deed  of  trust,  and  other 
judicial  sales,  1016-1039. 
in  general,  1016. 

rights  as  betweeen  bondholders,  1017. 
rights  of  second  mortgage  bondholders,  1019. 
who  may  purchase  at  sale,  in  general,  1019. 
bondholders,  1019. 

agent  of  bondholders  or  committee,  1019. 
attorney  of  corporation,  1019. 
the  trustee  in  the  mortgage  or  deed  of  trust,  1020. 
purchase  by  or  for  stockholders,  1022. 
purchase  by  directors  or  other  officers,  1022. 
rights  of  unsecured  creditors,  1024. 
payment  or  benefit  to  stockholders,  1024. 
construction  of  reorganization  agreements,  1025. 
powers  of  reorganization  committee,  1026. 
notice  to  committee  as  notice  to  principals,  1027. 
turning  in  bonds  as  payment  for  property,  1027. 
estoppel  to  raise  objections,  1027. 
laches  in  raising  objections,  1027. 
right  to  participate  in  reorganization,  1028. 
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illegality  in  reorganization  agreements,  1030. 

intention  to  create  monopoly,  1031. 

rights  and  remedies  against  the  new  corporation,  1032. 

in  general,  1032. 

obligation  to  Issue  stock  to  persons  entitled,  1033. 

right  to  dividends,  laches,  1034. 

stockholder's  rights  in  surplus  transferred  from  old  cor- 
poration, 1035. 

new  corporation  not  in  position  of  bona  fide  purchaser, 
1035. 
liability  to  tax  on  reorganization,  1035. 
statutory  provisions  for  reorganization,  1036-1039. 

power  of  the  legislature,  1036. 

in  England  and  Canada,  1036. 

implied  assent  of  parties,  1038. 

compliance  with  terms  and  conditions  of  statute,  1038. 

reorganization  independently  of  the  statute,  1039. 
promotion  of  reorganizations,  1040. 

VII.  Incoepora-tion  of  Paetnekships  and  Other  IJnincoepoeated 

Associations,  340-349. 
in  general,  340. 
effect  in  general,  340. 

title  to  property,  conveyances  and  transfers,  341. 
equitable  title,  342. 

transfer  of  title  by  charter  or  articles  of  association,  342. 
estoppel  of  corporators,  343. 
fraudulent  conveyances,  343. 

New  York  case.  Booth  v.  Bunce,  343. 
rights  of  corporation  with  respect  to  contracts  of  and  debts 

due  to  partnership  or  association,  344. 
liability  of  corporation  on  debts  or  contracts  of  partnership  or 
association,  345. 
in  general,  345. 
statute  of  frauds,  346. 
presumption  from  receipt  of  assets,  346. 
running  account,  application  of  payment,  mechanic's  lien, 
347. 
liability  of  partners  or  associates  on  debts  or  contracts,  348. 
dissolution  of  partnership,  348. 

rights  of  partners  inter  se  and  against  the  corporation,  349. 
incorporation  of  tenants  in  common,  349. 

VIII.  Consolidation  of  Cobpoeations,  1040-1102. 
in  general,  1040. 
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what  constitutes  a  consolidation,  1041. 
creation  of  new  corporation  not  necessary,  1042. 
purchase  and  consolidation  distinguished,  1043. 
corporations  of  different  states,  1043. 
power  to  consolidate,  1043-1054. 

necessity  for  legislative  authority,  1043. 

how  authority  to  consolidate  is  conferred,  1044. 

New  York  statute,  1045. 

ratification  of  consolidation,  1048. 

construction  of  statutes,  1048. 

withdrawal  or  impairment  of  power  to  consolidate,   689, 

733,  1049. 
dissent  of  stockholders,  power  of  the  majority,  1051,  1917, 
1923,  1926. 
power  of  the  legislature,  691,  1051. 
estoppel,  1052,  1934. 
ratification,  1934. 

remedies  of  dissenting  stockholders,  1052,  1502. 
discharge  from  liability  on  subscription,  1502. 
dissent  of  creditors,  1053. 

power  of  the  legislature,  1053. 
mode  of  effecting  consolidation   under  legislative  authority, 
1054-1057. 
in  general,  1054. 
authority  of  directors,  2105. 
compliance  with  statute,  1054. 
consolidation  agreement,  1055. 
election  of  directors,  1055. 
filing  agreement  or  articles,  1055. 
publication  of  notice,  etc.,  1055,  1056. 
payment  of  fee  or  tax,  1056. 
presumption  of  regularity,  1056. 

ratification  and  cure  of  defects  by  the  legislature,  1057. 
effect  of  unauthorized  or  ineffectual  attempt  to  consolidate, 
'  1057. 

in  general,  1057. 
not  a  dissolution,  1057. 

ultra  vires  consolidation  as  ground  for  forfeiture  of  char- 
ter, 879. 
de  facto  corporate  existence,  248,  1058-1060. 
estoppel  to  deny  validity  of  consolidation,  266,  1060,  1061. 
estoppel  of  municipality  which  has  subscribed  for  stock, 

1060. 
estoppel  of  consolidated  corporation,  1061. 
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estoppel  of  constituent  corporations,  1061. 

estoppel  of  stockholders,  1061,  1934.  , 

estoppel  of  creditors,  266,  1061. 
dissolution  of  consolidating  corporations,  and  creation  of  new 
corporation,  1062. 

creation  of  new  corporation,  1062. 

merger  in  corporation,  the  existence  of  which  is  continued, 
1062. 

continuance  of  both  corporations,  1064. 
rights,  powers,  franchises,  privileges,  and  property  of  consoli- 
dated corporation,  1064-1074. 

in  general,  1064. 

eminent  domain,  1067. 

rates  or  tolls  chargeable  by  railroad  companies,  etc.,  1067. 

power  to  mortgage  property  and  franchises,  1067. 

immunity  of  ofB,cers  and  employes  from  working  on  roads 
and  jury  service,  1067. 

powers   as    to    claims   against   consolidating   corporation, 
1067. 

right  to  benefit  of  license  to  use  patent,  1067. 

right  to  receive  municipal  aid  subscriptions,  1067. 

the  law  in  force  at  time  of  consolidation  governs,  1067. 

cessation  of  exemptions  enjoyed  by  consolidating  corpora- 
tion, 1068. 

rights  with  respect  to  contracts  and  claims  of  consolidat- 
ing corporations,  1068. 

subscriptions  to  stock,  1069. 

municipal  aid  subscriptions  and  bonds,  1069. 

exemptions  from  taxation,  1070,  1073. 

effect  of  constitutional  limitations  and  provisions,  1072. 

effect  of  reservation  of  power  to  alter,  amend,  or  repeal 
charter,  1073. 

privilege  or  exemption  enjoyed  by  one   corporation  only, 
1073. 
burdens  and  liabilities  of  consolidated  corporation,  1075-1086. 

in  general,  1075. 

liability  on  contracts  and  for  debts  of  consolidating  corpo- 
rations, 1076. 
in  general,  1076. 
statutory  liabilities,  1078. 
contracts  to  exchange  stock  for  bonds,  1079. 

liability  for  torts  of  consolidating  corporations,  1080. 

consolidation  after  foreclosure  sale,  1082. 

effect   of    statute    continuing   consolidating   corporations, 
1082. 
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taking  renewal  notes,  1083. 
taking  judgment  against  old  corporation,  1083. 
remedy  against  consolidated  corporation,  1084. 
action  at  law,  1084. 
remedy  in  equity,  1085. 
rights  of  creditors  against  consolidating  corporations  and  their 
property,  1086. 
where  consolidating  corporations  are  dissolved,  1086. 
waiver,  1086. 
laches,  1086. 

bona  fide  purchasers,  1087. 

where  consolidating  corporation  is  not  dissolved,  1087. 
bankruptcy  or  insolvency  proceedings,  1087. 
effect  of  consolidation  as  to  liens,  1087,  1088. 
rights  and  liabilities  of  stockholders,  1089. 
rights  in  general,  1089. 
right  to  stock,  1089. 

action  to  compel  issue  of  stock,  or  for  damages,  1090. 
secret  agreements  between  stockholders,  1090,  1091. 
estoppel    by    surrendering   old    stock    and    accepting   new 

stock,  1091. 
liabilities  of  stockholders,  1091. 
on  subscriptions  to  stock,  1091. 
statutory  liability  to  creditors,  1091,  2492. 
frauds  upon  stockholders,  1091. 

issue  of  scrip  dividend  before  intended  consolidation, 
1091,  1092. 
authority  of  officers,  1092. 

effect  of  consolidation  on  actions  or  proceedings,  1092-1094. 
in  general,  abatement,  1092. 
revival  of  action  or  substitution,  1093. 
consolidation  of  corporations  of  different  states,  1094-1100. 
in  general,  1094. 

status  of  such  a  corporation,  in  general,  1094. 
citizenship  and  residence,  1097. 
whether    "incorporated   under   the   laws"   of   a  particular 

state,  1097. 
conduct  of  business,  meetings,  contracts,  etc.,  1098. 
mortgages,  1099. 
actions,  1099,  1100. 

control  by  courts  and  legislatures,  1100. 
remedies  in  case  of  unauthorized  or  defective  consolidation, 
1101. 
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suit  by  stockholder  for  injunction,  1101. 

de  facto  corporate  existence,  1102. 
suit  by  creditor  for  injunction,  1101. 
quo  warranto  proceedings  by  the  state,  1101. 
consolidation  of   competing   railroad  companies,   suit  by 
individual  citizen  under  statute,  1101. 

SUITS, 

see  "Actions  and  Suits." 
by  stockholders,  see  "Stockholders'  Suits." 

SUNDAY  LAWS, 

violation  of,  indictment  of  corporation,  653,  657. 

SUPERINTENDENTS, 

see  "General  Managers  or  Agents,  and  Superintendents." 

SUPPLEMENTARY  PROCEEDINGS, 
against  corporations,  2338. 

SURETYSHIP, 

see,  also,  "Guaranty";  "Principal  and  Surety." 
power  of  corporation  to  become  surety,  486-491. 

not  generally  implied,  486. 

but  may  be  under  some  circumstances,  487. 

illustrations,  488-491. 

surety  companies,  488. 
the  defense  of  ultra  vires,  see  "Ultra  Vires  Contracts  and  Trans- 
actions." 
sureties  on  bond  of  agent  of  foreign  corporation,  liability,  noncom- 
pliance with  statute,  2725. 

SURPLUSAGE, 

in  articles  of  association,  certificates  of  incorporation,  etc.,  216. 
de  facto  corporation,  259. 

SURPLUS  PROFITS, 

for  payment  of  dividends,  see  "Dividends." 

SURPLUS  PROPERTY, 

powers  of  corporation  with  respect  to,  391. 
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SURRENDER  OF  CHARTER, 

see  "Dissolution  of  Corporations." 

SURVIVAL  OF  ACTIONS, 

see  "Abatement  of  Actions." 

SUSPENSION, 

suspension  of  business  does  not  dissolve  corporation,  855. 
as  ground  for  forfeiture  or  dissolution,  886. 


T. 


TAXATION  OF  CORPORATIONS  AND  STOCK, 

I.     Iif  General. 

general  summary,  736-740. 

inherent  power  to  tax  corporations  generally,  740. 
construction  of  tax  laws,  in  general,  741. 
property  and  rights  upon  which  taxes  may  be  assessed,  742  et 
seg. 
in  general,  742. 
franchises,  742,  743. 
tangible  property  in  general,  743. 
earnings  or  receipts,  743. 
dividends,  743,  744,  747. 
undivided  profits  or  surplus,  744. 
capital  stock  in  hands  of  corporation,  744-750. 
valuation,  745-747. 
capital  stock  not  paid  in,  747. 
shares  of  stock  in  the  hands  of  stockholders,  750,  751. 

requiring  corporation  to  pay  such  tax,  and  collect  from 

stockholders,  750. 
pledged  shares,  751,  1879. 
valuation,  751. 

deduction  of  debts,  shares  of  stock  not  "credits,"  751. 
capital  stock  invested  in  nontaxable  property,  751-753. 
United  States  bonds,  etc.,  751. 
patent  rights,  752. 
double  taxation,  753-757. 
power  to  impose,  753. 
what  amounts  to  double  taxation,  754. 
power  of  municipal  corporations,  757. 
territorial  jurisdiction,  757-759. 
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in  general,  757. 
bonds  and  other  credits,  758. 
shares  of  stock,  759. 
personal  property  in  transit,  759. 
taxation  must  be  for  a  public  purpose,  759. 
unequal  taxation,  760-764. 
in  general,  760. 

equal  protection  of  the  laws,  761. 
modes  of  assessment  and  classification,  762. 
shares  of  stock  held  by  aliens  or  nonresidents,  764. 
property  or  business  carried  on  ultra  vires,  764. 
estoppel  to  deny  corporate  existence,  764. 
place  of  taxation,  765-770. 
in  general,  765-768. 
franchises,  768. 
shares  of  stock,  768. 
choses  in  action,  769. 
power  of  state  with  respect  to  federal  corporations,  and  other 
agencies  of  federal  government,  770-786. 
in  general,  770. 
limitations,  772. 

taxation  of  national  banks,  and  shares  therein,  773-786. 
in  general,  773. 
real  property,  775. 
capital  stock,  775. 
shares  of  stock,  776-786. 
in  general,  776. 

mode  and  place  of  taxation,  776. 
rate  of  taxation,  discrimination  in  favor  of  "other 

moneyed  capital,"  778. 
difference  in  mode  of  assessing  taxes,  780. 
deduction  of  debts;  781. 
effect  of  exemptions  from  taxation,  782. 
"other  moneyed  capital  in  the  hands  of  individual 
citizens,"  783. 
interference  with  foreign  or  interstate  commerce,  786. 
laying  impost  or  duty  on  imports  or  exports,  790. 
laying  duty  on  tonnage,  790. 
power  of  congress  to  Impose  taxes,  791. 
due  process  of  law,  792-794. 
in  general,  792. 

requiring  corporation  to  pay  tax  on  shares,  793. 
failure  to  list  property  for  taxation  as  ground  for  forfeiture 
of  charter,  879. 
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individual  liability  of  stockholders  for  taxes  of  corporation, 
2513. 

liability  of  directors  or  other  officers,  under  statute,  2661. 

imposing  taxes  upon  foreign  corporation,  2698,  2705.  And  see 
"Foreign  Corporations." 

liability  of  corporation  to  tax  on  reorganization,  1035. 

power  of  legislature  to  require  payment  of  tax  on  reorganiza- 
tion,  971. 

tax  payable  on  consolidation;  1056. 

tax  on  persons  "interested  in  use"  of  distillery,  liability  of 
stockholders  of  distillery  company,  23. 

misnomer  of  corporation  in  tax  assessment,  154,  note. 

payment  of  fee  as  condition  of  incorporation,  210,  note. 

right  of  de  facto  corporation  to  assessments  or  taxes  for  bene- 
fits, 239. 

estoppel  to  deny  corporate  existence  to  escape  taxation,  280. 

II.     Exemptions  from  Taxation,  794-823. 

exemption  by  reason  of  public  nature  or  public  services  of  cor- 
poration, 794. 
grant  of  exemption  by  state,  795  et  seq. 
constitutional  prohibition,  and  its  construction,  795. 
grant  of  exemption  in  absence  of   constitutional  prohibition, 

798. 
grant  of  exemption  as  a  contract  within  protection  of  federal 

constitution,  798. 
impairment  of  contract  must  be  by  a  law  of  the  state  to  come 
within  prohibition,  800. 
decisions  of  the  courts,  800. 
reservation  of  power  to  alter,  amend,  or  repeal  charter  or  stat- 
ute, 801. 
what  constitutes  a  grant  of  exemption,  802. 
strict  construction  of  statute,  802. 
constitutional  exemption,  805. 
consideration  for  exemption,  805. 
what  corporations  are  entitled  to  the  exemption,  806. 
charitable,  etc.,  corporations,  806. 
manufacturing  corporations,  807.     See  78,  81. 
extent  of  exemption,  in  general,  808. 
property  included,  808. 
franchises,  809. 
exemption  of  stock  or  capital  stock  as  an  exemption 

of  property,  809. 
exemption  of  property  or  capital  stock  as  an  exemp- 
tion of  shares  of  stock,  811. 
Vol  J  »-p.  Cor.  81 
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exemption  of  shares  of  stock  as  an  exetttptlon  of  cap- 
ital stock,  franchises,  and  property  of  corporation, 
812. 
right  of  exemption  as  determined  by  use  of  property 
or  right  to  hold  the  same,  813-818. 
taxes  included,   assessments  for  improvements,   818. 
transfer  of  exemption,  819. 
abandonment  or  surrender  of  exemption,  821. 
extraterritorial  effect  of  exemption,  822. 
whether  an  exemption  from  taxation  passes  to  a  succeeding 

corporation,  985. 
right  to  exemption  after  consolidation  of  corporations,  1070, 

1073. 
exemption,  waiver  by  accepting  amendment  of  charter,  174. 

III.     Illegal  Taxation,  Remedies,  Back  Taxes,  823-827. 
remedies  in  case  of  illegal  taxation,  823-825. 
remedies  of  corporation,  823. 
remedies  of  stockholders,  825. 
sale  of  shares  for  illegal  tax  a  conversion,  1168. 
recovery  of  illegal  taxes  paid  city,  estoppel  to  deny  corporate 

existence.  272. 
power  to  compel  payment  of  back  taxes,  826. 

TENANTS  IN  COMMON, 

incorporation  of,  349. 

power  of  corporation  to  hold  as  tenant  in  common,  real  property, 
399. 
personal  property,  413. 

TERMS, 

of  subscriptions,  see  "Subscriptions  for  Stock." 

TERITORIAL  LIMITS, 

see  "Foreign  Corporations." 

TERRITORIES, 

power  of  congress  to  create  corporations  in  the  territories,  113. 

power  of  the  territorial  legislatures,  114. 

status  of  territorial  corporations,  113. 

effect  of  admission  of  territory  into  the  Union,  114. 

status  as  foreign  corporations,  2682. 

legislative  control  over  corporations  created  by  territorial  legisla- 
tures, 735. 
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power  of  territories  to  exclude  or.  regulate  foreign  corporations, 
2702. 

THEFT, 

of  certificates  of  stock,  and  transfer,  see  "Transfer  of  Shares." 

TITLE  TO  PROPERTY, 

see  "Corporate  Property." 
title  of  Ae  facto  corporation,  233-235. 

TITLE  OF  ACTS, 

expression  of  subject-matter  in  title  of  acts,  101. 

TOLL  ROADS, 

see  "Turnpike  and,  Plank-Road  Companies." 

TOLLS, 

see  "Railroad  Companies";  "Turnpike  Companies,"  etc. 
right  of  de  facto  corporation  to  take  tolls,  238. 

TORTS, 

liability  of  corporations  for  torts,  620-646. 
in  general;  620. 

willful  acts  of  officers  and  agents,  622. 
specific  torts,  622-624. 

trespass  upon  land,  623. 

trespass  upon  goods,  623. 

assault  and  battery,  623. 

conversion,  623. 

nuisance,  623. 

negligence,  624. 

neglect  to  perform  duty  imposed  by  statute,  624. 

liability  for  death  by  wrongful  act  or  neglect,  624. 
torts  involving  wrongful  intent  or  malice,  625-632. 

in  general,  625. 

fraud  and  deceit,  625^627. 

malice  In  general,  627. 

libel,  627,  628. 

slander,  627,  628. 

malicious  criminal  prosecution,  629. 

false  arrest  or  imprisonment,  629. 
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malicious   civil   action,    attachment,    or   other   proceeding, 

629. 
malicious  interference  with  another's  business,  629. 
false  return  to  writ,  629. 
conspiracy,  629. 

reasoning  on  which  this  doctrine  is  based,  630. 
liability  for  exemplary  or  punitive  damages,  632-634. 
torts  in  ultra  vires  business  or  transaction,  635-638. 
effect  of  legislative  authority  for  act  complained  of,  638-644. 
constitutional  prohibition  against  taking  property  without 

compensation,  638. 
acts  in  excess  of  authority  conferred,  642. 
negligence  in  exercising  authority,  642. 
corporations  charged  with  public  trust  or  diity,  644. 
corporations  for  purposes  of  public  charity,  644. 
liability  of  corporation  under  statutes  imposing  penalties,  646-648. 
liability  of  associates  on  failure  to  incorporate,  224,  225,  236. 
personal  liability  of  stockholders  for  torts,  2479. 

under  statutes,  2507,  2508. 
personal  liability  of  officers  and  agents,  2263-2267. 
capacity  of  corporation  to  sue  for  torts,  666. 
torts  by  or  against  de  facto  corporations,  235. 

liability  of  members,  236. 
torts  against  foreign  corporations,  2694. 
torts  by  foreign  corporations,  2694! 

effect  of  dissolution  of  corporation  with  respect  to  torts,  928. 
liability  of  succeeding  corporation  for  torts  of  predecessor,   989. 
See  "Succession  of  Corporations." 
in  case  of  consolidation,  1080.     See  "Consolidation  of  Corpora- 
tions." 
authority  of  officers,  agents  and  servants,  see  "Officers  and  Agents 
of  Corporations." 

TOWNS, 

as  corporations,  or  quasi  corporations,  65,  72. 

TRADES  UNIONS, 

expulsion  of  members,   1123,  1125.    And  see  "Expulsion  of  Mem- 
bers." 

TRADING  CORPORATIONS, 
defined,  what  are,  75,  133. 
powers  of,  372,  389.     And,  generally,  see  "Powers  of  Corporations." 
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TRAFFIC  AGREEMENTS, 
see  "Railroad  Companies." 

TRANSFER, 

of  choses  in  action  by  corporation,  431. 
of  unpaid  subscriptions,  1536. 

TRANSFER  BOOK, 

see  "Transfer  of  Shares." 

TRANSFER  OF  SHARES, 

I.  The  Right  to  Transfer  Shares,  and  the  Validity  of  Trans- 

fers Generally,  1719-1733. 
in  general,  1719. 

right  to  transfer,  in  the  absence  of  express  restrictions,  1720. 
when  stockholder  is  indebted  to  the  corporation,  1721,  1756. 
before  any  payments  for  the  shares,  1721. 
transfer  of  trust  certificates,  1722. 
motive  in  transferring  shares,  1722. 
transfer  to  business  rival,  1723. 
transfers  by  directors,  1723. 
transfers  to  directors  or  other  officers,  1723. 
colorable  transfers,  1723. 
transfers  to  irresponsible  persons,  1723. 
transfers  to  infants  and  insolvents,  etc.,  1723. 
transfers  to  other  corporations,  1724.     See  523-534. 
transfers  after  dissolution  of  corporation,  1724.     See  938. 
restrictions  in  the  charter  or  general  law,  1724. 
by-laws  restricting  or  regulating  transfers,  1726,  1947. 
express  grant  of  power  to  regulate  transfers,  1730. 
provision  for  transfer  on  books  of  the  corporation,  1730.     See 

infra,  IV. 
agreements  in  restraint  of  the  right  to  transfer  shares,  1731. 
conflict  of  laws,  1733. 

II.  Effect  of  Transfers,  1733-1756. 
in  general,  1733. 

conflict  of  laws,  1735. 

liability  for  calls  or  assessments,  1735-1744. 

in  general,  1735. 

colorable  or  fraudulent  transfers,  1738. 

transfer  to  irresponsible  person,  1738. 

estoppel  of  corporation,  1739. 

liability  of  assignee  in  bankruptcy,  1740. 

charter  and  statutory  provisions,  1740. 
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conflict  of  laws,  1741. 

assessments  beyond  the  amount  of  the  shares,  1741. 

stock  issued  as  full-paid,  watered  or  fictitiously  paid  up 
stock,  1741.     See  1242. 

defenses,  1744. 
effect  on  liability  to  creditors  on  account  of  unpaid  subscrip- 
tions, 2447-2450. 

in  general,  2447. 

statutory  provisions,   2447. 

what  law  governs,  2447. 

colorable  transfers,  2448. 

transfer  to  person  under  disability,  2448. 

to  infant,  2448. 

to  the  corporation  or  its  officers,  2448. 
'    to-  Insolvent  person,  2449. 

transfer  after  commencement  of  action,  2449. 

unregistered  transfers,  2449. 
effect  on  statutory  liability  of  stockholders  for  corporate  debts, 
2552-2558.  -  See  1744. 

in  general,  2552. 

time  when  debt  was  contracted,  2558. 

renewal  or  change  in  character  of  debt,  2558. 

unregistered  transfers,- 2560. 

shares  belonging  to  estate  of  decedent,  2561. 

transfers  to  escape  liability,  2561. 

colorable  transfers,  2561. 

transfers  to  Irresponsible  parties,  2562. 

to  infant,  2564. 

to  nonresident,  2564. 
'    transfer  without  consent  of  transferee,  2564. 

transfer  by  stockholder  who  has  satisfied  liability,  2564. 

transfers  prohibited  by  statute,  2564. 
right  to  certificate  of  Stock,  1744. 
right  to  dividends,  1745.     See  1607-1613. 

set-off,  1597,  1745. 

liability  of  transferee  for  dividends  wrongfully  paid,  1637. 
right  to  subscribe  for  new  shares,  1745. 

liability  of  transferrer  for   fraudulently  giving  a  proxy, 
2012. 
effect  on  right  to  vote,  1994. 

transfers  to  evade  statutory  restrictions,  1995. 

unregistered  transfers,  1997. 
right  to  sue  for  conversion  of  stock,  1745.     And  see  infra,  VI. 
right  to  sue  to  set  aside  Ultra  vires  transactions  or  obtain  re- 
dress for  diversion  of  assets,  1699-1701,  1746. 
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right  to  complain  of  issue  of  watered  or  fictitiously  paid  up 
stock,  1747. 
action  to  recover  damages  for  fraud,  1748. 
negotiability  of  certificates  of  stock,  and  title  of  bona  fide  pur- 
chasers or  pledgees,  1748-1756. 
in  general,  1748. 
custom  or  usage,  1750.  . 
quasi  negotiability,  estoppel,  1751. 
bona  fide  purchasers,  who  are,  1752. 

effect  of  judgments,  decrees,  and  pending  judicial  proceed- 
ings, 1754. 
see,  also,  infra,  V. 

III.  Lien  of  CoRroRATiON  on  Sitares  for  Debt  Dub  from  Stock- 

holder, 1756-1774. 

in  general,  1756. 

in  the  absence  of  express  provision  or  agreement,  1756. 

under  express  charter  or  statutory  provisions,  1757. 

liens  under  by-laws,  1759,  1948. 

liens  by  contract  with  the  stockholders,  1762-1764. 

in  general,  1762. 

usage,  1762. 

provisions  therefor  in  certificates  of:  stock,  1763. 
effect  of  charter  or  statutory  prohibition,  1764. 
extent  and  effect  of  lien,  1765-1770. 

in  general,  1765. 

debts  for  which  the  lien  asttaches,  1765. 

debts  contracted  after  transfer,  1767. 

debts  of  transferees  who  do  not  become  stockholders,  1768. 

statute  of  limitations,  1768. 

assignment  of  claim  by  corporation,  1768. 

subrogation  of  sureties,  1768. 

ultra  vires  transactions,  1769. 

transfer  subject  to  lien,  1769. 
waiver  of  lien,  1770. 
estoppel  to  assert  lien,  1770. 
enforcement  of  lien,  1772-1774. 

in  general,  1772. 

sale  of  shares,  1772. 

attachment,  1772. 

foreclosure  in  equity,  1772,  1773. 

refusal  to  register  transfer,  1773. 

marshaling  assets,  1774. 
lien  as  against  unregistered  transferee,  1788. 

IV.  Mode  of  Transferring  Shares,  Registration,  1774-1806. 
in  general,  1774. 
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in  the  absence  of  express  provision,  1776. 
in  general,  1776. 
transfers  in  blank,  1777. 
gifts  causa  mortis,  and  inter  vivos,  1778. 
delivery,  1779. 
issue  of  a  certificate  as  a  transfer  of  ^tock,  1160. 
express  provisions  in  charter,  general  law,  or  by-laws,  1779, 
1782,  1804. 
in  general,  1779. 

recording  or  registering  transfer  in  public  office,  1780. 
what  law  governs  mode  of  transfer,  1780. 
registration  of  transfers  on  books  of  corporation,  1780-1805. 
in  general,  1780. 
by-laws,  1782. 

effect  of  unregistered  transfer  as  between  the  parties,  1782- 
1787. 
in  general,  1782. 
dividends,  1785.    And  see  1612. 
remedies  of  transferrer  against  transferee,  1786. 
estoppel  in  case  of  unauthorized  transfer  by  person 
clothed  with  apparent  title,  1786,  1816.     See  infra,  V. 
as  against  equities  of  third  persons,  1787. 
bankruptcy  or  assignment  by  transferrer,  1787. 
effect  of  unregistered  transfer  as  against  the  corporation, 
1787-1792. 
in  general,  1787. 
payment  of  dividends  and  distribution   of  assets  on 

dissolution,  1788. 
right  to  vote,  1788. 
qualification  for  office,  1788,  2032. 
liability  for  calls,  1788. 

lien  of  corporation  and  rights  as  creditor,  1788. 
liability  of  corporation  for  registering  fraudulent  or 

unauthorized  transfer,  1790.     See  infra,  V. 
waiver  and  estoppel,  1790. 

refusal  to  register  transfer,  1791.     See  infra,  VI. 
suit  by  transferee  to  set  aside  ultra  vires  transactions, 
or  redress  injuries  to  corporation,  1792. 
effect  of  unregistered  transfer  as  against  creditors  of  the 
corporation,  1792. 
liability  on  unpaid  stock,  1792. 
statutory  liability  to  creditors,  1792. 
effect  of  unregistered  transfers  as  against  purchasers  or 
pledgees  from  apparent  owners,  1793,  1794. 
in  general,  1793. 
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purchasers  at  execution  or  attachment  sale,  1794. 
effect  of  unregistered  transfer  as  against  execution  or  at- 
tachment creditors  of  the  apparent  owner,  1794-1801. 
In  general,  1794. 

failure  to  register  transfer  as  a  badge  of  fraud,  1799. 
unregistered  pledge  of  shares,  1801. 
mode  of  procuring  transfer  on  books  of  the  corporation, 
and  sufficiency  of  transfer,  1801-1805. 
in  general,  1801. 

request  or  demand  for  registration,  1802. 
in  what  book,  etc.,  1802. 

registration  not  requested  nor  consented  to,  1803. 
by-laws,  1804. 

upon  whom  demand  of  registration  should  be  made, 
1804. 
issue  of  certificate  to  the  transferee,  1805. 
surrender  of  the  old  certificate,  1805,  1844. 

V.     Forged    and    Unauthorized    Transfers,    and    Transfers    in 
Breach  of  Trust,  1806-1838. 

in  general,  1806. 

title  of  transferee  in  the  absence  of  negligence,  1807. 
estoppel  of  true  owner  to  assert  title  as  against  the  transferee, 
1809-1817. 
in  general,  1809. 

purchasers  or  pledgees  with  notice,  1814. 
circumstances  suflScient  to  put  one  on  inquiry,  1814. 
effect  of  nonregistration   of  transfer  to   apparent  owner, 

1816. 
negligence  of  guardian,  effect  on  ward,  1817. 
unauthorized  transfers  by  agent,  1817,  1818. 
remedies  of  owner  in  case  of  forged  or  unauthorized  transfers, 
1818-1825. 
liabilities  of  and  remedies  against  the  corporation,  1818. 
action  for  conversion,  1818,  1819. 
suit  in  equity  to  compel  corporation  to  replace  shares, 

1820. 
suit  to  compel  transfer  on  books,  1820. 
good  faith  and  absence  of  negligence  on  the  part  of 

the  corporation,  1820. 
fraudulent  transfer  by  apparent  owner,  1821. 
noncompliance  with  by-laws,  1822. 
liability  of  and  remedies  against  transferees,  1822. 
liability  of  person  selling  stock  as  broker  or  agent,  conver- 
sion, 1824. 
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liability  of, bailee  for  cottversion,  1824. 

liability  of  vendor  for  conversion  after  sale,  1824. 
remedies  of  the  transferee  in  case  of  a  forged  or  unauthorized 

transfer,  1825. 
remedies  of  the  corporation  in  case  of  forged  or  unauthorized 

transfers,  1825. 
unauthorized  or  fraudulent  transfers  by  trustees,  1829-1836. 

in  general,  1829. 

liability  of  corporation,  1833. 
unauthorized  or  fraudulent  transfers  by  executors,  1836-1838. 

in  general,  1836. 

liability  of  the  corporation,  1837. 

"VI.     Repusal  op  Corporation  to  Recognize  and  Register  Trans- 
fers, 1838-1845. 
in  general,  1838. 
action  against  the  corporation  for  damages,  1838-1841. 

in  general,  1838. 

measure  of  damages,  1839. 

refusal  must  be  wrongful,  1840. 
action  against  person  causing  refusal,  1841. 
suit  in  equity  to  compel  transfer,  1842. 
mandamus,  1844. 
production  and  surrender  of  old.  certificate,  1844. 

VII.     Contracts  fob  the  Sale  op  Shares,  1846-1872. 
in  general,  1846. 

formation  and  validity  of  contract  in  general,  1846. 
uncertainty,  1847. 
options,  1847,  1848. 

oral  contracts,  statute  of  frauds,  1848. 
illegality,  1850. 

gambling  contracts,  1850. 
construction  and  performance  of  contract,  1852-1856. 

time  for  performance,  1852. 

whether  executed,  when  title  passes,  1852. 

conditions  precedent,  1853. 

independent  stipulations,  1853. 

tender  of  stock,  1854-1856. 

defect  in  title,  1855. 

transfer  on  books,  as  a  delivery  and  performance,  1855. 
express  and  implied  warranties,  guaranties  and  special  stipu- 
lations, 1856-1858. 
rescission  of  contract,  1858. 
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remedies  of  the  parties  on  breach  of  contract,  1859-1864. 

in  general,  1859. 

specific  performance  in  equity;  1861. 
effect  of  fraud  and  false  representations,  1864-1872. 

rights  and  remedies  of  purchaser,  1864. 

what  constitutes  fraud,  1866. 

rights  and  remedies  of  seller,  1870. 

actions  against  officers  of  the  corporation  and  other  third 
persons,  1871. 

VIII.     Pledge  or  Mortgage  of  Shares,  1873-1897. 
in  general,  1873. 

shares  of  stock  may  be  pledged,  1873. 
what  constitutes  a  pledge,  1873-1875. 
necessity  and  sufficiency  of  delivery  or  transfer,  1875-1877. 

unregistered  transfers,   1876.     See  supra,   IV. 
effect  of  pledge  of  stock  prior  to  default  and  sale,  1877-1880. 
right  to  dividends,  1611,  1877. 
right  to  vote,  1878,  2000. 
stockholders'  suits,  1878. 
right  to  subscribe  for  new  stock,  1878. 
liability  to  corporation  or  creditors  as  a  stockholder,  1878, 
1879,  2450,  2548. 
remedy  of  pledgee  against  pledgor,  1879. 
taxation  of  shares,  1879. 

right  to  registration  of  transfer  on  books  of  corporation, 
1879,  1880. 
title  or  lien  of  pledgee   as   against  third   persons,   1880-1883. 

And  see  supra,  V. 
rights  and  remedies  of  pledgee  of  shares,  1883-1889. 
in  general,  1883. 

enforcing  pledge  by  sale  or  foreclosure,  1883. 
action  for  deficiency,  1885. 
statute  of  limitations,  1885. 

sale  of  stock,  mode  of  sale,  notice,  etc.,  1885-1889. 
rights  and  remedies  of  pledgor  of  shares,  1889-1896. 
in  general,  1889. 

wrongful  disposal  of  stock  by  pledgee,  1890,  1891. 
negligence  or  misconduct  in  use  or  care  of  stocfe,  1891. 
duty  to  pay  assessments  to  prevent  forfeiture,  1892. 
right  of  pledgor  to  redeem,  1892. 
acquiring  title  under  statute  of  limitations,  1893. 
actions  by  pledgor,  1893-1896. 
damages,  1894. 
remedies  in  equity,  1895. 
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TRANSFER  OP  SHARES— Cont'd. 

mortgage  of  shares  of  stock,  1S96. 
I-X.     Liability  of  Indoksee  of  Certificate  of  Stock,  1897. 

"TRANSPORTATION"  COMPANIES, 
defined,  what  are,  81. 

TREASURER, 

powers  or  authority  of  treasurer,  in  general,  2144. 

receipt  and  custody  of  moneys,  2144. 

contracts  generally,  2145,  2146. 

submission  to  arbitration,  2145,  note. 

foreclosure  of  mortgage,  2145,  note. 

retention  of  moneys  for  employes,  2145,  note. 

building  loan,  and  agreements  in  connection  therewith,  2145, 
note. 

borrowing  money,  2146. 

notes,  bills,  and  indorsements,  2146,  2147,  and  notes. 

acceptance  of  orders  by  creditors,  2146,  2147. 

employment  of  agents,  servants,  etc.,  2148. 

employment  of  attorneys,  2148. 

purchase  of  goods,  2148. 

compromises  and  settlements,  2148. 

set-off  of  debts,  2148. 

account  stated,  2148. 

release  of  makers  of  notes  or  other  debtors,  2148. 

surrender  of  securities,  2148. 

sale  of  goods  or  other  property,  2148. 

sale,  assignment,  or  pledge  of  notes,  mortgages,  or  other  se- 
curities, 2148,  2149. 

mortgage  or  pledge  of  property,  2149. 

confession  of  judgment,  2149. 

assumption  of  another's  debt,  2149. 

authority  to  prefer  creditors,  2372. 

apparent  authority,  estoppel,  2160-2176.    In  detail,  see  "Officers 
and  Agents  of  Corporations." 
ratification,  2176-2194.    In  detail,  see  "Officers  and  Agents  of  Cor- 
porations." 
notice  to  or  knowledge  of,  effect  on  corporation,  2194-2216.    In  de- 
tail, see  "Notice  and  Knowledge." 
admissions  and  declarations  of,  effect  as  against  corporation,  2216- 

2228.     In  detail,  see  "Admissions  and  Declarations." 
salary  or  other  compensation,  see  "Salary  or  Other  Compensation 
of  Officers." 
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TRESPASS, 

liability  of  corporations  for,  623.     And  see  "Torts." 

TROVER  AND  CONVERSION, 

liability  of  corporation  in  action  for  conversion,  623. 
members  cannot  sue  for  conversion  of  corporate  property,  13. 
for  conversion  of  stock,  1164.     See  "Conversion  of  Stock." 
for  conversion  of  certificate  of  stock,  1159.     And  see  "Conversion 
of  Stock." 

TRUST  AGREEMENTS  AND  COMBINATIONS, 

as  ground  for  forfeiture  of  charter,  20,  877. 

acts  of  stockholders  or  members  as  acts  of  the  corporation,  20. 

Standard  Oil  Company  Case,  in  Ohio,  20. 

North  River  Sugar  Refining  Company  Case,  in  New  York,  22. 

TRUST  CERTIFICATES, 
transfer  of,  1722. 

TRUST  COMPANIES, 

distinguished  from  banking  corporations,  85. 

TRUSTEE  PROCESS, 
see  "Garnishment." 

TRUST  FUND, 

assets  of  a  corporation  as  a  trust  fund  for  creditors,  2319-2332. 

TRUSTS, 

power  of  corporation  to  take  and  hold  property  as  trustee,  420-423. 

in  general,  420. 

charitable  or  eleemosynary  corporations,  421. 

power  to  act  as  executor  or  administrator,  etc.,  421. 

ultra  vires  or  prohibited  conveyance  or  devise  in  trust,  422. 

effect  of  prohibition  against  taking  and  holding  property,  409. 
power  of  foreign  corporation  to  act  as  trustee,  2740. 
assets  of  a  corporation  as  a  trust  fund  for  creditors,  2319-2332. 
sale  to  corporation  before  formation,  vendor  as  trustee,  338. 
conveyances  in  trust  for  future  corporation,  337. 
conveyance  or  devise  in  trust  for  corporation,  effect  of  incapacity 

of  corporation  to  hold  real  property,  409. 
estoppel  of  trustees  for  corporation  to  deny  corporate  existence, 
270. 
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estoppel  of  their  heirs  or  devisees,  271. 
stock  held  by  trustee,  liability  for  unpaid  subscription,  2450. 
statutory  liability  to  creditors,  2457,  2458. 
right  to  vote  stock  held  in  trust,  2001. 
cotrjistees,  2005. 
proxies,  2012. 
voting  trusts,  2017-2025. 
fraudulent  or  unauthorized  transfers   of  stock  by  trustees,  1829- 

1836. 
qualification  as  director  or  other  ofBcer  of  person  holding  stock  as 

trustee,  2032,  2033'. 
rights  of  persons  entitled  to  income  and  profits  of  shares  of  stock, 
1614-1628.     See'  "Dividends." 

TURNPIKE  AND  PLANK-ROAD  COMPANIES, 

«^hether  public  or  private  corporations,  66,  68,  ,69. 

TURNPIKE  COMPANIES, 

powers  of,  372,  373.    And,  generally,  see  "Powers  of  Corporations." 
right  of  de  facto  corporation  to  take  tolls,  238. 
property  of,  subject  to  execution  or  attachment,  2339-2344. 
powers  of  the  legislature  with  respect  to,  see  "Legislative  Control 

over  Corporations." 
forfeiture  of  charter  for  misuser  or  nonuser  of  franchises,  877,  879, 

880.    And  see  "Forfeiture  of  Charters." 


u; 


ULTRA  VIRES  CONTRACTS  AND  TRANSACTIONS, 

I.     In  General,  541-546. 

introductory  explanation,  542-546. 

different  senses  in  which  expression  "ultra  vires"  Is  used,  543. 

ultra  vires  acts  as  the  acts  of  the  corporation,  544. 

illustrations,  546. 
quo  warranto  by  the  state  to  forfeit  charter  for  ultra  vires 
acts,  547,  870,  et  seq.     See  "Dissolution  of  Corporations." 
to  oust  corporation  from  exercise  of  unauthorized  powers, 
547. 
remedy  in  equity  by  injunction,  547-550. 
suit  by  the  attorney  general,  548. 
suit  to  enjoin  or  prevent  nuisance,  548. 
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ULTRA  VIRES  CONTRACTS  AND  TRANSACTIONS— Cont'd. 

charitable  trusts,  550. 

suit  by  stockholders,  550.     See,  also,  "Stockholders'  Suits." 

right  of  creditors  to  bring  suits  in  reference  to  manage- 
ment of  corporation,  2344-2348. 
liability  of  corporation  for  torts,   620-646.     See  "Torts." 

torts  in  ultra  vires  business  or  transaction,  635-638. 
ultra  vires  acts  do  not  discharge  subscribers  for  stock,  1506. 

II.     Effect  of  Ultka  Viees  Contracts,  550-595. 
in  general,  550. 

a  corporation  may  contract  In  excess  of  its  powers,  552. 
contracts  executed  on  both  sides,  553-555. 
in  general,  553. 
loans  and  security,  554. 

conveyance  or  transfer  to  corporation,  554.     And  see  infra, 
purchase  of  stock  in  another  corporation,  555. 
partnership,  555. 
contracts  executory  on  both  sides,  555-563. 
in  general,  555. 

no  estoppel  to  deny  power  to  contract,  556.' 
part  performance,  557. 
suit  fot  specific  performance,  558. 
purchase  of  property,  558. 
sale  of  property,  559.' 

transaction  through  commission  merchant  or  broker;  559. 
purchase 'Of  or  subscription  for  shares  of  stock,  560. 
leases,  560,  561. 

employment  of  agent  or  servant,  561. 
partnership,  562. 
suretyship  and  guaranty;  562. 

action  for  rescission  or  cancellation  of  contracts,  562. 
contracts  executed  on  one  side,  563-583. 

view  that  an  action  will  not  lie"  on  the  contract,  563! 

no  estoppel,  563,  564. 

statement  of  this   doctrine  by  supreme   court  of  the 
United  States,  564. 

purchase  of  stock  in  another  corporation,  566. 

leases,  actions  for  rent,  566. 

purchase  or  sale  of  goods,  567. 

contracts  for  services,  567. 

insurance,  568. 

subscriptions  -to  other  enterprises,  568. 

guaranty,  568. 
view  that  an  action  will  lie  on  the  contract,  569.' 
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estoppel,   571. 

statements  of  this  doctrine  by  the  courts,  572-575. 
sale  of  goods,  575. 
contract  for  services,   575. 
loans  by  corporation,  576. 
borrowing  money,  577. 
deposits,  577. 
securities,  577. 
leases,  577. 
insurance,  578. 

contracts  of  common  carriers,  578. 
subscriptions  to  other  enterprises,  578. 
partnership,  578. 
guaranty  or  suretyship,  579. 
consolidation  of  railroad   companies,  579. 
excess  of  power  distinguished  from  total  want  of  power, 
580. 
obligation  to  restore  what  is  received  under  ultra  vires"  con- 
tract and  resulting  remedies,  583-588. 
in  general,  583. 
action  on  implied  contract,  583. 

recovery  of  value  of  goods  or  services,  584. 
recovery  for  use  and  occupation,  585. 
recovery  of  money  paid  or  lent,  action  by  corporation, 
585. 
action  against  corporation,  585. 
subrogation,  586. 
accounting  in  equity,  587. 

restoration  as  a  condition  of  rescission  in  equity,  587. 
contracts  apparently  authorized,  ignorance  of  want  of  power, 

588. 
negotiable  instruments,  590. 
accommodation  paper,  591.  . 
contracts  ultra  vires  in  part  only,  592. 
contracts  as  agent  for  undisclosed  principal,  592. 
failure  to  comply  with  requirements  of  charter,  593-595. 
executory  contracts,  593. 
directory  provisions,  593. 

ignorance  of  noncompliance  with  charter,  593. 
contracts  executed  on  one  side,  594. 
action  on  Implied  contract,  595. 
adoption  by  corporation  of  ultra  vires  contracts  made  by  pro- 
moters, 314. 
ultra  vires  contracts  of  foreign  corporation,  2689-2692. 
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ULTRA  VIRES  CONTRACTS  AND  TRANSACTIONS— Cont'd. 

effect,  estoppel,  etc.,  2690. 
presumption,  2691. 

III.  Effect  op  Illegal  Contracts,  595-606. 
in  general,  595. 

contracts  mala  in  se,  596. 
contracts  contrary  to  public  policy,  596. 

contracts  in  violation  of  charter  or  statutory  prohibition,  597- 
602. 

in  general,  597. 

prohibition  merely  declaratory  of  common-law  doctrine  of 
ultra  vires,  598. 

intention  of  legislature  not  to  render  contract  void,  599. 

lending  money,  discounting  and  taking  securities,  599. 

loans  to  officers,  601. 

limitation  of  indebtedness,  601. 

penalty  fixed  by  statute,  602. 
relief  of  party  from  illegal  contract,  603-605. 

in  general,  603. 

contracts  mala  in  se,  604. 

contrjtcts  merely  mala  prohibita,  604. 

contracts  fully  executed,  605. 

parties  not  in  pari  delicto,  605. 

locus  poenitentiae,  605. 

IV.  CONVETANCES    OR    TRANSFERS    TO   OR   FROM    CORPORATION,    606-614. 

in  general,  606. 

ultra  vires  or  prohibited  conveyance  of  real  property  to  cor- 
poration, 607. 
power  of  state  to  confiscate  or  escheat  land,  609. 
ultra  vires   or   prohibited   transfer   of   personal   property   or 
choses  in  action  to  corporation,  609. 
stock  in  another  corporation,  611. 
suit  by  corporation  to  obtain  title,  611. 

ultra  vires  conveyances,  transfers,  or  mortgages  by  corpora- 
tions, 612-614. 
in  general,  612. 
mortgages,  613. 
partial  invalidity,  614. 
effect  of  ultra  vires  or  prohibited  conveyance  or  devise  to  cor- 
poration as  trustee,  422. 
defense  of  ultra  vires  to  escape  taxation,  764. 
conveyances,  etc.,  to  foreign  corporations,  2734. 

V.    Ultra  Vires  ob  Prohibited  Devise  or  Bequest  to  Corporation, 
614-618. 
in  general,  614. 
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devise  of  real  property,  615. 

bequest  of  personalty,  617. 

grant  of  power  after  testator's  death,  618. 

UNAUTHORIZED  TRANSFERS  OF  STOCK, 
see  "Transfer  of  Shares,"  V. , 

UNCONSTITUTIONALITY, 
see  "Constitutional  Law." 

UNIONS, 

expulsion  of  members,  1123,  1125. 

UNITED  STATES, 

power  of  congress  to  create  corporations,  112. 

in  general,  112. 

under  the  interstate  commerce  clause,  113. 

in  the  District  of  Columbia,  113. 

in  the  territories,  113. 

status  of  federal  corporations,  113. 
legislative  control  over  federal  corporations,  733. 
the  United  States  as  a  corporation,  70. 

UNITED  STATES  COURTS, 
see  "Jurisdiction." 

UNIVERSITIES  AND  COLLEGES, 

as  eleemosynary  or  charitable  corporations.  61-63,  88. 
^  whether  public  or  private,  67. 
whether  for  pecuniary  profit,  84. 
"literary"  corporations,  87. 
power  of  the  state  over,  see  "Legislative  Control  over  Corporations." 

UNLAWFUL  COMBINATIONS, 

as  ground  for  forfeiture  of  charter,  20,  877. 

acts  of  stockholders  or  members  as  acts  of  the  corporation,  20. 

Standard  Oil  Company  Case,  in  Ohio,  20. 

North  River  Sugar  Refining  Company  Case,  In  New  York,  22. 

UNPAID  SUBSCRIPTIONS, 

see  "Subscriptions  for  Stock." 
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effect  on  corporate  power  to  contract,  461. 

USER, 

necessity  of  user  for  de  facto  corporate  existence,  260. 
sufficiency  of  user,  261. 

USURY, 

see  "Interest." 
rate  of  interest  chargeable  by  foreign  corporations,  2691,  2693. 
indictment  against  corporation  for  usury,  653,  657. 
as  ground  for  forfeiture  of  charter,  879. 


VALIDITY  OF  CORPORATE  ACTS, 

see  "Officers  and  Agents  of  Corporations";   "Powers  of  Corpora- 
tions"; "Ultra  Vires  Contracts  and  Transactions." 

VALUE, 

of  shares  of  stock,  on  question  of  damages,  1170. 
of  corporate  property,  for  purposes  of  taxation,  see  "Taxation." 
for  purpose  of  declaring  dividends,  1594. 

VENDOR  AND  PURCHASER, 

power  of  corporation  to  purchase  real  property,  397-413. 
in  general,  397. 
authorized  purposes,  400. 
quantity  of  property,  401. 

taking  property  to  secure  payment  of  debt,  403. 
unauthorized  purposes,  403, 

enumeration  of  purposes  as  an  exclusion  of  other  purposes,  404. 
express  or  implied  prohibition,  407-412. 

in  general,  407. 

statutes  of  mortmain,  408. 

prohibition  not  retroactive,  408. 

purchase  through  agent,  409. 

purchase  through  trustee,  409. 

prohibition  against  holding  as  a  prohibition  against  taking, 
410. 

restriction  as  to  quantity  or  value,  411. 

purchase  of  property  to  procure  monopoly,  411. 


3033  •  INDEX. 

[eefeeences  ake  to  pages.] 
VENDOR  AND  PURCHASER— Cont'd. 

exception  of  particular  purposes,  412. 
presumption  of  power,  413. 

power  of  foreign  corporations,  see  "Foreign  Corporations." 
effect  of  ultra  vires  purchase,  see  "Ultra  Vires  Contracts  and 
Transactions." 
power  of  corporation  to  purchase  personal  property  and  choses  in 
action,  413-420. 
In  general,  413. 
authorized  purposes,  414. 
taking  property  in  payment  of  debt,  415. 
unauthorized  purposes,  415. 
purchase  of  choses  in  action,  417-419. 
constitutional  or  statutory  restrictions,  419. 
power  of  foreign  corporations,  see  "Foreign  Corporations." 
effect  of  ultra  vires  purcnase,  see  "Ultra  Vires  Contracts  or 
Transactions." 
power  of  corporation  to  sell  property  and  franchises,  424-453. 
in  general,  424. 
to  pay  debts,  430. 

negotiation  or  transfer  of  choses  in  action,  431. 
restrictions  upon  the  power  to  sell,  432. 
unauthorized  purpose,  434. 
sale  of  entire  property,  436-439. 

property  held  subject  to  limitations,  or  on  specified  trust,  439. 
sale  by  quasi  public  corporations,  440. 
sale  of  franchises  or  special  privileges,  444. 
legislative  authority  for  sales  by  quasi  public  corporations,  444- 

452. 
legislative  authority  for  sale  of  franchises  or  special  privileges, 
444. 
authority  of  ofBcers  or  agents  to  purchase  or  sell,,  see,  generally, 
"Officers  and  Agents  of  Corporations." 
directors  or  trustees,  2100,  2106,  2107. 
requirement  of  assent  of  stockholders,  2110. 
the  general  manager  or  superintendent,  2122,  2125. 
the  president,  2135-2138. 
the  vice  president,  2143. 
the  treasurer,  2148,  2149. 
the  secretary,  2152. 
cashiers,  2155,  2157,  2158. 
sales  and  conveyances  between  a  corporation  and  its  stockholders 

or  members,  1935. 
sales  by  promoters  to  corporation,  323-335.     See  "Promotion  of 
Corporations." 
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VENDOR  AND  PURCHASER— Cont'd. 

sale  to  corporation  before  its  formation,  335-340. 
vendor  as  trustee  for  corporation,  338. 

VESTED  RIGHTS, 

Impairment  of,  by  the  legislature,  725.    See,  also,  "Legislative  Con- 
trol over  Coiporations.' 

VEXATIOUS  SUITS, 

liability  of  corporation  for,  629. 

VICE  PRESIDENT, 

powers  or  authority  of  vice  president,  in  general,  2143. 
contracts  generally,  2143,  2144. 
sale  and  transfer  of  property,  2143. 
employment  of  attorney,  2144,  note, 
institution  of  suit,  2144,  note, 
assignment  of  judgment,  2144,  note, 
assignment  for  the  benefit  of  creditors,  2144,  note, 
acceptance  of  draft,  2144,  note. 

apparent  authority,  estoppel,  2160-2176.    In  detail,  see  "Officers 
and  Agents  and  Corporations." 
ratification,  2176-2194.     In  detail,  see  "Officers  and  Agents  of  Cor- 
porations." 
notice  to  or  knowledge  of,  effect  on  corporation,  2194-2216.    In  de- 
tail, see  "Notice  and  Knowledge." 
admissions  and  declarations  of,  effect  as  against  corporation,  2216- 

2228.    In  detail,  see  "Admissions  and  Declarations." 
salary  or  other  compensation,  2065.    And,  generally,  see  "Salary  or 
other  Compensation  of  Officers  or  Agents." 

VILLAGES, 

as  corporations,  65. 

VIOLATION  OF  CHARTER, 

as  ground  for  forfeiture  or  dissolution,  see  "Dissolution  of  Corpora- 
tions." 
remedies  of  stockholders,  see  "Stockholders'  Suits." 
does  not  discharge  subscribers  for  stock,  1506. 
does  not  dissolve  corporation,  see  "Dissolution  of   Corporations." 
liability  of  officers,  see  "Officers  and  Agents  of  Corporations." 
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VISITORIAL  POWER, 

of  the  courts  over  corporations,  547. 

stockholders'  suits,  see  "Stockholders'  Suits." 

creditors'  suits,  2344. 

foreign  corporations,  2753. 
of  the  legislature  over  corporations,  see  "Legislative  Control  over 
Corporations." 

VOID  CONTRACTS, 

see  "Ultra  Vires  Contracts  and  Transactions." 

VOTING, 

by  stockholders  or  members,  see  "Meetings  and  Elections,"  III. 
by  directors,  see  "Directors  or  Trustees." 

VOTING  TRUSTS, 

validity  and  effect,  2017-2025. 


w. 

WAGES, 

individual  liability  of  stockholders  for,  2508. 

WAIVER, 

of  defects  or  irregularities  in  organization  of  corporation  by  legis- 
lature, 218-220. 

waiver  by  state  of  right  to  forfeit  charter,  899-906.  And  see  "For- 
feiture of  Charters." 

by  corporation  of  its  lien  on  shares  for  debts  of  stockholders,  1770. 

by  corporation  of  necessity  to  register  transfer,  1790. 

of  conditions  precedent  in  subscriptions  for  stock,  1442,  1553. 

of  cause  for  expulsion  of  members,  1127. 

of  fraud  of  promoters,  333. 

of  objection  to  legislation  affecting  corporation  is  unconstitutional, 
699. 

of  notice  of  corporate  meeting,  1968. 

of  by-laws,  1951. 

by  creditors  of  statutory  liability  of.stockholders,  2614. 

WARRANTIES, 

on  sale  of  shares,  1856-1858. 
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WATER  COMPANIES, 

are  quasi  public,  not  public,  corporations,  68,  69. 
whether  they  are  "trading"  corporations,  75. 
whether  they  are  "manufacturing"  corporations,  78. 
whether  they  are  "transportation"  corporations,  81,  82. 
compliance  with  conditions  precedent  in  organization,  203. 
defects  in  organization,  waiver  by  municipality,  220. 
power  to  contract,  in  general,  see  "Contracts." 
contracts  contrary  to  public  policy,  463,  465. 
right  of  de  facto  corporation  to  exercise  franchise,  238. 
conveyances  and  mortgages  by,  public  policy,  440. 
property  of,  subject  to  execution  or  attachment,  2339-2344. 
nonuser  of  franchises  as  ground  for  forfeiture  of  charter,  881. 
powers  of  the  legislature  with  respect  to,  see  "Legislative  Control 
over  Corporations." 

WATERED  OR  FICTITIOUSLY  PAID  UP  STOCK, 

I.     In  Genebal,  1194-1197. 
general  summary,  1194. 

power  of  corporations  in  absence  of  express  charter,  statutory, 
or  constitutional  provisions,  1197-1204. 
issue  of  stock  at  less  than  par,  1197. 
issue  of  stock  for  property,  labor,  or  services,  1199.    And 

see  infra, 
issue  of  stock  gratuitously,  1200. 
issue  of  new  stock  on  increasing  capital  stock,  1202. 
stock  issued  and  reacquired  by  the  corporation,  1203. 
treasury  stock  returned  to  the  corporation,  1203,  1213. 
stock  reacquired  on  nonpayment  of  assessments,  1203. 
payment  for  stock  by  application  of  dividends  or  profits, 

1203. 
payment  of  commission  to  broker  or  agent,  1204. 
special  charter,  statutory,  or  constitutional  provisions,  1204- 
1213. 
in  general,  1204. 

construction  of  particular  provisions,  1205. 
Alabama,  1207. 
California,  1208. 
Colorado,  1208. 
Illinois,  1205,  1206. 
Kentucky,  1208. 
Minnesota,  1209. 
Missouri,  1210. 
Montana,  1210. 
New  Hampshire,  1211. 
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WATERED  OR  FICTITIOUSLY  PAID  UP  STOCK— Cont'd. 

.  New  York,  1211. 
Pennsylvania,  1211. 
Wisconsin,  1212. 
England,  1212. 

full-paid  stock  returned  to  the  corporation,  1213. 
valuation  of  property,  labor,  or  services  received  in  payment 
for  stock,  1213-1221. 
in  general,  1213. 

the  question  of  fraud,  Intentional  overvaluation,  1215. 
good  faith,  mistake  or  error  of  judgment,  1216. 
property  of  indeterminate  value,  1218. 
want  of  title  to  property,  1219. 
goodwill,  1219. 
cost  of  property,  1219. 

elements  in  valuation.  New  York  case,  1220. 
province  of  court  and  jury,  1220. 
presumption  and  burden  of  proof,  1221. 

II.    Effect  of  Issue  of,  ob  Agreement  to  Issue,  1222-1267. 
in  general,  1222. 
rights  and  liabilities  based  upon  ground  that  the  issue  of  stock 

or  agreement  is  fraudulent,  1222. 
rights  and  liabilities  based  upon  the  ground  that  it  is  ultra 

vires,  1223. 
rights  and  liabilities  based  upon  the  ground  that  it  is  illegal, 

1225. 
effect  as  against  the  state,  1226,  1227. 
forfeiture  of  charter,  1226. 
injunction,  1227. 
cancellation,  1227. 
effect  as  against  creditors,  see  infra,  IX. 
effect  as  against  the  corporation  itself,  1227-1234. 
in  general,  1227. 

under  particular  charter,  statutory,  or  constitutional  pro- 
visions, 1229. 
liability  on  subscriptions,  1230,  1232. 
certificates  void,  1231. 
certificates  not  altogether  fictitious,  1232. 
certificates  issued  for  property,  etc.,  at  an  overvalua- 
tion, 1232. 
agreement  wholly  executory,  1232,  1233. 
mandamus  to  compel  issue  of  certificates,  1233. 
action  by  corporation  on  note,  1233. 
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WATERED  OR  FICTITIOUSLY  PAID  UP  STOCK— Cont'd. 

assignment  of  his  rights  by  subscriber,  action  against 
assignee,  1233,  1234. 
fraudulent  or  unauthorized  issue  of  stock  by  the  directors, 
1234. 
effect  as  against  subscribers  or  purchasers,  1234-1237. 
in  general,  1234. 

effect   of  particular   charter,  statutory,   or   constitutional 
provisions,  1234-1237. 
"  repudiation   of   subscription,   and  recovery  of   payments 
made,  1235. 
effect  as  against  dissenting  stockholders,  1237,  1238. 
secret  agreements  fraudulent  and  void,  1237. 
suit  to  compel  full  payment,  1238. 
suit  for  injunction,  1238. 

suit  to  cancel  illegal  or  ultra  vires  issue,  1238. 
suit  to  dissolve  corporation,  1238. 
effect  as  against  stockholders  participating,  consenting,  or  ac- 
quiescing, 1238-1240. 
in  general,  estoppel,  1238. 
laches,  1239. 

liability  on  subscriptions,  1239. 
effect  as  against  transferees,  1240,  1741,  1747. 

recovery  of  damages  for  fraud,  1748. 
issue  to  directors  or  other  officers,  1242. 

III.    Effect  of  Issue  of  Watered  or  Pictitiously  Paid  Up  Stock 

AS  AGAINST   CREDITORS,   1243-1267. 

in  general,  1243. 

liable  to  or  for  benefit  of  creditors  for  full  value,  1243-1257. 

fraud  is  the  true  basis  of  this  doctrine,  1248. 

issue  of  stock  for  cash  at  a  discount,  1250. 

issue  of  stock  as  a  E-ratuity  or  bonus,  1250. 

issue  of  stock  for  property,  labor,  or  services,  1252. 

valuation,  1213-1221,  1357.    See  supra,  I. 

loans  to  stockholders,  1257. 

Issue  of  additional   stock  after  organization  of  corporation, 

1258. 
stock  issued  and  reacquired  by  the  corporation,  1261. 
extent  of  liability,  1262. 
existing  creditors,  1263. 
creditors  participating  or  consenting,  1253. 
creditors  who  became  such  with  knowledge  of  the  facts,  1263. 
waiver  by  special  contract,  1266. 
efCect  of  transfer,  1266. 
remedy  of  creditors,  1266. 
statute  of  limitations,  2475. 
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WIFE, 

see  "Husband  and  Wife." 

"WILLS, 

see  "Devises  and  Legacies." 
statute  of  wills,  application  to  foreign  corporations,  2692,  2693. 

WINDING  UP  OF  CORPORATIONS, 
see  "Dissolution  of  Corporations." 

WITHDRAWAL, 

of  charter,  125. 

before  acceptance,  125. 
of  acceptance  of  charter,  124. 
of  subscribers,  1488. 
of  assets  by  stockholders,  2359-2362. 

WOMEN, 

see  "Husband  and  Wife";  "Married  Women." 

"WORK  OF  INTERNAL  IMPROVEMENT," 
corporations  for,  what  are,  90. 

"WORK  OF  PUBLIC  IMPROVEMENT," 
corporations  for,  what  are,  90. 

"WORK  OF  PUBLIC  UTILITY," 
corporations  for,  what  are,  90. 

WRITING, 

see  "Frauds,  Statute  of";  "Subscriptions  for  Stock." 

WRIT  OF  ERROR, 

after  dissolution  of  corporation,  936. 

V/RONG  NAME, 

misnomer  of  corporation,  153. 

WRONGS, 

see  "Torts." 


